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Direct Testimony of
David L. Pemberton, Sr.
I. WITNESS BACKGROUND
Please state your name and business address.
My name is David L. Pemberton. My business address is 2626 Lewis Center Road, Lewis
Center, Ohio 43035.
By whom are you employed?
Suburban Natural Gas Company. I am Chairman of the Board, a director, and Chief
Executive Officer of the company. I have held these positions since December 2000.
Did you hold any positions with that company before December 2000?
Yes.
What were those positions and for how long did you serve?
Before becoming Chairman and CEO, I was the company’s President and a director, as
well as its General Counsel. I held those positions from February, 1989 until December,
2000.
Did you serve the company in any other capacity before February 1989?
Yes. From 1974 until February, 1989, I was the company’s independent regulatory
attorney. In that capacity, I advised the company’s management about its duties and
responsibilities as a public utility under Ohio law and represented the company in rate
and service matters before the various municipalities it served and before the Public
Utilities Commission of Ohio.

Would you briefly state your qualifications and experience as an attorney?
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Yes. I graduated from The Ohio State University College of Law in June of 1966 and
was admitted to practice before the Supreme Court of Ohio and the various courts and
agencies of this state in October of 1966. I joined the law firm of George, Greek, King,
McMahon & McConnaughey as an associate thereafter, having served for two years as a
clerk, and concentrated my practice in transportation and public utilities law representing
regulated transportation clients before the PUCO and the Interstate Commerce
Commission, as well as regulated telephone companies. After several years, I was
transferred to the acquisitions and mergers section of that firm and spent several more
years representing a New York Stock Exchange-listed telephone holding company and
Mutual Broadcasting Corporation before leaving the firm to form a smaller firm. In
addition to appearing before various federal and state regulatory agencies, including the
Federal Communications Commission and the Securities & Exchange Commission, I was
responsible for closing more than 40 acquisitions and qualified and testified as an expert
witness in this area.

Upon leaving George, Greek, King, McMahon & McConnaughey, the
predecessor firm to Thompson, Hine & Flory’s and Squire, Sanders’ Columbus offices, I
continued to practice before the PUCO until May of 1971 when I was appointed
Secretary to the Public Utilities Commission of Ohio by Governor John Gilligan and
served as chief of staff until I resigned in 1972 to return to private practice before the
PUCO concentrating in representing regulated natural gas distribution companies and
served for a time as counsel to the Ohio Gas Association.

During my active practice as an attorney, I remained a member in good standing

with the Ohio State and Columbus Bar Associations, as well as other specialized bar
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associations, the Supreme Court of Ohio, and the United States Supreme Court.
Throughout my legal career, I received and maintained an Av rating from my peers and
was selected by Marquis Publishing Co. for inclusion in its First Edition of Who'’s Who In
American Law.
What are your duties as Suburban’s Chairman of the Board and Chief Executive
Officer?
As Chairman of the Board, I preside over all director and shareholder meetings and
perform such other duties as are set forth in the company’s Code of Regulations. As
Chief Executive Officer, it is my responsibility to develop and oversee the
implementation of the company’s strategic plan, including providing the financial and
other resources necessary to assure its continued growth and profitability. This involves
maintaining adequate lines of credit and commercial loans required to operate the
company and maintain adequate capacity to serve its existing and projected customer
base. It also involves regularly meeting with the company’s President and Chief
Operating Officer who reports directly to me.

II. SUBURBAN AND COLUMBIA HISTORY
Are you familiar with Suburban’s relations with Columbia Gas of Ohio, Inc. and with
the Columbia Gas system?
Yes.
How?
I was Suburban’s counsel In PUCO Case No. 86-1747-GA-CSS as well as PUCO Case
No. 87-1528-GA-ATA. In PUCO Case Nos. 93-1569-GA-SLF, 94-938-GA-ATR, and

94-939-GA-ATA, I was Suburban’s President and General Counsel.
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Before 1986, do you have personal knowledge of Suburban’s relations with Columbia
Gas of Ohio, Inc. and with the Columbia Gas system?

Yes. As I said, I was Suburban’s regulatory attorney.

How would you describe those relationships?

Very cordial.

What changed?

The State of Ohio’s regulatory policy for public utilities changed from encouraging
cooperation to encouraging competition. Suburban and Columbia became competitors.
How did that affect Suburban and Columbia’s relationship?

As competitors, they could no longer rely on mutual support in areas in which both
maintained facilities and served customers. Due to its smaller size and limited resources,
this put Suburban at a disadvantage.

Would you describe where and how that competition occurred?

Yes. Suburban owned and operated two high-pressure supply lines extending west on the
north and south sides of Bowling Green from a Columbia Transmission Corporation
interstate transmission line to unincorporated areas and villages west of Bowling Green.
When were those lines constructed by Suburban?

In the late 1950s.

When did Suburban begin serving customers in the Bowling Green area from those
lines?

Almost immediately.

Were any of those customers located in the municipal limits of Bowling Green?

Not initially. As the municipal limits of Bowling Green expanded,
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however, some of our customers were incorporated into the municipality.

Who served Bowling Green?

Columbia or its predecessor, The Ohio Fuel Gas Company.

Did Columbia object to Suburban’s continued service to those customers situated
within Bowling Green as its corporate limits expanded?

No.

When and how did Suburban and Columbia begin to compete in the
unincorporated areas surrounding Bowling Green?

In 1985, Suburban began extending its service to commercial customers located on U.S.
Highway 25 north of Bowling Green.

Were any of these customers located within the municipal limits of Bowling Green?
No. Nor were these customers served by Columbia.

What type of customers were they?

Small businesses, churches, an automobile dealership, and the like.

Had any of them been offered natural gas service by Columbia?

Not before Suburban began offering service to them.

Did Suburban begin serving customers on the south side of Bowling Green?

Yes.

Where and why?

Along U.S. Highway 25 where Suburban was already serving commercial and residential
customers. As that area developed, Suburban was asked to provide service.

How did Columbia react to Suburban’s service offerings in 1985?
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Very aggressively. The word came down from Columbus to Columbia’s Bowling Green
managers that they were to go to any length to meet and beat Suburban’s competition in
and around Bowling Green.

Did that include offering free service lines?

Yes.

Did that include offering free regulators?

Yes.

Did that include offering appliance allowances?

Yes.

Did that include offering free line extensions?

Yes.

Did that include offering lower and special rates?

Yes.

Were these offerings in violation of Columbia’s PUCO tariffs?

Yes.

Did Columbia’s managers know and acknowledge this?

Yes.

Did the PUCO find this to be true in PUCO Case No. 86-1747-GA-CSS?

Yes, all except the rate concessions.

Did the PUCO also find that these sales practices violated the various state statutes
cited and relied upon by Suburban in that case?

Yes.

How did Columbia characterize these sales practices?
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As marketing incentives.

Did Columbia’s unlawful sales practices succeed?

Yes. Suburban was unable to gain a single customer.

Did Columbia’s management try to justify its behavior in that case?

Yes. Columbia’s Vice President for Rates and Depreciation testified that “competition is
competition” and attempted to characterize Suburban’s competition as “predatory.”

How did he define that term?

A competitor’s behavior is predatory when it enters another’s service area, duplicates
facilities, and begins offering competitive services.

How did he characterize the term “service area”?

An area traditionally served by a company.

Isn’t this the very same behavior engaged in by Columbia in this case?

Yes.

Did this witness ultimately concede that the areas sought to be served by Suburban
in that case were areas traditionally served by both Suburban and Columbia and
that Suburban had been a competitive factor in the Bowling Green area for many
years?

Yes.

Did Suburban duplicate any of Columbia’s facilities in attempting to provide service
in those areas?

No.

Did Suburban offer any of the “marketing incentives” offered by Columbia in that

case?
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No.

How did PUCO Case No. 87-1528-GA-ATA arise?

PUCO Case No. 87-1528-GA-ATA was an attempt by Columbia to remove the PUCO
tariff restrictions found to have been violated in PUCO Case No. 86-1747-GA-CSS.
Why did Suburban intervene in that case?

Suburban believed that the removal of these restrictions would be used to legitimize the
unlawful behavior found to have been pursued by Columbia in PUCO Case No. 86-1747-
GA-CSS. As previously noted, Suburban was unsuccessful in attracting a single
customer solicited in that case as a result of Columbia’s unlawful behavior. Moreover,
upon entering the central Ohio market, Suburban was confronted with additional
questionable practices neither approved by the PUCO nor incorporated into Columbia’s
tariff as required by Ohio law. These were encapsulated in Columbia’s various so-called
builders’ incentive programs which had been developed to compete with electric utilities
in areas served by Columbia. Suburban feared that they would be used as well to defeat
Suburban when competing for residential developments.

How did Columbia characterize its purpose in filing PUCO Case No. 87-1528-GA-
ATA?

It stated that it was concerned about using marketing incentives when competing with
electric companies as a result of the PUCQO’s findings in PUCO Case No. 86-1747-GA-
CSS and, in particular, the restriction against offering line extensions to prospective
customers.

What were Suburban’s concerns?
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Suburban was concerned that Columbia would continue to offer free line extensions when
competing with Suburban and/or to duplicate Suburban’s facilities.

Had this occurred in PUCO Case No. 86-1747-GA-CSS?

Yes.

What was the result of Suburban’s intervention in PUCO Case No. 87-1528-GA-
ATA?

Columbia agreed to incorporate into the specific tariff provisions involved in that case
restrictions against offering incentives to customers and builders when competing with
another regulated natural gas company unless the other regulated natural gas company
offered such incentives or unless offering them was essential to prevent a customer from
choosing an alternate source of energy. It should be noted that while Suburban did not
have any such programs, it agreed to incorporate the identical restrictions into its PUCO
tariff to assure Columbia a level playing field when competing with Suburban.

Were Columbia’s other incentive programs addressed in PUCO Case No. 87-1528-
GA-ATA?

No. They were not included in Columbia’s tariff at the time and had not been used in
competition with Suburban.

Were they eventually used in competition with Suburban?

Yes. As southern Delaware County began to develop in the early nineties, Suburban
began to have success in obtaining commitments to serve residential developments—at
first several small ones but eventually larger ones. In anticipation of serving
developments north of Lazelle Road, Suburban had constructed a high-pressure supply

line on Powell Road from its main supply line east to I-71. A major developer in this
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area had acquired a large tract of land near the intersection of Powell and south Old State
Roads, and Suburban had committed to serve this development to be known as Oak
Creek. Ultimately, the land was acquired by Dominion Homes, whose President
informed Suburban’s agent that it would not be serving the development because
Columbia had met with him and informed him that its co-op advertising program with
Borror Corporation, Dominion Homes’ parent company, was conditioned on Columbia
serving all of the Borror Corporation’s developments, including Oak Creek, and that all
of Borror’s residential developments in central Ohio would lose Columbia’s advertising
incentives if Columbia did not serve Oak Creek.

How many developments did this affect?

Sixteen.

Did Columbia have facilities to serve in this area?

No.

How did it access the Oak Creek development?

It brought a line from Lazelle Road up Sancus Boulevard across south Polaris Parkway
and up Old State Road, a distance of approximately three miles, to enter the property,
duplicating Suburban’s facilities in Polaris, and crossing Suburban’s Powell Road supply
line in doing so.

Did Suburban complain to Columbia?

Yes, but to no avail.

Do you have any written documentation of this use of Columbia’s builders’

incentives against Suburban?

10
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Yes. Exhibits 3.1 and 3.2 attached to my testimony are memoranda prepared in the
ordinary course of business regarding Columbia’s duplication of facilities and use of
builders’ incentives in obtaining the right to serve the Oak Creek development.

Were there other incidents of Columbia’s use of builders’ incentives against
Suburban at the time?

Yes. Shortly after we were advised that Suburban would not be serving the Oak Creek
development, we were advised by another developer that Suburban would not be serving
a proposed development known as the Villages of Alum Creek which we had committed
to serving in 1992. The developer had been approached by Columbia’s marketing
representative and offered $300 per lot as a builder’s incentive to obtain the right to serve
this development. The developer stated that if Suburban would match Columbia’s offer,
he could convince his partner to stay with Suburban.

Did Suburban agree to match Columbia’s offer?

No.

Why not?

Suburban is a small company without the financial resources or the customer base to
offer such incentives.

Has Suburban ever offered to “match” Columbia’s builders’ incentives?

No.

What did Suburban do in response to the Villages of Alum Creek situation?

I contacted Columbia’s General Counsel, Andy Sonderman, and demanded a meeting.

What was the result of that meeting?

11
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Andy pled ignorance that Columbia had used or proposed to use these incentives in
competition with Suburban and had met with Columbia’s field personnel to avoid future
violations. Those discussions convinced him that some broader settlement between our
companies would be preferable to a piecemeal approach since applying the legal
language of the restrictions incorporated into our tariffs in that case was difficult in the
field, particularly where competition with alternate fuels might be involved. We agreed
to attempt to work on an omnibus settlement to resolve all of the competitive issues
between our companies.

What did the parties consider to be those issues at that time?

First and foremost, we were both concerned about the wasteful duplication of facilities
and the planning difficulties presented by unbridled or predatory competition with the
attendant budget and capacity issues. Suburban was also concerned about its ability to
compete with the builders’ incentive programs offered, in particular, to residential
developers. As previously stated, Suburban did not have the size or the resources to
compete on that basis and had no alternative but to continue to challenge the legality of
such programs before the PUCO and the courts, if necessary. At the same time,
Columbia was primarily concerned, as the record in PUCO Case No. 87-1528-GA-ATA
shows, with competition from electric companies. These were the issues the parties
decided to address in PUCO Case Nos. 93-1569-GA-SLF, et al.

That proceeding was initiated by a self-complaint filed by Columbia to clarify its
tariff. Why was this vehicle chosen?

This was the first time the parties had decided to try to amicably settle the competitive

issues between them, and Andy suggested a self-complaint would avoid the caustic

12



10

11

12

13

14

15

16

17

18

19

20

21

22

Q66.

Q67.

Q68.

Q69.

allegations of a complaint filed by Suburban under Section 4905.26 of the Revised Code
as to the unlawfulness of the builders’ incentive programs. A self-complaint would avoid
this, coupled with Columbia’s agreement not to oppose Suburban’s intervention and
participation. It was also thought that this approach would provide more procedural
flexibility to resolve the issues, including PUCO staff participation.

Did this approach work?

Yes. As the record in that proceeding indicates, there were numerous conferences and
discussions, with not only the PUCO Staff but the Commissioners, permitting open and
candid exchanges of views and ideas. Southern Delaware County was beginning to
explode with residential developments, and both parties were eager to resolve the
underlying issues before events outpaced their ability to disengage and resume their
respective competitive practices—Columbia to continue to meet electric competition with
its incentive programs and Suburban to be free to compete without having to deal with
those programs.

Did this approach result in the Second Amended Petition and Stipulation, which has
been referred to in this case as the “1995 Stipulation”?

Yes.

Does the 1995 Stipulation contain language explicitly addressing the elimination of
incentives?

No. The manner in which we structured the settlement achieved this result without the need
for specific language. It was the very purpose of the settlement.

What do you mean?

13
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The Stipulation memorializes “the Parties’ resolution of their competitive dispute and
rationalization of their distribution systems.” One of Suburban’s underlying claims in the
case was that Columbia’s builder incentives were an unlawful and anticompetitive
discount from tariffed rates. The “Settled Claims” defined in the Stipulation expressly
include claims about Columbia’s then-existing builder incentive programs and “any
program substantially similar to such programs.” In releasing this claim, Suburban did
not agree that Columbia could resume builder incentives. If it had, the revised tariff
appended to the stipulation would have authorized the incentives. The revised tariff says
no such thing.

Did you request any specified assurances in the Stipulation to ensure the incentive
programs would not be resurrected against Suburban?

Yes. Inaddition to the general language in the Commission’s order and the Stipulation,
Columbia agreed to an amendment to Suburban’s covenant not to sue to eliminate its
application to the area identified as Suburban’s service area in the prior version of the
Stipulation and to expand that area to extend its boundaries on the west to U.S. Highway
23 and on the east to I-71 north and east of Alum Creek Reservoir.

Have you prepared a set of maps to depict the areas of southern Delaware County
within which the various petitions and stipulations in PUCO Case Nos. 93-1569-GA-
SLF, et al. were to apply insofar as Suburban services are concerned?

Yes. Exhibit 3.3 depicts Suburban’s southern Delaware County distribution system as it
existed in 1994 and actually had existed since it was constructed in 1988 and 1989.
Exhibit 3.4 depicts the expanded area within which Suburban reserved the right to sue

should Columbia reintroduce builders’ incentive programs in resolving the Second
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Amended Stipulation in PUCO Case Nos. 93-1569-GA-SLF, et al. Exhibit 3.5 depicts
violations of the settlement reached in that case engaged in by Columbia in the area
reserved to Suburban in Exhibit 3.5 in 2007 and in this case.

Would you more specifically describe the violation depicted in Exhibit 3.5 which
occurred in 2007?

Yes. In August of that year, we learned that Columbia was proposing to serve a portion
of a residential subdivision which Suburban was already serving abutting the east side of
Braumiller Road. To serve that portion of the subdivision, known as Braumiller Estates,
Columbia proposed to run a pipeline from Royal Dornoch Golf Course south on
Braumiller Road to the entrance of the subdivision, parallel to Suburban’s existing lines,
and cross over to serve the portion that had previously been committed to Suburban. In
the process, Columbia proposed to duplicate pipelines which Suburban had constructed in
1988 and which served residences on both sides of Braumiller Road. Moreover, the
subdivision involved was wholly and clearly within the area within which Columbia
agreed not to engage in such activities in Case Nos. 93-1569-GA-SLF, et al.

What action or actions did Suburban take in response?

I sent a letter to Columbia’s then President, Jack Partridge, to advise him of this situation
and requested his intervention. Upon investigation with the developer, I learned that the
portion of the development to be served by Columbia was awarded by mistake; but the
developer had entered into a contract with Columbia and was reluctant to reverse this
decision. I sent a further letter to Mr. Partridge advising him of this and offered to
assume any obligations Columbia might have incurred in reliance on this contract. His

response indicated that he was misinformed, asserting that the facilities Columbia
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proposed to use had been transferred to Columbia by Suburban and that the subdivision
involved was not within the area reserved to Suburban by the Second Amended
Stipulation, both of which assertions were in error. While insisting that Columbia
intended to strictly abide by the Stipulation, Columbia nevertheless proceeded to take the
actions described.

Do you have copies of that correspondence?

Yes. The collection of correspondence is attached to my testimony as Exhibit 3.6.

What was Suburban’s response?

Suburban filed a motion to reopen and enforce the Second Amended Stipulation and the
Commission’s order in Case Nos. 93-1569-GA-SLF, et al. with the PUCO. The
developer involved made a personal appeal that Suburban dismiss the case. We honored
this request.

Were there any other violations of the 1995 Stipulation between the 2007 incident and
the incident involved in this case involving duplications of Suburban’s distribution
system or the use of marketing incentives in the area depicted in Exhibit 3.5?

No.

So, from the execution of the 1995 Stipulation and its approval by the PUCO up to
the violations which occurred in this case, a period of 22 years, there was only one
violation by Columbia of the agreement reached in Case Nos. 93-1569-GA-SLF, et
al. according to your understanding of that agreement as it relates to duplication of
facilities and marketing incentives, is that correct?

That’s correct.

16
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Returning your attention to Exhibit 3.5, what other violations of the 1995
Stipulation are depicted?

The yellow line extending from Braumiller Road to Cheshire Road and east on Cheshire
Road depicts a totally wasteful duplication of a Suburban pipeline which, again, has
existed since 1988 and already serves all of the residential subdivisions for more than a
mile on Cheshire Road.

How did Suburban learn of this violation?

As Mr. Roll explains, the developer’s local representative of the subdivision to be served
by Columbia’s pipeline informed Suburban’s Vice President of System Development
that, despite a long-standing commitment to Suburban pursuant to which Suburban has
already served 10 subsections of this development, he was instructed that Columbia,
instead, would serve the remaining subsections of the development.

Are you aware of any other offer of similar incentives made by Columbia?

Yes. As Mr. Roll also explains, Columbia’s representative made the same offer to a
major developer in this area to take away several major developments committed to
Suburban; and other developers have advised Suburban that they have agreed or may
agree to switch to Columbia, one of whom has asked if Suburban had changed its policy
of not offering or paying such incentives.

Why do you believe Columbia has suddenly decided to abandon the 1995
Stipulation with regard to duplicating Suburban’s facilities and offering builders’
incentives in competing with Suburban in southern Delaware County?

Since the 1995 Stipulation was negotiated, there have been significant changes in

Columbia’s management. In the meantime, Suburban has successfully competed with
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Columbia in the area within which Columbia agreed not to duplicate facilities or offer
builders’ incentives. It would appear that Columbia has decided that it cannot compete
with Suburban on a level playing field and so it has decided to reintroduce these
predatory practices into Suburban’s service area.

Is or was the Glenross subdivision within Columbia’s service area?

No.

Upon what do you base your answer?

Initially, if there is anything at all that qualifies as a natural gas company’s “service
area,” it is the area served by Suburban on and adjacent to Cheshire Road. Suburban has
constructed and maintained service lines and facilities in this area since 1988 and has
served customers there for nearly 30 years. As shown by Exhibits 3.4 and 3.5, Columbia,
itself, has by its course of conduct and agreements and proposed agreements with
Suburban during this period acknowledged this fact. Secondarily, this area meets
Columbia’s own definition of this term as used by its witness, Mr. Thomas Devers, in
PUCO Case No. 86-1747-GA-CSS of which this Commission can and should take
administrative notice. Mr. Devers sponsored Columbia’s exhibit in that case setting forth
Columbia’s competitive policies when competing with other natural gas distribution
companies and, specifically, smaller natural gas companies such as Suburban. Basically,
he characterized a company’s service area as an area traditionally served by a company.
More recently, Columbia’s own field engineer acknowledged that this area is considered
Suburban’s service area. Prior to the construction of the pipeline involved in this case,
Columbia neither owned nor maintained any facilities on Cheshire Road other than the

line west of Braumiller Road transferred by Suburban under the 1995 Stipulation.
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Did Mr. Devers also testify as to what conduct Columbia would consider predatory
or engaging in destructive competition?
Yes. He testified that Columbia would consider a competitor’s duplicating Columbia’s
existing lines and “raiding” its customers and markets in such an area destructive
competition.
Isn’t that what Suburban is alleging Columbia is doing in this case?
Yes.
Is there any other basis for your belief that offering its DSM program in competition
with Suburban is unlawful?
Yes. In PUCO Case No. 86-1474-GA-CSS, Columbia attempted to justify similar
incentive programs on the basis that their cost was absorbed solely and completely by
Columbia’s shareholders and had no adverse effect on customers who did not receive the
benefits of those programs. I understand that the costs of Columbia’s DSM program is
recovered from its customers through a rider and that Columbia’ shareholders even enjoy
a return on these “investments.”

III. RELIEF REQUESTED
What will be the consequences to Suburban should the Commission deny Suburban
the relief requested in this case?
Suburban has invested tens of millions in the area depicted in Exhibit 3.5 in reliance on
the Stipulation approved in PUCO Case Nos. 93-1569-GA-SLF, et al. and has finalized
an additional $8.5 million loan to extend its existing supply line to meet both near-term
and long-term capacity requirements in that area which has been approved by the

Commission. If the Commission denies Suburban the relief requested in this case, this
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line extension could become stranded investment jeopardizing Suburban’s very existence
due to Suburban’s inability to compete with Columbia’s unlawful builders’ incentives.
As evidence as to Columbia’s intentions in this regard, the Commission should note that
the Columbia pipeline involved in this case is an eight-inch, high density pipeline
designed not merely to serve the development in question but to cannibalize the entire
area depicted in Exhibit 3.5.

Columbia has alleged that what Suburban is seeking in this case is a “thinly veiled
attempt to cobble together a de-facto exclusive service territory” within which
Columbia is prohibited from competing with Suburban. Is that true?

Absolutely not. It is not competition that Suburban is attempting to avoid in this case but
unfair and unlawful competition. Suburban has added over 10,000 customers to its
system in Delaware County since the 1995 Stipulation was approved, in competition with
Columbia, and is prepared to continue to compete with Columbia on a level playing field.
Does this complete your direct testimony?

Yes.
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/s/ Mark A. Whitt
One of the Attorneys for Suburban Natural Gas

Company
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