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INTRODUCTION

By enacting the Tax Cuts and Job Acts of 2017 (TCdA December 20, 2017, the
United States Congress made the most significanlifroations to the federal tax system since
the Tax Reform Act of 1986. The intent and purpokéhe TCJA, which became effective on
January 1, 2018, was to revitalize the country@neeny by putting more money in the hands of
companies doing business here. To do so, the T@d&red the federal corporate income tax
rate from 35% to 21%, resulting in tax relief to Ancan companies which could then translate
into benefits and savings to American consumerBhe TCJA represents the new federal tax
law. There are no exceptions or opt-outs for ragal utilities.

Further, as a matter of well-established Ohio, ltdwe regulated utilities are required to
collect only rates from customers that are just esabonable and not more than the charges
allowed by law? Specifically, R.C. 4905.22 states:

[a]ll charges made or demanded for any serviceema] or to be
rendered, shall be just, reasonable, and not nihame the charges

allowed by law or by order of the public utilitieemmission, and
no unjust or unreasonable charge shall be madermeaudded for,

1 In addition to lowering the federal corporate imeptax rate, the TCJA also effects certain tax utations
applicable to regulated public utilities, such asuanulated deferred income taxes (ADIT).
2 R.C.4905.22.



or in connection with, any service, or in excesshatt allowed by
law or by order of the commissioR.”

Similarly, for any charges established through @ap928, Revised Code, the Public Utilities
Commission of Ohio (Commission) must “ensure thailatbility to consumers of . . . reasonably
priced retail electric servicé.”As such, the tax savings called for under theA @@ significant
to all utility customers, but particularly to thgdike The Kroger Co. (Kroger) who are large
consumers of utility services as customers of gdl utilities that are forced to pay for the
regulated utilities’ tax obligations through thesgulated utility rates.

Accordingly, through this COI proceeding, then@mission should enforce Ohio law,
ensuring that cost relief resulting from the TCH\ pgassed on to Ohio’s utility customers
immediately or as soon as practicable. Kroger stppghe comments offered by a number of
entities that outline effective, practical methodsder which that goal can be achieved.
However, Kroger objects to and opposes the comniigedison behalf of many utility companies
that, if adopted as policy, would limit or delaystaelief to customers. Therefore, pursuant to
the Commission’s February 20, 2018 Entry, Krogeehg submits its reply comments.

1. PROCEDURAL HISTORY

On January 10, 2018, the Commission initiated @Dl in order to investigate the
financial impact of the TCJA on Ohio’s regulatedityt companies and to ensure that the tax
relief received by Ohio utilities under the TCJA wla be passed on to Ohio ratepayers in
accordance with Ohio law.As part of this COI, the Commission solicited coents from all of
Ohio’s rate-regulated utilities and other interdsstakeholders discussing the impact that the

TCJA will have on utility rates and possible medbanand processes for addressing those

Id.
R.C. 4928.02(A)
5  Entry (January 10, 2018).



impacts? In that same Entry, the Commission also diretiedutilities to record their estimated
reduction in federal corporate income tax on theioks as a deferred liability in the appropriate
accounts.

Shortly thereafter, The Ohio Power Company (ABReQd The Dayton Power & Light
Company (DP&L), The Ohio Edison Company, The Clamdl Electric llluminating Company,
The Toledo Edison Company, and Duke Energy Ohio, (Buke) (collectively, Ohio EDUS)
applied for rehearing, challenging various provisioof the Commission’s January 10, 2018
Entry® Given that the Commission clearly and indispwtaids the authority to order the COI
and to require all utilities to adjust their ratespass on the benefits of the tax savings to Ohio
ratepayers, the EDUs’ Application for Rehearing wpposed by a number of parties, including
Kroger?®

Meanwhile, several parties filed comments on Felyra&, 2018 regarding the impact of
the TCJA. After receiving those comments, the Cassion solicited reply comments from all
interested parties to be filed by March 7, 2638.

. LAW AND ARGUMENT

A. The Commission Has The Statutory Authority To Address Immediately The
Impact Of The TCJA And Does Not Need To Wait For Each Ohio EDU To
File A New Base Rate Case To Ensure The Tax Savings Benefits Are Passed
On To Ohio Customers.

As a matter of well-established law, the Commisdias the statutory authority to act

immediately to pass the benefits resulting from T@JA on to Ohio utility customers. A

Id. at 19 4-5

Id. at |

See Joint Application for Rehearing (Februarg®18).

See, e.g., The Kroger Company’s Memorandum Caittirst Application for Rehearing (Kroger Memo Cantr
(February 20, 2018); Ohio Manufacturers’ Associatitnergy Group’s Memorandum Contra Joint Appliaatio
for Rehearing (OMAEG Memo Contra) (February 21, @0Memorandum Contra the Electric Distribution
Utilities’ Joint Application for Rehearing by theffi@e of the Ohio Consumers’ Counsel (February Zmi,8).

0 Entry at 1 5 (February 20. 2018).
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customer of an Ohio utility should not be forcedmait two, four, or, in some cases, six years to
realize rate reductions as a result of the TCJA.their comments, several of the Ohio EDUs
argue the exact opposite. Those EDUs suggesthitba@ommission is constrained by Ohio law
regarding the establishment of base rates and tauljust those rates downwards outside of a
new base rate or electric security plan (ESP) tase.

However, those arguments are unsupported by Ohig Veghich clearly gives the
Commission authority to address immediately theaowpof the TCJA.  Specifically, R.C.
4909.16 explicitly states that when the Commisgleams it necessary to prevent injury to the
interests of the public, it may “temporarily altegxisting rates of any public utility “for such
length of time as the commission prescribs Similarly, as to the Ohio EDUs’ assertions that
rates set through distribution rate cases or E$@surtouchable by the Commission as those
rates can only be changed prospectively througate proceeding under R.C. 4909.18, R.C.
4909.16 rebukes that assertion. Specifically, RI09.16 broadly gives the Commission power
to change anyexisting rates, schedules, or order relating taffacting any public utility or part
of any public utility in this state!® Moreover, R.C. 4905.22 mandates that the regllatiéties
only collect rates from customers that are just esabonable andot more than the charges
allowed by lawt*

To ensure that rates are just and reasonable, /905.26 allows the Commission to
initiate its own investigation of the rates curfgnbeing charged by utilities and make

adjustments as it deems necessary. Specificley,dommission is authorized to determine

11 See, e.g., FirstEnergy Comments at 12 (arguing ttte Companies are not required to address tHATIC
base rates until they file their next base distidhurate case in 2024); AEP Ohio Comments at 8editending
that the Commission cannot adjust rates outsidebafse rate case).

12 R.C. 4909.16

B Id. (emphasis added).

¥ R.C. 4905.22 (emphasis added).



whether any rate charged is “in any respect unjusteasonable, unjustly discriminatory,
unjustly preferential, or in violation of the law. .”'°> Additionally, for the reasons discussed
above, arguments that customer refunds can onlgcdoemplished through the Significantly
Excessive Earnings Test are also erroneous.

As noted in Kroger's Memorandum Contra and the cemisfiled by the Office of the
Ohio Consumers’ Couns#,the Supreme Court of Ohio has already rejectedotisition that
the Commission cannot adjust rates to implement fil@ings it makes in a Commission
investigation. Specifically, the Court found thaohibiting the Commission from actually
adjusting rates it identifies as being in need djustment “strips [R.C. 4905.26] of its
usefulness In reaffirming that holding, the Court similantgjected the contention, made by
AEP Ohio in its comment$, that rates can only be changed under R.C. 4908tk it held
that the Commission “may conduct an investigatio dearing, and fix new rates to be
substituted for existing rates, if it determineattithe rates charged by a utility are unjust or
unreasonable!® In another case, the Court stated that “[w]e hapeatedly held that utility
rates may be changed by the PUCO in an R.C. 490&8&®plaint proceeding such as this,
without compelling the affected utility to applyrf@ rate increase under R.C. 4909.48.”
Importantly, when the Court made that statemenai$ referring to a proceeding under R.C.

4905.26, and not a R.C. 4909.18 proceeding or @hE8ceeding!

15 R.C. 4905.26.

6 Comments and Recommendations to Reduce Ohiodilisy Bills as a Result of the Federal Tax Cutslalobs
Act of 2017 by the Office of the Ohio Consumersu@sel (OCC Comments) at 2-6 (February 15, 2018).

17 Ohio Consumers’ Counsel v. Public Utilities Comnaissf Ohig 58 Ohio St. 2d 153, 157 (1979).

18 See AEP Ohio Comments at 5 (stating that bass an only be changed prospectively under R.C9.48).

19 Lucas County Commissioners v. Public Utilities Cassion 80 Ohio St. 3d 344, 347 (1997).

20 Ohio Consumers’ Counsel v. Public Utilities Coresion of Ohio, 2006-Ohio-4706 at { 29, 110 Ohio38t.

.



Finally, the Supreme Court of Ohio also has re@cDP&L’'s argumenrt that the
Commission must conduct hearings in order to modifgs set under an ESP Specifically, the
Court held that the Commission may take “immediatéon to protect the public” when it
determines that doing so is neces€ary.

In sum, Ohio law unambiguously vests the Commissigth the power to take any
actions that it deems necessary to protect custriiem being unfairly and unreasonably
charged by utilities for tax expenses which natytwill ever be obligated to pay.

B. The Commission Should Reect Any Proposed Charge That Does Not
Account For The Tax SavingsUnder The TCJA.

The Commission’s regular business has not beeecak a result of this proceeding.
Utilities continue to file quarterly updates toerd and some utilities have active base rate cases
ongoing before the Commission. Many utilities nobat regular updates to Commission-
approved riders will pass some of the TCJA reliefto customers. While the Commission has
the authority, as discussed above, to modify ragdsin prior proceedings to account for the
TCJA, its task with regard to these pending matiemven simpler. Whether it is confronted
with a pending case or a regular rider update Gbmmission should not approve any charges
based in any part on federal corporate incomeatesrthat no longer exist.

1 For Ohio EDUs With Currently Pending Rate Proceedings, The
Commission Should Address The Impact Of The TCJA In Those
Pending Proceedings.
For Ohio EDUs that have a pending rate proceedimg,Commission should address

these issues in those respective cases. If ther@@sion does not resolve this investigation prior

to the culmination of the pending rate proceediragg] the changes in federal tax law are not

22 See DP&L Comments at 11-12.
23 puff v. Public Utilities Commission of Ohi66 Ohio St.2d 367, 377-78, 384 N.E.2d 264 (1978).
2 d.



addressed in those proceedings, customers wilepawd of the tax savings until a subsequent
proceeding or the COl is resolved.

Addressing the tax changes now is also require®@biyp law. The Supreme Court of
Ohio has held that it is the Commission’s duty emsider changes in tax laws that occur after
the test period of a pending rate c&selndeed, the Commission previously followed that
directive from the Supreme Court when deciding lantac base rate case where the federal tax
law had changed after the establishment of theyesst The Commission held that an approach
that did not fully account for the new tax rate 8ses the point” that a new tax law was in effect
and that “rates are being set prospectivély. The Commission should not permit any utility
currently in a pending rate proceeding to failublyf account for the tax changes in its new rates,
even if the Commission has not concluded this itigaBon at the time the rates are established.

Moreover, Ohio law regarding retroactive ratemakamgl the as-filed rate doctrine will
certainly be used by utilities that establish nates in 2018 based on the old federal tax law in
an attempt to prevent later refunds to customeresdognize the lower federal tax rates after the
new rates are established through a rate procedumgncluded expenses associated with taxes
that were no longer in effect. The Commission staded its intent to pass benefits from the
TCJA on to ratepayers. It would therefore be nonsensical to avoid tiseiés in pending cases
that were initiated with the very purpose of estdldhg new rates. Ratepayers should not be
forced to litigate these pending rate cases, havwerates set, and then have to wait for a second
rate proceeding or the conclusion of the Commissiestigation in order to receive the

benefits associated with the federal tax rate rieolus that are already in effect now.

25 SeeEast Ohio Gas CO. v. Public Utilities Commissi@83 Ohio St. 212 (1938)

26 In re Application of the Toledo Edison Company dor Increase in Rates for Electric Seryi@6-2026-EL-
AIR, Entry on Rehearing (December 16, 1987).

27 Entry at 1 2 (January 10, 2018).



Some utilities have appropriately recognized theessity of addressing these matters in
pending rate proceeding. The Ohio Gas Companyo(@fais) has already addressed the TCJA
through a stipulation in its pending rate, fileddehan three weeks after the Commission opened
this matter, that proposes the incorporation of2h& federal corporate income tax rate set by
the TCJAZ® Similarly, Vectren Energy Delivery of Ohio, Instated in its comments that it
intends to incorporate the new tax rates in itthfmming base rate ca$e.Columbia recognized
the need for utilities with pending applicationsatttare impacted by the TCJA to file their
proposed reductions in base rates resulting fromm TRJA in the same docket as their
applications® Columbia also noted its intend to adjust its beses in its pending Capital
Expenditure Program (CEP) proceeding simultaneowslly establishing its new CEP Rider.
The natural gas utilities demonstrate that it ixeexlingly possible to address the issues
presented in this proceeding in a pending rate gmadiag, even if the test year for said rate
proceeding does not include the impacts of the TCJA

When it comes to rate cases, the Commission shmildo as DP&L proposes and treat
a utility’s application in a rate case as if ieistablished factt The fact that DP&L, or any other
utility, submits an application contending thaisitunder-collecting base rates from customers

does not render that contention tFdeDP&L may be under-collecting from its customensit

28 See Comments of Ohio Gas Company at 5 (Februgrd18) (Ohio Gas Commentsi, the Matter of the
Application of the Ohio Gas Company for an Incre@s&as Distribution Rates, et alCase Nos. 11-1139-GA-
AIR, et al., Joint Stipulation and Recommendatibd &anuary 26, 2018).

20 See Comments of Vectren Energy Delivery of Ohio, at 3 (February 15, 2018) (Vectren Comments).

30 See Comments of Columbia Gas of Ohio, Inc. d@&ebuary 15, 2018) (Columbia Comments)

31 See DP&L Comments at 2.

32 Seeln the Matter of the Application of Duke Energy @Hinc. for an Increase in Electric Distribution fea, et
al.,, Case No. 17-32-EL-AIR, et al., Application (Marth2017) and Staff Report (September 26, 201 4ff St
determining that Duke’s base rates should be retidespite Duke’s application stating that they $thdae
increased).



may not; that is an issue that will certainly lgéited in its pending rate ca¥e That issue does
not, however, impact whether or not DP&L must actdor the tax reductions in the TCJA in
its rates currently being charged to customers.aldb does not address whether the rates
proposed to be charged to customers by DP&L acdourhe tax reductions of the TCJA. The
Commission has authority to adjust rates as it dee@cessary at this time. It can do so now or
through DP&L’s pending rate proceeding.

Similarly irrelevant is DP&L’s contention that itk been charging customers based on a
34% federal corporate income tax rather than 35#tesi991%* The fact that DP&L chose not to
file an application to adjust for the slightly haghtax rate does not change the Commission’s
authority to adjust rates based on the TCJA attitmis.

2. The Commission Should Require All Rider Updates To Account For
The TCJA.

In their respective comments, many of the Ohio EDId&ed that some tax relief will
come to customers more immediately in the formegfutar adjustments to approved rid&rs.
Indeed, some utilities have already demonstrateduah through filings made subsequent to the
opening of this investigatiofl. Kroger supports these efforts by the Ohio EDUaddress the
impacts of the TCJA through rider updates and espixat all future filings to establish new
rates under rider mechanisms will account for thpact of the TCJA to the extent that doing so

is practical. Should, however, a utility file farprospective rate that does not account for the

33 Seeln the Matter of the Application of the Dayton Povemd Light Company for an increase in Electric
Distribution Rates, et glCase No. 15-1830-EL-AIR.

34 DP&L Comments at 15.

35 FirstEnergy Comments at 3-4; DP&L Comments afl&7buke Comments at 9-11; AEP Ohio Comments at 4.

3 Duke Comments at 10 (citing Duke’s applicatiomtodify its Distribution Capital Investment Rider teflect
the TCJA);In the Matter of the Application of Ohio Edison Qmany, The Cleveland Electric llluminating
Company, and The Toledo Edison Company, to Modifgr®DMR RatesEntry at § 15 (February 28, 2018)
(finding that the proposed modification to the Camigs’ Distribution Modernization Rider (Rider DMR)
reflected changes to federal tax law).



TCJA, the Commission should summarily reject tilatd.

C. The Commission Should Order The Ohio EDUs To Implement The Tax
Reductions Resulting From The TCJA.

Although comments from the Ohio EDUs and otheriparhave suggested a need to
address the impact of the TCJA on a utility-byitytibasis®’ the Commission may, and should,
decide general principles, policies, and proceduregarding how the TCJA will be
implemented, under what authority it will be implemted, and the time frame within which it
will be implemented. Kroger recognizes that eattityuregulated by the Commission may have
distinct characteristics that need to be considareichplementing some of the impacts of the
TCJA. As such, Kroger does not necessarily oppibee ultimate use of individualized
proceedings to implement the changes in the taxdava micro level for each utilityper se.
Kroger does oppose, however, the use of an uslipurported individual circumstances as a
mechanism by which utilities can delay passinghenldenefits received from the TCJA for years
into the future, as AEP Ohio and FirstEnergy preg8sAs discussed in greater detail above, the
Commission has the authority and means to addhes3€JA now, regardless of the concerns
raised in comments filed by some of the Ohio EDUs.

Moreover, the Commission should use this proceetiingstablish broad policies and
principles that it can use to achieve consistesulte when addressing the TCJA with utilities on

an individual level in separate proceedings. Fanple:

37 See, e.g., Comments of the East Ohio Gas Comgéuig Dominion Energy Ohio at 4 (February 15, 2018)
(Dominion Comments); Comments of Ohio Edison Comypdine Cleveland Electric llluminating Company,
and The Toledo Edison Company at 1 (February 158P(FirstEnergy Comments); Comments of Ohio Power
Company at 1 (February 15, 2018) (AEP Ohio Comments

3  AEP Ohio Comments at 3, 5 (arguing that basesrasm only be changed through a proceeding under R.
4909.18 and stating that AEP Ohio is not obligdtetlle a Base Rate case until 2020); FirstEnergyn@ents
at 4-12 (arguing that the Commission should maintla® Companies’ base rate freeze until 2024 ahdadijast
rates to account for the TCJA until that point).
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. The Commission should affirmatively conclude thHa benefits utilities receive
from the TCJA should immediately and directly fldav customers rather than
allow the utilities to retain any monies resultirgm the rate reduction in an
attempt to bolster utilities’ creditworthiness;

. The Commission should find that it will use itstatary powers to require all
utilities to immediately undertake efforts to pasdief from the TCJA onto
customers where appropriate;

. Given that some utilities are currently in the mid$ pending rate cases, the
Commission should establish uniform procedureséimressing the impact of the
new law in those pending cases, as Kroger suggesiésil Memorandum Contra
the Electric Distribution Utilities’ Application foRehearing?® and

. The Commission should conclude that it will rejgbe establishment and
collection of new charges from customers -- whetheough a rider or through
base rates -- that do not incorporate the effeth@fT CJA tax reduction.

Taking the steps proposed by Kroger herein withalthe Commission to expeditiously resolve
these issues as they apply to customers of eaah EIDWU through or contemporaneously with
this investigation.

D. The Commission Should Not Permit The Ohio EDUs To Use The TCJA To
Bolster Their Own Creditworthiness Or For Any Other Purpose That Does
Not Directly And Immediately Benefit Customers.

The Commission should reject outright any attedoptan Ohio EDU to retain the
benefits of the TCJA in the name of maintainingddreorthiness. Specifically, in their
comments, Duke and DP&L make the argument thaherathan pass on the benefits to
customers through immediate reductions in ratél#jeg should be permitted to use the benefits

of the TCJA to improve their credit metrics so thatess to capital markets is not jeopardf?ed.

DP&L does not offer evidence that it is currerttigving difficulty accessing capital as a

3% See Kroger Memorandum Contra at 8.
40 See Initial Comments of Duke Energy Ohio, Inc1215 (February 15, 2018) (Duke Comments); Comment
of the Dayton Power & Light Company at 3-4 (Febyubs, 2018) (DP&L Comments).

11



result of its credit ratingt. DP&L also does not offer evidence to support toatention
passing the tax reduction benefits resulting fromm TCJA on to customers would, in fact, cause
its credit ratings to decline to a level that idole investment grad® Indeed, DP&L only
conclusorily states that “[a]ny reduction of fressh flow — including a rate reduction associated
with tax reductions — will impair DP&L’s ability tpay down debt, achieve an investment grade
credit rating, and implement grid modernizatidh.”Similarly, Duke notes that Duke Energy
Corporation’s creditoutlook was downgraded to negative by Moody's due to thantial
impact of the TCJA, but, importantly, does notetditat its creditating is in danger of falling
below investment grade, as was the situation inctiees Duke cites where the Commission
allowed charges to customers for purposes of maintpinvestment grade credit ratints.In
short, the Moody’s rating action is of no momenthe issue before the Commission in this COI
— what should be done to implement the tax changesed by the TCJA for Duke and the other
Ohio EDUs. In fact, pursuant to the Staff ReparDEO’s current rate case, DEQO’s revenue
requirement for base rates should be reduced l@ast $18.4 million annuall?. Thus, if Duke
wants to now claim that cash flow is a problem dolaspon the Staff Report, Duke’s problem is
that it has too much cash flow.

Accordingly, the Commission should reject the sgl to allow a utility to retain
monies received from customers to pay tax liabsitihat no longer exist. Ultilities should not be
allowed to continue to charge customers rates basethxes that the utilities will never be

obligated to pay. Under no circumstances should'®ltility customers be forced to pay rates

41 See DP&L Comments at 3-4.

2 d.

4 |d. at 4.

4 Duke Comments at 13-14.

45 In the Matter of the Application of Duke Energy @Hinc. for an Increase in Electric Distribution s, Case
Nos. 17-32-EL-AIR, et al., Staff Report Scheduld ASept. 26, 2017).
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that include the collection of outdated and inftetederal tax obligations.

1. CONCLUSION

The Commission took the appropriate, proactive stdnitiating this COI proceeding in
order to address changes to the federal tax law @sult of the TCJA and the need to pass
benefits resulting from the TCJA onto Ohio custasneFhe Commission should use its authority
to swiftly provide that tax relief to Ohio custorser In doing so, the Commission should
consider and implement Kroger’'s comments and stiggassset forth above.

Respectfully submitted,

[s/ Angela Paul Whitfield

Angela Paul Whitfield (0068774)
Carpenter Lipps & Leland LLP
280 Plaza, Suite 1300

280 North High Street

Columbus, Ohio 43215

(614) 365-4100
paul@carpenterlipps.com

(willing to accept service by email)

Counsel for The Kroger Co.
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