
 
 

BEFORE 
THE OHIO POWER SITING BOARD 

 
 
In the Matter of the Power Siting Board’s  ) 
Review of Rule 4906-4-08 of the )  Case No. 16-1109-GE-BRO 
Ohio Administrative Code )  
 
________________________________________________________________________ 
 

COMMENTS OF UNION NEIGHBORS UNITED, INC. 
________________________________________________________________________ 
 

Union Neighbors United, Inc. appreciates the opportunity to comment on the proposed 

amendment to Ohio Adm. Code 4906-4-08(C)(3) relating to setback waivers for wind-powered 

electric generation facilities. 

The amendment in question implements R.C. 4906.20(B)(2)(c), which states: 

The setback shall apply in all cases except those in which all owners of 
property adjacent to the wind farm property waive application of the setback 
to that property pursuant to a procedure the board shall establish by rule and 
except in which, in a particular case, the board determines that a setback 
greater than the minimum is necessary. 
 

The proposed amendment itself states: 

The owner(s) of all property adjacent to any wind farm property may waive 
the minimum setback requirements by signing a waiver of their rights. 
 

It appears that the Board’s intention, consistent with R.C. 4906.20(B)(2)(c), is to require 

the written waiver of each and every owner of property adjacent to the wind farm property in 

order for the waiver to be effective.  Without the written waiver of every such adjacent property 

owner, Section 4906.20(B)(2)(c) clearly and unambiguously states that the statutory setback 

“shall apply” unless, in a particular case, the Board determines that a greater setback is 

necessary.   



2 
 

Despite the Board’s apparent intention, however, UNU submits that the proposed 

amendment remains unclear and potentially subject to disputed interpretation and 

misconstruction so long as the rule hangs on the discretionary word “may,” which does not 

appear in the statute.  Because use of the word “may” is elective in nature, UNU is concerned 

that the amended regulation does not capture the statute’s clear requirement that written setback 

waivers must be obtained from all adjacent property owners in order for the waiver to be 

effective.  Furthermore, while the statute references “all owners of property adjacent to the wind 

farm property,” the proposed rule amendment references “all property adjacent to any wind farm 

property,” which again is ambiguous and prone to misconstruction.   

To avoid misconstruction of the rule and to ensure faithful implementation of R.C. 

4906.20(B)(2)(c), UNU recommends that amended  Ohio Adm. Code 4906-4-08(C)(3) be 

clarified as follows: 

Setback waivers.   The owner(s) of all property adjacent to a wind farm 
property may waive the minimum setback requirements with respect to that 
wind farm property by signing a written waiver of their rights.   In order for 
the waiver to be effective with respect to the wind farm property, the 
Applicant must file with the Board written waivers signed by every owner of 
real property adjacent to the wind farm property.   The waiver(s) must meet 
the following requirements: 
 

Union Neighbors United appreciates the Board’s consideration of these comments. 

Respectfully submitted, 

_/s/ Christopher A. Walker______ 
Christopher A. Walker (0040696) 
Van Kley & Walker, LLC 
137 N. Main St., Suite 316 
Dayton, OH 45419 
(937) 226-9000 
(937) 226-9002 fax 
cwalker@vankleywalker.com 

 
Counsel for Union Neighbors United 
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CERTIFICATE OF SERVICE 

I hereby certify that, on February 1, 2018, a copy of the foregoing comments was filed with 

the docketing division’s e-filing system, which will electronically serve notice of the filing of this 

document on the following parties:  

Monica Jensen  
VP Development  
Windlab Developments, USA, Ltd.  
927 Wing Street  
Plymouth, MI 48170  

 
Katie Elsasser  
6051 Twp. Rd 200  
Belle Center OH  43310  
Kme_20@hotmail.com  
 
Chad A. Endsley, Chief Legal Counsel  
Leah F. Curtis  
Amy M. Milam   
Ohio Farm Bureau Federation  
280 North High Street, P.O. Box 182383 
Columbus, OH  43218-2383  
cendsley@ofbf.org  
lcurtis@ofbf.org  
amilam@ofbf.org  
 
Gary J. Biglin  
5331 State Route 61 South 
 Shelby OH  44875  
 
Miranda Leppla  
Ohio Environmental Council  
1145 Chesapeake Ave., Suite I  
Columbus, OH  43212-3449 
mleppla@theoec.org  
 
Sally W. Bloomfield   
Dylan Borchers  
BRICKER & ECKLER LLP  
100 South Third Street  
Columbus, OH  43215-4291 
sbloomfield@bricker.com 
dborchers@bricker.com  
 

Diana Welling 
Department Head  
Resource Protection and Review  
State Historic Preservation Office  
800 E. 17th Avenue  
Columbus, OH  43211 
  
David Snyder  
Archaeology Reviews Manager  
Resource Protection and Review  
State Historic Preservation Office  
800 E. 17th Avenue 
 Columbus, OH  43211 
dsnyder@ohiohistory.org  
 
Christine M.T. Pirik  
Terrence O’Donnell  
William V. Vorys  
Dickinson Wright PLLC  
150 East Gay Street, Suite 2400  
Columbus, OH  43215 
cpirik@dickinsonwright.com 
todonnell@dickinsonwright.com 
wvorys@dickinsonwright.com  
 
 
William Wright, Section Chief Office of the 
Attorney General of Ohio Public Utilities 
Section 30 East Broad Street, 16th Floor 
Columbus, OH 43215 
william.wright@ohioattorneygeneral.gov  
 
Megan Addison Administrative Law Judge 
Ohio Power Siting Board 180 East Broad Street, 
12th Floor Columbus, OH 43215 
Megan.Addison@puco.ohio.gov 
 
 
 



Samuel C. Randazzo  
Scott E. Elisar  
MCNEES WALLACE &NURICK LLC 
 21 East State Street, 17TH Floor 
Columbus, OH  43215  
sam@mwncmh.com  
selisar@mwncmh.com 
 
 
 

 
/s/__Christopher A. Walker______________  
  Christopher A. Walker 
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