BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

Kim Wiethorn, Karen Dabdoub, Jeff and Linda )
Sims, Fred Vonderhaar, Donald and Nancy )
Jacob, James Johnson, Majid Qureshi, Keith )}
Donovan, Julie Reynolds, John Lu, Robert )
Schneider, Amanda Sachs, John Hasselbeck, )
Lawrence Hug, Dennis Mitman, Nicole Hiciu, )
Jason Mayhall, James and Shelley Hoyer, )
Theresa Reis, Gary Balser, David Siff, and the )
Symmes Township Trustees )
)

Complainants, )

)

)

)

)

)

)

V. Case No. 17-2344-EL-CSS

Duke Energy Ohio, Inc.,

Respondent.

MOTION TO AMEND COMPLAINT AND EXPEDITED REQUEST TO
EXTEND STAY

Pursuant to Ohio Adm. Code 4901-1-6 and 4901-1-12, Complainants Kim
Wiethorn, Karen Dabdoub, Jeff and Linda Sims, Fred Vonderhaar, Donald and Nancy
Jacob, James Johnson, Majid Qureshi, Keith Donovan, Julie Reynolds, John Lu, Robert
Schneider, Amanda Sachs, John Hasselbeck, Lawrence Hug, Dennis Mitman and Susan
Shorr, Nicole Hiciu, Jason Mayhall, James and Shelley Hoyer, Theresa Reis, and Gary
Balser (collectively, Citizens Against Clear Cutting (CACC) or Complainants), hereby
request permission to amend the Complaint filed against Duke Energy Ohio, Inc. (Duke)
on November 14, 2017 for good cause shown as attached hereto.

As set forth below in the accompanying memorandum in support, good cause

exists to permit Complainants to amend the Complaint only eight days after the original



Complaint was filed. First, upon receiving notices from Duke regarding its intent to
commence clear cutting on their properties and/or learning about Duke’s planned
vegetation management policies and practices, additional residents from affected
communities in this matter have emerged, expressing similar concerns and legal claims,
as well as additional facts. These additional residents have expressed a desire to join the
Complaint in order to protect their properties and the communities where they reside.
Joinder of additional complainants with like or similar issues and legal claims will
facilitate resolution of the issues and create efficiencies.! Second, amending the
Complaint is necessary to incorporate additional facts and issues that have been
discovered since the filing of the Complaint.

Furthermore, Complainants ask that the stay granted in this case® be extended to
include a stay of Duke’s implementation of its vegetation management plan, policies and
practices with regard to the properties of the additional complainants included in the
proposed amended complaint. As these additional complainants face the imminent threat
of the removal of their trees and other vegetation, Complainants ask that the request to
extend the stay to additional complainants be expedited pursuant to Ohio Adm. Code

4901-1-12(C).}

! The Ohio Rules of Civil Procedure provide for permissive joinder when persons “assert any right to
relief . . . arising out of the same transaction, occurrence, or succession or series of transactions or
occurrences and if any question of law or fact common to all these persons will arise in the action.”
See Ohio Civ. R. 20(A).

2 See Entry at 2 (November 16, 2017)

> Complainants cannot certify that Duke does not object to this request.

2



For the reasons stated above and described more fully in the Memorandum in

Support attached hereto, Complainants respectfully request that the Commission grant

this motion to amend the Complaint for good cause shown.

November 22, 2017

Respectfully submitted,

/s/ Kimberly W. Bojko
Kimberly W. Bojko (0069402)
Stephen E. Dutton (0096064)
Carpenter Lipps& Leland LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, Ohio 43215
Telephone: 614.365.4100
bojko@carpenterlipps.com
dutton@carpenterlipps.com
(Will accept service via email)

Counsel for Complainants
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Duke Energy Ohio, Inc.,
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MEMORANDUM IN SUPPORT

Duke’s proposal to engage in mass clear cuiting of valuable trees and other
vegetation without demonstrating need presents a host of negative effects that will be felt
across the communities involved in this Complaint. As additional Duke customers and
property owners learn of Duke’s vegetation and management plans and discover threats
to their properties and communities from Duke’s clear cutting activities, amendment of
the Complaint is necessary to incorporate additional facts and issues that have been
discovered since the filing of the Complaint. Amendment of the Complaint is also
appropriate to permit additional complainants to join the Complaint to allow their
complaints to be heard while minimizing the resources needed to bring these concemns,

legal violations, and demonstration of irreparable harm from Duke’s actions to the



Commission’s attention without the need to file individual complaints and hire individual
counsel, as Duke has already demonstrated a desire to bury individual complainants in a
mound of legal paperwork.*
L PROCEDURAL HISTORY

Complainants filed the Complaint in this case on November 14, 2017.°> In the
Complaint, they raised issues concerning the reasonableness and lawfulness of Duke’s
vegetation management policies, practices, and plan, including its adequacy, defects in
how it was approved, and Duke’s implementation of it, which includes clear cutting of
trees and vegetation on customers’ properties and the use of dangerous herbicides. On
November 16, 2017, the Attorney Examiner granted Complainants’ request to stay
Duke’s implementation of its vegetation management plan and stay of clear cutting and
removal of Complainants’ trees and vegetation on their properties during the pendency of
this Complaint.®
IL. DISCUSSION

Both the Ohio Administrative Code and the Ohio Rules of Civil Procedure
provide for a liberal approach to amendment. Ohio Adm. Code 4901-1-6 authorizes
amendments to complaints and other filings “for good cause shown.” And, as recognized

by the Commission,’ the Rules of Civil Procedure mandate that courts “freely give leave

4 Ohio Civ. R. 20(A) (allowing permissive joinder of claims); also see numerous pleadings that Duke
has filed in the multiple cases. Duke has also begun to issue numerous interrogatories and requests for
admissions on individual complainants, including the Complainants in the original Complaint a mere
eight days after the filing of the Complaint and prior to Duke even filing an answer to the Complaint.

> See Complaint (November 14, 2017).
% See Entry at 2 (November 16, 2017).

T Inthe Matter of the Complaint of Cynthia Wingo v. Nationwide Energy Partners, Case No. 16-2401-
EL-CSS, Entry at]9 (September 11, 2017).



when justice so requires.” Ohio Civ. R. 15(A). Previously, the Commission has faithfully
allowed amendments to complaints consistent with the spirit of these provisions.®

Since this Complaint was filed, other Duke customers and property owners who
have received notices from Duke regarding its intent to commence clear cutting on their
properties and/or learned about Duke’s planned vegetation management policies and
practices and who are affected by this matter have emerged, expressing similar concerns
and legal claims, as well as additional facts. These additional residents share
Complainants’ interest in preserving their trees against unnecessary destruction at the
hands of Duke.

Joinder of additional complainants with like or similar issues and legal claims will
facilitate resolution of the issues and create efficiencies.’ Second, amending the
Complaint is necessary to incorporate additional facts and issues that have been
discovered since the filing of the Complaint. These additional facts and issues further
underscore the severe problems that exist with Duke’s proposed indiscriminate clear
cutting policies and practices. Allowing the Complainants to amend the Complaint to
reflect these additional facts and issues will afford the Commission an opportunity to
consider the full effect of Duke’s proposals and make an assessment of whether the
service it is providing is just and reasonable under R.C. 4905.26 and 4905.06, and in

compliance with Ohio Adm. Code 4901:1-10-27.

¥ See, e.g., id.

°  Ohio Civ. R. 20(A).



Furthermore, there remains a threat that Duke could commence clear cutting on
other properties, including the properties of Duke customers who Complainants now seek
to add to the Complaint. Therefore, Complainants also request that the Attorney
Examiner extend the stay granted on November 16, 2017'° to the additional parties
Complainants now move to add to this Complaint. Complainants also ask that the
request to extend the stay to additional complainants be expedited pursuant to Ohio Adm.
Code 4901-1-12(C)"' because Duke has stated its intention to take legal action against
customers who do not allow Duke to enter their properties to clear cut trees and
vegetation. The Commission has already granted similar expedited requests in a number
of cases concerning Duke’s vegetation management practices.'”

Complainants have not previously asked to amend the Complaint and doing so
now will not prejudice Duke. As seen in the attached proposed amended complaint, the
additional complainants and refined discussion of the issues presented by Duke’s plan do
not change the overall tenor of the litigation or issues raised. Rather, the additional
complainants and facts will allow for a more complete consideration of the legal issues
presented and do so in an efficient manner. At this stage of the proceeding, which is only
eight days after the original complaint was filed, prior to the filing of an answer, and prior

to the establishment of a procedural schedule, there is no prejudice.

" See Entry at 2 (November 16, 2017).
' Complainants cannot certify that Duke does not object to this request.

"> See Entry at 2 (November 16, 2017); See also in the Matter of the Complaints of Fu Wong an Peony
Lo, Patricia McGill, Sanford and Barbara Casper, Amber and Chris Francosky, Melanie Maughlin,
Sandra Nunn, Timothy Wilson, Clifford W. Fauber, Anita Deye, Carlyle Reid, Anne Wymore, Evelyn
and Tim King, Chris Hendriksen, Melissa and Brian Weiss, John Gump, Jason Dimaculangan, Shana
Berge, Jim and Laura Haid, Melisa Kuhne, Melissa and Peter Broome, and Bob Schmeling, v. Duke
Energy Ohio Inc., Case Nos. 17-2170, et al., Entry at 3 (November 17, 2017); In the Matter of the
Complaint of Joseph Grossi v. Duke Energy, Case No. 17-2126-EL-CSS, Entry at 1 (October 31,
2017).



II. CONCLUSION
For good cause shown, and pursuant to Ohio Adm. Code 4901-1-6 and 4901-1-
12, Complainants respectfully request to amend the Complaint to include the additional
complainants and facts and issues reflected in the attached proposed amended complaint.
Respectfully submitted,

/s/ Kimberly W. Bojko
Kimberly W. Bojko (0069402)
Stephen E. Dutton (0096064)
Carpenter Lipps& Leland LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, Ohio 43215
Telephone: 614.365.4100
bojko@carpenterlipps.com
dutton(@carpenterlipps.com
(Will accept service via email)

Counsel for Complainants

November 22, 2017



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing

was served on November 22, 2017 by electronic mail upon all parties of record.

/s/ Kimberly W. Bojko
Kimberly W, Bojko
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Van Iden, and the Symmes Township Trustees

Complainants,
V.

Duke Energy Ohio, Inc., Case No. 17-2344-EL-CSS

\_/vvvvvvuvvvvvvvvvvvvvvvvvvv

Respondent.

AMENDED COMPLAINT, REQUEST FOR RELIEF,
REQUEST FOR AN IMMEDIATE STAY DURING PENDENCY OF AMENDED
COMPLAINT FOR NEW COMPLAINANTS, AND
REQUEST FOR EXPEDITED RULING OF STAY

Duke Energy Ohio, Inc. (Duke) is attempting to indiscriminately clear cut its
customers’ trees across several communities, including, but not limited to, Hamilton
County, Symmes Township, Deerfield Township, and Montgomery, Ohio. Pursuant to

R.C. 4905.26 and Ohio Adm. Code 4901-9-01 and 4901-1-06, Kim Wiethorn, Karen



Dabdoub, Jeff and Linda Sims, Fred Vonderhaar, Donald and Nancy Jacob, James
Johnson, Majid Qureshi, Keith Donovan, Julie Reynolds, John Lu, Robert Schneider,
Amanda Sachs, John Hasselbeck, Lawrence Hug, Dennis Mitman and Susan B. Shorr,
Nicole Hiciu, Jason Mayhall, James and Shelley Hoyer, Theresa Reis, and Gary Balser
(collectively, Citizens Against Clear Cutting (CACC) or Complainants) bring this
Amended Complaint before the Public Utilities Commission of Ohio (Commission or
PUCO) in order to ensure that trees, which are located on Complainants’ properties, are
not improperly and unnecessarily cut down by Duke in violation of the Commission’s
rules and easements.

On November 16, 2017, the Attorney Examiner recognized the urgent nature of
the threat Duke poses to its customers and property owners and granted Complainants’
expedited request for a stay of Duke’s implementation of its vegetation management plan
and stay of clear cutting and removal of Complainants’ trees and vegetation on their
properties during the pendency of the Complaint.! Given that the same threat remains
imminent for those now being added to the Amended Complaint, Complainants now
request that the stay of Duke’s implementation of its vegetation management plan be
extended to all new Complainants in order to prevent Duke from clear cutting and
removing vegetation on Complainants’ properties during the pendency of the Amended
Complaint. As set forth more fully below, good cause exists to grant such stay during the
pendency of the Amended Complaint. Ohio Adm. Code 4901-1-12 and 4901-9-01(E);

see In the Matter of the Complaint of Joseph Grossi v. Duke Energy Ohio, Inc., Case No.

! See Entry at 2 (November 16, 2017).



17-2126-EL-CSS, Entry at 1 (October 31, 2017). Furthermore, because Duke has stated
its intention to take legal action against Complainants if they do not consent to allow
Duke to enter their property to remove trees as early as November 15, 2017, time is of
the essence and an immediate ruling is necessary. Therefore, Complainants hereby
request that the Commission issue an expedited ruling on this request for a stay under
Ohio Adm. Code 4901-1-12(C).*

As to the Amended Complaint against Duke, Complainants allege and aver as

follows:

PARTIES

L Complainant Kim Wiethom resides and owns property at 8656 Birchbark
Drive, Cincinnati, Chio 45249, which is served by Duke.

2, Complainants Karen and Majeb Dabdoub reside and own property at 8912
Terwilligers Trail, Cincinnati, Ohio 45249, which is served by Duke.

3. Complainants Jeff and Linda Sims reside and own property at 10207
Hightower Court, Cincinnati Ohio, 45249, which is served by Duke.

4, Complainant Fred Vonderhaar resides and owns property at 9617 Fox Run

Drive, Mason, Ohio 45040, which is served by Duke. Complainant Vonderhaar also

2 See also In the Matter of the Complaints of Fu Wong an Peony Lo, Patricia McGill, Sanford and
Barbara Casper, Amber and Chris Francosky, Melanie Maughlin, Sandra Nunn, Timothy Wilson,
Clifford W. Fauber, Anita Deye, Carlyle Reid, Anne Wymore, Evelyn and Tim King, Chris Hendriksen,
Melissa and Brian Weiss, John Gump, Jason Dimaculangan, Shana Berge, Jim and Laura Haid,
Melisa Kuhne, Melissa and Peter Broome, and Bob Schmeling, v. Duke Energy Ohio Inc., Case Nos.
17-2170, et al., Entry at 3 (November 17, 2017).

*  See Exhibit D to the Amended Complaint, a sample letter sent from Duke to one of the Complainants
in this case. Many Complainants have similar or identical letters. The Exhibit is provided as an
example of the letter that is indicative of, if not identical to, the Complainants’ letters from Duke.

Complainants cannot certify that Duke does not object to such request.



owns property at 9594 Snider Road, Mason, Ohio 45040 and 9576 Snider Road, Mason,
Ohio 45040, with both pieces of property being served by Duke.,

5. Complainants Donald and Nancy Jacob reside and own property at 10595
Swanson Court, Cincinnati, Ohio 45249, which is served by Duke.

6. Complainant James Johnson resides and owns property at 11966
Paulmeadows Drive, Cincinnati, Ohio 45249, which is served by Duke.

7. Complainant Majid Qureshi resides and owns property at 8413 Preakness
Lane, Cincinnati, Ohio 45249, which is served by Duke.

8. Complainant Keith Donovan resides and owns property at 12087
Timberlake Drive, Cincinnati, Ohio 45249, which is served by Duke.

9. Complainant Julie Reynolds resides and owns property at 10485 Hopewell
Hills Drive, Cincinnati, Ohio 45249, which is served by Duke.

10.  Complainant John Lu resides and owns property at 8407 Heritage Drive,
Cincinnati, Ohio 45249, which is served by Duke.

11.  Complainant Robert Schneider resides and owns property at 10469
Hopewell Hills Drive, Cincinnati, Ohio 45249, which is served by Duke.

12.  Complainant Amanda Sachs resides and owns property at 9433 E. Kemper
Road, Loveland, Ohio 45140, which is served by Duke.

13.  Complainant John Hasselbeck resides and owns property at 8690
Birchbark Drive, Cincinnati, Ohio 45249, which is served by Duke.

14.  Complainant Lawrence Hug resides and owns property at 8738 Birchbark
Drive, Cincinnati, Ohic 45249, which is served by Duke.

15.  Complainants Dennis Mitman and Susan B. Shorr reside and own property



at 8531 Windy Hollow, Cincinnati, Ohio 45249, which is served by Duke.

16.  Complainant Nicole Hiciu resides and owns property at 8714 Birchbark
Drive, Cincinnati, Ohio 45249, which is served by Duke.

17.  Complainant Jason Mayhall resides and owns property at 11368 Pomo
Court, Cincinnati, Ohio 45249, which is served by Duke.

18.  Complainants James and Shelley Hoyer reside and own property at 11986
Paulmeadows Drive, Cincinnati, Ohio 45249, which is served by Duke.

19.  Complainant Theresa Reis resides and owns property at 10558
Tanagerhills Drive, Cincinnati, Ohio 45249, which is served by Duke.

20.  Complainant Gary Balser resides and owns property at 11920
Paulmeadows Drive, Cincinnati, Ohio 45249, which is served by Duke.

21.  Complainant David Siff resides and owns property at 11931 Timberlake
Drive, Cincinnati, Ohio 45249, which is served by Duke.

22.  Complainants Carrie and Dan Gause reside and own property at 8362
Cypresswood Drive, Cincinnati, Ohio 45249, which is served by Duke.

23.  Complainant Phyllis Wahl resides and owns property at 11520 Symmes
Gate Lane, Cincinnati, Ohio 45249, which is served by Duke.

24,  Complainant Susan Falick resides and owns property at 11999 Timberlake
Drive, Cincinnati, Ohio 45249, which is served by Duke.

25.  Complainants Jerry and Lou Ullrich reside and own property at 9
Coventry Court, Loveland, Chio 45140, which is served by Duke.

26.  Complainants Dan and Vicki Kemmeter reside and own property at 8651

Totempole Drive, Cincinnati, Ohio 45249, which is served by Duke.



27.  Complainant Kim Carrier resides and owns property at 4045 Ponder
Drive, Cincinnati Ohio 45245, which is served by Duke.

28.  Complainants Anthony and Mary Beth Andrews reside and own property
at 8696 Birchbark Drive, Cincinnati, Ohio 45249, which is served by Duke.

29.  Complainants Dan and Michele Reece reside and own property at 12075
Timberlake Drive, Cincinnati, Ohio 45249, which is served by Duke.

30.  Complainant Deloris Reese resides and owns property at 10236 Hightower
Court, Montgomery, Ohio 45249, which is served by Duke.

31. Complainant Darrelle Reese resides and owns property at 10240
Hightower Court, Montgomery, Ohio 45249, which is served by Duke.

32,  Complainant Richelle Schimpf resides and owns property at 9511 Falcon
Lane, Mason, Ohio 45040, which is served by Duke.

33.  Complainant Julie Cames resides and owns property at 11988 Timberlake
Drive, Cincinnati, Ohio 45249, which is served by Duke.

34.  Complainants Todd and Michelle Bacon reside and own property at 12040
Timberlake Drive, Cincinnati, Ohio 45249, which is served by Duke.

35. Complainant Patricia Lohse resides and owns property at 12026
Timberlake Drive, Cincinnati, Ohio 45249, which is served by Duke.

36. Complainant Dennis Baker resides and owns property at 11214
Terwilligers Run Drive, Cincinnati, Ohio 45249, which is served by Duke.

37.  Complainants Jenny and Charlie Gast reside and own property at 5815
Timber Rail Lane, Mason, Ohio 45040, which is served by Duke.

38.  Complainants Robb and Kathleen Olsen reside and own property at 12138



Heathertree Court, Cincinnati Ohio 45249, which is served by Duke.

39. Complainant Nancy Steinbrink resides and owns property at 8774
Birchbark Drive, Cincinnati, Ohio 45249, which is served by Duke.

40.  Complainants John and Barbara Collins reside and own property at 12012
Timberlake Drive, Cincinnati, Ohio 45249, which is served by Duke.

4]1. Complainant Jonathan Mackey resides and owns property at 8945
Terwilligers Trail, Cincinnati, Ohio 45429, which is served by Duke.

42.  Complainant Valerie Van Iden resides and owns property at 11919
Paulmeadows Drive, Cincinnati, Ohio 45249, which is served by Duke.

43.  Complainant Scott Carson resides and owns property at 9534 Sparrow
Place, Mason, Ohio 45040, which is served by Duke.

44.  Complainant Joe Zukor resides and owns property at 11578 Plumhill
Drive, Cincinnati, Ohio 45249, which is served by Duke.

45.  Complainant Symmes Township Trustees represent the Township and its
property in Duke’s service tetritory, as well as the interests of the residents of Symmes
Township. The Township owns a parcel of land at 10468 Blong Road, Cincinnati, Ohio
45249, which is served by Duke. The Township’s offices are located at 9323 Union
Cemetery Road, Loveland, Chio 45140.

46.  Duke is a public utility, an electric light company, and a natural gas
company, as those terms are defined by R.C. 4905.02 and R.C. 4905.03. It is subject to
the jurisdiction of the PUCO under R.C. Chapters 4905 and 4933. Duke is a corporation
organized under the laws of the state of Ohio and is authorized to conduct business in

Ohio. Duke is a public utility in the business of, inter alia, distributing and selling



electricity and natural gas to Ohio residential consumers.
JURISDICTION
47.  The allegations set forth in paragraphs 1 through 46 of this Amended
Complaint are re-alleged and incorporated as if fully set forth herein.

48.  Under R.C. 4905.06, the PUCO has general supervision over all public
utilities within its jurisdiction. This allows the PUCO to examine public utilities as to the
manner in which their properties are leased, operated, managed, and conducted.” In this
regard, the PUCO may examine the adequacy or accommodation afforded by their
service, the safety and security of the public and their employees, and their compliance
with all laws.®

49.  R.C. 4905.26 provides that “upon complaint in writing against any public
utility by any person, firm, or corporation,” the PUCO is authorized to investigate
whether “any . . . service . . . is in any respect unjust, unreasonable, unjustly
discriminatory, unjustly preferential, or in violation of law.” Additionally, under R.C.
4905.26, the PUCO may investigate any “regulation, measurement, or practice affecting
or relating to any service furnished by the public utility.” Therefore, the PUCO is
anthorized to hear complaints regarding the reasonableness and lawfulness of the services
and practices offered by Duke. It also has jurisdiction to resolve any controversy that
arises with respect to those services or practices, including the vegetation management
plan and practices. Ohio Adm. Code 4901:1-10-27.

50.  Under Ohio law, the Commission has exclusive jurisdiction over matters

where its administrative expertise is required to resolve the issue in dispute and where the

S
§ 1d.



act complained of constitutes a practice normally undertaken by the utility.” The PUCO
has exclusive jurisdiction over this matter because its administrative expertise is required
to determine whether Duke’s services and practices comply with provisions in the
Revised Code. The PUCO also has jurisdiction over enforcing its own rules and
regulations.

51.  The Supreme Court of Ohio has determined that questions regarding the
extent to which utilities can remove trees under their vegetation management plans are
“manifestly service-related” and, therefore, are within the exclusive jurisdiction of the
PUCO.}

52.  The Supreme Court of Ohio sets out a two-part test for whether PUCO
jurisdiction is appropriate.’ This case meets both parts of that test.

53.  First, the PUCO’s administrative expertise is necessary to resolve the case
because the case presents issues of whether tree removal is necessary for the maintenance
or operation of Duke’s electric transmission and distribution infrastructure,

54.  Second, the PUCO authorizes the vegetation management activities
covered by this Amended Complaint.'®

STATEMENT OF FACTS

55.  The allegations set forth in paragraphs 1 through 55 of this Amended

Complaint are re-alleged and incorporated as if fully set forth herein.

" Corrigan v. Cleveland Electric Illum. Co., 122 Ohio St.2d 265, 2009-Ohio-2524, 910 N.E.2d 1009, 4
21.

8 Corrigan v. Cleveland Electric Illum. Co., 122 Ohio §t.2d 265, 2009-Ohio-2524, 910 N.E.2d 1009, |
21.

®  See Alistate Ins. Co. v. Cleveland Elec. Hlum. Co., 119 Ohio St.3d 301, 2008-Ohio-3917, 893 N.E.2d
824, § 12-13 (“First, is PUCO’s administrative expertise required to resolve the issue in dispute?
Second, does the act complained of constitute a practice normally authorized by the utility?).

10 See Ohio Adm. Code 4901:1-10-27(E)(2).



56. Duke maintains towers, wires, cables, anchors, grounding systems,
counterpoises, fixtures, and equipment {(collectively, power lines) necessary for the
transmission and distribution of electric service throughout its Ohio territory.

57.  Portions of Duke’s power lines are on, or near, the various parcels of
property owned by the Complainants in this case.

58.  Each of the Complainants has one or more trees or other vegetation on
their property that is located near Duke’s power lines and that are the subject of this
dispute.

59.  Duke holds Grants of Easement (easements) that are 100 feet in width
surrounding the power lines on Complainants’ properties.

60. These easements grant Duke the right to “construct, erect, operate,
maintain, repair, replace, and remove” all necessary components to its power lines, as
well as the right to “cut, trim, or remove any trees, overhanging branches or other
obstructions both within and without the limits of the . . . easement” and which “may
endanger the safety of or interfere with the construction, operation or maintenance of said

system . . =

61.  Without objection, each of the Complainants has routinely allowed, or
would allow if asked, Duke or its contractors to enter onto his or her property and
conduct pruning or trimming of trees as necessary to ensure the safe and reliable
provision of electric service.

62.  On information and belief, the past vegetation management practices of

Duke of pruning and trimming the vegetation sufficiently ensured reliable and safe

' See, e.g., Exhibit A to the Complaint. This exhibit is one easement held by Duke. Many
Complainants have similar or identical easements. This Exhibit is provided as an example of an
casement that is indicative of, if not identical to, all of the Complainants’ easements.

10



electric service and prevented or limited vegetation-related outages such that
Complainants and other Duke customers had access to safe and reliable electric service.

63.  On April 28, 2016, under Ohio Adm. Code 4901:1-10-27(E)(2), Duke
filed an application to revise its programs for inspection, maintenance, repair, and
replacement of its power lines (Application).'?

64. In the Application, Duke asserted that any changes to the plan “were
simply made to clarify and make the terms more coherent” and that “[t]here are no
substantive changes to the program.”"

65.  Under the vegetation management plan that the Application sought to
modify, Duke provided that it would “remove unsuitable overhanging/encroaching
limbs/branches above the conductor” and that such limbs and branches included “limbs
that are smaller diameter, weak, diseased, or decaying, or are positioned in a horizontal

»l4

manner.

66.  The previous vegetation management plan also provided that “[m]ature,
well-established hardwood trees with structurally sound overhanging branches greater
than six inches in diameter may remain.”"?

67.  Regarding the removal of trees, the previous vegetation management plan

provided that “in the absence of a legal right to remove, and excluding an emergency

situation, no removal may take place until Contractor has contracted and received

2 See In the Matter of the Application of Duke Energy Ohio, Inc. for Approval of Revised Paragraph (f
of Its Programs for inspection, Maintenance, Repair and Replacement of Distribution and
Transmission Lines, Case No. 16-915-EL-ESS, Application at 1 (April 28, 2016) (Application).

B 14
Application at 7.
B

11



approval from the property owner or agent to remove such trees.”'® It repeated that
proposition at three different points throughout the terms of the vegetation management
plan."”

68. Contrary to Duke’s representations in its Application, the revised
vegetation management plan substantively modified the prior vegetation management
plan. The substantive modifications included removal of all references to obtaining
permission from property owners to remove trees and removed the provision that well-
established hardwood trees with structurally sound overhanging limbs or branches greater
than six inches in diameter may remain.'®

69.  Without notice of material modification to its vegetation management plan
and without notice to affected customers of the material modification to its policies and
practices, the Application was automatically approved on June 13, 2016 because the
PUCO did not act on it within forty-five days of the date upon which Duke filed it."?

70.  Upon information and belief, under the revised vegetation management
plan, Duke began notifying Complainants, and others, of its intent to immediately begin
clear cutting, removing all trees within the range of its easements using door hangers and

brochures.?°

1 Id at9.

7 Seeid. at 8-9.

¥ Seeid. at 5-7.

' See Rule 4901:1-10-27(E)(3), O.A.C.

2 See, e.g. Exhibit B, which is a door hanger left by Duke with the Complainants and is offered as an
example that is indicative of, if not identical to, the door hangers left with Complainants. Exhibit C,
which is a brochure left by Duke with Complainants that outlines Duke’s vegetation management
activities is also an example that is indicative of, if not identical to, the brochures left with
Complainants.
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71.  In letters to affected property owners, Duke has asserted its rights to
engage in clear cutting and tree removal under state and regulatory law and its claimed
rights contained in its easements. Duke also asserted its intent to take legal action against
property owners who refused to authorize Duke to enter the property and remove the
property owners’ trees and vegetation,”!

COUNT I
72.  The allegations set forth in paragraphs 1 through 71 of this Amended
Complaint are re-alleged and incorporated as if fully set forth herein.

73. Ohio Adm. Code 4901:1-10-27(E)(1)(f) authorizes Duke to conduct
“right-of-way vegetation control” in order to “maintain safe and reliable service,” but it
does not authorize Duke to conduct indiscriminate vegetation control and tree removal
that is unrelated to and unnecessary for the provision of safe or reliable service.

74.  Similarly, Duke’s easements grant it the right to remove trees and
vegetation only if the trees or vegetation “may endanger the safety of or interfere with the
construction, operation or maintenance of” the system.22

75.  The door hangers provided to Complainants and, on information and
belief, others, outlining Duke’s intent to remove trees on the Complainant’s property do
not contain specific justifications for the removal of the trees that Duke desires to remove
in violation of Ohioc Adm. Code 4901:1-10-27(E)(1)(f). They do not contain an
explanation of why Duke has chosen to remove these trees in violation of Ohio Adm.

Code 4901:1-10-27(E)(1)(f), (E)(2), and (F)(1).

21 See Exhibit D, which is a letter sent by Duke to one Complainant in this case that is offered as an
example that is indicative of, if not identical to, letters sent to other Complainants.

2 See Exhibit A.
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76.  Upon information and belief, past vegetation management practices by
Duke has been successful without requiring the obliteration of all trees and vegetation
near its power lines. Duke failed to explain why its prior practice was insufficient and
why that practice must change in violation of Ohio Adm. Code 4901:1-10-27(C)(1)(b).
See also Ohio Adm. Code 4901:1-10-27(E)(2) and (F)(1).

77.  Duke has failed to demonstrate that it is authorized to remove the trees
under its vegetation management plan and its easements because it has not made a
determination that these trees actually pose a risk and that complete removal is necessary.
See Ohio Adm. Code 4901:1-10-27. Instead, Duke has sent identical generic notices to
property owners and/or customers across its service territory. Without tying its attempts
to remove trees to the reliability or safety of its service, Duke has no authority to engage
in the practice.

COUNT I

78.  The allegations set forth in paragraphs 1 through 77 of this Amended
Complaint are re-alleged and incorporated as if fully set forth herein.

79. Duke’s policies, practices, and implementation of its vegetation
management plan are unjust and unreasonable in violation of R.C. 4905.22.

80. R.C. 4905.22 provides that “[e]very public utility shall furnish necessary
and adequate service and facilities, and every public utility shall furnish and provide with
respect to its business such instrumentalities and facilities, as are adequate and in all
respects just and reasonable.”

81.  Duke’s implementation of its recently modified vegetation plan to

indiscriminately remove Complainants’ and its customers’ trees and vegetation by clear
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cutting is unjust and unreasonable. Further, such widespread clear cutting has not been
shown to be necessary for the safe and reliable distribution of electric services by Duke.

82.  Upon information and belief, Duke has not made any findings that the
removal of each individual tree it seeks to clear cut is necessary to carry out its vegetation
management plan.

83.  Duke’s plan to engage in mass tree cutting is also unjust and unreasonable
because Complainants, other property owners, and customers will have their trees
unnecessarily cut down, thus decreasing property values, without seeing any
improvements in the safety and reliability of their electric service.?

84, Tree and vegetation removal will also negatively impact the
Complainants’ enjoyment of property by decreasing the aesthetic value of the property
where Complainants’ reside, surrounding property, and their communities. Diminishing
this enjoyment of property is unjust and unreasonable because the proposed vegetation
management policies, practices, and plan do not make Duke’s electric distribution system
more reliable or safer as required by Ohio Adm. Code 4901:1-10-27 in violation of R.C.
4905.22.

85.  Upon information and belief, many of the trees that Duke seeks to cut
have reached full maturity and will not grow any taller and are not now tall enough or
close enough to Duke’s infrastructure to pose a threat to Duke’s power lines. Cutting

these trees down is unjust and unreasonable under R.C. 4905.22 because Duke is

proposing to cut down trees on customers’ properties even though doing so will not

2 See Exhibit E, which is a valuation report on a free that Duke seeks to cut down that was
commissioned by Complainant Vonderhaar in order to assess the deleterious financial impact Duke’s
proposed practices would have on customers who have their trees removed.
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improve the safety or reliability of its service as required by Ohio Adm. Code 4901:1-10-
27.

86.  Duke’s implementation of its vegetation management plan further harms
Complainants and others in the Duke service territory because herbicides being sprayed
by Duke throughout the Township could have negative impacts to the Polk Run Creek
that carries water to the Little Miami River. The negative effects of this pollution of Polk
Run Creek will be felt by all of Duke’s customers in the area, not just those directly
positioned on Duke’s easement. Duke is unjustly and unreasonably using these
herbicides even though doing so is not necessary to improve safety or reliability as
required by Ohio Adm. Code 4901:1-10-27 in violation of R.C. 4905.22.

87.  Duke’s proposed removal of trees and vegetation will contribute to soil
erosion, which will decrease property values and endanger portions of property that
include hills and uneven terrain by creating the risk that homes, decks, and other parts of
Complainants’ properties will lose their base of support. It is both unjust and
unreasonable for Duke to create this risk without any clear benefits to service reliability
or safety as required by Ohio Adm. Code 4901:1-10-27 in violation of R.C. 4905.22.
Further, Duke’s unjust and unreasonable policies and practices could enhance the
problem of soil erosion, which itself could impact the safety and reliability of Duke’s
electric distribution service in violation of Ohio Adm. Code 4901:1-10-27 and R.C.
4905.22.

COUNT I
88.  The allegations set forth in paragraphs 1 through 87 of this Amended

Complaint are re-alleged and incorporated as if fully set forth herein.
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89.  Ohio Adm. Code 4901:1-10-27(E)}(2) provides that any utility, including
Duke, “shall file its inspection, maintenance, repair, and replacement programs . . . with
the commission” and that “the filing shall include supporting justification and rationale
based upon generally accepted industry practices and procedures.”

90. Ohio Adm. Code 4901:1-10-27(F)(1) provides that “[a]ll revisions or
amendments (including modification to a current program, addition of a new program, or
elimination of an existing program) requested by an electric utility shall be filed with the
commission as outlined in paragraph (E)(2) of this rule.”

91.  Ohio Adm. Code 4901:1-10-27(E)(2) provides that a utility that seeks to
modify any of its maintenance programs make a filing that includes “supporting
justification and rationale based upon generally accepted industry practices and
procedures.”

92.  Duke failed to properly disclose its intent to make a material modification
to its vegetation management plan, policies, and practices and to provide supporting
justification and rationale based upon generally accepted industry practice and procedures
in violation of Ohio Adm. Code 4901:1-10-27(E)(2) and (F)(1).

93. Duke misrepresented its Application, making misleading statements.
Duke stated that the modified plan did not make major changes, and instead was only
filed to “clarify” or “make more coherent™ the plan. In reality, the modifications sought
by Duke explicitly changed Duke’s policies and procedures, removing language
regarding trimming and pruning trees to protect certain trees from removal and language
that required Duke to work with property owners and obtain permission before clear

cutting trees.
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94.  Because Duke disguised its substantive changes to its vegetation
management plan as simple clarifications, it did not provide any justification for
modifying the elements of its plan that required it to work with customers before
removing trees and that protected certain trees from removal.

95.  Duke’s misrepresentation of its revised vegetation management plan
Application was improper, failing to provide the requisite notice to the Commission and
affected customers. Given the fact that these substantive changes were cloaked in the
claim of being mere clarifications, no parties intervened, and the plan was automatically
approved by rule when the PUCQ did not act on it.

96.  Duke’s Application and modification of its vegetation management plan
were unjust and unreasonable in violation of R.C. 4905.22,

97.  Duke’s misleading approach to the modification of its vegetation
management plan is now what Duke claims to be the authority for it to take the extreme
actions with regard to Complainants’ trees and vegetation that are the subject of this case.

COUNT IV

98.  The allegations set forth in paragraphs 1 through 97 of this Amended
Complaint are re-alleged and incorporated as if fully set forth herein.

99.  Duke’s modified vegetation management plan is unjust and unreasonable
in violation of R.C. 4905.22.

100. R.C. 4905.22 provides that “[e]very public utility shall furnish necessary
and adequate service and facilities, and every public utility shall furnish and provide with
respect to its business such instrumentalities and facilities, as are adequate and in all

respects just and reasonable.”
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101. Ohio Adm. Code 4901:1-10-27 applies for the inspection, maintenance,
repair, and replacement of transmission and distribution facilities and the rebuttable
presumption of adequate service set forth in Ohio Adm. Code 4901:1-10-02 does not
apply to the provisions of Ohio Adm. Code 4901:1-10-27,

102, Duke’s modified vegetation and management plan unreasonably and
unjustly removes customer input from the decision to clear cut trees, thereby
unreasonably robbing customers of the ability to work with Duke to come to an equitable
resolution of issues concerning trees and other vegetation on their property.

103. Duke’s modified plan unreasonably gives the company unbridled
discretion as to when and how it will remove vegetation and trees without providing any
sort of check against the unnecessary removal of vegetation and fulfilling the
requirements and intent of the PUCO’s rules.

PRAYER FOR RELIEF

WHEREFORE, for the reasons stated herein and to ensure that Duke does not
indiscriminately clear cut and remove trees and other vegetation without said removal
being necessary to Duke’s provision of electric service, Complainants respectfully
request that the PUCO grant the following relief:

104. Find that Complainants have stated reasonable grounds for its Amended
Complaint pursuant to R.C. 4905.26;

105. Find that Duke has violated Ohio Adm. Code 4901:1-10-27 by threatening
to clear cut and remove trees that are not necessary for the maintenance and operation of
its electric transmission and distribution system;

106. Find that Duke lacks the authority to engage in the removal of
Complainants’ trees and vegetation;
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107. Find that Duke’s policies, practices, and implementation of its modified
vegetation management plan is unjust and unreasonable in violation of R.C. 4905.22;

108. Find that Duke’s modification to its vegetation management plan was
unjust, unreasonable, and improper given the misleading statements that it made to the
PUCO in violation of R.C. 4905.22;

109. Find that Duke’s modified vegetation and management plan is unjust and
unreasonable in violation of R.C. 4905.22;

110.  Find that Complainants’ requests for a stay and expedited ruling are just
and reasonable;

111.  Order Duke to revert back to its prior vegetation management plan until it
properly applies to modify its plan and that application is approved,;

112.  Order Duke to not clear cut or otherwise engage in mass tree and
vegetation removal unless that removal is actually necessary for the maintenance and

operation of its electric transmission and distribution system; and
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113.  Order Duke to stay the implementation of its vegetation management plan
and stay the clear cutting and removal of Complainants’ trees and vegetation on the
properties of the additional Complainants during the pendency of this Amended

Complaint for good cause shown pursuant to Ohio Adm. Code 4901-1-12 and 4901-9-

01(E).

Respectfully submitted,

/s/ Kimberly W. Bojko
Kimberly W. Bojko (0069402)
Stephen E. Dutton (0096064)
Carpenter Lipps& Leland LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, Ohio 43215
Telephone: 614.365.4100
bojko@carpenterlipps.com
dutton@carpenterlipps.com
(Will accept service via email)

Counsel for Complainants
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;¢ : Exhibit B

CI Distibution ﬁansm[ssim

Dear Customer and/or Property Owner:

At Suke Energy, we're comumitted to the proper maintenance of trees and vegetation fo

help provide safe aud reilable slectricity for you and your nelghibors. We were fiers

togay to notiy you of the followlng:
See information letter enclosed.
Duke Energy cortract tree crew will soon be petforming power line vagstation
nagement in your area,
T prevent an slectricel outage o7 hazardous stiuation, trees In the right of way on your
perty 2ed to be pruned or taken down. Duka Energy will petfonm this work at no cost
to you.

[ The trees that vou reported were inspected. Since no immediats danger is present, ths
wark wlll be performed during our vegulady scheduled vagetation menagsment. Duke
Energy will perform thiz work at ao cost to you,

1 Duke Energy does ot need te perform the wark you raquested becausa the traes do not
canse safety or raliabifity concemns.

[ Hezard tree(s) marked with paint or ribbon should be taken down. Shaulkd any of thess tres(s)
fall and come in contact with the pover line, a safety hazard could ba cregted or your electric
service Interrupted.

[ Dules Enargy fes performed emerzency outegs resioration work causad by an act of nature.
This work requirad rees %o be trimmed or cut down, Duke Energy is not responsibla for cleanup
of wood and dehris when this occurs,

[ Duke Energy has identifiad vogetation that needs to ba contralled by herbicide. Duke
Enargy's confract crews will be in the arsa in the near fisture spplying approved herbickdes,

3 To ensure safe and reléablp electric and gas service far you and your neighbors, a Duke Eneray

Thank you.

1f you have specific questions, your primary contact is the person identified on the atiached
business card. For addifianal questions please call Duke Energy Vegetation Management at
866.305.8675. For infarmation about aur Integrated Vegatation Management program
pleass visit s onling at duke-energy.com/safety/right-el-way-management.asp.

b urher, I

fn. DUKE
& DK .
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fo, DUKE
@ ENERGY.

Why must Duke Enérgy remove trees?
Rellable electricity s fimportant to our customers

Trees are part of the natural beauty of the Midwest, Duke Energy recognizes the important role trees play in
enhancing the beauty of communities and contributing to the quality of life for eur customers in Indiana, Ohic

and Kentucky. While the trees that thrive threughout the 26,054 square miles of our service area are a tremendous
source of pride, trees and limbs that falt Info power linas also are the number one cause of power outages,

Our customers want reliable power - in both good and bad weather. It's our responsibility to ensure power lines that
transmit electricity are free from trees, avergrown shrubbery and other obstructions that can prevent continuous,

safe and rellable electric service to the more than 1.6 million Midwest customers wha depend on us 24 houts a day,
Trees that are close to power lines must be Htimmed or removed so they don't disrupt elsctric service to households,

businesses, schooils and hosphtals,

Our crews use a variety of methods to manage vegetation growth along distribution and transmission power line
tights of way, including vegstation pruning, tree removal and herbicldes. Theae approaches are based on widely
accepted standards developed by the tree care industry for maintenance and operations and approved by the

American National Standards Institute {ANSI).

Transmission rights of way

High-voltage transmission lines provide large amounts of slectricity over long distances. The transmission lines in your
community are part of the larger, interconnected grid system that powers an entire region, not Just the community
through which the lines run. Federal rules are more stringent for some transmission iines, depending on the voltage,
and may include fines up to $1 million per day for tree-related outages, We manage our grid fo provide reliable
operation of transmisslon facilities while adhering to regulations and easement rights.

Distribution rights of way
Distribution fines carry power from local substations to homes and businesses. An electric distribution right of way

may also contain ather utilities (electric, telephone, cable, water and/or gas) that must be maintained as well. Duke
Enargy manages rights of way to provide reliable defivery of electricity.

Vegetation Managemant methods .
We use an Integrated Vegetation Management approach, which includes careful pruning, selective

herblcidal application and tree removal. This allows us to proactively evaluate power fine areas and determine the
best method for maintaining reliable service. The objective of an integrated Vegetation Management program is to
maintain the lines — hefore the trees and brush are close enough to cause cutages — in a manner that's consistent

with good arboricultural practices,
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Malntaining rights of way

Well-maintalned rights of way help prevent power outages and allow out vehicles and personnel to safely access
our electrical equipment for operations, maintenance and storm response. By maintalning vegetation around our
eguipment, we can get our customers' power restorad miore efficiently and safely.

Maintaining easements

Easements allow us access to mow, prune or cut down vegetation that may Interfere with our transmission equipment
and the ability to deliver safe reliable power. They also glve us the space wa need to build new equipment to meet
the future energy demands aof our clstomers.

Sometimes public and private entities plant trees in the easements that impede our ability to operate and maintain
these critical assets. Trees planted outside of a right of way alsa can grow into our easement and endanger our
equipment. We recomimend that you only plant grass in an electric transmission rights of way or easement,

Why trimming doesn't always work
We're often asked why we remove some trees Instead of trimming them. Trimming is not always

Duke Energy has thousands of miles of right of way to maintain; even with the latest technology, some fast-growing
tree specles can outpace our ability to keep them In check. When we have to cut down trees, we take care to leave
the area in the same condition as we found it.

Before planting, visit our right-of-way website a duke-energy.com/safety/right-of-way-management.asp. To report
trees growing Into power lines, visit duke-energy.com/indiana/outages/tree-trimming.asp and fiff out the online form.

Questions? Please call 866.385.3675 to ask for a Duke Energy transmisslon forester to contact you.

healthy for the trees.

Transmission Right-of-Way Zones:

Yira 2on0 Border Zone Peripheral Zana
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11610230 k¥ = 201
2 6P =254 - !
Dlsfance measuted fiom outermaost wire b — Wire Zone ~ Low-growing plants, shrubs, and
K> grasses ara allowsd, restricted to 7 feet at

maturity. _
Border Zone —Lighting structures and plantings
are allowsad, restricted to 15 feet.

Perighrat Zone - Caution shoud bo used In
selecting and planting trees, trees with lange
canapies may bs subject to trimeving or removal.
"Tha tom "ight o " or “rghts of vy 18 ntended o rforence
i easEriort iphts granted fo Wik Enovgs. Aclor) ztne stzs oy
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Wite Zone: Exiends beyond tha oubermost conductar on hoth sides, Not permilied within the Border Zone: Any object that excaeds

vartical height restrictions. These sesirictions are based on fiak ground

{Ses diagram sbove.) wlevations, [f the ground elevations differ, rio object at any t
Permited witin the Wire Zone: Low-grwing s, shrbs aod gasses. ors. fthe g eaveions e, o obfect st e mey
m in the Wire Zooe: Low-grawing plants, shrubs ead grasses axcoad the sutermes conductor's ground elevation.

Nol parmitted within the Wire Zana: Tree species of any kind.

Peripheral Zane: 0utsida the Righi of Way and adjacent lo Border Zopes.

Borcier Zone: Extends from the adge of the Wire Zone to the cutsida
Parmitied within the Peripheral Zone: Tress may bs planted in the

edge of the Right of Way. . .
Parmittad withhy the Border Zone: Lighting struckiras and plantings within Peripheral Zons, Duke Energy recammends customets execise caution
selacting and planning trees in this zons,

the Right of Way that do not exceed a vertical lieight of 15 feet. For complignt A )
matE:ihneigm species, refer ip plantfacis.osu.ecw/plentllst/indextm), Mot panwitted in the Pariphars) Zone: Tiees with canoptes are subject to
routine trimming and possible removal.

In all zonss:

¥#hen an outags risk i3 ientified, Duke Energy will attempt to notify the atfected customes. Hawaver, the company mey need to take immediate action if tress
canrot ba pruned to apprepriate kevels., This may include trees and shrubs that ane within 2() fest of the powar Jine at the maximum paak load or during weather

conditions that create line sag and sway.
Written approvals by Duke Enargy are requined for all plans.
Wa hopa this is useful faformatian. IF you have additional questions on line volteges or plan eny ectivity not mentioned above, please contact the Asset Protection

Speciaflst for your area, {See Map}
*Right af Woy ks intepded to roforanse {he sasement ngfils pranted B Duke Enargy. Actral zons irw may vary based upon s pauticula Aight of Way.
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7, VURE
ﬁf’) ENERGY.

ELECTRIC TRANSMISSION RIGHT-OF-WAY GUIDELINES/RESTRICTIONS
VALID FOR OHIO, INDIANA AND KENTUCKY
(Revised 11/20/14)

This list of right-ol-way restrictione has been developad to anawer the mest froquiently esked questions about properly owner use of Duke
Energy’s elestric transmission rights of way. This list doas nat cover sl restrictions or all possibla situstions. You shouid contact the Asset
Protection Hght-of-way apecialist if you have additional concers about the rights of way. This list of restrictions Is subject to change af any
time and without notice. Buke Energy reserves all rights conveyed to K by tha right-of-way agresment applicabla to the subject proparly. All
activity within the rights of way shail be reviewed by a» Asset Protection right-of-way specinlist to obtain prior written approval. Engineering
plans mey be required. Compllance with the Duke Energy Right-of-Way Guidelines/Restrictions or spprovel of any plans by Puke Energy does
riot meen that tho vequiremends of any local, county, stafe or federal government or other applicable sgency with governing autharity hava

been satisflod.

1. Stuctures, buildings, memsfacturstiimoblle homes, satsiiite systems, swimming peols (and any assoclated equipmant and
decking}, praves, bilboards, dumpsiers, signs, wals, deer afands, retaining walls, septic systems or anks above or
below ground), debris of any type, Mammabie materfal, buliding materisl, wracked or disabled vehicles and sl other chjects
(whether above or below ground) which In Duke Ensrgy’s opinion interfers with the slectric trensmigsion right of way am not
allowed withlit the Hght-cfway Jimits. Transformers, telophone/cable podestals (and assoclatad wquipment} and fire hydrants
are not allowed. Manholes, water valves, water meters, backfiow preventers and irrgation heads are not permitted. Attachments
te Duke Energy structiies are prohibited.

2. Fances and gates shall not exceed 10 foet In helght and shall be nsfallsd greater than 26 fwet from pofes, towars and guy
anchors. Fances shall not paraliel the centerlins within the righia of way but may croas from one side to the other at any angle
not less than 30 degress with tha conterline. If & fence crogses the right of wey, a gate (16 fost wide at each crossing) shall bs
InstaBad by the properiy owner, per Duke Enargy's specifications. The property ownar Is required to Install & Duks Enarpy lock
on the gats to ansure access. Duke Enevay wil supply & jock.

3. Grading (culs or 7l shakt be no closer than 26 feet from poles, towers, guys and anchors {sxcept for parking sress; see
paragraph 7) and the siope shall not axcesd 4:1. Grading or filing near Duke Enesgy faciiities which will prevent frée equipment
sceess or create ground-fo-conductor claarance violations willi not be permitted. Storage or stockpiling of dirt or any
construction material Is prohibited. Ssdimentstion contral, Including re-vagetation, e required per sinte eguiations,

4, Strasts, roads, driveways, seweriwatst lines, other utllity fines or any underground facliltles shall noi parallsl the centerline
within the right of way but may cross, from ona akde to e cther, at any uqhnnthssﬂunsodugmwnhhunhnlne. No
portion of such facliity or corresponding sesement shall be located within 25 feet of Duke Energy’s faclifien. Roundabouts, cul-
de-sucs and Intarsections (such an roads, driveways and afleyways) are not permitted.

5. Any drainage featurs that afiows water to pond, causes erosian, dirscts stonnmwater toward tha right of way or limite access o
or around Duke Energy facilities e prohibitad.

6. Cantact Duke Energy prior to the construction of lakes, ponds, retentich or detention faciiities, stc.,

7. Parking may b permitied within the right of way, provided that:

5 Prior o grading, concrete barriers shall ba Instalied at a minimun of 8 fset from tha Duke Enargy facilities. Duaring
construction, gradéing shall be no cleser then 10 feet to any Duke Enargy facility.

b. Aftsr grading/paving aclivity Is complets, Duke Energy-spproved barrer sufficlent to withstand m 15-mph
vohlcutar Impact shall be erected 0 feet from any Duke Energy facBity.

€. Any mccess areas, entrances or exita lhlllurou(fmnom-idnmuuounﬂhrlghtutwqat-nymylanoﬂm
than 30 degrees with the centerfine and shell not pass within 25 feet of any structure. Parking lot enirancesfexits
cannot creato an intersaction within tha right of way.

d. Lighting within the rdght-cf-way limits musf be approved by Buke Energy befors installing. Due to engineering
design standards, lighfing Js, ot allowed In the “Wirs Zone." Where lighting is appreved (“Border Zone"), the total
height may not exceed 15 fsal. Gontuat your Asset Protection right-of-way specialist as the “Wire Zone" varias for
the different voltage lines.

8. Duks Enargy witl not object to vertaln vegetation plantings ae long &3:
2. They.do not interfora with the access to or the safe, veilable operation and maintenance of Duke Energy facllities.
b, With prior writisn approval, Duke Energy daes not object to kew-growing shruba and grasses within the “Wire
Zone.” Tren species are ot allowed within the "Wire Zone.” Trees that are approved [n the “Border Zone™ may
not excoed, at maturity, 15 feet in helght. Coniact the Assel Protection ripht-of-way speclalist for “Wire

Zone"“Border Zone" definfiions.
¢. For compliant mature haight species, refer to glan
d. Enginesring drawings must Indicate the putermons conductors.

e. Wnﬂﬂlsmtlneumﬂlmmiusubjaﬂtonmlwﬂmulnm.
Duks Energy may exercisa the right to cut “dangor trees” sutside the right-of way limits as required to properfy

maintain and oporate tha transmivslon fine.

We hope this is useful information. If you have additiona) questions or plan any activity not mentioned above, please contact the Asset
Pretaction right-of-way speciallst for your aren (see map).

dox htrl for reference.

ot ozu.eduy/pla

% " —
spword [ ransmission - sssal manageneni; 02181 FRENT
Apglies to:  Transmisalen - Obio, Indiane, Kentucky Rav. 0 11544
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October 25, 2017
Mr. Fredrick Vonderhaar
$617 Fox Ruan Road
Mason, OH 45040

RE: BUKEENEIGY VEGETAT!DN MANAGEMENT REFUSAL

Deur Mr. Vonderhaar:

Duke Energy is attempting to conplete vegetation maintenance oo its transmission line in
your community. Duke EBrergy is authotized by state and regulstory law to remove any
obstruction that may come into contact with power lines, and pursnant to rights set forth in &
Grant of Easement to access your property to perform our vegetation management work.

As you sre also aware, Doks Energy identified a number of trees o8 your property that
Duke Energy sesks to have removed. Duke Energy represemtatives have contacted you and
discussed this matter with you on multiple occasions. Notwithstanding these efforts to discuss
our rights with you to proceed with our work, you still have not permitted Duke Energy to enter
(he property and remove irees Duke Enorgy has deemed may endanger the safety of or interfere
with Duke Enezrgy’'s operation or maintenance of its transmission line in violation of Duke
Energy’s casement rights.

IDIeS ve fo ' -S§0-586] soﬂmtwacanwmnym
amummmmmrpmpertynuhmtthovemberls 2017. Once we can gein access to the
property we will schedule our work pursuant to our casement rights. If we fail to obtain your
cooperation for Duke Energy to exerciss its rights, we will have no additions! options other than
to proceed with seeking a court order permitting Duke Energy to remove the trees, We must
stross that Duke Energy values its relationship with its neighboring landowners and pwefers to
resolve this dispute between the landowners and the designated representatives for the area,
Based upon the information provided herein, if you have decided to cooperate and agree to the
trec removal, please contact Bryce Burton by November 15, 2017, with your approval to access
your propesty for Duke Energy’'s vegetation management purposes. i we cannot obtain your
cocperution by the above date, Duke Energy will proceed with filing the necessary Complaint to
exercm:tsrights Asmtedabove,thxslsasenoussafetyhﬂnrdthntmunbemndmd. YWould

Thank you in advance for your assistance wuf immediate attention to this matter.

Pape 1

———TTT TN



Exhibit B

Madiscn Tres Care & Landscaping, Inc. RV Phone: S13-576-6391 Fax: 513-576-6394
636 Round Bottom Road h www. Madisontreaciney.com
Milford, Ohlo 451509568 M a dlS on Emall: info@madisontreedincy.com

TREE CARE B IANDSCAPING

November 9, 2017

Mr. Fred Vonderhoar
9617 Fox Run Dr.
Masot, Ohio 45040

Mr. Vonderhaar,

‘We met at yoar residence on Fox Run Drive on November 6, 2017, According to out
conversation, the energy company is planning to remove your trecs below and near the power
lines. Somse trees and shirubs have already been girdled and killed in this area. Other trees have
bzen heavily cut back for power line clearance. The trees on your property offer aesthetic beauty,
privacy, wildlife habitat, erosion control and mamny of the ofher benefits thet trees provide to the
waorld, We agreed that my assignment was to take an invardory of all trees within the potential
range of the proposed removal area and provide s valus for those trees.

The trees were maried and nambered when 1 arrived on site using cattle tags. 1 wulked the
property with you and your father up to cach tree of concern, I measured each tree for trunk
diameter at 54 inches above ground leyel. This is the standard height fo measurs trees for the
putposes of plant appraisal. Several of the trees marked A, B, or C on the attached spreadsheet
were added on at the titne of the appraisal and did not have tags on the trunk af the time of the

appraisal,

In my opinion the “Tronk Formule® method from the Guide for Plant Apprajgl. 9% Fdition,
authored by the Council of Tree and Landscape Appraisers, would be the most appropriste method
to velus the trees. Thmmﬁadmbestmmwlmummlmgwthanwhatmphymmﬂybe
roplaced, I am slso using the Guide pls g in O K

& publication of The OthhapIser]nhsmatlonal Soc.letyof Arborioulmmtopmvide local specieu

ratings.

Bach tree was individually appraised based on its condition, trunk diameter, location and species
(see giteched spreadsheet), A sample Trunk Formula Method form is included in this repert. All
forms sre available apon request, A summary of all the appraised tress sre on the attached
spreadshest. The total appraised valua for all the trees of concern is $206,415.18.

In rddition to the above tress several honeysuckle bushes (Zomicera maackif) were girdled and
Lilled that screened the tower ditectly behind the honse. These bushes ranged from 10-12 feet tall.
To plant one new bush of comparable size would cost between $400-5450. This cost reflects a
retail cost of approximately $300 for a shrub this lerge and between 3-4 labar hours to install the

plant.

Yober OF TREE cant”




Exhibit E

Thank you for the opportonity to ba of service. If you have amy questions, or if ] may be of firther
assistance, please feel free to contact me.

Sinoerely,

T 23[::11&

ASCA Registered Consulting Arborist #486
IBA Certified Arborist, #0H 0914A

ISA Tree Risk Assessment Qualification
ONLA Master Ohio Certified Nursery Technician #249




Exhibit E

Date: 11/10/2017 Property: B
Appraiser: Jon Butcher \SAm DLE WO RW SHEET
Fleld Observations:

1, Species: Y85-B
2. Conditlon % 3
8. Trunk Dlamuter]e.
4, Location %
e ¥
Cantributisa B
Moot 8
Regional Plant Appraisol Committee and/or Appralsal-Developed-or-Modified information;
5. Species Rating:}..- =¥ < 30
6. Replacement Tree Size:f; . 7

7. placement Tree Cost: |

B "

Caiculations by Appraiser using Field ond Regional Information
11. Appralsed Trunk Area:}j 31 In*fem®

12.  Appralsed Tree Trunk Incrasse: S

TA, ORATA, B

<LESS> TA 4 |}

13. Basic Tree Cost:
Tree Trunk Increase (TA gee)

Unit Tree Cost:

installed Tree Cost:

14, Approised Velue:
Haike Tree Coxl:

Specier faling:

Crndition %
Locobian %;

Appraised Value: Il

; - -| Repeesenty lr ofttions duly
RS Neprvaamds & haed kayed e
i Represenits o farmmle
| Rnpreserts om on-poge Feferano




VONDERHAAR APPRAISAL

' oiation.| i Value .-

Y1 Hybrid Poplar 50 19.5 80 B |5 487013
{7 Siiver Maple 75 17 &0 B0 |§ 42181
Y3 Callery Pear 50 125 50 80 |S$ 1,505.83
Y4 Callery Pear 50 15 60 80 [$ 229028
Y5 Callery Pear 50 13 60 80 |5 1,79888
Y6 Norway Spruce 70 12 80 80 {§ 294840
Y7 Hybrid Poplar 50 14.5 50 BO 5 1,300.70
Y8 Hybrid Poplar 50 28 70 BO |$ 839475
RE) White Plna 80 12 80 70 |$ 294840
Y10 White Pine 80 15 50 70 |§ 267199
Yii White Pine 80 18 60 70 |5 442260
¥i2 White Pine 80 14 0 70 |S 950.04
Y13 Black Locust 40 2.5 80 50 18 24718
¥i4 White Ash 20 1 an 50 4 54.11
Y15 Blgck Locust 80 5 70 50 $ 31224
Y16 Red Mapie 70 11 20 560 |5 40182
Y17 Red Mapla 70 16 20 s |8 74734
Y18 Black Locust 40 12,5 30 50 {§ 42175
Y19 Black Locust 40 9 30 50 S 25687
Y20 Black Locust 40 9 30 50 |$ 256.67
Y21 Black Locust 40 8] 30 50 $ 21938
Y22 Black Locust 40 7.5 30 50 $ 20237
¥23 Black Loeust 40 17.5 30 50 $ 75081
Y24 Black Locust 40 6 30 50 $ 15795
Y25 Black Locust 40 [ 30 50 §  157.95
Y26 Black Locust 40 115 30 50 $  369.10
Y27 Pin Oak 80 13 50 80 |$ 231850
Y28 White Pine 80 15 70 80 |5 4,275.1B
Y29 White Pine 80 16 70 80 S 478256
Y30 White Pine 80 145 70 80 |$ 403358
Y31 White Pine 80 g 70 80 & 1,916.46
Y32 White Pine 80 [ 70 a0 $ 1,638.00
Y33 white Pine 80 7 50 RD 5 994,50
Y40 White Pine B0 19.5 10 50 5 60877
Y41 Sassafras 60 3 40 50 $ 19744
Y42 Pin Oak 80 4 30 50 § 22815
Y43 White Ash 20 1 10 50 [ 13.53
Y44 Shingle Oak 80 255 80 80 $ 12,846.60
Y45 Black Cherry 40 85 30 50 |$ 23747
Y48 Red Mapla 70 2 30 50 $ 15356
Y47 Sassafras 50 11 80 70 |35 192875
Yas Red Maple 70 B 50 50 $ 639.84
Y49 Red Maple 70 16 50 20 S 2,989.35
Y50 Honey Locust 70 12 50 50 |5 115172
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Y51 Black Cherry 40 B 50 50 S 42778
Y52 Red Maple 70 6.5 40 50 |§ 40054
Y53 Red Maple 70 12 40 56 |$ 92138
Y54 Red Maple 70 15.5 70 70 | $ 346443
Y55 Amerlcan Elin 55 6 50 70 $ 60811
Y56 Red Maple 70 34 50 70 $ 10,677.71
Y57 Red Maple 70 i3 30 70 |$ 110181
Y58 Red Maple 70 18 30 706 [$ 1,934.80
Y59 Red Maple 70 21 30 70 $ 2,563.73
YE0 Red Mapie 70 10 30 70 $ 73096
Y61 Red Maple 70 6.5 30 70 | S 420,57
Y62 Red Maple 70 125 50 70 (S 172214
Y63 Red Mapfle 70 11 40 70 [$§ 112510
Y64 Red Maple 70 1 30 70 $ B4383
Y65 Red Maple 70 13 40 70 |$ 1,469.08
Y65 Red Maple 70 185 70 a0 $ 542127
Y67 Red Mapla 70 17 60 B0 % 3,992.63
Y68 Whita Ash 20 3.5 30 60 $ 63.51
Y69 Walnut 60 9 60 80 [$ 123201
Y70 Silver Maple 75 28.5 40 5 {5 465212
Y71 Red Maple 70 12.5 30 70 |$ 1,033.28
Y72 Willow 55 2 50 70 |5 28153
Y73 Walnut 60 8 40 70 $ 61425
Y74 Mulberry 50 5 40 50 5 22302
Y75 Red Maple 70 27 40 70 § 548218
Y76 Walnut 60 5 an 70 $  281.02
Y77 White Ash 20 5 70 70 S 21857
Y78 Walnut 60 2 40 50 $ 17550
Y79 American Elm 55 3 40 50 ] 180.98
Y80 Wainut 60 7 40 50 |5 37294
Y81 Walnut 60 5.5 50 70 $ 50868
YB2 Walnut 60 [ 60 70 5 663,39
Y83 Black Cherty 40 8 40 70 $ 40050
Y84 Black Cherry 40 9 20 30 |5 10267
Y85 Shingle Oak 80 12 80 70 |[$ 2,948.40
Y86 Pin Qak 80 13.5 50 70 $ 2,681.20
YB7 Shingle Qak 80 9.5 40 70 |$ 1,033.00
Y83 Hackberry 70 7 50 70 |S 76141
Y29 Mulberry 50 7.5 40 70 [$§ 47220
¥39-A American Elm 55 19 60 70 |8 3,353.04
¥Y89-8 Boxelder 30 7 50 70 $§ 32632
YB9-C Honey Locust 70 10 30 0 |% 73096
Yao American Elm 55 4 50 60 5 37645
¥o1 Sassafras G0 2.5 7] 60 £ 33367
Y92 American Elm 55 7.5 50 70 $ 54928
Y93 Willow 55 4 40 70 § 29279
Y54 Walnut 60 7 40 70 $ 52211
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Y95 American Elm 55 5.5 50 70 $ 45629
LEL] Dead
Yo7 American Elm 55 5 50 70 5 42934
&1 Pin Oak 20 8 60 50 |$ 1,053.00
G2 Eastern Red Cedar 60 4 6O 60 $ 41067
G3 Rad Maple 70 8.5 70 60 |5 1,163.62
G4 White Pine 80 5.5 50 50 |$ 4Baas
G5 Red Maple 70 29 50 60 |3 6733.72|
G5-A Red Maple 70 18 50 B0 |§ 2242.0%
G5-B Red Maple 70 20.5 40 60 |3 280252
GH Shitigle Oak B0 115 40 60 $ 1,181.12
G7 Red Maple 70 25 20 20 4 43,25
G8 Red Maple 70 [3 3D 60 % 28102
&9 Eastem Red Cedar 60 5.5 30 30 |35 130.80
510 Eastem Red Cedar B0 9 &0 70 |S 107801
G11 Eastern Red Cedar &0 4 40 60 |$ 27378
G12 Red Maple 70 25 60 60 |5 38028
G12-A | Eastern Red Cedar 0 [ 50 50 5 54844
G12-B | Eastern Red Cedar &0 [ 50 50 |§ 39488
G12-C Eastern Red Cedar 60 10 5D 50 5 745388
G13 Red Maple 70 6.5 50 60 [& GODAL
G4 Red Maple 70 8 40 60 |[$§ 61425
G15 Red Maple 70 7 40 60 |5 52211
G16 Red Maple - Dead
G17 Red Maple 70 10 30 60 $ 62654
G18 Dogwood 75 1 30 50 5 15219
G19 Red Maple 70 16 40 60 [§ 1,793.61
G20 Rad Maple 70 11 60 60 (3 144656
621 Sassafras 60 15 60 56 |[& 25173
622 Ash - Dead
523 Red Maple 70 15 50 60 [§ 2,003.99
G24 Red Maple 70 B 30 60 $ 460,69
G25 Red Maple 70 16 50 60 |5 2242.01
626 American Elm 55 4.5 40 40 |$ 18098
G627 Red Maple 70 22 60 70 |% 5,589.68
G2B fted Mapie 70 27.5 70 70 |5 9,935.56
G29 Red Maple 70 15 70 70 | S 3,273.18
G30 | Nannyberry Viburntim 80 2 70 70 5 57330
G31 Mulberry 50 10 30 70 $ 52211
32 American Elm 55 45 50 70 |$ 39590
G33 Walnut 60 3 50 70 $ 34552
G34 Walnut 80 3 30 70 $ 20731
G35 Walnut B0 7 50 70 S 552.64

$206,415.18
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Assumptions and Limiting Conditions

This report and eny values expressed herein represent the opinion of the
consultant atd the consultant’s fee is in no way contingent upon the reporting
of a specified value, a stipulated result, the occurrence of a subsequent event,
nor upon any finding to be reported.

The consultant has no personal interest in or bias with respect to the subject
matter of this repart or the parties involved. The consultant has inspected the
subject trees or tres remains and to the best of the consultant’s knowledge and
belief, all statements and information in this report are true and correct.

The consultant shall not be required to give testimony or to attend court by
any reason of this report unless subsequent contractual arrangements are
made, including payment of charges to cover time and expense involved.

Sketches in this report, being intended as visual aids, are not necessarily to
scale and should not be construed as engineering or architectural reports or
surveys.

Possession of this report or a copy thereof does not imply right of publication
or use for any purpose by any other than to the person to whom it is addressed,
without prior written consent of the consultant.

Uniess expressed otherwise 1) information contained in this report covers
only those items that were examined and reflects the condition of those items
&t the time of inspection; 2) the inspection is limited to visual examination of
accessible items without dissection, excavation, probing, or coring. There is
no warrenty or guarantee, expressed or implied, that problems or deficiencies
of the plants or property in question may not arise in the fiture,




This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

11/22/2017 5:25:45 PM

Case No(s). 17-2344-EL-CSS

Summary: Motion To Amend Complaint And Expedited Request To Extend Stay electronically
filed by Mrs. Kimberly W. Bojko on behalf of Complainants



