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Il INTRODUCTION

By its Opinion and Order issued in this proceeding on October 11, 2017 (“Order”), the
Public Utilities Commission of Ohio (“Commission”) approved the Ohio Development Services
Agency’s (“ODSA”) Notice of Intent (“NOI”) application filed May 31, 2017. The NOI Order
approved the methodology for determining the Universal Service Fund (“USF”) revenue
requirement and rate design to establish USF rider rates for 2018. The Commission approved the
same two-step declining block rate design that it has approved since 2001.

Ohio Partners for Affordable Energy (“OPAE”) asserts in this proceeding that the two-
step declining block rate structure is unlawful and that a single, uniform rate should be ordered
for all customer classes." The NOI Order rejected OPAE’s position, from which OPAE raises

three assignments of error, each of which is without merit.

! Notably, OPAE was a signatory party to the unanimous stipulation approved in the initial 2001 USF proceeding
that supported the two-step declining block rate design. In re Ohio Dept. of Development, Case No. 01-2411-EL -
UNC at 2 (noting OPAE’s appearance as a party) and 6 (noting the parties’ unanimous stipulation).
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1. ARGUMENT

A The Commission consistently has found that the two-step declining block
rate design does not violate R.C. 4928.52(C).

In its application for rehearing, OPAE confusingly claims that the Commission
misconstrued OPAE’s argument on brief.? OPAE is wrong. In its reply brief, OPAE argued that
the stipulations approved in prior proceedings were unlawful® In the NOI Order, the
Commission correctly refused to consider OPAE’s argument because the orders in the prior
proceedings were final and non-appealable.*

Now, on rehearing, OPAE asserts that its position is that the Commission has only
considered R.C. 4928.52(C) in the context of stipulated agreements, and has not addressed the
lawfulness of the two-step declining block rate structure. OPAE is mistaken. As a part of the
Commission’s three prong test for approving stipulations it must consider whether the provisions
violate an important regulatory principle or practice. In each of the prior USF proceedings since
2001, the Commission approved the stipulations under this standard. In finding that that two-
step declining block rate structure did not violate a regulatory practice or principle, the
Commission necessarily found that the rate design was lawful.

Indeed, OPAE is well aware that stipulations are subject to attack on the basis that one or
more of its provisions are unlawful. It challenged the stipulation offered in the 2015 USF
proceeding, through detailed testimony, under the same rationale it presents in this proceeding.

However, the Commission found that the record did not support a claim that the stipulation

2 OPAE Application for Rehearing at 1-3.
® OPAE Reply Br. at 2-3.
“ NOI Order at 26.
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violated an important regulatory principle or practice.” OPAE’s argument that the Commission
has not reached the merits of whether the two-step declining block rate structure is unlawful
must be denied.

B. The record contains no evidence that the two-step declining block rate design
is unlawful.

Unlike the 2015 USF proceeding in which OPAE presented detailed testimony in an
attempt to support its position for a single, uniform USF rider rate, OPAE presented no evidence
to support its position in this proceeding. Lacking testimony, OPAE attempts to support its
position on rehearing based upon a series of hypothetical facts.® Because these hypothetical facts
are not a part of the record in this proceeding, they cannot serve as the basis of the Commission’s
decision.

The record in this proceeding shows that the two-step declining block rate design
provides “a reasonable contribution by all customer classes to the USF revenue requirement.”’
No evidence has been offered to the contrary. Thus, the Commission must reject OPAE’s

argument.

C. The Commission did not err by not ordering ODSA to file an application that
contained a different rate design.

OPAE next contends that the Commission erred by not ordering ODSA to file an
application that contains a new rate design.® As stated above, the record in this proceeding does
not demonstrate that the two-step declining block rate structure is unlawful. Therefore. the

Commission was correct in not ordering the filing of a new application.

> In re Ohio Development Services Agency, PUCO No. 15-1046-EL-USF, Opinion and Order (October 28, 2015) at
23.

® OPAE Application for Rehearing at 4-5.
" ODSA Ex. 2 (Meadows Direct Testimony) at 4.
& Application for Rehearing at 5-6.
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I11.  CONCLUSION & RECOMMENDATION

For the foregoing reasons, ODSA respectfully requests that the Commission deny

OPAE’s application for rehearing.

Respectfully submitted,

(lone

Dane Stinson (Reg. No. 0019101)
BRICKER & ECKLER LLP

100 South Third Street

Columbus, OH 43215-4291
Telephone: (614) 227-4854
Facsimile: (614) 227-2390
E-Mail dstinson@bricker.com

Attorneys for Ohio Development
Services Agency
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