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The Public Utilities Commission of Ohio ("PUCQO") protected consumers in this
case by amending the proposed settlement' to limit the amount that Duke Energy Ohio
can charge them for energy efficiency program costs and utility profits (shared savings).
While in theory, all customers can benefit from energy efficiency programs (and those
who participate in the programs benefit most), the PUCO was right to also consider the
amount that all customers are charged on their monthly electric bills to pay for these
programs.

On rehearing, the PUCO should make additional modifications to the Settlement.
First, the PUCO should reduce the amount of profit that Duke can charge customers.
Second, the PUCO should not allow Duke to exceed the PUCO-ordered spending cap for
2017. Third, the PUCO should not approve the proposed smart thermostat and space
heating programs until, at a minimum, they are shown to be cost-effective. Fourth, if the
smart thermostat program is permitted to go forward, the PUCO should not allow Duke

to use customer money to pay rebates retroactively to competitive retail electric service

! Joint Ex. 2 (the "Settlement").



providers ("Marketers") and retailers for thermostats that they sold to customers before
the program began.

These incremental modifications will improve the Settlement for the consumers
who pay for Duke's energy efficiency programs.

The Order is unreasonable, unjust, and unwarranted in the following respects:

Assignment of Error 1: The Order is unreasonable because it allows Duke to charge
customers an excessive amount for utility profits on energy efficiency programs.

Assignment of Error 2: The Order is unreasonable because it allows Duke to exceed the
cost cap for 2017, and Duke has already demonstrated an inability or unwillingness to
limit spending.

Assignment of Error 3: The Order is unreasonable because it allows Duke to charge
customers for new programs that the PUCO has not properly vetted.

Assignment of Error 4: The Order is unreasonable because it will require customers to
pay thermostat rebates to Marketers and retailers for thermostats sold before the new
thermostat program even begins.
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MEMORANDUM IN SUPPORT

The Office of the Ohio Consumers' Counsel ("OCC") supports the PUCO's
decision to modify the Settlement in this case to place a 4.0% annual cap on the amount
that Duke can charge its customers for energy efficiency program costs and utility profits.
This limitation protects customers from paying too much for energy efficiency while still
allowing Duke to offer a variety of energy efficiency programs for customers to
participate in.

The PUCO, however, can provide additional benefits to consumers by further

modifying the Settlement as OCC proposes in this application for rehearing.

STANDARD OF REVIEW

After an order is entered, intervenors in a PUCO proceeding have a statutory right
to apply for rehearing "in respect to any matters determined in the proceeding."* An
application for rehearing must "set forth specifically the ground or grounds on which the
applicant considers the order to be unreasonable or unlawful."?

In considering an application for rehearing, R.C. 4903.10 provides that the PUCO

may grant and hold rehearing if there is "sufficient reason" to do so. After such rehearing,

2R.C. 4903.10.
3 R.C. 4903.10(B). See also Ohio Admin. Code 4901-1-35(A).
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the PUCO may "abrogate or modify" the order in question if the PUCO "is of the opinion
that the original order or any part thereof is in any respect unjust or unwarranted."*

The Order is unreasonable, unjust, and unwarranted under R.C. 4903.10. The
PUCO should grant OCC's application for rehearing. It should abrogate or modify the
Order, consistent with OCC's recommendations in this application for rehearing.

Assignment of Error 1: The Order is unreasonable because it allows Duke to charge
customers an excessive amount for utility profits on energy efficiency programs.

The Order authorizes Duke to charge customers up to $12.5 million ($8.0 million
plus tax gross-up) in utility profits (shared savings).” With a total cost cap of $38.6
million,” Duke can spend up to $26.1 million on programs while still maximizing its
profits.” This means that utility profits could represent a 48% markup® on program costs.

In fact, the markup could be even higher. From 2012-2015, Duke consistently
overestimated the amount it would spend on programs while underestimating the amount
of energy that its programs would save.’ Since the inception of Duke's current energy
efficiency cost recovery mechanism, Duke has spent 85.5% of its budget and achieved
130% of its projected energy savings.'® This suggests that Duke may not even need to
spend the full $26.1 million to be able to charge customers the maximum $12.5 million in

profits.

*R.C. 4903.10(B).

> Order  51.

% Order | 46 (4.0% cost cap, which is equivalent to about $38.6 million per year).
7 $38.6 million - $12.5 million = $26.1 million.

¥ $12.5 million / $26.1 million = 48%.

? PUCO Staff Ex. 4. See also OCC Initial Brief at 7-8.

"9 PUCO Staff Ex. 4. See also OCC Tnitial Brief at 7-8.



Allowing a utility to increase the cost of its energy efficiency programs by 48% or
more is unreasonable and does not benefit customers or the public interest. The focus of
utility-run energy efficiency programs should be on energy savings and cost savings for
consumers. The PUCO has consistently found that it is appropriate to limit the amount
that utilities can charge their customers for utility profits.11

OCC expert witness Shutrump recommended an annual shared savings cap of
$7.8 million (about $5.0 million plus tax gross-up).'> With a $7.8 million cap, Duke
could spend up to $30.8 million per year on program costs."? Customers would pay a
still-generous 25% surcharge on energy efficiency program costs under Ms. Shutrump's
proposal.14 This level of utility profits is more than fair to Duke while offering additional
protection to consumers. The PUCO should modify the Settlement to include a pre-tax
shared savings cap of $7.8 million.

Assignment of Error 2: The Order is unreasonable because it allows Duke to exceed

the cost cap for 2017, and Duke has already demonstrated an inability or
unwillingness to limit spending.

The PUCO did the right thing to protect consumers from paying too much for
energy efficiency by imposing a $38.6 million cost cap for 2017, 2018, and 2019. Under
the Order, Duke is allowed to exceed the cap in 2017 only.15 The PUCO, however, placed

limitations on Duke's ability to exceed the cap for 2017.

' OCC Ex. 13 (Shutrump Direct) at 12:3-5.

2 0CC Ex. 13 (Shutrump Direct) at 12.

13 $38.6 million - $7.8 million = $30.8 million.
4 $7.8 million / $30.8 million = 25%.

15 Order § 47.



First, Duke can exceed the 2017 cap to recover program costs only; Duke cannot
recover any profits (shared savings) above the calp.16 Second, Duke must seek a waiver
from the PUCO to exceed its 2017 program budget.'” And third, Duke is required to scale
back its programs (but not suspend them) to "avoid materially exceeding" its 2017
portfolio budget.18

The PUCO should amend the Order to eliminate the provision allowing Duke to
exceed the cost cap in 2017. Just two weeks after the PUCO entered the Order, Duke
violated it by asking to charge customers $56 million or more in program costs for
2017." This "materially exceeds" Duke's 2017 portfolio budget. There is no evidence that
Duke has made any attempt to scale back its programs, as the PUCO ordered. Duke's
proposal to charge customers $56 million or more for 2017 programs defies the clear
intent of the PUCO's Order for Duke to control spending.

Duke's conduct demonstrates that the PUCO's Order permitting Duke to exceed
the cost cap in 2017 is unreasonable. To protect customers from unjust and unreasonable
energy efficiency charges, paragraph 47 of the Order should be modified to provide that
the 4.0% cost cap applies for 2017, 2018, and 2019, without exception. Duke’s
shareholders, rather than its customers, should be responsible for spending in excess of

the 4.0% cap.

1.
1.
¥ 1d.
19 See Motion of Duke Energy Ohio, Inc. for a Waiver (Oct. 12, 2017).
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Assignment of Error 3: The Order is unreasonable because it allows Duke to charge
customers for new programs that the PUCO has not properly vetted.

The Order states that "Duke is not prohibited from including the Stipulation's
smart thermostat and space heating efficiency programs in its 2017-2019 Portfolio Plan
because these provisions were not included in Duke's original application or market

potential study. n20

But this is not the issue. No party asserted that Duke is per se
prohibited from including new programs in a stipulation. A new program could
conceivably be added to a portfolio through a stipulation, if that program is described in
sufficient detail and, among other things, is projected to be cost-effective for consumers.

The issue here is that the Settlement includes a barebones proposal for two new
programs with virtually no information about how these programs will be run, what types
of incentives will be offered, how much the programs will cost, how much energy the
programs might save, whether the programs will be cost-effective, requirements for
participating in the programs, costs that participants might incur with respect to these
programs, or how the programs will be evaluated.”!

And while it may be true that the PUCO can evaluate the proposal to include the
new smart thermostat and space heating programs in the context of weighing the
Settlement as a package,”” the PUCO also has the authority to modify particular

provisions in the Settlement that do not benefit customers.” Indeed, the PUCO did just

that in this case by modifying the Settlement to include a 4.0% cost cap, rather than

2% Order § 50.
2! See OCC Initial Brief at 16-18.
2 See Order { 50.

> See, e.g., In re Application of Columbia Gas of Ohio, Inc. for Approval of Demand-Side Management Programs
for its Residential & Commercial Customers, Case No. 16-1309-GA-UNC, Opinion & Order (Dec. 21, 2016)
(modifying settlement and approving it as modified).



approving the Settlement's proposal for unlimited charges to customers.”* At a bare
minimum, the PUCO should modify the Settlement to provide that Duke cannot charge
customers for the smart thermostat and space heating programs unless they are cost-
effective under the total resource cost test.”

Assignment of Error 4: The Order is unreasonable because it will require

customers to pay thermostat rebates to Marketers and retailers for thermostats sold
before the new thermostat program even begins.

To the extent the PUCO allows Duke to charge customers for the smart
thermostat program, those charges should be prospective only. Under the Settlement,
however, Marketers and retail companies can receive customer money from Duke for
thermostats sold before the smart thermostat program begins.26 This is inconsistent with
the fundamental goal of energy efficiency programs, which is to incentivize customers to
be more energy efficient than they otherwise would.

Energy efficiency programs encourage customers to reduce their usage (and
accordingly their bills) by offering them rebates on energy efficient equipment for their
homes. But under the Settlement, Marketers and retailers would be allowed to provide to

Duke a list of customers who purchased a smart thermostat without a utility-sponsored

rebate, and the Marketer or retailer would then receive a rebate from Duke, paid with
customer dollars. This type of retroactive reimbursement to non-customers does not in
any way incentivize customers to be more energy efficient. It simply provides free money

to Marketers and retailers who happen to have previously sold thermostats to customers

** Order [ 46-47.

* Ohio Adm. Code 4901:1-39-04(B) ("each program proposed within a program portfolio plan must also be cost-
effective"); Ohio Adm. Code 4901:1-39-01(F) ("'Cost effective' means the measure, program, or portfolio being
evaluated that satisfies the total resource cost test.").

% Joint Ex. 2 at 8.



without a utility-sponsored rebate. The PUCO should modify the Settlement to provide
that rebates will only be paid for smart thermostats that are sold to customers after the
smart thermostat program actually begins. Otherwise, Marketers and retailers will receive

a windfall at customer expense.

II. CONCLUSION

The Order provides some benefits to customers by limiting the total amount that
they can pay to Duke for energy efficiency program costs and shared savings. The PUCO
should make additional changes to the Settlement, as proposed by OCC, to maximize the
benefits that customers receive from the programs that they pay for.
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