BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

ORWELL NATURAL GAS COMPANY,
Case No. 16-2419-GA-CSS
Complainant,

ORWELL-TRUMBELL PIPELINE

)

)

)

)

v. )
g

COMPANY, LLC, )
)

)

Respondent.

MOTION TO COMPEL ENFORCEMENT OF COMMISSION-APPROVED
REASONABLE ARRANGEMENT

l. INTRODUCTION

Orwell Natural Gas Company (“Orwell”) moves the Commission to compel Orwell-
Trumbull Pipeline Company, LLC (“OTPC”) to enforce the rates, terms, and conditions set forth
in the Natural Gas Transportation Service Agreement (“Agreement”), which the Commission
approved (and later amended) as a reasonable arrangement pursuant to R.C. 4905.31, by ordering
OTPC to refrain from imposing a “reservation charge” (aka “capacity charge”) or any other
unlawful charges on Orwell.! As set forth in greater detail below, OTPC is unlawfully seeking to
charge Orwell a reservation charge for firm delivery of natural gas even though the Agreement
approved (and later modified) by the Commission does not authorize the imposition of any such
charge. Further, OTPC has not and cannot identify any Commission order, applicable OTPC
tariff, or other authority to justify the imposition of a reservation charge under the Agreement.

Instead, citing only conjecture and unsupported assumptions about what the Commission might

! See Exhibit 1, Agreement.
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have intended when it modified the Agreement, OTPC has simply constructed the reservation
charge out of thin air.

The Commission is uniquely empowered to enforce the rate, terms, and conditions of
Commission-approved reasonable arrangements like the Agreement, as modified by the
Commission, at issue in this case. As such, the Commission should compel OTPC to comply
with the Agreement by ordering OTPC to refrain from imposing a reservation charge or any
other unlawful charges on Orwell.

1. BACKGROUND

On or around July 8, 2008, Orwell and OTPC entered into the Agreement, which
provided, among other things, that OTPC would transport natural gas to Orwell for a period of
15 years, until the year 2023. The Agreement set forth a transportation rate, as well as other
terms and conditions. The Agreement further explained that the transportation rate could be
adjusted every five years during the 15-year term by agreement of the parties to reflect the then-
current market conditions. On November 20, 2008, OTPC filed an application for approval of
the Agreement as a reasonable arrangement under R.C. 4905.31. On December 19, 2008, the
Commission issued an Entry approving the Agreement per R.C. 4905.31 in Case No. 08-1244-
PL-AEC.

OTPC unilaterally increased the rate charged to Orwell effective September 2014. After
attempts by Orwell to negotiate a rate adjustment failed, on March 31, 2015, Orwell filed
complaints in Case Nos. 15-475-GA-CSS and 15-637-GA-CSS against OTPC. In Case No. 15-
475-GA-CSS, Orwell alleged that OTPC threatened to shut down the pipeline system that
provides gas to Orwell due to the parties’ dispute over payment of past service. In Case No. 15-
637-GA-CSS, Orwell alleged that the rate set forth in the Agreement was unjustly discriminatory

and detrimental to ratepayers within its system and that Orwell should be under a standard tariff
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rate for transportation services. On June 15, 2016, the Commission issued an Opinion and Order
addressing the contract dispute in Case No. 15-637-GA-CSS (“June 15, 2016 Order”). As
explained in greater detail below, the June 15, 2016 Order modified the Agreement in four
material ways, none of which authorized the imposition of a reservation or capacity charge.

Following the June 15, 2016 Order, OTPC started to charge Orwell at a rate that did not
comply with the terms of the modified Agreement and the June 15, 2016 Order. Instead, OTPC
invoiced Orwell for new capacity reservation charges (sometimes referred to as demand,
capacity or reservation charges) even though the Agreement does not include a capacity
reservation component nor does it authorize said charges. As a result, Orwell refused to tender
payment for any reservation charges; however, Orwell paid for all other services and charges that
were consistent with the terms of the Agreement and the June 15, 2016 Order.

On October 20, 2016, OTPC filed a complaint against Orwell in the Lake County
Common Pleas Court seeking payment for disputed charges (“Civil Action”). Orwell has sought
the dismissal of the Civil Action on jurisdictional grounds given that the Commission retains
exclusive jurisdiction over the supervision, regulation, and enforcement of reasonable
arrangements like the Agreement in this case. As an alternative, Orwell has also moved the
Common Pleas Court for a stay of the Civil Action until a final order is issued by the
Commission in this proceeding. The Court has not yet issued a ruling on the pending motions,
and the Civil Action remains pending in the Lake County Court of Common Pleas.

On December 20, 2016, Orwell filed this proceeding, asking the Commission to clarify
its decision in the June 15, 2016 Order in light of OTPC’s obviously mistaken interpretation of
that Order. The Commission has not yet ruled in this proceeding, necessitating the filing of this

motion.
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I11.  LEGAL STANDARD

It is axiomatic that the Commission retains the authority to regulate and enforce
compliance with its orders and directives, including orders approving or modifying reasonable
arrangements under R.C. 4905.31. As a general matter, Section 4905.54, titled “Compliance
with Orders,” requires all public utilities in Ohio “to comply with every order, direction, and
requirement of the public utilities commission made under the authority of this chapter and
Chapters 4901., 4903., 4907., and 4909. of the Revised Code, so long as they remain in force.”

More specifically, the Commission is empowered to enforce the terms and conditions of
Commission-approved reasonable arrangements like the Agreement at issue in this case. Section
4905.31(E) provides that every reasonable arrangement “shall be under the supervision and
regulation of the commission, and is subject to change, alteration, or modification by the
commission.” Importantly, the Commission retains its authority to regulate, modify, and enforce
the terms and conditions of a Commission-approved reasonable arrangement even after it is
approved by the Commission.?

The Ohio Administrative Code provides specific enforcement mechanisms available to
the Commission in the event a natural gas company like OTPC fails to comply with or violates a
Commission order. For instance, O.A.C. 4901:1-34-06(D) provides that “[i]f the commission
finds a natural gas company, retail natural gas supplier, or government aggregator has violated or
is violating . . . any order of the commission, the commission may, after an opportunity for

hearing, impose the necessary remedies as set forth in rule 4901:1-34-08 of the Administrative

2 See In the Matter of the Complaint of Walter Albrecht and Donald and Glenna Hobbs v. Columbia Gas of Ohio,
Inc. and Columbia Gas Transmission Corp., Case No. 85-826-GA-CSS, 1986 Ohio PUC LEXIS 1366 (February 19,
1986), 1 7 (“We note that it is a common practice for utilities to enter into contracts to provide service to certain
customers subject to approval by the Commission pursuant to Section 4905.31, Ohio Revised Code. However, we
do not believe the Commission loses jurisdiction over such utilities’ service, once the Commission has approved
those contracts.”).

{04490365.D0CX;1 } 4



Code.” Under O.A.C. 4901:1-34-08, the Commission is authorized, among other things, to order
forfeiture, rescind customer contracts, award restitution, and subject a natural gas company like
OTPC “to any other corrective action necessary to protect the public safety, reliability, and
customer service.”

In sum, the Commission has the authority to regulate and enforce its orders, including
enforcing the terms and conditions of Commission-approved reasonable arrangements like the
Agreement at issue in this case. Accordingly, the Commission can award the relief requested
herein, namely to compel OTPC to comply with the Agreement and to refrain from imposing a
reservation charge or any other unlawful charge on Orwell that is inconsistent with Commission-
approved terms and conditions in the modified Agreement.

IV.  ANALYSIS

It is undisputed that the Agreement, as written before the Commission modified it in the
June 15, 2016 Order, never authorized OTPC to assess any capacity or reservation charges on
Orwell. It was only after the June 15, 2016 Order that OTPC invented and sought to impose a
capacity or reservation charge. Accordingly, the instant dispute concerns whether the
Commission’s modifications of the Agreement, as pronounced in the June 15, 2016 Order,
enabled OTPC to charge Orwell for reservation or capacity. The answer is simple: the June 15,
2016 Order did not authorize OTPC to impose reservation or capacity charges on Orwell.

The July 15, 2016 Order made four amendments to the Agreement. First, the
Commission found that it retained exclusive jurisdiction over the Agreement as it was a
reasonable arrangement under R.C. 4905.31; accordingly, the Commission amended the

Agreement by suspending the arbitration provision until further order of the Commission.®

8 June 15, 2016 Order, 1 17.
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Second, the Commission amended Section 1.1 of the Agreement so that natural gas service
would be provided on a firm, rather than an interruptible, basis.* Third, the Commission
eliminated the sole-source provision in Section 1.2 of the Agreement that required Orwell to use
only OTPC to transport gas to its customers.® The Commission found that eliminating this
provision was necessary and in the public interest to allow Orwell access to alternative suppliers
and to ensure OTPC provided transportation services at a more competitive level.® Fourth, the
June 15, 2016 Order modified the Agreement to include a rate for shrinkage to provide
transparency with respect to the amounts OTPC charges for shrinkage.’

Importantly, none of the modifications to the Agreement authorized a reservation or
capacity charge. To the contrary, the Agreement, even as modified, requires that Orwell pay
only a Commodity Charge plus Shrinkage for each Mcf delivered.® And OTPC may only bill for
the total volume of gas delivered.® The Agreement approved by the Commission, as modified by
the June 15, 2016 Order, does not include any additional charge for any amount of gas
nominated or reserved. As such, OTPC is not abiding by the Commission’s June 15, 2016
Order.

OTPC has never clearly explained why it believes that the modified Agreement
authorizes the reservation charge in this case. However, in the Civil Action OTPC claims that

firm transport and interruptible transport differ in significant ways. OTPC then claims that due

41d. at 1 46. OTPC has also incorrectly interpreted the Agreement (as modified by the July 15, 2016 Order) to say
that OTPC is only required to provide firm service up to 2,000 Mcf per day. Again, OTPC is wrong. The
Agreement (as modified by the July 15, 2016 Order) does not impose any maximum threshold — 2,000 Mcf or
otherwise — on the delivery of firm service. Instead, the Agreement requires OTPC to provide firm service for all
volumes transported.

°1d. at 7 57.

61d.

"1d. at §77.

8See Ex. 1,82.1.

°l1d.at§5.1
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to that difference “industry standard” states that firm service requires a capacity charge to reserve
the space upon the pipeline. OTPC is incorrect. The relationship between Orwell and OTPC is
governed entirely by the modified Agreement, not OTPC’s unsupported claims about the
“industry standard.” The Agreement specifically states that it constitutes the entire agreement
between the parties.!® The Agreement does not reference a capacity charge, nor does it reference
any general “industry standard” which would apply to create a reservation charge. As such,
OTPC’s position lacks support in the only relevant document—the Agreement.

OTPC’s position is also refuted by the June 15, 2016 Order. In that proceeding the
Commission heard extensive evidence about the four changes it made to the Agreement, as well
as additional changes requested by Orwell. Among other things, the Commission heard
testimony from Staff and Orwell that interruptible service was not appropriate for service to
residential customers,!! and that the rate being charged for interruptible service was well in
excess of the market price. Specifically, Orwell testified that the proposed OTPC price of
$1.01/Mcf was inappropriate because similar utilities charged approximately $0.50/Mcf for
similar service, and Orwell was charged more than similar customers on OTPC’s system.!2 The
Commission ordered OTPC to file a rate case, but did not adjust the $1.01/Mcf rate being
charged by OTPC.2® Based on these facts, the Commission’s analysis becomes clear. The
Commission recognized that the rates being charged for interruptible service were
inappropriately high, and so the Commission ordered that firm service be supplied. In light of

the increased quality of service to be provided, the Commission chose not to change the price

10 Agreement § 7.4

11 June 15, 2016 Order, 11 44-46.
12 June 15, 2016 Order, Y 66.

13 June 15, 2016 Order, | 77.
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which would be provided for fixed service going forward, in essence recognizing that a higher
price was justified since OTPC would be providing firm service instead of interruptible service.

During the relevant period, OTPC has provided service to Orwell pursuant to the
Agreement rather than under tariff rates. Therefore, the OTPC tariff is irrelevant to this dispute.
Even if the tariff did apply, it does not authorize a demand or reservation charge. In fact, the
OTPC tariff does not contain any rate for firm service.!* Instead, the OTPC tariff says that “rates
and charges for transportation services will be established pursuant to contracts submitted to the
Commission for approval under Section 4905.21, Revised Code.”*® As discussed above, the
Agreement contains no rate establishing a “reservation charge.” Accordingly, the tariff does not
provide any support for OTPC’s position.

As shown by the foregoing, the reservation charge is not authorized by the Agreement or
by tariff. The Commission’s modifications to the Agreement in the June 15, 2016 Order do not
adopt new language imposing a reservation charge. Despite not having any possible justification
for asserting a reservation charge, OTPC has been persistent in violating the Commission’s
orders and improperly billing Orwell. This has led Orwell to incur significant attorneys’ fees and
damages refuting these improper claims, to the detriment of the company and its ratepayers.

The Commission is empowered to enforce the terms and conditions of Commission-
approved reasonable arrangements like the Agreement.!®* OTPC is currently violating the
Commission orders by billing Orwell for reservation charges which do not appear in the
Agreement, the June 15, 2016 Order, or in OTPC’s tariffs. Nevertheless, OTPC has continued

litigation against Orwell in Lake County. Accordingly, the Commission should compel OTPC to

14 OTPC Tariff, Case No. 09-259-PL-ATA, Sheet 7.
15d.
16 R.C. § 4905.31(E); R.C. § 4905.54.
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comply with the Agreement by ordering OTPC to refrain from imposing a reservation charge or
any other unlawful charges on Orwell.

V. CONCLUSION

For the foregoing reasons, the Commission should compel OTPC to enforce the
Agreement, as modified by this Commission, by ordering OTPC to refrain from imposing a
reservation/capacity charge or any other unlawful charges on Orwell that are unsupported by and
inconsistent with the terms of the Agreement.

Respectfully submitted,

/sl N. Trevor Alexander
JAMES F. LANG (0059668)
N. TREVOR ALEXANDER (0080713)
MARK T. KEANEY (0095318)
41 S. High St.
1200 Huntington Center
Columbus, Ohio 43215
Telephone: (614) 621-1500
Fax: (614) 621-0010
jlang@calfee.com
talexander@calfee.com
mkeaney@calfee.com

Attorneys for Complainant, Orwell Natural
Gas Company
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CERTIFICATE OF SERVICE

I certify that the foregoing was filed electronically through the Docketing Information
System of the Public Utilities Commission of Ohio on this 13th day of September, 2017. The
PUCO'’s e-filing system will electronically serve notice of the filing of this document on counsel
for all parties.

[s/ N. Trevor Alexander

One of Attorneys for Orwell Natural Gas
Company
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EXHIBIT 1

HATURAL GAS TRANSPORTATION SERVICE AGREEMENT

BY THIS AGREENENT, axapuied #is st day of Jaly, 2008 Orwelk-Trumbull Pipefing Co., LLC

(FOTPC", Orwall Netural Gas Company {("ONG" and Brainard Ges Comp. (BEL') (heminafler
ONG and BEC shell coliesiively ba referred to 2s "Shipper™), OTPC and Shipper are

herpinafter sometiores raferred fo collaclively as the Parliss and individually e a Party) for
valuzhle considerafion, the rsceipt and sufficiency of which is hereby acknowiedged, do
hereby recita and agres as follows: .

RECITALS

 WHEREAS, OTPG owns a natural ges transmission pipefind sysiein destibad on
Exbibit A o fhis Agresment (Pipeline): and

WHERAS, OTPC & an Ohio inimsicle pinefine operafing natuisl gas pipefines and
refated facliies localed within the Sksie of Ohlo under authority of $he Public Uiy

Commisslon of Ohia; and

WHEREAS, Shipper desiras o utiize OTPC's Pipeline for e transportation of natural
gas within the Staie of Ohie; and

WHEREAS, OTPC has agrsed {o provide such fransporisiion to Shipper subjest to the
terniz and ctydilions hereof, .

WITNESSETH: In considerafion of the mutusl covenants herein confained, the Parties

hereto agres that OTPC will Brpspot for Shipper, on ap imermipiible basiz, and Shipper will
Furnish, or ¢cause o ba firnished, o OTPC natura! gas for such fansporistion during the term

hereo, at prices and oo the terms and conditions hersinatier pravided:
AGREEMENTS

DEFINITIGNS

Except where the context ofherwize indicates another or different meaning of Intent, the
following t=rmns ars intendad and used hereh and shalf be eonshrisd (0 fave ihe mesning as

follows:

A, "Biu” shajl mean the Brifish thermal umi a5 defined by international standarde,

B. "Business Day” shall mean any weekday, sxcluding fedsral banking holidays.



Mkeaney
EXHIBIT 1


lang
Rectangle
MS2 Attachment A


B

DR R

G. "Gentral Clock Thue® {0.7.) shall mean Cenbaf Standard Time adinsfed for Daviight
Savings Time.

D “"Company” means OTPC, is suncessors ang assigns,

E. "Custoier” means any indiddual, govsrmmentzl, or corporate ertity taking transporiafon
sarvics haratmdsr

F. "Daleatherm™ of "DEh™ maans fhs Company’s billing vnit measured by its thermal value. A
dekatherm is 1.000,000 Bius. Dekatherm shall be the standard unit for puiposes of

nomingtions, scheduling, Involcing, and balanging.

G. "Dedivery Point{s)" shall mean the speciic measurement location(s) fsted on Exkibit B at
which OTPE delivera Shipper-owned Gas io Shipper znd Shipper recaives such Ges fom
QTPE. Exhibit B is hereby ineorporaled info this Agresment.

H. "Delivery Volume™ shall mean the volume of Gas actually kakon at the Dafivery Polrdts) by
or on behalf of Shippar.

L “Firm® shall maan that each Dth Slﬁpper@daragtha&emipt?cirﬁwiﬁbedeﬁm&dm
Shipper's Delivery Poini{s) minus OTPC's Shrinkage without intermuption except under Force
Maleurs conditions of &n energy amemaicy declared by tha Cormmission,

4. "Gas” shall mean nahua] gas of fnferstats plipsline quafity.

K. “Gas Day" or "Day” shall mean a peeiod of 24 consesiutive hours, beglnning at :00 am,
Cenfral Clock Timz, as adjusiad for Daylight Savings Time, and the dale of the Day shalt
be that of s baginring.

1. "Heating Value" shall mean the gross heafing value .on a diy basis, which iz the numbey
of Briish thermat unils prodused by the complete eombustion =t constant prassire of the
amouni of dry gas [gas contalning no water vapor) that would occupy s volums of ona
Cubic Foot at 14.73 psia and 60° F with cambustion alr af the same iemperature and
pressure as the gas, the produsts of sombustion being coaled to the hiBal femperatura of
tha gas and air, and the: watsr formed by combustion condeneed fo the liquid state.

M. “Imbalance” shall mean the dally difference bebbesn the Diths $sndared ty or for
Cusiomer's account at the Receipt Point mihus OTPGe Bhinkage and the melered

volumes allocated 1o Shipper &t the Delivery Poini{s),

A i m ey e



[

L.

KL "Intarreptible® shall mean fhat each D Shipper fendsrs at fie Receipt Poaint Wil be
dafiversd to Shipper's Delivery Polnife) less OTPC’s Shiinksga i OTPC, using reasonable
judgment, determines fhat capacity exists afier all the Firm irensport neads are accounted

for to permit redelivery of tendered gas.

O, "Maximun Daily Guaniity” or "BEDCH” shall maean the meitnum daily fln naburst gas
quandity witch Shipper shali bs enfiiled to nominste during ady 24-hour period, Shipper's
MDQ shafl be negofiated between Shipper and OTPG and incomorated inle Shipper's

Sarvice Agresment with OTPC.

"Mun&;"shaifmeanacabndarmonﬂahaginnhg&tQDOamCem'aldﬁck&naonﬁiaﬁst" .

day of the celendar month and ending af 800 a.m. Ceniral clock time the first day of the
following calendar month. .

Q. "OTPC System™ shall mean the infrastats pipeline systern owned by OTPC.

R, "Nomipation® shall mean the confimed Quanlity of Gas which Shipper shall amange o
have deliversd to the Racaipt Polni{s) for redeifvery by OTPC to the Delivery Poinf(s), The
Nomination shall include sufficent gas to sccount for OTPC's Strinkags.

S. "Operatiomal Flow Ordar™ or "DFG” shall mean 2 declartion made by OTPC ihat
ponditions are such that OTPC can oply safsly kansport an amoun of Bas during
calandar day equal 1o the amount of Gas which Shipper will aciually recelve at the Receipi
Point on that calendsr day. OTPC shed only dedars an Operafional Flow Order § an
upsiream plpeline declsres an cperational flow onder or othewise restricls ths flow of Gas
which nermaly would be defiversd fo OTPC at the Racaipt Paint, -

T, “Overrun” shall mezn any volume of Gas aclually franeporied which, asmeaswédma
deily basis, exceeds the maximum daily quantily (MDO) estabiished by this Agrasment,

U, "PUCO”™ of “Commission® means the Public Ufifies Commission of Obio or any
sucoessar yovemnmenfal suthority.

V, "uantity of Gas™ shall mean The number of Units of gas expressed in Dih or MMBH
tnless otherwise specifisd.

W, "Recaipt Pointls)™ shall mean theee measuremant locaBans where Shipperowned gas
anters OTPC's system,

X, *Sarvics Agreement” Each Cuslomer shall sign an individuel Agreement with QFTPC prior
to commencement of sendce fhat idenfiiies the Receipt Point and Delivery Point{s).the
MDD, dasiares whether the fransporiation is-Firm or intstruptible and sstablishes the cost



aa

e ————— e =

for the iarsporation. The Servics Agreements shall ba filed with the Commission pursuant
to Section 490531, Revised Code for approval.

Y. "Shrinkage™ shall mean the quaniily of Gas required by OTPC to replace the esfimated

quanfity of Ges which ks required for comprassor fusl, and bstorunaceounted-for Gas

when franspoding the tendered quantiies~ This pancertags is sat forlll iIn Exhibit B,

Z, "Written Notica™ shafl mean & legbls communleation ranatved by the infended reciplent of
the communication by tnited States mail, avpress comler, or confimed facsimils, Wiilten
HNotles may also ba prowvided by Emall, but shall not be &ﬁecﬁ?emﬁamhﬁmasﬂa}ﬂm

Email is acknowledged by the infsnded reclolents (b) of @ oopy of such Emall ts recaivedby

AR e Er s ear mm—— tew s

the Intendad reciplent by LiS misdl, express saurder, o facsimile.

|. DELIVERY AND TRANSPORTATION

1.1 Shipper shaff srmenge with suppliers of Shipper's selection to have 8as in an
amount nof o exceed Shipper's MDR adjusted for OTPC's Shrinkage as specified on Exhibi
B, fendered in the Recsipt Point(s) as specificd on Bxhibit B, for defivary into the OTPC

Pipeline on Shipper's behalf. OTPC shall fen redeliver, on ar—ibsruptible: basls, such
quandities, lsss OTPC's Shrinkage, ® Shipper, or on behalf of Shipper, at the Dslivery Poini(s}
us specified on Exhibit B. Al fransportation by OTPL for Shipper shall be govemed by
OTPCs theh catrrent iransportation tanilf on file with the PUCO, except as .oxprassly rocdifisd

Agresment will anly be uiilized byBGciorbad:uppurposas onlyan:l manasnmdadbasa;.

13 For planning purposes, Shippar shall provide Wiitten Notice, at least fhiee (3)
business days prior to the stort of sach calendar Month, 1o OTPC of the ameunt of Gas
intents o fransport sach day of the upseming Month, Shipper shall submit Bz Nomination fo
OTPG by no later than 10:00 a.m. Central Slock Thne for Gas flow fhe following day. This
nominaflon shouid comrespand io scheduled deiveries Shipper mekes on fhe upsieem
nlersiale pipefine and downsiresm local distibulion company opersting the applicable
Refivary Poini{s}. Should the Shipper desire to modiy iis Nominaflon sither an the curent Day
or after the Mominafan deadiine for Gas flow the foliowing day, OTPC shall make evary
Bifernpt o =ccommodate Shippor's request provided OTFC can confirm Such guantities with
the upstraam plpaling at e Recsipt Point{s} and downstrsam ently at fite Delivery Points].

firm
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14  Shinper shall be permitted to have defiversd into and removed from OTPG'S
Pipsiine iis nominated Gas volume, adfusied for GTPC's Shiinkegs, up to e MOQ praviously

agreed in and found on Exhibit B.

1.6 i any of the interstale pipefines interconnecied with OTPC issuss an operafional
tiow order then GTPC may issue fis own maiohing OFO on iis Pipefing that will =pply o
Shippers, The OFG may resirict Shippers to nominale o the OTPE Pipeline ondy that voltime
of Gas which Shipper will have redelivered the same day adjusted for Shinkage. OTPC Wil
use ifs best sffarts o kit such OFO fo Just the fime nesessary i comply with applicabls
upstrear: intsssiate OFDs. OTPC will enly assess OFO ponalties en 2 pro-rata basls If OTPS

I8 aclually assessed penzlfies by an applicabls upstnsam pipsfine.

18 Imbalances caused by Shippar st the Dalivery Poh't[sl shall ba resolved by
QTPC and Shipper within iy (30} days. mbalances af the Recedpt Point are governed by
the terma and condifions of ihe upsiream pipafine{s) defvering ivip OTFC, Any imbalance
charges of padaltias or costs of any kind incuwed by OTPC as a resulf of Shipper's over of
undsr dafivery of nzdural s nie OTPG's systam, ither on & dally of monihily basis, will be
refmbursed by Shipper within ten (10} days of receipt thereof, if Shipper fails to make any
paymeti= under thiz Agreement when due, OTRC has the right to torminate this Agresment
upon two {2} days mofice, tnless such payment is made by the deis specified in the

fermination hotice,

17  Shipper warants that it has fifle to all Ges dslivered to OTPS, fres and clear of
alt clairs, fisns, and ofher encumbrances, and further covenants and agmes o ndemnify and

hold harmless from all daims, demands, obligations, sults, acfions, debts, accunts, damages,

" costs, kesses, lieng, judgments, orders, atfomeys fees, expensas and Habillies of any kind or

natyrs arising from or atirbutabla 1o tha adverss eiaims of any and alf other persons of parlies
refafing & steh Gas iendered by Shipper at the Receipt Point.

I, QUANTITY AND PRICE

21 Shipper shall pay GTPC 2 Commodity Reto plus Shrinkage, as stated on Exhibi
B, for each voluma of Gus delivered io the Delivery Poini{s).

#l. TERM

31  The Agraement shall be effzciive as of Tat day of July, 2008 and shall continue In
Tull force and effeqt, terminafing 15 years thereafler ang shall confinue from yesr o year

Thereafier, uniess tancefled by sifher paiy upon 30 days writien notics,
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i, MEASUREMENT AND QUALITY OF GAS »

41  Messurement of the Gas defivered and billed ¥y Shipper shall be based upen sn
alocation conducted by the operaior of the Delivery Polmifs). Disputes regarding allopated
throughput shail be handied in aceomance with the fari of the Delivery Point{s) opesrator.
Bilfings for afl recsiis and deliveries hersunder shall ba made on a thermal basis in Dth,
OTPG shall provide fo Shipper at Shipper's request, pedinent teiif infomnetion periaining o
micthod of alocsting delivesies at Delivery Polni(s).

4.2 Al Gas defivered onder this Agresment shall be commercially fres fiom solid and

_ Tiquid impurities and shalf suisty alf pipelins qualiy stendards neasonsbly esisblshed from

fime fo ime by OTPC and upsiream or downsiream pipefines,
Y. BRLING AND PAYMENT

51 On or abmt the tenih (10ih) day of each calerdsr smonih, OTPC will render 1o
Shipper a stelsment seiting forih tha tofal volurme of Gas delivered hewmunder for Shipper
during the immedistely preseding Morth, In fhe event OTPGC was not sbie Io iske aciial mefer
readings at any meter, or if OTPC has not recefvad the negessary meter stalements from the
owner or oparatoy of any appiicable meiar in #me for prepargfion of e monthly statoment,
OTPC may use 2n estimaied Gas delivery volums based upon confimsd nominations. Any
such esiimated delivery volume shall be corrected in the first statemant after tha achusf mstar

resgdings become available,

52 In the svent of a maler fallure a reconsiructed bl using the best informafion
gvaiable shali be used,

5.3 Shipper sgrees to pay OTPO the amount payable sreording &2 such stetement
o or before the twenly-fitth (256 day of the month or within ten {10} d=ys of recsipt of the

irrunice wivichaver is taler.

§4 Fallws fo tender payment within the above specified tims limit shal msull i a
manthly inferest charge of one and one half pement {1-1/2%5) per month on the snpaki
balance. In addifion, shoukd Shipper's payment be delfinquent by more tian thidy {30} days,
OTPL shall have the right, at its sole discreflon, o terminate this Agresment and o Jerminate
Gas transportaion Ih addliion tu By sesking offer legal redress, OTPC will frst conteet Shipper
about any payment lseues and fry o resolve those ssues In a reasonable marmer.

58  Any nofice, raguest, damand, statemers, or other correspondence shall bs
glvan by YWriden Netics 1o the Pariles hereto, as set farth below:



Shipper: Orw=l Natural Gas Company or Brainand Gas Company, as applicabls

8500 Sizion Sireet, Suite 100
Mentor, Ohio 44080
EMAIL: EmillS@sprynet com
PHONE: (440 974-3770
FAX: (448) 9740844
ATTN: Thomas J. Smith
aTPC: OTPC Bas Transmission Company, LLC
8500 Station Strest
Sufe 100
Mentor, OH 44060
EMAIL: . sigedorwellgas com
PHONE (440 5743770
FAX: {440) 205-3680
AT Stephen G.Rige e are e marra e n

W4 T e T S .y mebh

Vi. FORCE MAJEURE

61 Exceptwilh regards fo a party's okligatian to maks payment due under Secion 5
and imbalancs Charges undsr Ssoiion 2, paither party-shall be Fable to the ofher for fallirs fo
parfom a frm obligation; to the extent such fallure was caused by Force Majoure, The tem
“Force Majours® as amployed hersin means any cause not reasonably within ihe conlrol of the

party claiming suspension, as furthes defined in Ssclion 6.2.

8.2  Foree Majeure shall ingluds but net ba limited {o e fallowing (1) physicat events
such &3 agls of God, kandsides, ghtning, earthquakes, fifes, stoms of siorm wamings, such
as hurricanes, whish result in evacuzfion of e affected arza, fopds, washouts, explosions,
prealage or acpident b machinary or eguipment or nes of pipe; (i} weather releted evonis
affecting an enfire geographic tegion, such as low termpsrafures which .cause frearing or
faflure of walls or fines of pips; ()] {iv) acts of others such as sirikes, iockouls or ether
industrial dishurbancss, riots, sabolage, terrorism, Inswrecions or wars; and {v) governments!
actions such as nocessity for compliance with any court order, law stalkute, ondinance, or
regubstions promulgaled by a governmantal authorily having Judsdiction, The Parties shall
make reesonable efforts {o avoid the adverse impacls of a Foree Maleure and fo resglve the
mmwmwﬁmwmmithasmmmmiownspemm

8.3  Neither parfy shall b entitled fo the benefit of e pevision of Forca Majeure o
tha exert performancs b5 effected by any or all of the following cifcumstances: (i) the
curafiment of interuptible o secondary fin Sansportation unless primay, in-path, fm
hansporiztion fs also cunslled; {H) the parly daiming Force Kajeure falled fo remedy the
‘condifion and fo resume the performance of such covenants or obfigafions with reasonable
dispaich; or (i} economic hardship, The elsiming of Force NMajeure shall not refieve sither

pasty irom meeting all payment obligations,

Baim s b
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64 Notwithstanding sawihing o the contrary haiein, the parfies agree thatl ie
gofflamant of sirfes, fockouts or other indusirial dishrbances shal) ba anfirely within the sols

diseretion of the panly expatencing such distrbances,

8.5 The paly whese porformance is preventsd by Force Mefeure must provide
pefice Yo the other perly, inifisl notice oy be given orslly; however, wiitien noffication with
remsonably full parficlars of the evenf or ocowrence Js required as scon es yegsonably
possible. Upon providing wiitten nofification of Foree Mefeure To the uther party, the affectsd
perly will be refieved of fs pbiigation fo make or accept delivery of Gas as applicable fo the
exient and for the duration of Force Majeurs, and niefther parly shall ba deemed fo have fafsd
i such obfigation s fhe ofher dufing sich ovcuentes o evert. -

P v—

V. ADDITIONAL TERMS

7.1 Shipper shall join with OTPC In support of the appiicaion o the PUCO for
approvel of this Agreement pissuant th Saction 4805.31, Revised Code.

7.2 In the event of an epergy emergency declared by the Govemnor or any other
lawful offickl or body, i & understood that OTPC shall and wik follow the diciales of any
DBy BMargency fuia, or order. OTPG shall aot be lgble for any fass or damags siufferad by

shipper 25 & result thereof,

7.3 This Agresment shall be construed under the laws of the Stats of Ohlo,

74 This Agreement, together with &l schaduies and exhibits hereto, constiules the
antina agreement belween ihe Prriies periaining fo the subject matter hereof and supsrsedes
all prior agresments, urderstandings, negotiafions and discussiona, whather oral or written, of
the Parfies, No supplement, modificafion or walver of this Agreement shall be binding unless
exesuted in wiiling by the Pasiy to b2 bound thereby. No wakver of any of fa provisions of this
Agreement shall be deemed or shall constitile & walver of any other provision hereof
{regardiess of whether similar), nor shall any sush waiver constiule a confinuing waiver unless

gtherwise expressly provided.

TS5  This Agreemant shall be binding Upon and. inure o the benofit of the Pariies and
thelr respective pamiited successors and assigns. Mefthar $his Agresmeant nor any of the
rights, bensiits or obligations hersundsr shall be aesignad, by opsration of law or olhenvise, by
any Parly hersto without the prior wiiiien consent of the other Parly, which consent shali net be
urressonzbly withheld, Except as expressly provided herein, nofhing in this Agreament &
intended in confer upon eny person other #ian the Partiss end their respeciive permitied
subcessals and assighs, any rights, benefits or silisations hereunder,
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7.7 Recovery by either Parly of damages, ¥ any, for breach of any prowision hareof
siwall be Gnited 0 disct, aclugl demaoes. Both Pasfizs waive the rght, F any, to recover
cansaguentisl, indirect, ponifive and exemplary damages.

TUTTTTTTITTTT 28 poth parties shall have the right 1o demand credit assurances fiom the ofher
pasty, # the financial responshilily of any Party s a8 any fine unsatisfactory to the ofher Parly
far any reason, then the defauling Parly will provide the reguesting Pardy with satisfaciory
aoowity fr the defanliing Pary's performance hereunder upon sequesiing Pariys demand.
Defauliing Party’s faliure to ablde by the provisions of this Secfion shall ba considered a
breach heraed and the requesting Pary may terminzts this Agresment, provided the defauliing
Parly is afforded an opporiunity ia cure any defaull within twee (3} business days notice of any
breach, Both Parbies have the right, in addifion to all athar rights and remedies, to sst-off any
_ such unpaid balance due the cther Party, or by the parent or any subsidiary of the other Party,

under any seperate agreement of fransacfon,

72  No presumption shall operate In favor of or against eiiher parly regarding the
m@m&mmbﬁmﬁﬂﬁmﬁﬁ%@m&ﬂmamﬁdﬂwpﬂiﬁm@ﬂyﬁr
drafting this Agresnent.

I WITNESS WHEREOF, fhe Parfias hersto iave causad fis instrumant to be axecutsd as of
tha date set forth sbtve,

Brainard Gas Com.

Preskdent

Dater !‘Hg { 2095 ) Dale; J"-f-éx /f P

pifomasswsiiiifoabore mscinarieast aicisala of nastaneinNatgalCas Transp.Ag. Brainand Onwel! 63-08-08

-

4 v v r—— . —


lang
Cross-out
7.6 Ttie partes agree that any dispute ^In g hergsunder or seated to ihfe Agreement

sha? be resolved by btoding aib^ation under the auspices of 9ie American Af&fErslton

AssodaSoa Pfeheatir^ dscavery ^lalf be petrriSied In accofdance w3h liis j^ocsdmss of the

Ohio Rules of C^O Procsdurs. The aiti^rator or artiitmtors shaK have authority to Impose any

i^nedy at ^ or iri sqtnCy. fhcJudJe^ injunctive riaM The parses ^rs s Ihat any heafi;^ i ^ be

conctocted in Lalce County, (Sii
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Exhibit &

OTPL Gas Transmisslon, LIS

ALL PIPELINES OWRED BY OTPL LOCATED IN NORTHEASTERN OHID,
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Eexkribit B
OTPC Gas Transmission, LLC

Primary Receipi Point
Intereonneciion beiwesn QTPC and North Coast Gas Transmission, LLC's Plpelsne in

Mzniua, Ohio
Primary Delivery Point{s)
ForBE0:  Varous interconneciions hetwaen OTPC and BEC. o5
required oy back-up services anly

e m— A 4 A e i b 2. A =

For BNG, Various inferconnechions batmen OTPC and DNG,

S L | p ——_ e s

Shrinkage
TBD
2000 Dinvday

*RATES
Commodity Charge (pakd only on guantity fransportad)
NevemberMamh $  per Thousand Suble Feef (Mch
April-Ocioher 3 per Thousend Cuble Fast {Mcf}

*Rates will agjust eveiy five () years corenancing on hly 1, 2013 and condinuing on each fith
{6™) anniversary date for e temaining term of this Agreermant fo reflect e higher of 30,95
par Thousand Cuble Feat (Mo or a negolisted refe fo reffect the then cument market
eonidifions existing on each such rate adiusiment date. I the parfies cannot agres on a rate
agdjustmant amount, OTPE shall have the apfion toincrease ths Rate by the increase in the
eonsumear price indax all ilems (Cleveland, Ohic) {'CPI") as calculated from July 1, 2008 fo

gach applicable rate adjusfment date,
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