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In their post-hearing briefs, Duke Energy Ohio.,. IfifDuke”) and the Ohio
Partners for Affordable Energy (“OPAE”) rely onetdlations, assertions, and information
that was not part of the record in this case. Rulitilities Commission of Ohio

(“PUCQ?”) precedent on this issue is straightforward

. Parties can cite record evidence.
. Parties can cite PUCO Orders and Entries.
. Parties cannot cite facts not in evidence.

. Parties cannot cite documents filed in PUCO procesd
(applications, stipulations, briefs, etc.) unldssse documents are
either admitted into the record or administrativedticed.

This precedent is reasonable and fair to all paride PUCO gives parties ample
opportunity to present evidence and allows othetigsato test that evidence. This is
done by permitting all parties to (i) file testimorfii) attend a hearing before an Attorney
Examiner, (iii) present documents and requestttiet be admitted into the record,

(iv) request administrative notice of documents @r) cross-examine witnesses at the

hearing.



To protect the integrity of the PUCQO’s administvatprocess—which in this case
will affect over 600,000 million consumers—the ©@#iof the Ohio Consumers’ Counsel
(“OCC") respectfully moves to strike the portiorfsDuke’s and OPAE’s briefs that rely
on allegations, assertions, and information n@widence. It is unfair for parties, on brief
and after the fact, to rely on allegations, assestji and information that was not subject
to scrutiny by other parties and was not subjethéoPUCQO’s administrative process.

The PUCO should strike the following portions ofk&is March 31 initial brief,
OPAE’s March 31 initial brief,and OPAE’s April 7 reply briet:

Duke’s Initial Brief:

a) Page 8, the last sentence in the first partialgragh
beginning with “It should be noted” and ending with
“state,” plus the corresponding footnote 14.

OPAE's Initial Brief:

b) Page 8, the second sentence in the second futjnagita
beginning with “OPAE attended” and ending with
“meetings.”

C) Page 8, the fifth sentence in the second full pafzy
beginning with “OPAE had one-on-one” and endinghwit
“‘January 27, 2017.”

d) Page 8, the third sentence in the last partialgvapdn,
beginning with “OCC'’s participation” and ending it
“other parties.”

e) Page 8, the last line, starting with “otherwise the
negotiations” and continuing through the end of the
sentence on page 9 with the word “conversations.”

! http://dis.puc.state.oh.us/DocumentRecord.aspxIDard 7bdf20-2107-417b-b66e-5f4ec414a0ch
2 http://dis.puc.state.oh.us/DocumentRecord.aspx Doifia29289-488e-415f-b0de-a0c3294e8454
3 http://dis.puc.state.oh.us/DocumentRecord.aspxADaxtfd5dee-d7c1-454a-8bdd-c56cc6ead6fa
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f) Page 9, the second to last sentence in the firsapa
paragraph, beginning with “OPAE continued” and agdi
with “Amended Stipulation.”

OPAE's Reply Brief:

0) Page 4, the second sentence in the last full papagr
beginning with “OPAE attended” and ending with
“settlement meetings.”

h) Page 4, on the last line starting with “OPAE hadd a
continuing through the end of that sentence on pagih
the words “January 27, 2017.”

i) Page 5, in the third sentence in the first fullgagaph,
starting with the words “otherwise the negotiatioaisd
through the end of that sentence ending with thelwo
“conversations.”

)] Page 5, the fifth sentence in the first full paesr,
beginning with the words “After the” and ending lwihe
words “Amended Stipulation.”

As described in the attached memorandum in supih@®UCO should strike
these portions of the briefs because they citéiégations, assertions, and information
that is not evidence in this proceeding and canssthearsay. Allowing off-record,
untested information is prejudicial to OCC and eoner interests. It is inappropriate for
the PUCO to rely on such information in decidingvimuch Duke can charge its

customers for energy efficiency.
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MEMORANDUM IN SUPPORT

The PUCO has developed a process for resolviqgaiseedings. All parties in
this case were permitted to file testimdripuke, the PUCO Staff, and OCC took
advantage of that opportunity and filed testimamyanuary 2017 OPAE chose not to
file any testimony. The Attorney Examiner held egs on February 27, 2017 and
March 15, 2017.All parties were allowed to appear at the heariogross-examine
witnesses, and to otherwise present evidence tAttbeney Examinef. The Attorney
Examiner then provided all parties an opporturotyile post-hearing briefs and reply
briefs?

The record in this case was closed on March 157 2&ut now, in their briefs
and after the fact, OPAE and Duke make assertiasgadon opinions and information
that were not admitted into the record. This shawdtlbe permitted, consistent with

PUCO precedent. The PUCO's precedent regardinghgasing briefs is fair, reasonable,

* Entry 1 4 (Dec. 27, 2016).

® Seehttp://dis.puc.state.oh.us/CaseRecord.aspx?Cas6rs76&link=DIVA (showing Duke, OCC, and
PUCO Staff testimony only).

® See id. (showing hearing transcripts for thesesjat

" See Feb. 27, 2017 Transcript; Mar. 15, 2017 Trptsc
®Tr. at 222:2-5.

°Tr. at 222:5-8.



and importantly, very easy to comply with. Parttas cite record evidence in their
briefs. Parties can cite documents that have bewrinistratively noticed” Parties can
cite PUCO orders and entri€sParties cannot cite facts not in evideffcRarties cannot
cite documents filed in PUCO proceedings (apploced] stipulations, briefs, etc.) unless
those documents are either admitted into the resoadiministratively noticetf

Despite this precedent, OPAE's and Duke's posittehriefs rely on
information that is not part of the record in thése. In both of its briefs, OPAE makes
statements regarding its purported participatiogefttiement negotiations, none of which
are part of the record. This evidence purporthtmsthat OPAE's participation in
settlement discussions was comparable to OCCis, frbich OPAE concludes that
serious bargaining occurrédiDuke's arguments rely on information regarding ®skk
electric rates that was not admitted into evideanug was not subject to cross-
examination. The purpose of this was to arguelhee's electric rates are already low,

which, according to Duke, makes a cap on energgi@ficy costs unnecessary.

1% Canton Storage & Transfer Co. v. PUCO, 72 Ohi@88t1, 8 (1995).

™ Opinion & Order { 31, In re Application of ColurabGas of Ohio, Inc. for Approval of Demand-Side
Mgmt. Programs for its Residential & Commercial touasers, Case No. 16-1309-GA-UNC (Dec. 31,
2016).

12 Order on Remand at 9-10, In re Application of @atws S. Power Co. for Approval of an Elec. Sec.
Plan, Case No. 08-917-EL-SSO (granting a motiostrikie portions of AEP's initial post-hearing bribht
included non-record information); 5th Entry on Ratieg at 169-72, In re Application of [FirstEnerdg}
Authority to Provide for a Standard Serv. Offettie Form of an Elec. Sec. Plan, Case No. 14-1297-EL
SSO (Oct. 12, 2016) (granting motions to striketipos of rehearing briefs that included informateomd
statements that were not part of the evidentiacgnad).

13 Opinion & Order at 37, In re Application of [FiEergy] for Authority to Provide a Standard Serv.
Offer in the Form of an Elec. Sec. Plan, Case Mel497-EL-SSO (Mar. 31, 2016) (granting motions to
strike portions of reply briefs that cited to doents filed in other PUCO proceedings); In re Apgiicn

of Columbia Gas of Ohio, Inc. for Approval of DendaBide Mgmt. Programs for its Residential &
Commercial Customers, Case No. 16-1309-GA-UNC (B&¢2016) (striking portion of a post-hearing
brief that cited a motion filed in the same casedbse the motion was not admitted into the evidenti
record).

14 See OPAE Initial Brief at 8; OPAE Reply Brief at 5
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The PUCO should strike the portions of OPAE's an#dX briefs that
improperly rely on information that has not beeméted as evidence in this proceeding
and that constitutes hearsay. The PUCO shouldamstider or rely on that information,
which is outside a fair hearing process, in degidire merits of this case affecting over

600,000 consumers.

RECOMMENDATIONS

A. The PUCO should strike all portions of OPAE's biefs that
rely on OPAE's unsupported description of its partcipation in
settlement negotiations.

OPAE argues in both its initial brief and replydfrihat the settlement in this case
was the product of serious bargaining because Ogatiipation in settlement
negotiations was allegedly the same as OPAE'scjation?® In making this claim,
OPAE makes various statements about the timinghatute of its negotiations with
Duke?®

The problem with OPAE's argument (other than felévancé’) is that the extent
of OPAE's participation in settlement negotiatiores not admitted into the record.
OPAE offered no testimony about its negotiationthviduke. Yet now, when there is no
opportunity for OCC or anyone else to cross-exaiRAE regarding its claims, it relies
on this non-record information in its argumentshi® PUCO. This is unfair and should

not be permitted, consistent with PUCO practice.

15 OPAE Initial Brief at 8; OPAE Reply Brief at 5.
8 OPAE Initial Brief at 8-9; OPAE Reply Brief at 4-5
" See OCC Reply Brief at 17-18.



The PUCO has continuously rejected efforts by paitin include information in a
brief that is not part of the recotdBecause OPAE did not seek admission of this
information into the record, OCC had no opportutatyest OPAE's extra-record
information. This prejudices OCC and the consunteepresents. The portions of
OPAE's briefs that reference this informatibshould be stricken, consistent with PUCO
precedent.

B. The PUCO should strike Duke's statements regardg its
electric rates because it is not based on recordidence.

In its initial brief, Duke makes a claim regarditgelectric rates as compared to
other utilities in Ohid® In support of this claim, Duke cites a documetiedathe "Ohio
Utility Rate Survey.?!

This document was not admitted into the evidentiapprd. Duke did not offer
this document as evidence. Duke offered no testynsapporting the information in this
document. Yet now, when there is no opportunitiet Duke's assertions, it relies on
this non-record information in its arguments to B@CO. This is unfair and should not
be permitted, consistent with PUCO practice.

Duke's reliance on non-record information is imgnognd violates PUCO
precedent. The PUCO has continuously rejectedtsefyr parties to include information
in a brief that is based on documents that weradwtitted into the record. In doing so,
the PUCO has defended fairness in its processasting: "If we were to allow evidence

to be admitted in such a manner, any documenteastegan would not be supported by

18 See footnotes 10-13 above.
19 See items (b) through (j) above.
% See item (a) above.

21 Duke Initial Brief at footnote 14.



testimony and the opposing party would have no dppady to conduct cross-
examination concerning the document or to refuagestents contained in the
document.®

Because Duke did not seek admission of this documenthe record, OCC had
no opportunity to cross-examine Duke on the relegaor reliability of this document or
to present any evidence rebutting this documens pirejudices OCC and the consumers
it represents. The portions of Duke's initial btiedt references this docum&rghould
be stricken, consistent with PUCO precedent.

C. OPAE's and Duke's non-record statements shouldestruck
because they are hearsay.

OPAE's statements regarding its alleged role itese&nt communications and
Duke's citation to documents that purportedly comfp2uke's electric rates to other
utilities are also inadmissible hearsay. Under@h& Rules of Evidence, hearsay is any
statement that (i) is offered to prove the truthihef matter asserted and (ii) is not made
by a declarant while testifying at a hearfiiddecause there is no opportunity to cross-
examine a witness regarding hearsay, it is not ssibie?® The PUCO has applied this
rule to strike statements in post-hearing brieéd tre not based on facts that were

subject to cross-examinatiéh.

%2 |n the Matter of FAF, Inc., Notice of Apparent Vation and Intent to Assess ForfeituyRUCO Case No.
06-786-TR-CVF, Opinion and Order at 3 (NovemberZIQ6).

% See item (a) above.
4 Ohio R. Evid. 801(C).

% Ohio R. Evid. 802. See also State v. Wesson, 183 St. 3d 309, 323 (2013) (hearsay excluded from
evidence because party seeking to introduce thesdneavas not subjected to cross-examination).

% See, e.g., Opinion & Order 1 8, In re ComplainDahiel B. Adkins, Case No. 16-1543-EL-CSS (Mar.
28, 2017) (striking post-hearing filings that rellien hearsay); Fifth Entry on Rehearing 11 373k 7e
Application of [FirstEnergy] for Authority to Prode for a Standard Serv. Offer, Case No. 14-1297-EL-
SSO (Oct. 12, 2016) (striking portion of post-hegrbrief that relied on hearsay).
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OPAE's and Duke's statements are hearsay becaysarthoffered to prove the
truth of the matter asserted: OPAE claims thaititinl fact participate in certain
settlement communications, and Duke claims thadlé@stric rates are in fact lower than
some other Ohio utilities. And they were not mage laleclarant at the hearing in this
case. Neither OCC nor any other party had an oppitytto cross-examine OPAE
regarding OPAE's alleged settlement communicatiatis Duke or other parties.
Likewise, neither OCC nor any other party had amoofunity to cross-examine Duke
regarding Duke's comparison of its rates to othiéties. Thus, the PUCO should strike

these portions of OPAE's and Duke's briefs.

Il. CONCLUSION

For reasons of fairness to parties and to its osanstbn-making, the PUCO does
not allow parties to cite information in their fa¢hat they (or others) did not enter into
the evidentiary record in the proceeding. OPAEW Ruake's briefs rely on hearsay that is
not evidence. OCC has not been provided the oppioytto test, via cross-examination
or otherwise, the information now appearing forfirg time in OPAE's and Duke's
briefs. The use of this information is unfair anghhy prejudicial to OCC and the

consumers it represents. The PUCO should grant ©@Gtion to strike.
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