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INTRODUCTION 

 The Ohio Edison Company, The Cleveland Electric Illuminating Company, and 

The Toledo Edison Company’s (collectively, the “Companies”) memorandum contra to 

OCC/Staff’s motion to strike fails to provide a compelling argument for the Public 

Utilities Commission of Ohio (“Commission”) to deny the motion to strike their non-

record statements pursuant to its established rules and precedent.  The authority cited and 

relied upon by OCC and Staff is on point and favors the movants here.  The Companies’ 

continue to rely on non-record evidence in citing other parties’ briefs in their 

memorandum contra as further evidence in support of their non-record statements that are 

subject to the motion to strike.
1
  The Commission should strike the portions of their briefs 

that rely on information that was not introduced and admitted into evidence.  Based on 

OCC/Staff’s motion to strike and Staff’s reply below, the Commission should grant the 

motion to strike in its entirety. 

  

                                           

1
   Ohio Edison Company, The Cleveland Electric Illuminating Company, and The 

Toledo Edison Company’s Memorandum Contra to OCC/Staff’s Motion to Strike 

Portions of The Companies’ Post-Hearing Briefs”, Case No. 16-0743-EL-POR (March 

30, 2017) at 6, fns. 20-21, 9, fns. 32-33, 10, fns. 35-37.  
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 ARGUMENT 

A.  The Commission should strike the Companies’ statements 

alleging Staff’s lack of meaningful participation in the settlement 

process because they constitute improper commentary and 

judgment/opinion of counsel not in evidence and constitute 

evidence of inadmissible confidential settlement communications. 

In their Initial Brief, the Companies improperly express their opinion on whether 

Staff meaningfully participated in settlement discussions.
2
  These references are non-

record information, which is improper and violates Commission rules and precedent.
3
  

The Commission has rejected efforts by parties to include information in a brief that is 

not part of the record.
4
   The statement here about Staff’s conduct during the settlement 

negotiations is commentary and judgment or opinion of counsel for the Companies 

injected in their brief to bolster their legal position and proposals.  Staff is clearly 

prejudiced by these statements because at no time prior to briefing were these statements 

made known to Staff or made part of the record.  Staff had no opportunity to rebut or 

challenge these statements through cross examination.       

                                           
2
   In the Matter of the Application of Ohio Edison Company, The Cleveland Electric 

Illuminating Company, and The Toledo  Edison Company for Approval of Their Energy 

Efficiency and Peak Demand Reduction Program Portfolio Plans for 2017 through 2019, 

Case No. 16-743-EL-POR (Companies’ Post-Hearing Brief at 12) (Feb. 21, 2017) 

(“Initial Brief”).   

3
   In the Matter of the Application of Ohio Edison Company, The Cleveland Electric 

Illuminating Company, and The Toledo  Edison Company for Approval of Their Energy 

Efficiency and Peak Demand Reduction Program Portfolio Plans for 2017 through 2019, 

Case No. 16-743-EL-POR (Companies’ Post-Hearing Brief at 12) (Feb. 21, 2017) 

(“Initial Brief”).   

4
   In the Matter of the Application of Columbia Gas of Ohio, Inc. for Approval of 

Demand Side Management Program for it Residential and Commercial Customers, Case 

Nos. 16-1309-GA-UNC et al. (Opinion and Order at 14-17) (December 21, 2016) 

(Commission granted OCC’s motion to strike portions of Columbia’s reply brief 

regarding information not introduced and admitted in the record that included Columbia’s 

interpretation of its application). 
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 Allowing counsel to make statements and judgments on the conduct of other 

parties during settlement negotiations in briefing that are not part of the record of 

evidence will set a dangerous new precedent.  Portions of the Companies’ Initial Brief 

that reference this information should be stricken, consistent with Commission precedent. 

Moreover, and perhaps more importantly, settlement communications between 

parties to Commission proceedings are confidential. The Commission’s rules plainly 

state: “Evidence of conduct or statements made in compromise negotiations is . . . not 

admissible.”
5
  The plain language of that rule establishes that the Companies’ statements 

are not admissible and should be stricken.  Relying on this rule, the Commission 

previously stated “it will not consider the parties’…efforts to resolve this dispute as 

evidence” and “[e]vidence of conduct or statements made in compromise negotiations is 

likewise not admissible.”
6
   The Companies’ statements go to Staff’s conduct during 

settlement discussions. Therefore, any statements made by the Companies regarding how 

meaningful Staff’s participation was during settlement discussions should be stricken 

from the Initial Brief. 

The Companies’ argue that the statements are permissible because they address 

whether the stipulation is the product of serious bargaining one of the prongs of the 

Commission’s three-prong test for evaluating a stipulation.  This argument is without 

merit. While the Commission does consider whether parties were invited to participate in 

settlement discussions and had the opportunity to represent their interests, it does not 

                                           
5
   Ohio Adm. Code 4901-1-26(E). 

6
   In re Complaint of Karl Friedrich Jentgen v. Ohio Edison Co., Case No. 15-245-

EL-CSS (Entry on Rehearing ¶ 33) (Dec. 7, 2016). 
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consider the parties’ conduct and statements made at those meetings. The Companies 

overreach in their argument by not addressing that distinction.  The Commission should 

strike from the Companies’ briefs all references to parties’ conduct or statements during 

settlement negotiations. 

B. The Commission should strike the Companies’ references to non-

signatory parties’ negotiated positions and Stipulation provisions 

benefitting non-signatory parties. 

 
For the same reasons, Staff and OCC move to strike the Companies’ statements 

identifying and describing OCC and OHA’s settlement negotiations and positions. These 

parties negotiated the Energy Star benchmarking program and the expansion of 

participation in EE programs among the Companies’ low-income customers.
7
 These are 

substantive confidential negotiations and positions taken by parties who ultimately 

decided not to join the Stipulation.   Statements made in compromise negotiations are not 

admissible pursuant to Ohio Adm. Code 4901-1-26 (E).  Allowing this information to be 

cited in briefs could have a chilling effect on parties’ negotiations in future cases.      

C.  The Commission should strike all portions of the Companies’ 

Initial and Reply Briefs that rely on documents filed in the docket 

but that were not submitted into evidence. 

 The Commission should strike all of the Companies’ references to the motions to 

intervene and motions for continuances that were filed in the docket of the case, but not 

introduced and made part of the record of evidence.
8
  The motions cannot be used as 

                                           
7
   Initial Brief at 34, fn.152. 

8
   Initial Brief at 35, fns. 153-159; Reply Brief at 6-7, fns. 29-34. 
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evidence to support the Companies’ legal arguments on brief.  The motions were not 

offered or admitted into the evidentiary record.  The Companies had the opportunity to 

seek to introduce the information into the record during the hearing process, when Staff 

and OCC could test the alleged evidence.  No party sought to have it admitted.  The 

portions of the Companies’ Initial Brief that cite and rely on these motions should be 

stricken, consistent with Commission precedent and fairness in Commission proceedings. 

 The Companies’ argue that citations to motions in the case docket but not in 

evidence are permissible because the Attorney Examiner stated “I think the record is 

what it is. I think you can look at the docket card and make that argument”.
9
  The 

Companies misinterpret the Attorney Examiner’s statement.  The docket card is OCC 

Exhibit 3 and it was admitted in the record of evidence prior to the Attorney Examiner’s 

statement.
10

  Also, the Attorney Examiner sustained Staff’s objection to prevent the 

Companies’ counsel  from cross examining Staff’s witness on the topic of delay and 

Staff’s motion for a continuance filed on the docket by stating “so let’s move on” to 

counsel.
11

  The Attorney Examiner’s ruling was consistent with Commission precedent.
12

  

                                           
9
   In the Matter of the Application of Ohio Edison Company, The Cleveland Electric 

Illuminating Company, and The Toledo  Edison Company for Approval of Their Energy 

Efficiency and Peak Demand Reduction Program Portfolio Plans for 2017 through 2019, 

Case No. 16-743-EL-POR (Transcript of Proceedings at 438) (Jan. 25, 2017) (“Tr. Vol 

III”). 

 

10
   Tr. Vol. I (January 23, 2017) at 132-133. 

 

11
   Tr. Vol. III at 437-438. 

12
   In the Matter of the Application of Columbia Gas of Ohio, Inc. for Approval of 

Demand Side Management Program for it Residential and Commercial Customers, Case 

Nos. 16-1309-GA-UNC et al. (Opinion and Order at 14-17) (December 21, 2016) 
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 Motions to intervene that are on the docket but not in evidence should be treated 

the same as motions to continue that are on the docket but not in evidence.  Both motions 

are outside of the record of evidence and nobody requested administrative notice to be 

taken of those motions.  The Companies’ attempt to distinguish Staff and OCC’s cited 

authority for striking documents on the docket but not in evidence by arguing that those 

cases strike portions of briefing that rely on information from different Commission 

dockets and proceedings.
13

  The Companies’ argument is without merit because it is a 

distinction without a difference.  The point is documents on the docket are not 

automatically admitted into the evidentiary record of the same case.  Otherwise, Ohio 

Adm. Code 4901-1-28 (A) and (E) admitting into evidence at the time it is filed any Staff 

Report of Investigation, would serve no purpose and be nullified by the Companies’ 

argument here.  The authority cited by Staff and OCC in their motion to strike is 

persuasive and controlling authority on this subject.       

 The Companies’ concede that Staff and OCC’s motion to strike, in part, has merit 

by voluntarily withdrawing statements in their Brief that rely on a filing from a 2011 case 

involving AEP Ohio.
14

  The cited document from the 2011 case involving AEP Ohio is 

                                                                                                                                        
(Commission granted OCC’s motion to strike references to joint motion for an extension 

of the procedural schedule that was not admitted in the evidentiary record). 

 

13
   Ohio Edison Company, The Cleveland Electric Illuminating Company, and The 

Toledo Edison Company’s Memorandum Contra to OCC/Staff’s Motion to Strike 

Portions of The Companies’ Post-Hearing Briefs”, Case No. 16-0743-EL-POR (March 

30, 2017) at 5, fn.12. 

14
   Ohio Edison Company, The Cleveland Electric Illuminating Company, and The 

Toledo Edison Company’s Memorandum Contra to OCC/Staff’s Motion to Strike 

Portions of The Companies’ Post-Hearing Briefs”, Case No. 16-0743-EL-POR (March 

30, 2017) at 10, fn. 38.  
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not in the evidentiary record in this case.  No party sought admission of this document, 

and no party had the opportunity to cross examine any witness regarding this document.  

The Commission should permit the Companies to withdraw this non-record evidence. 

 For the foregoing reasons and for good cause shown, the Commission should grant 

Staff and OCC’s motion to strike all documents referenced in the Companies’ briefs that 

are on the docket of the case but not introduced and admitted in the evidentiary record. 

D. The Companies’ statements that Staff caused the proceedings to 

be delayed have no foundation in the record and constitute 

improper commentary and judgment/opinion of opposing counsel. 

 The Companies’ references and statements in both their Initial and Reply Briefs 

accusing Staff of delaying the proceedings should be stricken.  The statements
15

 are 

improper and serve no evidentiary value to the Commission.  The Companies’ are limited 

to the record of evidence in making their delay argument.  Otherwise, allowing the 

Companies’ counsel to become a witness outside of the record and inject conjecture in 

their briefs sets a bad precedent for future cases and our practice before the Commission.  

The Companies’ counsel attempts to explain why they did or did not do something 

procedurally in response to another party acting.  These explanations and statements are 

outside of the record and completely inappropriate.   None of this information was cited 

in any documents admitted in the record or testified to by any witness on the witness 

stand. Neither Staff nor any other party had any opportunity to cross-examine the 

Companies or their counsel on such statements.  Staff requests these parts in the 

Companies’ briefs be stricken for being improper conjecture and outside of the record. 

                                           
15

   Initial Brief at 48 and fn. 221, 49; Reply Brief at 36 and fns. 192-193.. 
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E. The Companies’ observation that other parties did not support 

Staff’s cost cap relies on other parties’ briefs. 

 The Companies cite other parties’ briefs to support their argument that the 

Companies may make references in their Initial Brief to other parties rejecting Staff’s 

cost cap proposal because it exceeded the Commission’s statutory and regulatory 

authority.
16

  Briefs are non-record information that cannot be relied on as evidence. 

 In fact, the Companies cite to the Initial Briefs of the Environmentals parties and 

OPAE to support their previous off the record statements that these parties do not support 

Staff’s cost cap proposal.
17

  The Companies also cite their own brief in support of their 

argument.
18

  No evidence was offered or admitted in the record to support these 

statements made by the Companies.  Neither Staff nor OCC had an opportunity to cross-

examine the Companies on such statements.  These references and statements should be 

stricken from the Companies’ Initial Brief for being improper and information outside of 

the record of evidence in this case.    

 The Commission should strike all portions of the Companies’ briefs where these 

references and statements are made. 

  

                                           
16

   Initial Brief at 58. 

17
   Ohio Edison Company, The Cleveland Electric Illuminating Company, and The 

Toledo Edison Company’s Memorandum Contra to OCC/Staff’s Motion to Strike 

Portions of The Companies’ Post-Hearing Briefs”, Case No. 16-0743-EL-POR (March 

30, 2017) at 9, fns. 32-33, 36-37. 

18
   Id at fn. 33, 35. 
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CONCLUSION 

 For the foregoing reasons, the Commission should grant Staff’s and OCC's motion 

to strike in its entirety. 

Respectfully submitted, 

Michael DeWine 
Ohio Attorney General 
 

William L. Wright 

Section Chief 
 

 

/s/ John H. Jones   
John H. Jones 

Assistant Section Chief 

Public Utilities Section 

30 East Broad Street, 16
th

 Floor 

Columbus, OH  43215-3414 

614.466.4397 (telephone) 

614.644.8764 (fax) 

john.jones@ohioattorneygeneral.gov 
 

On behalf of the Staff of  

The Public Utilities Commission of Ohio 

 
  

mailto:john.jones@ohioattorneygeneral.gov
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PROOF OF SERVICE 

 I hereby certify that a true copy of the foregoing Reply Memorandum to Ohio 

Edison Company, The Cleveland Electric Illuminating Company, and The Toledo 

Edison Company’s Memorandum Contra to OCC/Staff’s Motion to Strike Portions 

of the Companies’ Post-Hearing Briefs submitted on behalf of the Staff of the Public 

Utilities Commission of Ohio, was served via electronic mail upon the following Parties 

of Record, this 6
th

 day of April, 2017. 

/s/ John H. Jones   
John H. Jones 

Assistant Section Chief 

Parties of Record: 

 

Madeline Fleisher 

Environmental Law & Policy Center 

21 West Broad Street, Suite 500 

Columbus, OH  43215 

mfleisher@elpc.org 

 

Robert Kelter 

Environmental Law & Policy Center 

35 East Wacker Drive, Suite 1600 

Chicago, IL 60601 

rkelter@elpc.org 

 

Trent Dougherty 

Miranda Leppla 

Ohio Environmental Council 

1145 Chesapeake Avenue, Suite 1 

Columbus, OH 4 3212 

tdougherty@theoec.org 

mleppla@theoec.org 

 

Gregory J. Poulos 

EnerNOC, Inc. 

P.O. Box 29492 

Columbus, OH  43229 

gpoulos@enernoc.ocom 

 

 

Samantha Williams 

Natural Resources Defense Council 

20 North Wacker Drive, Suite 1600 

Chicago, IL 60606 

swilliams@nrdc.org 

 

Robert Dove 

P.O. Box 13442 

Columbus, OH 4 3215 

rdove@attorneydove.com 

 

John Finnigan 

Environmental Defense Fund 

128 Winding Brook Lane 

Terrace Park, OH  45174 

jfinnigan@edf.org 

 

Joel E. Sechler 

Carpenter Lipps & Leland 

280 North High Street, Suite 1300 

Columbus, OH  43215 

sechler@carpenterlipps.com 
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Joseph Oliker 

IGS Energy 

6100 Emerald parkway 

Dublin, OH  43016 

joliker@igsenergy.com 

 

Kimberly W. Bojko 

James Perko 

Angela Paul Whitfield 

Carpenter Lipps & Leland 

280 North High Street, Suite 1300 

Columbus, OH  43215 

bojko@carpenterlipps.com 

perko@carpenterlipps.com 

whitfield@carpenterlipps.com 

 

Richard L. Sites 

Ohio Hospital Association 

155 East Broad Street, 3
rd

 Floor 

Columbus, OH  43215-3620 

rick.sites@ohiohospitals.org 

 

Carrie M. Dunn 

Erika Ostrowski 

FirstEnergy Service Company 

76 South Main Street 

Akron, OH  44308 

cdunn@firstenergycorp.com 

eostrowski@firstenergycorp.com 

 

Michael R. Gladman 

Jones Day 

325 John H. McConnell Boulevard 

Suite 600 

Columbus, OH  43215 

mrgladman@jonesday.com 

 

Attorney Examiner: 

Richard M. Bulgrin 

Public Utilities Commission of Ohio 

180 East Broad Street, 12
th

 Floor 

Columbus, OH  43215-3792 

dick.bulgrin@puc.ohio.gov 

Colleen L. Mooney 

Ohio Partners for Affordable Energy 

P.O. Box 12451 

Columbus, OH  43212 

cmooney@ohiopartners.org 

 

Matthew R. Pritchard 

McNees Wallace & Nurick 

21 East State Street, 17
th

 Floor 

Columbus, OH  43215 

mpritchard@mwncmh.com 

 

Christopher J. Allwein 

Kegler Brown Hill & Ritter 

Capitol Square, Suite 1800 

65 East State Street 

Columbus, OH  43215-4294 

callwein@kelgerbrown.com 

Dane Stinson 

Bricker & Eckler 

100 South Third Street 

Columbus, OH  43215 

dstinson@bricker.com 

 

Matthew W. Warnock 

Dylan F. Borchers 

Devin D. Parram 

Bricker & Eckler 

100 South Third Street 

Columbus, OH  43215-4291 

mwarnock@bricker.com 

dborchers@bricker.com 

dparram@bricker.com 

 

Kathy J. Kolich 

Kolich & Associates 

1521 Hightower Drive 

Uniontown, OH  44685 

kjklaw@yahoo.com 
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