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Appellant, the Office ofthe Ohio Consumers' Counsel ("OCC"), moves the Court for 

leave to amend its Notice of Appeal timely filed in this proceeding on Febmary 13, 2016. 

Amendment is sought so that OCC can more fiilly identify where in its application for rehearmg 

it preserved the issues raised on appeal, consistent with the recently added S.Ct.Prac.R. 

10.02(A)(2)(b). Appellant submits that its motion to amend will not delay this proceeding. Nor 
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respectfully requests that the Comt grant it leave to file the attached Amended Notice of Appeal 

Instanter. 
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MEMORANDUM IN SUPPORT 

L INTRODUCTION 

On September 26, 2016, OCC filed an application for rehearing ("Application for 

Rehearing")^ from the Public Utilities Commission of Ohio's ("PUCO") August 26, 2016 

Finding and Order in the above referenced PUCO cases, in accordance with R.C. 4903.10. On 

December 14, 2016, the PUCO issued its Third Entry on Rehearing denying all assignments of 

error raised in OCC's Application for Rehearing. 

In accordance witii R.C. 4903.11 and 4903.13, and S.Ct.Prac.R. 3.11(B)(2), 3.11(D)(2), 

and 10.02, on Febmary 13, 2017, OCC timely filed its Notice of Appeal ofthe PUCO's August 

26, 2016 Finding and Order and tiie PUCO's Third Entty on Rehearing ("Notice of Appeal"). 

^ In re Dayton Power and Light Co., PUCO No. 08-1094-EL-SSO, et al., App. for Rehearing 
(September 26, 2016). 



On that same day, OCC attempted to amend its appeal, with specific citation to its AppUcation 

for Rehearing, in response to S.Ct.Prac.R. 10.02(A), (2)(b), a new addition to the Court's rules. 

OCC did so by filing an amended notice of appeal ("Amended Notice of Appeal") at the PUCO. 

Parties to the PUCO proceedings who electronically subscribed to the cases, including 

Appellees, were also served via e-mail notice by the PUCO's electronic docketing or e-filing 

system.^ OCC, however, was unable to file its Amended Notice of Appeal that same day with 

the Court prior to the closure ofthe Clerk of Court's office. 

OCC respectfully requests that the Court grant it leave to file the same attached Amended 

Notice of Appeal Instanter to supplement citations to its Applications for Rehearing identifying 

where it preserved the issues raised on appeal. 

OCC's Notice of Appeal complied with the law, R.C. 4903.13. And it substantiaUy 

complied with all ofthe Supreme Court's Rules of Practice related to filing a notice of appeal 

from a PUCO order. Moreover, compliance with S.Ct-Prac. Rule 10.02(B) is not sufficiently 

important to render OCC's timely Notice of Appeal insufficient. Finally, there will be no 

prejudice to the Appellees nor will the amendment cause undue delay at this early date in the 

appeal process. Appellees have already received notice of OCC's amended appeal, which was 

provided on Febmary 13, 2017, tiie same day OCC filed its Notice of Appeal. 

II. ARGUMENT 

In order to promote justice, the Court may exercise liberality in enforcing a strict 

attention to its mles, especially as to mere technical infractions. Drake v. Bucher, 5 Ohio St.2d 

37, 40, 213 N.E.2d 182(1966). Doing so is consistent with the "fimdamental tenet of judicial 

review in Ohio that courts should decide cases on their merits." DeHart v. Aetna Life Ins. Co., 69 

2 Ohio Adm.Code 490l-l-02(D)(5) and 4901-1-05(6). 
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Ohio St.2d 189, 192,431 N.E.2d 644 (1982). Applying an inflexible standard is not appropriate 

in aU circumstances. See, e.g., Conrail v. PUC, 213 N.E.2d 252, 254, 533 N.E.2d 317 (1988) 

(finding that an inflexible standard should not be applied to appellant's notice of appeal from 

PUCO order). 

Instead, this Court has recognized that certain mitigating factors can be considered when 

examining the sufficiency of a notice of appeal. Those factors are whether the appellant has 

substantially complied with the statutory appeal provisions and whether the purpose ofthe 

unsatisfied provision is sufficiently important to require compliance for jurisdictional purposes. 

Conrail v. PUC, 40 Ohio St.3d 252, 254, 533 N.E.2d 317 (1988) (finding the appellant's failure 

to designate PUCO as appellee (as required by 4903.13) was not fatal, after considering 

mitigating factors); Wells v. Chrysler Corp., 15 Ohio St.3d 21, 23,472 N.E. 2d 331 (1984), 

citing to Mw/Zm v. Whiteway Mfg. Co., 15 Ohio St.3d 18,471 N.E.2d 1383 {\9^A)\ Akron 

Standard Div. of Eagle-Picher Industries, Inc. v. Lindley, 11 Ohio St.3d 10,11-12, 462 N.E.2d 

419 (1984) (lack of verified signature on appeal from the Board of Tax Appeals is not 

jurisdictional); State ex rel. Ernest Auto Body Shop v. Fuerst, 30 Ohio St.3d 138, 139, 507 

N.E.2d 1128 (1987) (error in notice of appeal did not preclude jurisdiction from vesting). 

Those mitigating factors should be considered here, consistent with, inter alia, Conrail v. 

PUC. OCC has complied witii all provisions of law (e.g. R.C. 4903.13) and PUCO mles, and has 

complied with all other provisions of the Supreme Court Rules. It also substantially compUed 

with S.Ct.Prac.R. 10.02(A)(2)(b), when it referred io its Application for Rehearing, but witiiout 

specific references. OCC's Notice of Appeal gave sufficient notice and information to all 

concemed parties. And parties were on notice, through OCC's Amended Notice of Appeal filed 

at the PUCO on Febmary 13, 2017, of the specific references to OCC's AppHcation for 



Rehearing, preserving the issues OCC raised on appeal. In fiirtherance of justice and for good 

cause, the Court should grant OCC's motion to amend its Notice of Appeal. 

A. OCC's Notice of Appeal complied with the law, R.C. 4903.13, 
and the provisions ofthe Ohio Administrative Code. 

Under R.C. 4903.13, to reverse, vacate, or modify an order ofthe PUCO, a party must 

file a notice of appeal with the PUCO. The notice of appeal is filed against the PUCO, and must 

set forth the order appealed from and the errors complained of The notice of appeal is to be 

served on the Chairman ofthe PUCO. OCC's Notice of Appeal complied with the provisions of 

the statute. 

In addition to the statutory requirements of R.C. 4903.13, a notice of appeal must comply 

with the Ohio Administrative Code Rule 4901-1-36. This requires an appeUant to file its notice 

with the PUCO's docketing division and serve the PUCO Chauman. OCC's Notice of Appeal 

was filed with the PUCO's docketing division and served on the Chairman ofthe PUCO. 

B. OCC's Notice of Appeal substantiaUy conforms with the Rules 
of Practice of the Supreme Court of Ohio. 

Effective January 1, 2017, S.Ct.Prac.R. 10.02(A)(2)03) requires that a "notice of appeal 

shall identify where in the application for rehearing that was filed pursuant to R.C. 4903.10 the 

issues to be raised on appeal were preserved." In its Notice of Appeal, OCC stated that it is 

appealing the PUCO's Finding and Order entered in its Joumal on August 26,2016,^ and the 

PUCO's Third Entry on Rehearing. The Notice of Appeal notes that OCC filed its Application 

for Rehearing from the PUCO's August 26, 2016 Finding and Order on September 26, 2016. 

In its Notice of Appeal, OCC correctly directed the Court to its AppUcation for Rehearing 

filed at the PUCO, where it preserved the issues raised in this appeal. OCC did not, however. 

^ OCC attached as Attachment A to its Notice of Appeal a copy ofthe PUCO's August 26, 2016 
Finding and Order m accordance with S.Ct.Prac.R. 10.02(A)(2)(a). 



specifically identify the page number of its Application for Rehearing or the numeric reference to 

each assigrunent of error. That same day, however, OCC filed with the PUCO an Amended 

Notice of Appeal, to expand upon its citation to its Application for Rehearing and more clearly 

identify where in its AppUcation for Rehearing it preserved its issues raised on appeal. In its 

Amended Notice of Appeal, OCC cross-referenced the claimed errors with the assignment of 

error number in its Application for Rehearing. Additionally, OCC attached its Application for 

Rehearing as Attachment C. OCC also unsuccessfully attempted to file the Amended Notice of 

Appeal with the Court on that same day, but failed to do so before the Clerk of Court's Office 

closed. 

OCC's amendment to supplement its citations does not alter the substance of its Notice of 

Appeal. In all other regards, OCC's Notice of Appeal fiilly complied with the applicable 

statutory requirements ofthe Court mles, as well as the statutory requirements of R.C. 4903.13. 

C. The Court's precedent supports granting OCC's motion to amend its Notice 
of Appeal. 

This Court has previously authorized appellants to amend notices of appeal to cure 

defects in the notices by granting similar motions for leave to amend See, e.g., In re Complaint 

ofK&D Group v. Cleveland Thermal Steam Distrib., L L C , 133 Ohio St3d 1495, 2012-Ohio-

5492, 978 N.E.2d 913 (granting leave to amend the notice of appeal where appeUant incorrectly 

identified the utility as the appellee instead ofthe PUCO). See generally, e.g.. State v. Steele, 

2015-Ohio-186, 141 Ohio St. 3d 1434; K& D Group v. Cleveland Thermal Steam Distrib., 2012-

Ohio-5492,133 Ohio St.3d 1495; State v. Oliver, 69 Ohio St.3d 1423-1424, 631 N.E.2d 163 

(1994); State v. Lawson, 67 Ohio St.3d 1404-1406, 615 N.E.2d 629 (1993); Knafel v. Pepsi-

Cola Bottlers of Akron, 65 Ohio St.3d 1441, 600 N.E.2d 684 (1992); Cincinnati v. Wash., 63 



Ohio St.3d 1409, 585 N.E.2d 835 (1992); Chefltaliano Corp. v. Kent State Univ., 63 Ohio St.3d 

1473, 591 N.E.2d243 (1992). 

In State ex rel. Physicians Commt. for Responsible Medicine, this Court also refiised to 

strike an appellant's merit brief despite serious deficiencies, including (1) failure to list the 

names of all attorneys involved in the case on the cover ofthe brief, (2) lacking a table of 

contents or a table of authorities, (3) not containing an appendix with a copy ofthe relevant 

statutes, (4) not including page references to the factual record in the statement of facts, and (5) 

not including one or more argument headings that could be used by the court as a syllabus in an 

opinion, all of which were required under this Court's rules at the time. State ex rel. Physicians 

Commt. for Responsible Medicine v. Ohio State Univ. Bd. of Trustees, 108 Ohio St.3d 288, 2006-

Ohio-903, 843 N.E.2d 174, If 8. 

Only where there is a pervasive failure to comply with Court mles should a case be 

dismissed or an appellant be denied the opportunity to amend its notice of appeal to cure the 

defect. See, e.g., Drake v. Bucher, 5 Ohio St.2d 37, 213 N.E.2d 182 (1966) (dismissing appeal 

because appellant's brief did not contain a proper cover page, a table of authorities, the relevant 

statute in an appendix, page references to the factual record, proper argument headings, or a 

statement ofthe questions presented). The Court has recognized that substantial disregard ofthe 

whole body of these mles cannot be tolerated. Drake v. Bucher, 5 Ohio St.2d at 40. Unlike the 

appellant in Drake v. Bucher, OCC has not substantially disregarded the Court's mles. 

Here, OCC simply requests leave to file its Amended Notice of Appeal to more fiilly 

comply with a new mle, S.Ct.Prac.R. 10.02(A)(2)(b). The requirement to identify a specific 

location in the referenced application for rehearing where the issues on appeal were preserved is 

"not sufficiently important to require dismissal for failure to include i f or prohibit amendments 



or supplementation to cure the defect, and does not call into question this Court's jurisdiction. 

Compare, Consol Rail Corp. v. Pub. Utilities Com'n of Ohio, 40 Ohio St.3d 252, 254, 533 

N.E.2d 317 (1988) (finding tiiat failure to designate the PUCO as "die appeUee" in appellant's 

notice of appeal, in strict compliance with R.C. 4903.13, did not strip this Court of jurisdiction 

and that mitigating factors should be considered when examining the sufficiency of a notice of 

appeal). Similarly, S.Ct.Prac.R. 10.02(A)(2)(b) does not impose a jurisdictional requirement. 

Identifying the portions ofthe applications for rehearing that the assignments of ertor come from 

is a convenience to the Court and other parties who may act upon issues not preserved on appeal. 

What is jurisdictional is that parties can raise issues on appeal only after seeking rehearing on 

those issues at the PUCO. OCC has met that jurisdictional requirement because its assignments 

of error were preserved in its Application for Rehearing. Therefore, the court should grant 

OCC's motion to amend its Notice of Appeal. 

D. No parties are prejudiced by OCC's Amended Notice of 
AppeaL 

In an abundance of caution, OCC attempted to cure potential defects on the same day by 

filing an Amended Notice of Appeal with the PUCO to supplement its citations. That Amended 

Notice was served on parties to the PUCO proceedings, including Appellees, who electronically 

subscribe to the PUCO case via e-mail notice by the PUCO's electtonic docketing or e-filing 

system.'̂  OCC is now seeking leave to file the same Amended Notice with the Court four days 

later. 

No party to the proceeding, including the Appellees, will be prejudiced by permitting the 

Amended Notice of Appeal. The Appellees and other parties to the PUCO proceedings were 

provided notice on the same day ofthe complete citations that clearly identify where OCC 

^ Ohio Adm.Code 4901-1-02(D)(5) and 4901-1-05(B). 
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preserved the issues it raised in its appeal, consistent with S.Ct.Prac.R. 10.02(A)(2)(b). Notice 

was provided to the Appellees through the PUCO's online docketing system. Further, OCC in 

its timely filed Notice of Appeal, served the Appellee and all parties to the PUCO proceedings, 

and identified the date of its Application for Rehearing in which it preserved the issues raised in 

its appeal. 

Because the PUCO and parties to the PUCO proceedings had notice of OCC's Amended 

Notice of Appeal by the date to file an appeal as prescribed by R.C. 4903.11, there is no unfair 

surprise or prejudice by accepting OCC's Amended Notice of Appeal. Parties (for the second 

time) and the Court (for the first time) will have the supplemented information specifically 

identifying where in OCC's Application for Rehearing the issues raised were preserved. At this 

early stage in the proceeding, there will be ample opportunity to examine OCC's Notice and 

Application for Rehearing to determine if OCC has properly preserved the issues it raises on 

appeal. Accordingly, the Court should grant OCC's motion for leave to amend its Notice of 

Appeal. 

III. CONCLUSION 

OCC seeks to amend its Notice of Appeal to more fully identify where in its Application 

for Rehearing it preserved the issues raised in this appeal. Although it believes this Court, the 

PUCO, and all parties to the PUCO proceedings can easily identify where it preserved those 

issues through the existing citations, OCC, in an abundance of caution, seeks to supplement its 

notice. 

In mling on OCC's motion to amend, the Court should consider mitigating factors, 

consistent with, inter alia, Conrail v. PUC. OCC's notice of appeal gave sufficient notice and 

information to all concemed parties. And parties were on notice on Febmary 13, 2017, through 



OCC's Amended Notice of Appeal filed at the PUCO, ofthe specific references to OCC's 

Application for Rehearing preserving the issues OCC raised on appeal. 

OCC substantially complied with the Supreme Court mles. Moreover, compliance with 

S.Ct.Prac.R. 10.02(A)(2)(b) is not sufficientiy important to render OCC's timely Notice of 

Appeal insufficient. And, there will be no prejudice to the Appellees; nor will the amendment 

cause imdue delay at this early stage in the appeal process. Appellees have already received 

notice ofthe Amended Appeal, filed on Febmary 13, 2016 at the PUCO. 

For these reasons the Court should grant this motion and accept the Amended Notice of 

Appeal attached as Attachment 1. 

Respectfiilly submitted, 

BRUCE WESTON 
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Attachment 1 

NOTICE OF APPEAL 

Appellant, the Office ofthe Ohio Consumers' Counsel ("OCC"), consistent with R.C. 

4903.11 and 4903.13, and S.Ct.Prac.R. 3.11(B)(2), 3.11(D)(2), and 10.02, gives notice to this 

Court and to the Public Utilities Commission of Ohio ("Appellee" or "PUCO") of this appeal 

taken to protect customers from being made to pay millions of dollars ($73 million per year) 

to Dayton Power & Light Company ("DP&L") for unlawfiil transition charges. 

The appeal is taken from PUCO decisions pertaining to the electric security plan of 

DP&L, Case No. 08-1094-EL-SSO et al. The decisions being appealed are the PUCO's 

Finding and Order entered in its Joumal on August 26, 2016 (Attachment A), and the 

PUCO's Third Entry on Rehearing of December 14, 2016 (Attachments B).̂  This appeal 

addresses the PUCO's approval of another unlawful retail stabUity charge for DP&L. 

Appellant is the stamtory representative, as established under R.C. Chapter 4911, of 

DP&L's 456,282 residential customers. OCC was a party of record in the case being appealed. 

On September 26, 2016, OCC filed an Application for Rehearing from the PUCO's 

August 26, 2016 Finding and Order, in accordance with R.C. 4903.10. By Entry dated October 

12, 2016, the PUCO granted rehearing for fiirther consideration ofthe matters specified in 

numerous parties' applications for rehearing. The PUCO issued its Third Entry on Rehearing 

on December 14, 2016. In that Entry, it denied all parties' applications for rehearing, 

including Appellant's, rendering a final, appealable order. 

AppeUant files this Notice of Appeal complaining of errors in the PUCO's August 26, 

2016 Finding and Order, and the Third Entry on Rehearing of December 14, 2016. OCC 

' Per S.Ct.Prac.R. 10.02(A)(2), the decisions being appealed are attached. 



Attachment 1 

alleges that these Orders are unlawful and unreasonable in the following respects, all of 

which were raised in OCC's AppUcation for Rehearing: 

1. The PUCO unlawfiilly and imreasonably permitted DP&L to implement a retail 

stability charge that violated the Ohio Supreme Court's order in In re: Application of Dayton 

Power iSc Light Co.̂  The PUCO's decision was unlawfiil under R.C. 4903.13 because it did not 

fiilfill the Court's mandate to the PUCO. (Assignment of Error 2, OCC Application for 

Rehearing). 

2. The PUCO unlawfiilly and unreasonably allowed DP&L to charge customers 

another retail stability charge when re-implementing DP&L's prior (2012) electric security plan 

rates, in response to this Court's decision on DP&L's prior electric security plan.^ DP&L's retail 

stability charge to all customers collects unlawfiil transition revenues or any equivalent revenues 

from customers, violating RC. 4928.38. (Assignment of Ertor 1, OCC Application for 

Rehearing). 

3. The PUCO unreasonably precluded parties from re-litigating the reasonableness 

and lawfiilness of DP&L's retail stability charge to customers by applying the doctrines of res 

judicata and collateral estoppel to its 2012 decision. The PUCO's decision was unreasonable 

because the PUCO should have considered the changed circumstances since its 2012 decision. 

The changed curcumstances included two Ohio Supreme Court decisions in 2016'* striking down 

2 147 Ohio St.3d 166, 2016-Ohio-3490, 62.N.E.3d 179. 

^ In re: Application of Dayton Power & Light Co., 147 Ohio St.3d 166, 2016-Ohio-3490, 
62.N.E.3d 179. 

•* In re: Application of Dayton Power & Light Co., 147 Ohio St.3d 166,2016-Ohio-3490, 
62.N.E.3d 179; In re: Application of Columbus Southern Power Co., 2016-Ohio-I608. 
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similar retail stabiUty charges to customers. (Assignment of Error 3, Application for 

Rehearing). 

4. The PUCO unreasonably and unlawfially approved DP&L's $73 million (per year) 

retail stability charge to customers as a provider of last resort ("POLR") charge. The PUCO's 

decision was unreasonable because DP&L is not providing POLR service to its customers while 

it is collecting the POLR charge. The PUCO's decision was unlawfiil because it lacked 

evidentiary support, violating R.C. 4903.09. (Assignment of Error 4, Application for Rehearing). 

AppeUant preserved these issues in its Application for Rehearing, filed Sept. 26, 2016. 

(Attachment C). 

OCC respectfiilly submits that the PUCO's August 26, 2016 Opinion and Order and its 

Third Entry on Rehearing are unreasonable and unlawfiil, and should be reversed or modified 

with specific instructions to the PUCO to correct its errors. 
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THE PUBLIC UTILITIES COMMISSION OF OHIO 

IN THE MATTER OF THE APPUCATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY TO ESTABLISH A STANDARD 
SERVICE OFFER IN THE FORM OF AN 
ELECTRIC SECURITY PLAN. 

IN THE MATTER OF THE APPLICATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY FOR APPROVAL OF REVISED 
TARIFFS. 

IN THE MATTER OF THE APPUCATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY FOR APPROVAL OF CERTAIN 
ACCOUNTING AUTHORFTY, 

IN THE MATTER OF THE APPLICATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY FOR WAIVER OF CERTAIN 
COMMISSION RULES. 

CASE NO. 08-1094-EL-SSO 

CASE NO. 08-1095-EL-ATA 

CASE NO. 08-1096-EL-AAM 

CASE NO, 08-1097-EL-UNC 

FINDING AND ORDER 

Entered in the Journal on August 26,2016 

I. SUMMARY 

{K1) The Comnussion grants The Dayton Power and Light Company's motion to 

implement tirie provisions, terms, and conditions of its first electric security plan until a 

subsequent standard service offer is authorized by tiie Commission. 

n. PROCEDURAL HISTORY 

{% 2} The Dayton Power and Light Company (DP&L) is a pubHc utility as defined 

under R.C. 4905.02, and, as such, is subject to the jurisdiction of this Commission. 

(^3} R.C. 4928.141 provides that an electric distribution utility (EDU) shaU 

provide consumers within its certified territory a standard service offer (SSO) of all 

competitive retaU electric services necessary to maintain essential electric services to 

customers, including a firm supply of electric generation services. The SSO may be either 
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a market rate offer in accordance witii R.C. 4928.142 or an electric security plan (ESP) in 

accordance witii R.C. 4928.143. 

{% 4) On September 2, 2003, in Case No. 02-2779-EL-ATA, et al., the Commission 

issued an Opinion and Order (Order) approving a stipulation establishmg a rate 

stabiUzation period and authorizing DP&L to implement a rate stabUization surcharge 

(RSS). The RSS allowed DP&L to recover costs associated with fuel price increases or 

actions taken in compliance with environmental and tax laws, regulations or court or 

administrative orders, and costs associated with physical security and cyber security 

relating to tiie generation of electricity from plants owned by DP&L and its affiliates. In re 

The Dayton Power and Light Co., Case No. 02-2779-EI^ATA, et al„ Opmidn and Order (Sept 

2,2003). 

fflS} Thereafter, on December 28, 2005, in Case No. 05-276-EL-AIR, tiie 

Cominission adopted a stipulation authorizing DP&L to split its previously approved RSS 

into two separate components: (1) a rate stabiUzation charge (RSC) and (2) an 

environmental investment rider (EIR). The RSC was autiiorized to pay DP&L for costs 

associated with its provider of last resort (POLR) obligations, wtule the EIR authorized 

DP&L to recover environmental plant investments and incremental operations and 

maintenance, depreciation, and tax costs to install environmental control devices on its 

generating units. The Commission detennined the RSC and EIR were both fair, 

reasonable, and supported by the record. In re The Dayton Power and Light Co., Case No. 

05-276-EL-AIR, Opinion and Order (Dec. 28, 2005). The Supreme Court of Ohio 

subsequentiy affirmed the Commission's decision and upheld both the RSC and the EIR, 

Ohio Consumers' Counsel v. Pub. Util Comm., 114 Ohio St.3d 340,2007-Ohio-4276. 

{K ^} Sy Order issued on June 24, 2009, in this case, the Comnussion approved a 

stipulation and recommendation establishing DP&L's fet ESP {ESP I). In re The Dayton 

Power and Light Co., Case No. 08-1094-EL-SSO, et al., (ESP I Case), Opmion and Order gune 



Attachment A 

08-1094rEL-SSO,etal. -3-

24,2009). The RSC, EIR, and a fuel and purchased power rider (fuel rider) were included 

in ESP J. 

{f 7} Thereafter, by Order issued on September 4, 2013, in Case No. 12-426-EL-

SSO, the Commission approved DP&L's proposal for a second ESP {ESP II) with certain 

modifications. Included in ESP II was a service stabiUty rider (SSR) for DP&L's financial 

integrity. In re The Dayton Power and Light Co,, Case No. 12-426-EL-SSO, et al. (ESP II Case), 

Opinion and Order (Sept. 4,2013). 

{f 8} However, on June 20, 2016, the Supreme Court of Ohio issued an opinion 

reversing the decision of the Commission approvhig ESP IL In re Application of Dayton 

Power 6- Light Co., — Ohio St.3d —, 2016-Ohio-3490, — N.E.3d —. Subsequentiy, on July 

19,2016, a mandate from the Supreme Court of Ohio was filed in the ESP II Case requiring 

the Commission to modify its order or issue a new order. 

{% 9] On July 27, 2016, DP&L fUed a motion and memorandum in support in the 

ESP II Case to witiidraw its application for ESP IL Pursuant to R.C. 4928.143(C)(2)(a), "[i]f 

the Commission modifies and approves an appUcation [for an ESP], the electric 

distribution utiUty may withdraw the application, thereby terminating it, and may file a 

new standard service offer under this section or a standard service offer under section 

4928.142 of the Revised Code." Contemporaneous with tius Order, the Commission grants 

DP&L's motion to withdraw ESP II, thereby tenninating it. 

{f 10} Pursuant to R.C. 4928.143(C)(2)(b), "[i]f tiie utility terminates an appUcation * 

* * or if the commission disapproves an application * * *, the commission shall issue such 

order as is necessary to continue the provisions, terms, and conditions of the utUity's most 

recent standard service offer, along with any expected increases or decreases in fuel costs 

from those contained in that offer, untU a subsequent offer is authorized pursuant to this 

section or section 4928.142 of the Revised Code, respectively." Accordingly, on July 27, 

2016, DP&L filed a motion in this proceedmg to implement ESP I pursuant to R,C. 
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4928.143(C)(2)(b). Thereafter, on August 1, 2016, DP&L filed proposed tariffs to 

hnpiementESPL 

1% 11} Memoranda contra to DP&L's motion to implement ESP I were fUed in this 

case by tiie Ohio Manufactiirers' Association (OMA), the Kroger Company (Kroger), the 

Ohio Consumers' Counsel (OCC), Industrial Energy Users - Ohio (lEU-Ohio), Ohio Energy 

Group (OEG), and the RetaU Energy Supply Association (RESA). By Entry issued on 

August 3, 2016, the Commission requested cormnents from parties regarding DP&L's 

proposed tariffs. Comments on DP&L's proposed tarills were fUed by Ohio Partners for 

Affordable Energy (OPAE), Honda of America Manufacturing, Inc. (Honda), the City of 

Dayton (Dayton City), OCC, lEU-Ohio, hiterstate Gas Supply, hic. (IGS), RESA, Kroger, 

and OMA. On August 18, 2016, DP&L fUed a reply to the memoranda contra and 

comments regarding DP&L's motion and proposed tariffs to implement ESP L We note 

that some parties combined arguments regarding DP&L's motion to vdthdraw ESP II with 

arguments regarding DP&L's motion and proposed tariffs to implement ESP L In this 

case, the Conunission is only considering DP&L's motion to implement ESP I and the 

proposed tariffs. As we noted above, the Commission granted DP&L's motion to 

withdraw ESP II, thereby terminating it, in the ESP II Case. 

IIL ARGUMENTS OF THE PARTIES 

1% 12} Pursuant to R.C. 4928.143(C)(2)(b), "[i]f tiie utUity termmates an application * 

* * or if the commission disapproves an application * * *, the commission shall issue such 

order as is necessary to continue the provisions, terms, and conditions of the utility's most 

recent standard service offer, along with any expected increases or decreases in fuel costs 

from those contained in that offer, until a subsequent offer is authorized." DP&L argues m 

its motion to implement ESP I that the Commission must issue an order authorizing it to 

implement ESP I, pursuant to R.C. 4928.143(C)(2)(b) until the Commission approves a 

subsequent SSO. 
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{f 13) OPAE, Honda, Dayton City, OCC, lEU-Ohio, IGS, RESA, Kroger, and OMA 

assert that the Supreme Court of Ohio's decision reversing the Commission's decision hi 

ESP II should result in a rate decrease, whereas DP&L's proposed tariffs would increase 

rates to customers. Further, the parties aver that DP&L's proposed tariffs to implement 

ESP I should be moot because the Commission should require DP&L to continue ESP II 

without the SSR. They argue that DP&L's request to implement ESP I with the RSC is an 

attempt to circumvent the Supreme Court of Ohio's decision reversing the SSR. 

[^ 14} Honda, Dayton Qty, lEU-Ohio, OCC, and Kroger then argue that if the 

Cdmmiseion authorizes DP&L to implement ESP I, the RSC shotdd not be included 

because it expired by its own terms and should be terminated. They note that when ESP I 

was originally authorized, DP&L was providmg service as a provider of last resort and the 

RSC was a POLR charge. However, they argue this justification for the RSC is no longer 

applicable because POLR service is now provided by competitive bidding process auction 

participants. Since DP&L no longer bears the risk of providing POLR service, they argue 

that it shotdd not be permitted to collect the RSC. Further, the parties assert that the RSC 

would unlawfully authorize DP&L to collect transition revenues or equivalent revenues, 

much like the SSR that was reversed by the Supreme Court of Ohio. In re Application of 

Dayton Power & Light Co., —Ohio St.3d—, 2016-Ohio-3490, —N.E.3d~. However, m its 

reply, DP&L argues the RSC should be implemented as a provision, term, or condition of 

ESP I for tiiree reasons: (1) R.C. 4928.143(C)(2)(b) requhes the Commission to contmue the 

provisions, terms, and conditions of ESP I, (2) no party sought rehearing of the 

Commission's Order in the ESP I Case so they are barred from re-litigating the RSC due to 

the doctrines of res judicata and coUateral estoppel, and (3) the RSC is a permissible charge 

authorized by die Conunission pursuant to R.C. 4928,143(B)(2)(d). 

{% 15} ShnUarly, OCC argues the Commission should not authorize DP&L to collect 

the EIR. OCC notes the EIR was authorized m ESP I to compensate DP&L for mvestments 

in its generation units to address United States Environmental Protection Agency (US 
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EPA) regulations. OCC asserts that DP&L is already collectmg the EIR through base 

generation rates. Therefore, OCC avers that hnplementing the EIR would authorize DP&L 

to charge customers twice for the same service. Further, OCC asserts the EIR would 

unlawfully authorize DP&L to coUect transition revenues or equivalent revenues, much 

like the RSC or the SSR that was reversed by the Supreme Court of Ohio. In re Application 

of Dayton Poiver & Light Co., —Ohio St.3d—, 2016-Ohio-3490, —N.E.3d—. 

If 16\ ZEU-Ohio, OMA, and Kroger argue tiiat if the Commission authorizes DP&L 

to implement ESP I, then the Commission should requure DP&L to implement the 

provisions, terms, and conditions of ESP J as they were originaUy authorized. The parties 

argue that R.C 4928.143(C)(2)(b) requires DP&L to implement ESP I exactly as it was. To 

do this, lEU-OHo initially asserts the Commission should direct DP&L to delete its 

transmission cost recovery rider-bypassable (TCRR-B) and transmission cost recovery 

rider-nonbypassable (TCRR-N) tariff sheets to implement just the bypassable transmission 

cost recovery rider authorized in ESP I. lEU-Ohio then argues the Commission should 

direct DP&L to remove its request for shared savings from its application in Case No. 16-

329-EL-RDR to update and reduce its energy efficiency rider rates. Further, lEU-Ohio 

asserts the Commission should direct DP&L to delete the storm cost recovery rider tariff 

sheet and the reconcUiation rider tariff sheet. However, IGS, RESA, and OCC support 

maintahung some provisions of ESP II and support maintaining the integrity of the 

current market structure, including maintaining competitively bid generation rates and 

the TCRR-N. 

{̂  17} In its reply, DP&L argues that its proposed tariffs to maintain certain aspects 

of ESP II and market structure wiU minimize customer and market impacts. DP&L asserts 

that the parties ignore the following key pohits: (1) competitive bidding has occurred in 

DP&L's service territory, and parties have already entered mto burtdmg contracts in 

reliance upon that process, (2) several riders in ESP I were not impacted by ESP II, and (3) 

DP&L's rates would actually be sigiuf icantiy higher if new rates were implemented exactiy 
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as they were in ESP I in 2013. When DP&L filed its proposed tariffs, it noted that it would 

honor existing contracts with winning competitive bid suppliers through the end of their 

term in May 2017 and maintain current PJM obligations for aU suppUers. Therefore, DP&L 

intends for its tariffs to reflect the competitive bid rate in order to minimize rate impacts to 

customers. 

{f 18} FinaUy, Honda and Dayton City request clarification conceming DP&L's 

calculation of fuel costs under the fuel rider and the continuation of the competitive 

biddmg process. Honda and Dayton City also request the Commission establish a 

procedural schedule in this matter. 

IV. COMMISSION CONCLUSION 

1% 19} The Commission notes that on December 28, 2005, in Case No. 05-276-EL-

AIR, the Commission adopted a stipulation authorizing DP&L to split its previously 

approved RSS into two separate components: the RSC and the EIR. The RSC was 

authorized to pay DP&L for costs associated with its POLR obligations, whUe the EIR 

authorized DP&L to recover environmental plant investments and incremental operations 

and maintenance, depreciation, and tax costs to install environmental control devices on 

its generating units. The Commission determined both the RSC and EIR were fair, 

reasonable, and supported by the record. In re The Dayton Power and Light Co., Case No. 

05-276-EL-AIR, Opmion and Order (Dec. 28,2005). Thereafter, the Supreme Court of Ohio 

affirmed our decision. Ohio Consumers' Counsel v. Pub. Util Comm., 114 Ohio StSd 340, 

2007-Ohio-4276. By Order issued on June 24,2009, in this case, the Commission approved 

a stipulation estabUshing ESP I and continuing the RSC and EIR as terms of ESP L ESP I 

Case, Opinion and Order Qune 24, 2009). Furtiaer, along witii tiie RSC and EIR, tiie 

Commission authorized a fuel and purchased power rider, a storm cost recovery rider, an 

energy efficiency rider, and a transmission cost recovery rider. No party appealed the 

Commission's decision approving ESP I. 



Attachment A 

08-1094-EL-SSO, et al. -8-

{̂  20} Pursuant to R.C. 4928.143(C)(2)(b), if the utiUty terminates an ESP, the 

Commission shaU issue such order as is necessary to continue the provisions, terms, and 

conditions of the utility's most recent SSO, We note that we have granted DP&L's motion 

to withdraw ESP II, thereby terminating it. Accordingly, with the termination of ESP II, 

the Conunission finds that DP&L shaU implement the provisions, terms, and conditions of 

ESP I, along with any expected increases or decreases in fuel costs, pursuant to R.C. 

4928.143(C)(2)(b), until a subsequent SSO is authorized. 

{f 21} As a preliminary matter, the Commission grants DP&L's proposals to 

recover the costs of energy and capacity obtained through the competitive bid process to 

serve non-shopping customers through base generation rates (the "standard offer" tariff 

sheet) and to set the fuel rider to zero, excluding amoimts being reconcUed from prior 

periods. R.C 4928.143(C)(2)(b) requires the Commission to adjust for any expected 

increases or decreases in fuel costs from those contained in the previous SSO. We find that 

R.C. 4928.143(C)(2)(b) aUows adjustment for purchased power as well as fuel. In this case, 

all of DP&L's non-shopping customers are being served by energy and capacity purchased 

from the wholesale markets through the competitive bidding process. It is long standing 

regulatory practice for "fuel" and "purchased power" to be used interchangeably. For 

example, DP&L's existing fuel rider specifically includes both fuel and purchased power 

costs. Therefore, the Commission finds that DP&L's proposed tariffs should be approved 

as it relates to honoring existing contracts with winning competitive bid suppliers and 

maintaining current PJM obligations for all suppliers. This wiU maintain the integrity of 

the competitive bid process and allow non-shopping customers to contUiue to benefit from 

market-based rates. 

{̂  22} With respect to the EIR, the Commission notes the EIR is a bypassable rider, 

and thus, was part of the rate offered to non-shopping customers in ESP I. The EIR was 

authorized in ESP I to allow DP&L to recover environmental plant investments and 

incremental operations and maintenance, depreciation, and tax expenses to instaU 
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envu'onmental control devices on its generating units to comply with US EPA regulations. 

However, when the EIR was originally authorized, those generating units were being used 

to provide public utiUty service to non-shopping customers as part oi the standard service 

offer. With the implementation of the competitive bidding process to procure retail 

electric generation from wholesale suppliers, those generating units and their associated 

envuronmental controls are not currentiy being used to provide public utility service to 

non-shopping customers under the standard service offer. Therefore, while the EIR is a 

provision, term, or condition of ESP I, the environmental controls for which the EIR 

recovered DP&L's investments are no longer used and useful in rendering public utiUty 

service to customers. Accordingly, similar to the fuel rider, the EIR should be approved as 

a provision, term, or condition of ESP I, but should be set to zero. We also note the SSO 

for non-shopping customers in ESP I included base generation rates, the EIR, and the fuel 

rider. Thus, the energy and capacity obtained by the competitive bidding process should 

replace the EIR, as well as base generation rates and the fuel rider. As proposed by DP&L, 

the costs of such energy and capacity will be recovered through the standard offer tariff. 

{t 23} The RSC is a nonbypassable POLR charge to aUow DP&L to fulfill its POLR 

obligations. WWle POLR service is currently provided by competitive bidding process 

auction participants, DP&L retains its obUgation, over the long term, to serve as provider 

of last resort. We note there are no further competitive auctions scheduled to procure 

energy and capacity for non-shopping customers after May 31, 2017. R.C 4928.141 

provides that the EDU must provide constuners with an SSO of aU competitive retail 

electric services necessary to maintain essential electric service to consumers, including a 

firm supply of electric generation service. Therefore, pursuant to R.C. 4928.141, DP&L 

maintains a long-term obligation to serve as provider of last resort, even while POLR 

services are being provided by competitive bidding auction participants in the short-term. 

Further, we have already determined the RSC is a valid provision, term, or condition of 

ESP L The Commission stated in its December 19, 2012, Entry in this case, "[t]he 

Commission finds that the provisions, terms, and conditions of the ESP include the RSC 
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As one of the provisions, terms, or conditions of the current ESP, the RSC should contmue 

with tiie ESP untU a subsequent standard service offer is autiiorized." ESP I Case, Entry 

(Dec. 19, 2012). On February 19, 2013, the Commission issued an Entry on Rehearing 

upholding its determination that the RSC is a provision, term, or condition of ESP L ESP I 

Case, Entty on Rehearing (Feb. 19, 2013). No party appealed this ruling by the 

Commission, Accordingly, the Commission has already determined the RSC is a 

provision, term, or condition of ESP I', therefore, we find the parties' arguments both lack 

merit and are barred by the doctrines of res judicata and collateral estoppel. 

{f 24} Ftirther, the Commission finds the elimination of the transmission cost 

recovery riders, TCRR-B and TCRR-N, would unduly disrupt both the competitive 

bidding process supplying the SSO and individual customer contracts with suppliers of 

competitive retail electric service (CRES Providers). The wholesale suppliers for SSO 

customers rely upon DP&L to acquire certain transmission services under the TCRR-N 

and may not have included the costs of these transmission services in their bids to serve 

SSO customers. Thus, elimination of the TCRR-N may severely disrupt existing contracts 

for wholesale suppliers and discourage future participation in the competitive bidding 

process. Preservation of the integrity of the competitive bidding process is of the highest 

priority for the Commission. Likewise, CRES Providers also rely upon DP&L to procure 

certain transmission services under the TCRR-N and could be forced to terminate or 

renegotiate theh* contracts with their customers if the TCRR-N were eliminated, Finrther, if 

a mechanism like the TCRR-N is eliminated in tiiis case and then restored in DP&L's next 

SSO, contracts between CRES Providers and individual customers could be further 

disrupted by the subsequent regulatory change. Accordmgly, we wiU not accept lEU-

Ohio's recommendation to eUminate the TCRR-N and TCRR-B at fhis time. 

{% 25} However, the Commission understands that a number of merc<mtile 

customers could benefit by shopping for aU transmission services. The Cormnission 

encourages such customers, and lEU-Ohio, to work with Staff to determine whether a 
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filing under R.C. 4905.31 could enable these customers to receive an exemption from the 

TCRR-N and to shop for transmission services. 

{f 26} We also disagree with lEU-Ohio's claim that the Commission should direct 

DP&L to delete its storm cost recovery rider from DP&L's tariffs. The stipulation 

approved by the Commission in the ESP I Case specifically authorized DP&L to request a 

separate rider to recover the costs of storm damage. Therefore, the storm cost recovery 

rider is a provision, term or condition of ESP I, and DP&L should be permitted to continue 

its current storm cost recovery rider, ESP I Case, Opinion and Order (June 24,2009) at 5-6. 

{^27} Likewise, the Commission disagrees with lEU-Ohio's argument that the 

Commission should direct DP&L to reduce the rates of the energy efficiency rider to the 

amounts recovered under ESP I and to remove its request for shared savings from DP&L's 

application in Case No. 16-329-EL-RDR. R.C. 4928.143(C)(2)(b) does not requfre tiie 

Commission to reestablish the "rates" of the previous SSO; the statute reqtures the 

Commission to continue the "provisions, terms, and conditions" of the previous SSO, 

Further, we note tiie stipulation in the ESP I Case specificaUy aUows DP&L to implement 

an energy efficiency rider to recover costs related to programs implemented to achieve 

compliance with the statutory energy efficiency and peak demand reduction standards. 

ESP I Case, Opinion and Order (Sept 4, 2013) at 5. Moreover, we find that the issue oi 

whether DP&L should receive shared savings is better resolved in Case No. 16-329-EL-

RDR. 

{̂  28} In conclusion, the Commission finds that DP&L's motion to implement ESP I 

should be granted. Therefore, vidthin seven days, DP&L shaH file final tariffs, consistent 

with this Finding and Order, subject to review by the Commission. FinaUy, the 

Commission finds that no hearing is necessary in this matter. 

V. ORDER 

{f 29} It is, therefore. 
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{̂  30} ORDERED, That DP&L's motion to Unplement previously autiiorized rates 

be granted. It is, furtiier, 

{If 31} ORDERED, That, withm seven days, DP&L file, m final form, two complete 

copies of its tariff, consistent with this Fmding and Order. One copy shaU be filed in this 

case docket and one copy in its TRF docket It is, further, 

(f 32} ORDERED, That the effective date of the new tariff shall be a date not earlier 

than the date of this Finding and Order, and the date upon which the final tariffs are filed 

with the Commission. It is, further, 

{f 33) ORDERED, That nothing m this Fmdhig and Order shaU be bindmg upon 

the Commission in any future proceeding or hivestigation involving the justness or 

reasonableness of any rate, charge^ rule, or regulatioru It is, further, 

{̂  34} ORDERED, That DP&L notify all customers regardmg the avaUability of the 

new tariffs via a biU message, via a bill insert, or via a separate mailing within 30 days of 

the effective date of the tariffs, A copy of the customer notice shaU be submitted to the 

Commission's Service Monitoring and Enforcement Department, Reliability and Service 

Analysis Division, at least 10 days prior to its distribution to customers. It is, further. 
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{5f 35} ORDERED, That a copy of this Finding and Order be served upon each party 

ol record in this case. 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

/^ 2 / ^ 
Asim Z. Haque, Chairman 

LyrinSla^?^ 

/ Thonias W. Johnson 

SvI.Betii Trombold 

M. Howard Petricoff 

GAP/BAM/sc/vrm 

Entered in the Joumal 
AUG S 6 2918 

Barcy F. McNeal 
Secretary 
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THE PUBLIC UTILrnES COMMISSION OF OHIO 

IN THE MATTER OF THE APPLICATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY TO ESTABLISH A STANDARD 
SERVICE OFFER IN THE FORM OF AN 
ELECTRIC SECURITY PLAN. 

IN THE MATTER OF THE APPUCATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY FOB APPROVAL OF REVISED 
TARIFFS. 

IN THE MATTER OF THE APPLICATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY FOR APPROVAL OF CERTAIN 
ACCOUNTING AUTHORITY. 

IN THE MATTER OF THE APPUCATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY FOR WAIVER OF CERTAIN 
COMMISSION RULES. 

CASE No. 08-1094-EL-SSO 

CASE NO. 08-1095-EL-ATA 

CASE NO. 08-1096-EL-AAM 

CASENO. 08-1097-EL-UNC 

THIRD ENTRY ON REHEARING 

Entered in the Joumal on December 14,2016 

I. SUMMARY 

{f 1) The Commission finds that the assignments of error raised in the applications : 

for rehearing lack merit. Accordingly, the Commission denies the appUcations for rehearing, . 

n. PROCEDURAL HISTORY 

{% 2} The Dayton Power and Light Company (DP&L) is a public utility as defined 

under R.C. 4905.02 and, as such, is subject to the jurisdiction of this Commission. 

{f 3} R.C. 4928.141 provides that an electric distribution utility (EDU) shaU provide : 

consumers v^tiiin its certified territory a standard service offer (SSO) of all competitive retail 

electric services necessary to maintain essential electric services to customers, including a firm •, 

supply of electric generation services. The SSO may be either a market rate offer in • 
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'. accordance with R.C. 4928,142 or an electric security plan (ESP) in accordaiKe with R.C. 

: 4928,143. 

{114} By Ophiion and Order (Order) issued on June 24, 2009, in this case, the 

. Commission adopted the stipulation and reconunendation of the parties (Stipulation) to 

; • establish DP&L's first ESP {ESP I). Included as terms, conditions, or charges in ESP I we are 

, a rate stabilization charge (RSC), an environmental investment rider (EIR), and a fuel and 

purchased power rider. Thereafter, by Entry issued on December 19,2012, the Cotnmission 

^ continued ESP I, includmg the RSC, untU a subsequent SSO could be authorized. 

(f 5} By Order issued on September 4,2013, the Cominission modified and approved , 

DP&L's appUcation for a second ESP (ESP IT). Included in ESP II was a service stabiUty rider 

: (SSR) for DP&L's fhiancial integrity. In re The Dayton Power and Light Co., Case No. 12-426-

i [ EL-SSO, et al. (ESP II Case), Ophiion and Order (Sept 4,2013). On June 20,2016, tiie Supreme = 

Court of Ohio issued an opinion reversing the decision of the Commission approvmg ESP II 

, and disposing of all pending appeals. In re Application of Dayton Power & Light Co., Ohio 

•: St3d ,2016-Ohio-3490, N.E.3d , Subsequentiy, on July 16,2016, a mandate from the [ 

. •; Supreme Court of Ohio was filed in the ESP II Case requiring the Commission to modify its 

;;. order or issue a new order. Therefore, on August 26,2016, in the ESP II Case, the Commission i 

i modified ESP II pursuant to the Court's directive and then granted DP&L's appUcation to ' 
I . 

• ;i withdraw ESP II, thereby terminating it. 

'•^ (f 6} R.C, 4928.143(C)(2)(b) provides that if the utiUty termmates an appUcation for 

; • an ESP or if the Commission disapproves an application, the Commission shaU issue such 

.'" order as is necessary to continue the provisions, terms, and conditions of the utUity's most 

'••' recent SSO, along with any expected increases or decreases in fuel costs from those contained 

' hi tfaat offer, until a subsequent SSO is authorized. By Order issued on August 26,2016, in • 

:;. this case, the Commission granted DP&L's application to implement its most recent SSO, . 

:) which is ESP J, pursuant to R.C, 4928.143(C)(2)(b). Additionally, ti^e Conunission dfrected • 

'• • DP&L to file tariffs to unplement ESP L 
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{f 7] R.C. 490310 states that any party who has entered an appearance in a 

.: Commission proceeding may apply for rehearing with respect to any matters detennined in 

that proceeding, by filing an appUcation within 30 days after the entry of the order upon the 

i •. joumal of the Commission. 

{1[ 8} On September 23 and 26, 2016, appUcations for rehearing were filed by Ohio 

; Partners for Affordable Energy, Edgemont N«ghborhood CoaUtion (OPAE Edgemont), 

i Industrial Energy Users - Ohio (lEU-Ohio), Ohio Energy Group (OEG), the Ohio 

' • Manufacturers' Association (OMA), the Kroger Company (Kroger), and the Ohio Consumers' 

;; Counsel (OCC) regarding the Commission's August 26, 2016, Order granting DP&L's 

; appUcation to implement ESP J pursuant to R.C. 4928.143(C)(2)(b). Thereafter, on October 3 

; and 6,2016, DP&L filed memoranda contra to the appUcations for rehearmg, 

'} {f 9} By Entry issued on October 12,2016, the Conunission granted rehearing for the 

', limited purpose of further consideration of the matters raised in the appUcations for 

;. rehearing. We found that sufficient reason was set forth by the parties to warrant further 

!! consideration of the matters raised in the applications for rehearing. 

{If 10} Thereafter, on November 14, 2016, OCC filed an application for rehearing 

•} regarding the Commission's granting of rehearing for the limited purpose of further 

1:; consideration of the matters specified in the applications for rehearing. On November 25, 

. •[ 2016, DP&L fUed its memorandum contra to OCC's application for rehearing. 

j ; 

HI. DISCUSSION 

{f 11} IiutiaUy, the Commission notes that many of the assignments of error raised by 

^ \ the parties are not relevant to this case. Pursuant to R.C. 4928.143(C)(2)(a), "If the Commission ; 

*. modifies and approves an application [for an electric security plan], the electric distribution 

; '• titility may withdraw the application, thereby tenninating it, and may file a new standard 

I;. service offer * * * ". Accordhigly, ui the ESP II Case, DP&L withdrew its application for ESP 

• ; n • • " - -
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JJ, which was granted by the Commission, thereby terminatmg ESP IL ESP II Case, Finding 

, and Order (Aug. 26,2016). 

(If 12) Additionally, pureuant to R.C 4928.143(C)(2)(b), ' W ^ ^ "tility terminates an 

; application * * * or if the commission disapproves an application * * *, the commission shall 

: issue such order as is necessary to continue the provisions, terms, and conditions of the 

• utility's most recent standard service offier, along with any expected increases or decreases in 

fuel costs from those contained in that offer, until a subsequent offer is authorized pursuant 

to this section or section 4928.142 of the Revised Code, respectively." Accordingly, on July 27, 

: 2016, DP&L filed a motion in tius proceeding to implement ESP I piwsuant to R.C 

4928.143(C)(2)(b), and then filed proposed tariffs. Therefore, hi this case, the Cominission is 

: only considering rehearing on its decision to implement ESP I pursuant to R,C. 

., 4928.143(C)(2)(b). Assignments of error related to DP&L's witiidrawal of ESP II and the 

r Commission's granting of DP&L's withdrawal, thus terminating ESP II, are not relevant to 

;: this case and should have been raised in the ESP II Case. Likewise, assigrmients of error 

;, related to the service stability rider (SSR) are not relevant to this proceeding. The SSR was 

] authorized in ESP II and aU issues regarding the SSR shoidd be raised m that proceeding. 

'. {f 13} The assignments of error that are not relevant in this case include OPAE 

Edgemont's first assignment of error, in which OPAE Edgemont argues the Commission 

I unlawfuUy acted outside the scope of its authority in granting DP&L's appHcation to 

;. witiidraw ESP 11. Additionally, tiiree of tiie assignments of error raised by OEG are moot or 

:'. otherwise not relevant in this proceedmg. First, OEG argues that the Cominission erred by 

: finding the Supreme Court of Ohio reversed the Conunission's entire decision in the ESP II 

Case. Second, OEG asserts tiie Commission erred by aUowing DP&L to v^dthdraw and 

• terminate ESP IL Third, OEG argues the Commission erred by failing to address OEG's 

: request for a refund of the SSR. Each of these three assignments of error are regarding the 

•: Commission's decision to grant DP&L's vwthdrawal of ESP II pursuant to R.C. 

•; 4928.143(C)(2)(a). 
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{f 14) FinaUy, two of the assignments of error raised by lEU-Ohio are moot or 

; otherwise not relevant in this proceeding. Ffrst lEU-Ohio argues the Commission's Order 

was unlawful or unreasonable for failing to address lEU-Ohio's argument that the 

i Commission should iiutiate a proceeding to refund the SSR. Second, lEU-Ohio asserts the 

•: Commission's Order was unlawful and tmreasonable for faUing to initiate a proceeding to 

i account for amounts bUled and collected under the SSR. Each of these assignments of error 

; ^ relate to ESP II and the SSR. Neither ESP II nor the SSR were litigated or considered in this 

• case. Accordingly, rehearing is denied on these assignments of error for being moot or 

otherwise not relevant in this proceedmg, 

A Assignment of Error 1 

{%151 OEG, OMA, and Kroger argue the Commission misapplied R.C 

;'[ 4928.143(C)(2)(b) by aUowing DP&L to recover competitive bid process energy and capacity 

•• costs through base generation rates and setting the fuel rider to zero, excluding amounts 

• being reconciled from prior periods. OMA asserts it supports the policy rationale for the 

i i Commission's decision to maintain the market-based framework, but is concemed the Order 

'• sets a dangerous legal precedent that wiU enable utilities in futiire cases to pick provisions 

' J across multiple ESPs that they find most favorable, 

;• 1% 16} DP&L argues the parties ignore several key points: 1) competitive bidding has 

J occurred in DP&L's service territory, and parties have entered into contracts in reliance upon 

: • that process; 2) several riders are not impacted by ESP II (e.g.. Universal Service Rider, Energy 

'^ Efficiency Rider, Alternative Energy Rider); and 3) DP&L's rates would actually be 

:• significantiy higher if new rates were implemented exactiy how they existed in 2013. 

•' Therefore, DP&L argues, granting rehearing on this assigrunent of error would not be in the 

:' public interest. DP&L asserts the Conunission should reject this assignment of error. 

,. Accordir^ to DP&L, granting rehearing on tfais assignment of error would disrupt the 

: • competitive market and related contracts, and result in rates that are significantiy higher than 

. those proposed fay DP&L, 

•:i 
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CONCLUSION 

• ffl 17} The Commission fmds rehearing on these assignment of error should be denied. 

'. R.C. 4928.143(C)(2)(b) provides that i£ the utility terminates an application for an ESP, the 

Commission shaU issue such order as is necessary to continue the provisions, terms, and 

. conditions of the utUity's most recent SSO, along with any expected increases or decreases in 

fuel costs from those contained in that offer. ESP I is DP&L's most recent SSO, and included 

:) in ESP I is a "bypassable fuel recovery rider to recover retail fuel and purchased power costs, 

', based on least cost fuel and purchased power being allocated to rctail customers," Stipulation 

; i (Feb. 24, 2009) at 3. Therefore, aUowing DP&L to recover the cost of fuel and purchased 

;,. power, including energy and capacity obtained though the competitive biddir^ process, is 

,; consistent with the provisions of ESP I. Moreover, the Comnussion autiiorized DP&L to 

:; recover the costs of energy and capacity obtained through the competitive bid process to 

'- serve non-shopping customers through base generation rates rather than the fuel and 

:: purchased power rider in order to minimize any rate impacts due to the different rate designs 

. '• implemented in DP&L's legacy base generation rates and the fuel and purchased power rider. 

{il 18} R.C. 4928.02(G) provides that it is the policy of the state of Ohio to recognize the 

;!; continuing emergence of competitive electricity markets through the development and 

11 implementation of flexible regtdatory treatment. We find that such flexible regulatory 

; i treatment is absolutely necessary in this instance to protect the public interest, maintain 

' \ reasonable rates, ensure the integrity of existing contracts, and otherwise protect Ohio's 

IJ competitive bid process for procuring wholesale power. Accordingly, we refuse to take any 

::. action which threatens the integrity of tiie competitive bid process. 

If 19} Fiurtiier, aU of DP&L*s non-shopping customers are being served by energy and 

' capacity purchased from the wholesale markets through the competitive bid process, DP&L 

\} customers benefit from the lesser rates resulting from the competitive bid process, and we 

1 find tiiat the process should be maintauied. We held in our Order, and now affirm, that 

• i DP&L's proposed tariffs should be approved as the proposed tariffs honor existing contracts 
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• with winning competitive bid suppliers and maintain current PJM obligations for all 

.. suppUers, for the benefit of customers. Accordingly, rehearing on this assignment of error is 

denied, 

= B, Assignment of Error 2 

{f 20} OEG, OMA, Kroger, and lEU-Ohio argue the Commission misapplied R,C 

: 4928.143(C)(2)(b) by retaining the transmission cost recovery riders from ESP IL In ESP II, 

• ] the Commission authorized a bypassable transmission cost recovery rider (TCRR-B) and a 

d nonbypassable transmission cost recovery rider (TCRR-N), lEU-Ohio asserts that regardless 

: i. of the merit of the rationales offered by the Commission, the Commission is without authority 

;. to authorize the continuation of the TCRR-N now that ESP 1/has been terminated. lEU-Ohio 

'••-. avers the Cominission is required, pursuant to R.C. 4928.143(C)(2)(b), to restore the fuUy 

i [ bypassable TCRR-B, which was one of the provisions, terms, and conditions of ESP I. Further, 

'. lEU-Ohio argues the Commission is required to comply with its rules, including Ohio 

-. Adm.Code 4901:l-36-04(B), which requires transmission riders to be fuUy bypassable. 

'•' FinaUy, lEU-Ohio asserts the TCRR-N is preempted by federal law because it blocks 

. customers from taking service directly under PJM's open access transmission tariff (OATT) 

' I and because costs are not allocated and biUed in the same manner as required by PJM's OATT, 

';; {̂  21} DP&L argues the parties ignore that existing competitive retaU electric service 

; ;• (CRES) supply contracts, existmg SSO auction-winning bids, and related Master SSO Supply 

! ji Agreements are all premised upon the TCRR-N/TCRR-B structure that was put in place in 

j . ESP II. These contracts and wiiming bids assume that transmission costs wiU be incurred and 

I; recovered by DP&L through the TCRR-N, DP&L asserts that if the Commission were to 

I > eliminate the TCRR-N, ample lead time would be required to prepare and adjust existing and 

if new contracts. 
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CONCLUSION 

ff 22} The Commission finds that rehearing on Ihis assignment of error should be 

denied. The Revised Code requires the Cominission to both retum DP&L to ESP I and to 

! recognize the emergence of competitive electricity markets through flexible regulatory 

treatment We note that R,C. 4928.143(Q(2)(b) requires DP&L to retum to ESP I, hicluding 

:: the terms, conditions, and charges thereof. However, ESP I does not prohibit a 

; nonbypassable transmission cost recovery rider. The Stipulation in this case expressly 

• provides that DP&L may apply to the Commission for approval of separate rate riders to 

• • recover "TCRR costs" and "RTO costs not recovered m the TCRR." Stipulation (Feb. 24,2009) 

: • at 11. The Stipitiation does not address whether such riders should be bypassable or non-

, bypassable. Therefore, we find that the TCRR-N is authorized by the Stipulation in ESP I. 

{% 23} Further, R.C. 4928.02(G) is clear that the Commission must "recognize the 

' continuing emergence of competitive electridty markets through the development and 

: implementation of flexible regulatory treatment" The Commission understands that 

i; terminating the TCRR-N could have a dismptive effect on electricity markets and that 

i: existing CRES supply contracts were entered into with the expectation that the TCRR-N 

;, would continue for the duration of ESP IL The TCRR-N was authorized for the duration of 

•' ESP II, so CRES providers and participants in the competitive bidding process to serve the 

:\ SSOhadareasonableexpectationthattheTCRR-NwouIdcontinueuntilMay31,2017. DP&L 

i i and IGS each point out that existing CRES contracts, existing SSO auction winning bids, and 
r 

I related Master SSO Supply Agreements are aU premised upon the structure of having a non-

I •: bypassable transmission cost recovery rider. Those contracts and winning bids assume tfaat 

: transmission costs wiU be recovered by DP&L through tfae TCRR-N until May 31,2017. 

{f 24) FinaUy, we find that some of the additional arguments raised by lEU-Ohio lack 

i: merit lEU-Ohio argues the Commission violated its rules, including Ohio Adm.Code 4901:1-

!r 36-04(B), which requires transmission riders to be fidly bypassable. However, Ohio 

; Adm.Code 4901:l-36-02(B) expressly provides that the Commission may, upon an appUcation 
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:: or a motion filed by a party, waive any requirement of the chapter, other than a requirement 

'/. mandated by statute, for good cause shown. Regarding the TCRR-N, such a motion was 

, made by DP&L and granted by the Commission. ESP IT, In re The Dayton Power and Light Co. 

for Waiver of Certain Commission Rules, Case No. 12-429-EL-WVR, AdditionaUy, lEU-Ohio 

argues the TCRR-N is preempted by federal law because it blocks customers from taking 

. service imder PJM's open access transmission tariff (OATT) and costs are not aUocated and 

. billed hi the same manner as requfred by PJM's OATT. However, the TCRR-N never actuaUy 

prohibited customers from obtaming transmission services from PJM's OATT. 

:|: C- Assignment of Errors 

{f 25} OMA, BCroger, OPAE Edgemont, OCC, lEU-Ohio, and OEG argue tfae 

. ( Commission's Order is unjust or unreasonable because it authorizes DP&L to coUect the RSC. 

i,i They argue that tiirough the RSC, DP&L will uniawfuily collect the equivalent of transition 

j:; revenues, much like tfae SSR in ESP II tfaat was overturned by tfae Court The parties assert 

: the Commission sfaould follow tfae holdings from tfae Court's decisions to strike down 

i': unlawful StabiUty cfaarges. They argue that these stability charges aUow utiUties to 

', unlawfully collect the equivalent of transition revenues, in violation of R.C, 4928.38. OEG 

I. asserts tfaat the Court's citation to the AEP Ofaio ESP case can have only one meaning: that 

I DP&L's SSR, which is a financial mtegrity charge equivalent to AEP Ohio's RSR, provides 

:; DP&L witfa unlawful transition revenue and is barred by R.C. 4928.38. Similarly, OCC 

J - accuses the Commission of ignoring the Court's opiiuon, 
i ' 

!• {f 26} OMA and BCroger then assert tfaat DP&L's provider of last resort (POLR) 

;" obligations are not a legitimate justification for tfae RSC. They argue that smce DP&L is not 

;! currently providing POLR services, it should not be permitted to collect costs that are 

;'; hitended to compensate it for providing that function. OMA and Kroger argue the 

;:; Commission's justification of the RSC as a legitimate POLR charge is misplaced. They argue . 

• that auction participants provide POLR services because of their commitment to supply 

i, power through tfae competitive bid process. OMA and Kroger aver that if DP&L is not , 
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: currentiy providing the POLR function, it sfaould not be permitted to coUect costs tfaat are 

• intended to compensate it for providing that fimction. 

{f 27} OPAE Edgemont argues the ESP, mcludmg the RSC, expired on December 31, 

. 2012, purstiant to the terms of the Stipulation, ESP I, Opmion and Order at 5. Therefore, 

since tfae RSC expired, it is no longer a term, condition, or cfaarge in ESP I. 

ff 28) DP&L argues tiiat tiie RSC is a lawful charge, agreed to by tfae parties, and 

,, implemented by the Commission. DP&L asserts that R.C. 4928.143(C)(2)(b) requires the 

, • Conunission to implement "the provisions, terms, and conditions of tfae utiUty's most recent 

-: standard service offer." There is no dispute tfaat ESP J is DP&L's most recent SSO. Furtiher, : 

ij tfaere is no dispute tfaat tfae RSC was a term of ESP I. Tfaerefore, DP&L argues, the 

• \ Commission properly autfaorized DP&L to implement tfae RSC as a term of its most recent 

! SSO, pursuant to R,C. 4928,143(C)(2)(b). 

{f 29} DP&L tfaen argues that the parties'arguments are barred by RC. 4903.10(B) and . 

; ii the doctrines of res judicata and collateral estoppel. DP&L notes that no party in this case 

• !• sought refaearing of tfae Commission decision approving tfae Stipulation, and no party i 

• appealed the decision. It is weM settied, and expressly provided in R.C. 4903.10(B), that a 

i; party cannot challenge a decision if it did not seek rehearing of tfaat decision. Further, the 

j- intervenors arguments are also barred by tfae doctrines of collateral estoppel (issue 

\\ preclusion) and res judicata (claim preclusion). "Oaim preclusion prevents subsequent 

i: actions, by tfae same parties or their privies, based upon any daim arising out of a transaction 

', tfaat was tfae subject matter of a previous action. Where a claim could have been litigated in 

.;. tfae previous suit, claim preclusion also bars subsequent actions on tfaat matter," O^Nesti v. 

: i DeBartoh Realty Corp., 113 Ofaio St.3d 59, 2007-Ofaio-1102,862 N.E.2d 803, f 6 (2007). "Issue 

,': preclusion, on the other hand, serves to prevent reUtigation of any fact or point that was 

;' determined by a court of competent jurisdiction in a previous action between the same parties : 

^ J or their privies. Issue preclusion applies even if tfae causes of action differ." O'Nesti at f 7. 

j { "The doctrine of res judicata requires a plaintiff to present every ground for reUef in the first '• 
I5 
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:, action, or be forever barred from asserting it." Grava v. Parkman Twp., 73 Ohio St3d 379,382, 

, 653 N,E.2d 226 (1995). Further, "tfae doctrkie of res judicata is apphcable to defenses which, 

• -. although not raised, could have been raised in tfae prior action." Johnson's Island, Inc. v. Bd. of 

•, Twp. Trustees, 69 Ohio St2d 241, 246, 431 N.E,2d 672 (1982). DP&L asserts tiiat collateral 

estoppel applies to arguments that could have been brought in an earlier action. In this case, 

; R.C. 4928,39 was in effect at the time ESP I was filed and Utigated, and parties could have 

' raised theh: arguments at the time but did not. DP&L asserts that since no party chaUenged 

:: the Commission's decision in ESP I, the intervenors are barred by tfae doctrines of res judicata 

:'. and coUateral estoppel from cfaaUenging the lawfulness of the RSC 

• (H 30} OMA and Kroger assert that tfae doctrines of res judicata and coUateral estoppel 

r do not apply here. They argue that where "there has been a change in the facts in a given 

III action which either raises a new material issue, or which would have been relevant to the 

•;; resolution of a material issue involved in the earlier action, neither the doctrine of res judicata 

• • nor the doctrine of collateral estoppel will bar litigation of tfaat issue in a later action." State 

;;: ex. rel Westchester Estates, Inc. v. Bacon, 61 Ohio St.2d 42,45,529 N.E.2d 1^5 (1988). ShnUarly, 

: i OCC argues the Commission's Order is unjust or unreasonable because the Commission held 

'; tfaat parties were precluded from re-Utigating the RSC due to tfae doctrines of res judicata and 

I collateral estoppel. 

: CONCLUSION 

{f 31} The Commission finds tfae arguments in support of the assignment of error lack 

. i merit. Accordingly, rehearing on tfais assignment of error sfaould be denied. DP&L's ESP I 

:: was approved by tfae Commission's adoption of a Stipulation signed by the parties to tiriis 

'. •• case, mcluding OCC, lEU-Ofaio, OMA, Kroger, and OPAE. ESP I, Opmion and Order (fune 

j 24, 2009) at 13. The Stipulation, which mcludes the RSC, was adopted by tfae Commission 

I r after holding a hearing and providing parties tfae opportunity to fuUy Utigate this case. No 

\ I party argued that the Stipidation did not meet the Commission's three-prong test for review 
i l 
î; of a stipulation The parties agreed that 1) the settiement was the product of serious 

- !• 

'. I 

i'l 
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•' bargaining among capable, knowledgeable parties; 2) the settiement, as a package, benefits 

;: ratepayers and the public interest; and 3) the settiement package does not violate any 

; important regulatory principle or practice. Stipulation (Feb. 24,2009) at 1-2. The Stipulation 

states, m no uncertain terms, "[tjfais Stipulation contains the entire Agreement among tfae 

; Signatory Parties, and embodies a complete settiement of all claims, defenses, issues and 

: objects m. these proceedkigs." Stipulation (Feb. 24,2009) at 17-18. 

{f 32} With respect to clahns tfaat tfae RSC violates R.C. 4928,38, the Conuiussion notes 

• tiiat, instead of challenging or appealmg the RSC as a violation of R.C. 4928.38, the parties 

il signed "a complete settlement of aU claims, defenses, issues, and objects." Stipulation (Feb, 

' [ 24, 2009) at 17-18. Tfae parties cfaose not to argue at the time tfaat the RSC did not benefit 

• •; ratepayers or tfae pubUc interest, tfaat it violated an important regulatory principle or practice, 

l̂ or that it violated R.C 4928.38. Wfaen tfae Conunission approved ESP I, R.C 4928.38 

I prohibited the collection of transition revenues, yet no party opposed tfae Stipulation or 

; ̂  appealed ESP I to tfae Court, ff tfae parties believed the RSC unlawfully aUowed DP&L to 
; i ; 

Ii collect tiie equivalent of transition revenues, they had ample opportunity to oppose the 
1., 

: \ stipulation or to appeal tfae matter to the Court. They did neither, 

{f 33} Further, the doctrines of res judicata and coUateral estoppel prohibit parties '•. 

= ] from relitigating ffae RSC The RSC is a term, condition, or cfaarge of ESP I tfaat was litigated 

: •' along witfa the rest of ESP I. "Collateral estoppel may be applied in a civU action to bar the 

• [ relitigation of an issue already determined by an administrative agency and leftunchaUenged 
: I 

U If the administrative proceeding was judicial in nature and if the parties had an adequate 

''' opportimity to litigate their versions of tfae disputed facts and seek review of any adverse 

' findings." Tedesco v. Ghnbeigh Hosp. of Cleveland, Inc. (Mar. 16,1989), Cuyahoga App. No. ''• 

\ • 54899,1989 WL 24908. CoUateral estoppel, otherwise known as issue preclusion, profaibits : 

;} the parties from reUtigating the RSC in tfais case. 

'••\ {f 34) Furtfaer, tfae Commission subsequentiy addressed tfae question of wfaether the 

I; RSC violates R.C 4928.38. We deterauned on December 19,2012, in tiiis proceeding, that "the ." 

.ii _. „ ... ; 
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RSCisaprovideroflastresort(POLR)cfaargeandnotatransitioncharge***." Entry (Dec. 19, 

2012) at 4. No party filed an appUcation for refaearing regarding that ruling. Therefore, the 

assignments of error daimmg tfaat the RSC is an unlawful transition charge constitute an 

untimely application for refaearing to our December 19, 2012 Entry and are barred by 

: R.C. 4903.10. 

{f 35) Finally, tfae RSC has afready been afffrmed by the Court. On December 28,2005, 

in Case No. 05-276-EL-AIR, the Commission adopted a stipulation authorizing DP&L to spUt 

. its previously approved rate stabilization surcfaarge into two separate components: (1) die 

.-; RSC; and (2) an environmental investment rider (EIR). As noted above, the RSC was 

. autfaorized to pay DP&L for costs associated witfa its POLR obUgations. The Conunission 

, • determmed in Case No. 05-276-EL-AIR, tfaat the RSC and EIR were both fair, reasonable, and 

'.: supported by tfae record. In re The Dayton Power and Light Co., Case No. 05-276-EL-AIR, 

' Opinion and Order (Dec. 28, 2005). The parties tfaen appealed tfae Commission's decision, 

'. including the RSC, Tfae Supreme Court of Ohio affirmed tfae Commission's decision and 

: upheld both the RSC* and the EIR. Ohio Consumers' Counsel v. Pub. Util Comm., 114 Ohio 

i; St.3d 340,2007-Ohio-4276. Accordingly, we find the assigrunent of error lacks merit, is barred 

I! by tfae doctrines of res judicata and collateral estoppel, and should otherwise be denied. 

:\ D. Assignment of Error 4 

' {f 36) OCC argues m its November 14, 2016, application for rehearing that the 

', • Commission erred by not granthig and holding rehearing on tiie matters specified in OCC's 

•' previous application for rehearing. OCC asserts that the errors in the Commission's Order, 

^ for which OCC filed its application for rehearing, were clear and tfae Commission sfaould 

••; liave granted rehearing. SimUarly, OCC argues that the Commission erred by granting 

; i; refaearing to allow itself more time to issue a final appealable order. By doing so, OCC argues, 

" the Commission faUed to fulfill its duty to hear matters pending before it witfaout 

^ Although file Court upheld the RSC, it remanded the matter to Ihe Commission to remove the RSC from 
DP&L's distribution tariffs and place it in DP&L's generation tariffs. Ohio Consumers' Counsel v. Pub. UHl 
Comm., 114 Ohio St3d 340,2007-Ohio-4276 at *349550, t41. 
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; unreasonable delay and witfa due regard to tiie rights and interests of all Utigants before it. 

OCC asserts the Conunission's Entry on Rehearing permits the Commission to evade a timely 

'': review and reconsideration of its order by tiie Ofaio Supreme Court and precludes parties 

'•. from exercising tfaeir rigfat to appeal a Commission order, which is a right established, inter 

.. alia, under R.C. 4903.10,4903,11, and 4903,13. 

If 37} DP&L asserts that the Commission has a longstanding practice of grantmg 

applications for refaearing for further consideration, which allows the Commission to review 

.. tfae myriad of complex issues facing Ofaio's diverse public utUities. DP&L argues tfaat tfais 

- practice is not only consistent witfa R.C 4903,10, but has been expressly pertnitted by the 

.: Supreme Court of Ohio. State ex rel. Consumers' Counsel v. Pub. Util Comm., 102 Ohio St3d 

. :• 301,2004-Ohio-2894,809 N,E.2d 1146, f 19. DP&L avers tfaat is was lawful and reasonable for 

:' tfae Commission to take additional time to consider tfae issues raised in the many appUcations 

:. for refaearing filed in tfais case. 

CONCLUSION 

{f 38} The Commission finds tfaat tfae assigrunent of error lacks merit and rehearing 

sfaould be derued. As set forth above, tfae Commission has fuUy considered ffae assignments 

, of error raised by OCC in its September 26,2016 application for rehearing. However, as we 

" discussed above, OCC's assignments of error lack merit and we have denied refaearing on 

,: tfaose assignments of error. Tfae Commission's Order issued on August 26,2016 is required 

•I by R.C 4928.143(C)(2)(b), whicfa provides that the Commission shall implement "the 

'" provisions, terms, and conditions of tfae UtiUty's most recent standard service offer." Further, 

, tfaere has been no unreasonable delay in this case, and no party has been prejudiced by the 

] • Commission's granting of refaearing for tfae limited purpose of furtfaer consideration of the 

: matters specified in the applications for refaearing. 
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{f 39) It is, tfaerefore. 

-15-

IV. ORDER 

ff 40} ORDERED, That tfae applications for rehearmg be denied. It is, furtiier, 

{f 41} ORDERED, Tfaat a copy of tfais Entry on Rehearmg be served upon eacfa party 

of record. 

THE PUBLIC UTILrnES COMMISSION OF OHIO 

/̂  2 r^ 
Asim Z. Haque, Cfaahman 

Tfaoma/W. Jofanson 

M. Beth Trombold 

M. Howard Petricoff 

'.: BAM/sc 

; • Entered in tfae Joumal 

DEC 1 4 2016 

\h<'KejJ? 

;•• Barcy F. McNeal 
i; Secretary 
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APPLICATION FOR REHEARING 
BY 

OFFICE OF THE OHIO CONSUMERS' COUNSEL 

The Office ofthe Ohio Consumers' Counsel ("OCC") files this application to 

protect customers from paying another illegal subsidy to the Dayton Power and Light 

Company ("DP&L"). Like DP&L's so called "stabUity" charge the Ohio Supreme Court 

recently struck down,' the "Rate Stabilization Charge" that the PUCO recently authorized 

is an unlawfiil transition charge that Ohio law precludes. 

' In re: Application of Dayton Power & Light Co., Slip. Op. No. 2016-Ohio-3490, S.Ct. Case Ho. 2014-
1505 (June 20,2016). 



Attachment C 

In its Opinion and Order of August 26,2016, the PubUc Utilities Commission of 

Ohio ("PUCO") granted DP&L's motion to implement the provisions of its first electric 

security plan ("ESP") until a subsequent standard service offer is authorized by it. This 

order was made in conjunction witli an order allowing DP&L to withdraw and terminate 

its ESP application.^ 

The Opinion and Order was unreasonable and unlawful in the following respects: 

ASSIGNMENT OF ERROR 1: The PUCO unlawfully and unreasonably approved 
DP&L's request to collect a rate stabilization charge ("RSC") from customers as part of 
continuing DP&L*s most recent standard service offer. The RSC charge permits the 
Utility to collect an unlawful ttansition charge or equivalent revenues, violating R.C. 
4928.38,4928.39, and 4928.40. 

ASSIGNMENT OF ERROR 2: The PUCO unlawfully and unreasonably permitted 
DP&L to implement a stabiUty charge in direct violation ofthe Ohio Supreme Court's 
recent order. 

ASSIGNMENT OF ERROR 3: The PUCO unlawfuUy and unreasonably mled Uiat 
parties were precluded from re-litigating the retail stability charge due to the doctrines of 
res judicata and collateral estoppel. 

A. The retail stability charge was not actually and directly litigated in prior 
proceedings. 

B. The PUCO's holding is unreasonable because it is contrary to 
the principle that the PUCO can modify earlier orders so long as it 
explains the change and the new regulatory course is permissible. 
In re: Application of Ohio Power Co., 144 Ohio St.3d 1,2015-
Ohio-2056, Tfl6,17 (citations omitted). 

ASSIGNMENT OF ERROR 4: The PUCO unreasonably and unlawfiilly approved 
DP&L's request to collect a rate stabilization charge as a provider of last resort ("POLR'*) 
obligation. 

A. The PUCO erred by charging customers now for POLR service that 
DP&L is not currently providing. 

See [n tfie Matter of tfie Application of tfie Dayton Power & Ligfit Company for Approval of its Market 
Rate Offer, Case No. 12-426-EL-SSO et al.. Finding and Order (Aug. 26,2016). 
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B.There is no evidentiary support for allowing DP&L to charge 
customers $76 million per year for POLR when DP&L does not 
currently provide POLR service. 

The reasons in support of this application for rehearing are set forth in the 

accompanying Memorandum in Support. The PUCO should grant rehearing and abrogate 

or modify its Opinion and Order as requested by OCC. 

RespectfiiUy submitted, 

BRUCE WESTON (0016973) 
OHIO CONSUMERS' COUNSEL 

/s/ Maureen Willis 
Maureen Willis, (0020847) 
Counsel of Record 
Assistant Consumers' Counsel 

Office ofthe Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
Telephone: Willis (614) 466-9567 
maureen.willis(S),occ.ohio-gov 
(will accept service via email) 
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MEMORANDUM IN SUPPORT 

I. INTRODUCTION 

At a time when 500,000 customers of Dayton Power and Light Company 

("DP&L" or "Utility") should be receiving long overdue rate decreases, the PUCO has 

allowed DP&L to avoid fully reducing rates to customers. Since January 1,2014, DP&L 

has taken approximately $285 million in subsidies from customers in the Dayton area— 

where there is financial distress, a poverty level of 35%, and insecure access to food^--

through its inaptly named service stability charge ("Rider SSR"). 

^ Map the Meal Gap 2016. Feeding America httD://www.feedingamerica.orMiupger-in-america/our-
research/map-the-nieal-gap/data-by-cpunty-in-cach-state.html?referrer=https://www.googlc.com/. 

http://www.feedingamerica.orMiupger-in-america/ourresearch/map-the-nieal-gap/data-by-cpunty-in-cach-state.html?referrer=https://www.googlc.com/
http://www.feedingamerica.orMiupger-in-america/ourresearch/map-the-nieal-gap/data-by-cpunty-in-cach-state.html?referrer=https://www.googlc.com/
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The Supreme Court ordered the PUCO to carry out its judgment that Rider SSR is 

an unlawful transition charge that DP&L's customers should not be paying.'* But instead 

of complying with the Supreme Court decision and eliminating the $10 per month 

stability charges to customers, the PUCO allowed DP&L to terminate its plan and 

contmue its prior ESP rates (ESP II). Under those rates, DP&L will be collecting more 

unlawful StabUity charges - this time charging customers $6.05 per month ($76 million 

per year) in above-market transition charges. 

The PUCO's Order permitting DP&L to collect a rate stabilization charge is 

unlawful. Rehearing should be granted. 

IL STANDARD OF REVIEW 

AppUcations for rehearing are governed by R.C. 4903.10. The statute allows that, 

within 30 days after issuance of a PUCO order, "any party who has entered an 

appearance in person or by counsel in the proceeding may apply for rehearing in respect 

to any matters determined in the proceeding." OCC filed a motion to intervene in this 

proceeding on October 27, 2008, which was granted by Entry dated Febmary 5,2009. 

OCC also filed testimony regarding the Application and participated in the evidentiary 

hearing on the Application. 

R.C. 4903.10 requires that an application for rehearing must be "in writing and 

shall set forth specificaUy the ground or grounds on which the applicant considers the 

order to be unreasonable or unlawfiil." In addition, Ohio Adm. Code 4901-1-35(A) states: 

* See In tfie Matter of tfie AppUcation ofthe Dayton Power & Light Company for Approval of its Market 
Rate Offer, Case No. I2^26-EL-SSO et al.. Supreme Court mandate (July 19,2016). 
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"An appUcation for rehearing must be accompanied by a memorandum in support, which 

shall be filed no later than the application for rehearing." 

In considering an application for rehearing, R.C. 4903.10 provides that "the 

commission may grant and hold such rehearing on the matter specified in such 

application, if in hs judgment sufficient reason therefor is made to appear." The statute 

also provides: '̂ [i]f, after such rehearing, the commission is ofthe opinion that the 

original order or any part thereof is in any respect unjust or unwarranted, or should be 

changed, the commission may abrogate or modify the same; otherwise such order shall be 

affirmed." 

The statutory standard for abrogating some portions ofthe Order and modifying 

other portions is met here. The Commission should grant and hold rehearing on the 

matters specified in this Application for Rehearing, and subsequently abrogate or modify 

its Opinion and Order of August 2,2016. 

lU. ERRORS 

ASSIGNMENT OF ERROR 1: THE PUCO UNLAWFULLY AND 
UNREASONABLY APPROVED DP&L'S REQUEST TO COLLECT A RATE 
STABILIZATION CHARGE ("RSC") FROM CUSTOMERS AS PART OF 
CONTINUING DP&L'S MOST RECENT STANDARD SERVICE OFFER. THE 
RSC CHARGE PERMITS THE UTILITY TO COLLECT AN UNLAWFUL 
TRANSITION CHARGE OR EQUIVALENT REVENUES, VIOLATING R.C. 
4928^8,4928^9, AND 4928.40. 

The PUCO approved DP&L's request to implement a rate stabiUzation charge as 

part of continuing its standard service offer rates. In approving the charge, the PUCO 

relied upon its 2012 Opinion and Order, adopting a stipulation with the rate stabilization 

charge. There, the PUCO mamtained that it determined "that the RSC and EIR were both 
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fair, reasonable and supported by the record." The PUCO also claims that in its 

subsequent decision, it approved another stipulation that continued the stability charge 

(and the EIR) finding them to be a "valid provision, term, or condition of [DP&L's] ESP 

But the PUCO fails to acknowledge that since its earlier holdings approving 

stipulations that included the rate stabiUzation charge (RSC), the Ohio Supreme Court 

has stmck down two similar stability charges. The stabilization charge faere is, like the 

other illegal stability charges, an unlawful ttansition charges. 

The rate stabilization charge was paid by customers starting on January 1, 2007. 

The charge was originally described (in 2003) as relating to increased costs of 

production, physical security, and cybersecurity for power plants owned by DP&L and its 

affiliates.^ In this case, parties stipulated to extend DP&L's rate plan through December 

31,2012 and continue the RSC as a non-bypassable charge to customers.^^ 

In 2012 when DP&L filed its application for a market rate offer, it sought to 

continue its RSC charge but decided to change the name to an "electric service stabiUty 

charge (ESSC)." In its application it noted that the ESSC charge would "equal the rate 

^ In the Matter ofthe Application ofthe Dayton Power & Light Co. too Establish a Standard Service Offer 
in the Form of art Electric Security Plan, Case Nos. OS-1094-EL-SSO et al., Finding and Order at f5 (Aug. 
26,2016). 

*Id. at t25. 

^ In re: Application of Dayton Power & Light Co., Slip. Op. No. 20I6-Ohio-3490, S.Ct Case No. 2014-
1505 (June 20,2016); In re: Application of Columbus S. Power Co.. Slip Op. No. 2016-OhiD-l 608. 

In the Matter ofthe Application of The Dayton Power and Light Company for the Creation of a Rate 
Stabilization Surcharge Rider and Distribution Rate Increase, Case No. 05-276-EL-AIR, Opinion and 
Order (Dec. 28,2005)(adopting Stipulation with rate stabilization charge). 

' In the Matter ofthe Continuation ofthe Rate Freeze and Extension ofthe Market Development Period for 
The Dayton Power and Light Company, Case No. 02-2779-EL-ATA, Stipulation at 13-14 , ̂  E (May 28, 
2003). 

"* In the Matter ofthe Application of The Dayton Power and Light Company for Approval of its Electric 
Security Plan, Case No. 08-1094-EL-SSO, Stipulation and Recommendation at 4 (Feb. 24,2009). 
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formerly charged as the rate stabilization charge."*' DP&L described the rate as 

compensating tfae company "for maintaining electric service stability for the Company 

and its customers."*^ 

Later that year, DP&L withdrew its application for a market rate offer, and filed 

an ESP with a "service stability rider" to "ensure the Company's financial integrity." 

That proposed service stability charge was essentially no different than the earlier 

RSC/ESSC stability charges. The service stabiUty charge was the very same charge tfaat 

the Ohio Supreme Court struck down as an unlawful transition charge.''* 

The "RSC" charge the PUCO recently reinstituted is a transition charge designed 

to subsidize DP&L and its power plants. The RSC, arbitrarily set at 11% ofthe costs of 

DP&L's power plants, will collect $76 milUon a year from customers.'^ But under the 

law (R.C. 4928.38,4928.39 and 4928.40), following die market development period, 

DP&L is supposed to be "fully on its own in the competitive market." The market 

development period ended for DP&L in 2005. There should be no more above-market 

subsidies paid by customers to support generation in Ohio. 

The law prohibits the PUCO from approving the collection of transition revenues 

or "equivalent revenues" from DP&L's customers after 2005. The recent Supreme Court 

precedent^^ affirmed this when it struck down both AEP Ohio's and DP&L's stability 

In the Matter ofthe Application ofthe Dayton Power & Light Company for Approval of its Market Rate 
Offer, Case No. 12-426-EL-SSO et al.. Application at 9 (Mar. 30,2012). 

'^Id. 

'̂  Id. at 7. At (he same time it proposed to withdraw the smaller RSC charge. 

'"* In re: Application of Dayton Power & Ligfit Co., Slip. Op. No. 2016-Obio-3490, S.Ct. Case No. 2014-
1505 (June 20,2016). 

" Id., Opinion and Order at 11 (Dee. 28,2005). 
Id In re: Application of Dayton Power & Light Co., Slip. Op. No. 2016-Ohio-3490, S.Ct. Case No. 2014-
1505 (June 20, 2016); In re: Application of Columbus S. Power Co., Slip Op. No. 2016-Ohio-1608. 
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charge.'^ The PUCO should abrogate its earlier ruling approving the RSC, given the 

Court's recent rulings. ̂ ^ Rehearmg should be granted, and the PUCO should reject the 

RSC charge because it is an imlawful ttansition charge. 

ASSIGNMENT OF ERROR 2: THE PUCO UNLAWFULLY AND 
UNREASONABLY PERMITTED DP&L TO IMPLEMENT A STABILITY 
CHARGE IN DIRECT VIOLATION OF THE OHIO SUPREME COURT'S 
RECENT ORDER. 

Less than three months ago the Ohio Supreme Court struck down DP&L's stability 

charge finding it to be an unlawful transition charge, violating R.C.4928.39. That should 

have meant that customers would no longer be paying for unlawfiil transition charges. 

But the PUCO then turned around and permitted the utility to reimplement stability 

charges that are no different than those the Court struck down. The PUCO ignored the 

Court's ruling. The PUCO's actions are both unreasonable and unlawfiiL The PUCO did 

not fulfill the Court's mandate. That was unlawful under R. C.4903.13. The Ohio 

Supreme Court reversed. A mandate was issued. The PUCO's actions failed to properly 

carry out the Court's mandate. Additionally, it was uiueasonable for the PUCO to 

circumvent the Court's order. Rehearing should be granted. 

17 Id. 

'̂  See In re: Application of Ohio Power Co., 144 Ohio St.3d 1, 2015-Ohio-2056, %\(>, 17 (citations 
omitted)(affirming that the PUCO can modify earlier Orders so long as the PUCO explains the change and 
the new regulatory course is permissible). 
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ASSIGNMENT OF ERROR 3: THE PUCO UNLAWFULLY AND 
UNREASONABLY RULED THAT P WERE PRECLUDED FROM RE-
LITIGATING THE RETAIL STABILITY CHARGE DUE TO THE DOCTRINES 
OF RES JUDICATA AND COLLATERAL ESTOPPEL. 

A. The retail stability charge was not actuaUy and directly 
Utigated in prior proceedings. 

The doctrine of res judicata (and collateral estoppel) is applicable to 

administrative proceedings, including those ofthe Commission. In the Matter ofthe 

Complaint of Union Rural Electric Cooperative, Inc., Complainant, v. The Dayton Power 

and Light Company, Respondent, Relative to an Alleged Violation ofthe Ohio Electric 

SuppUers Certified Territory Act {''Alleged Violation"), Case No. 88-947-EL-CSS, 1988 

Ohio PVC LEXIS 776, Entry at 7 (August 16,1988). CoUateral estoppel applies when 

the fact or issue (1) was actually and directly litigated in the prior action, (2) was passed 

upon and determined by a court of competent jurisdiction, and (3) when the party against 

whom collateral estoppel is asserted was a party in privity with a party to the prior action. 

Thompson v. Wing, 70 Ohio St.3d, 176, 183 (1994). 

And although the PUCO can choose to apply the doctrine of collateral estoppel, it 

must do so carefiilly especially when the prior proceeding was one in which the PUCO 

was analyzing a settlement. A settlement, under the PUCO's review, is adjudicated as a 

package, not by way ofthe individual terms within the package. The mere fact that the 

prior settlement contained a stability provision does not mean that the stability provision 

itself was actually and directly litigated, thereby invoking collateral estoppel. Indeed, the 

PUCO did not (and cannot cite) to any finding that the retail stability charge itself was 

determined to be a reasonable, permissible provision of an electtic security plan under 

Ohio law. 
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The PUCO has in the past rejected collateral estoppel claims made pertaining to a 

settlement, insisting that the prior settlement must specifically address the issue: "In the 

absence of a specific provision addressing the issue in the RSP [Settlement], OCC has not 

shown that this issue has been actually and necessarily litigated in the prior action; 

therefore, collateral estoppel does not preclude DP&L fi-om filing the application in this 

proceeding." '̂  The PUCO's holding here should be consistent with this prior ruling. 

Neither of DP&L's settlements specifically addressed the reasonableness of the stability 

charge. And neither settlement addressed whether the charge is a permissible provision 

of an electric security plan under Ohio law. Because the issue was not actually and 

necessarily litigated in the prior PUCO proceedings, collateral estoppel does not apply. 

The PUCO erred. Rehearing should be granted. 

B. The PUCO*s holding is unreasonable because it is contrary to 
the principle that the PUCO can modify earUer orders so long 
as it explains the change and the new regulatory course is 
permissible. In re: Application of Ohio Power Co*, 144 Ohio 
St.3d 1,2015-Ohio-2056, ̂ 16,17 (citations omitted). 

The PUCO ruled that the parties' arguments against the stability charge are barred 

by doctrines of res judicata and collateral estoppel. The PUCO's ruUng is vwong. 

The PUCO has the discretion to change or alter its prior decisions. ^ The Ohio 

Supreme Court has on a number of occasions explained that the PUCO can revisit a 

*' In the Matter ofthe Applicafion of The Dayton Power and Light Company for Approval of Tariff 
Changes Associated with a Request to Implement a PJM Administrative Fee, No. 05-844,-EL-ATA, Entry 
on Rehearing at ̂ 8 (Mar. 7, 2008). 

°̂ See, e.g.. In re: Application of Ohio Power Co., 144 Ohio St.3d L2015-Ohio-2056,tl6,17(citations 
omittcd)(affirming that the PUCO can modify earlier Orders so long as the PUCO explains the change and 
the new regulatory course is permissible). 
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particular decision, but must, if it changes course, explain why- The PUCO's power to 

change course is not limitless; it must explain why and the new course must be 

substantively reasonable and lawful. ̂ ^ 

Here due to the Ohio Supreme Court recent decisions striking down stabiUty 

charges (including DP&L's ), it is reasonable for the PUCO to revisit its earlier decisions 

approving a very similar, if not identical, stability charge for DP&L. And excluding 

stability charges from a utility's electric security plan rates is reasonable and lawful, as 

the Ohio Supreme Court has recently ruled against such charges. 

The PUCO itself has recognized the doctrine of collateral estoppel does 

not impede its ability to alter its prior decisions. In an earlier PUCO case, in response to 

claims by OCC that collateral estoppel should prevent the utility (DP&L) from 

relitigating issues previously decided, the PUCO rejected OCC's claims: 

The Commission notes that the doctrine of collateral estoppel 
relates to the ability of litigants to bring actions that would 
relitigate matters that have already been decided. It does not relate 
to the ability ofthe court or an administrative agency to alter prior 
decisions. Thus, to the extent that the opinion and order alters the 
outcome ofthe ETP and MDP cases, collateral estoppel is 
irrelevant to the Commission's determination. 

^̂  Jn re: Application of Columbus S. Power Co., 128 Ohio St.3d 512, citing, e.g., Vtil. Serv. Partners Inc. v. 
Public UtiL Comm., 124 Ohio St.3d 284; Ohio Consumers Counsel v. Pub. Util Comm., 10 Ohio St.3d 49, 
50-51. 

^ Id.; see also Fed. Communications Comm. V. Fox Television Stations, Inc., 556 U.S. 502, 515, (an 
agency "need not demonstrate to a court's satisfaction that the reasons for the new policy are better than the 
reasons for the old one; it sufEiccs that the new policy is permissible under the statute, that there are good 
reasons for it, and that the agency believes it to be better, which the conscious change of course adequately 
indicates." [emphasis deleted]. 

^̂  In re: Application of Dayton Power & Light Co., Slip. Op. No. 2016-Obio-3490, S.Ct. C:ase No. 2014-
1505 (June 20,2016). (rejecting DP&L's stability charges which arc very similar to the stability charges the 
PUCO approved in going back to DP&L's prior rates). See also In re: Application of Columbus S. Power 
Co., Slip Op. No. 2016-Ohio-160S. 

In tlte Matter ofthe Complaint of Dominion Retail, Inc. v. The Dayton Power f£ Light Company, Case 
No. 03-2405-EL-CSS, ct al.. Entry on Rehearing at T[10 ((Mar. 23,2005). On appeal, the Court upheld the 
PUCO's modification of its earlier order. Ohio Consumers' Coimsel v. Pub. UtU. Comm., 110 Ohio Sat. 
3d 394,2006-Ohio-4706. 
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Changing course or altering prior decisions to account for changes in facts and 

circumstances is something the PUCO should embrace, not run firom. The PUCO has a 

duty to ensure just and reasonable rates for Ohioans, and must be flexible in reviewing its 

prior determinations. "[Res judicata] is not always applied in the same manner in 

administrative proceedings as in the courts, given the nature of ongoing regulatory 

responsibility of administrative agencies and their need to take into account changes in 

facts and circumstances in determining what is in the public interest at a particular point 

in time." Alleged Violation, Entry at 7. 

It was unreasonable for the PUCO to apply res judicata to prevent it from taking 

what now are known to be unlawfiil charges out of customers' rates. Rehearing should be 

granted. 

ASSIGNMENT OF ERROR 4: THE PUCO UNREASONABLY AND 
UNLAWFULLY APPROVED DP&L'S REQUEST TO COLLECT A RATE 
STABILIZATION CHARGE AS A PROVIDER OF LAST RESORT ("POLR") 
OBLIGATION. 

A. The PUCO erred by charging customers now for POLR 
service that DP&L is currently not prodding those customers. 

The PUCO found that the stability charge is a non-bypassable provider of last 

resort charge (POLR) to allow DP&L to fiilfill its POLR obligations.^ The PUCO 

reasoned that even though POLR service is being provided by mariceters during the ESP 

term, DP&L retains its obligation, "over the long term," to serve as provider of last resort. 

In this regard the PUCO notes that even though POLR service is being provided by 

competitive bidding process auction participants, there are no further competitive 

auctions schedule to procure energy and capacity after May 31,2017. And it states that 

In the Matter ofthe Application ofthe Dayton Power & Light Co. to Establish a Standard Service Offer 
in the Form of an Electric Security Plan, Case Nos. 08-1094-EL-SSO et al., Finding and Order at ^ 3 
(Aug. 26, 2016). 

10 
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DP&L maintains a long term obligation to serve as POLR even while POLR service are 

being provided by competitive bidding auction participants in the short term. 

But the PUCO has approved increased rates for customers (starting Sept. 1, 2016) 

that charge customers for POLR service that DP&L is not providing. As the PUCO 

noted, that service is being provided by the auction participants from now until at least 

May 31,2017.^^ AUowing DP&L to charge customers now, for possible POLR service it 

may or may not provide after May 31,2017, is unreasonable and unlawful. Rehearing 

should be granted on this issue. 

B. There is no evidentiary support for aUowing DP&L to charge 
customers $76 million per year for POLR when DP&L does 
not currently provide POLR service to those customers. 

The PUCO has ruled that POLR charges must be justified either on a cost basis or 

a non-cost basis before a utiUty can be compensated for being the POLR and carrying the 

risks associated with being the POLR.̂ ^ The PUCO has further defined those risks to 

exclude migration risk, but include risks associated with standing ready to accept 

returning customers. 

DP&L's RSC charge has not been justified as a POLR charge. At no stage during 

any ofthe prior proceedings, and at no time in DP&L's recent filing, did the Utility 

produce any cost based evidence related to POLR costs or the risks it bears associated 

with being the POLR. Obviously it could not do so, because the costs (or the obligation) 

do not exist for it during the remaining ESP term (September 2016 through May 31, 

^Id. 

^̂  In the Matter ofthe Ohio Power Company, Case No. 08-917-EL -SSO, Opinion and Order at 40 (Mar. 
18.2009). 

^̂  In the Matter ofthe Ohio Power Company, Case No. 08-917-EL-SSO, Order on Remand at 32 (Oct. 3, 
2011). 

11 
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2017). DP&L is not providing POLR service. Instead the wirming bidders in the SSO 

auction are providing that service and the rates customers pay likely reflect that POLR 

risk and/or cost. 

And while POLR charges do not necessarily have to reflect cost, if they are non-

cost based, they must be shown to be reasonable. DP&L's POLR charge, established in 

2005, was arbitrarily set at 11% ofthe standard service offer rate as of January 2014.̂ ** 

DP&L, through the testimony of Kurt Strunk, tried to justify the POLR charge by 

presenting a Black Scholes analysis. Mr. Strunk testified that the value to customers of 

the option to switch on and off DP&L's standard offer rate exceeded the rates being 

charged.^' 

Putting aside the PUCO's past findings rejecting the use of Black Scholes 

modeling for justifying POLR charges,^^ the PUCO should conclude that there is no 

record to support DP&L charging customers for service that is not being provided. Here 

the record lacks sufficient and probative evidence to support charging customers for a 

POLR service that is not being provided by DP&L to its customers who are being asked 

to pay the charge. It is reversible error, under R.C. 4903.09, for the PUCO to make a 

decision that is not supported by findings of fact and reasons. Consistent with R.C. 

4903.09, the PUCO should grant rehearing. 

29 Id. at 22. 

^ In the Matter ofthe Application of The Dayton Power and Light Company for the Creation of a Rate 
Stabilization Surcharge Rider and Distribution Rate Increa.se, Case No. 05-276-EL-AIR, Opinion and 
Order at 2 (Dec. 28,2005) {"RSC Case"); see also Ohio Consumers' Counsel v. Pub, UtiL Comm., 114 
Ohio St.3d 340,2007-Ohio-4276, ^ . 

^' In the Matter ofthe Application of The Dayton Power and Light Company for the Creation of a Rate 
Stabilization Surcharge Rider and Distribution Rate Increase, Case No. 05-276-EL-AIR,Testimony of Kurt 
G. Strunk in Support ofthe Stipulation and Recommendation at 2 (Nov. 4,2005). 

'^ In the Matter ofthe Ohio Power Company, Case No. 08-917-EL-SSO, Order on Remand at 32 (Oct. 3, 
2011). 

12 

http://Increa.se


Attachment C 

IV. CONCLUSION 

The PUCO erred when it permitted DP&L to charge customers another illegal 

subsidy that is aimed at protecting the utility's financial integrity. Like DP&L's so-called 

"stability" charge the Ohio Supreme Court recently struck down,-'̂  the "Rate Stabilization 

Charge" that the PUCO authorized on August 26, 2016 is also an unlawful transition 

charge that Ohio law precludes. To protect consumers from paying more unlawful 

charges, the PUCO should grant rehearing on this matter. 

Respectfully submitted, 
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Attachment A 
Residential Customer Impact of DP&L Proposal 

Rider Being Eliminated^ 

Service Stability Rider 

Cost Per Month^^ 

S9.85 

Riders Being Reinstated 

Environmental Investment Rider 

Rate Stability Charge 

Total 

Total Net Impact 

Cost Per Month 

$11.87 

$6.05 

$17.92 

$8.07 

34 

35 

Based on a typical residential customer using 1,000 kWh per month. 

AlUiough DP&L proposes to eliminate the Competitive Bid True up rider ($5.49/monlh), DP&L has 
stated that, at the end of the period the tariffs are in place, the Standard Offer Generation rates will be 
tmed-up to the actual auction supply costs. This results in only a deferral, not a total elimination of this 
Rider. 


