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NOTICE OF APPEAL OF APPELLANT
INDUSTRIAL ENERGY USERS-OHIO

Appellant, Industrial Energy Users-Ohio (“IEU-Ohio” or “Appellant™), hereby gives its
notice of appeal, pursuant to R.C. 4903.11 and R.C. 4903.13, S.Ct.Prac.R. 10.02(A), and Ohio
Adm. Code Sections 4901-1-02 and 4901-1-36, to the Supreme Court of Ohio and Appellee, the
Public Utilities Commission of Ohio (*Commission™), from the Commission’s August 26, 2016
Finding and Order (“Order on Remand”) (Attachment A) and Seventh Entry on Rehearing issued
December 14, 2016 (Attachment B). IEU-Ohio was and is a party of record in Case Nos.
12-426-EL-SSO, et al., and timely filed its Application for Rehearing of the Order on Remand
on September 26, 2016 (Attachment C), IEU-Ohio’s timely Application for Rehearing was
granted in the Sixth Entry on Rehearing for purposes of allowing the Commission additional
time to consider IEU-Ohio’s arguments. JEU-Ohio’s Application for Rehearing was then denied
in the Seventh Entry on Rehearing issued on December 14, 2016. The Office of the Ohio
Consumers’ Counsel (“OCC”) filed an additional Application for Rehearing on January 13,
2017. OCC’s additional Application for Rehearing was denied by operation of law on
February 13, 2017 because the Commission did not grant or deny the Application for Rehearing
within 30 days. R.C. 4903.10.1

The Order on Remand and Seventh Entry on Rehearing follow this Court’s decision on
June 20, 2016 reversing the Commission’s authorization of The Dayton Power‘ and Light
Company’s (“DP&L™) second electric security plan (“ESP”). In re Application of Dayton Power

& Light Co., 147 Ohio St.3d 166, 2016-Ohio-3490. In that appeal, IEU-Chio and OCC argued

! Due to the nature of QCC’s additional Application for Rehearing and the Commission’s
response to it, IEU-Ohio filed a separate Notice of Appeal within 60 days of the Commission’s
issuance of the Seventh Entry on Rehearing.
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that DP&L’s second ESP contained an unlawful charge, the Service Stability Rider (“SSR™),
which collected $110 million from customers on a nonbypassable basis. Among other
illegalities, IEU-Ohio and OCC demonstrated that the SSR was an unlawful transition charge.
This Court reversed the Commission, citing its recent decision with respect to Ohio Power
Company’s (“AEP-Ohio”) second ESP where the Court held that the Commission unlawfully
authorized a transition charge for AEP-Ohio. Id. (citing In re Application of Columbus S. Power
Co., 147 Ohio St.3d 439, 2016-Ohio-1608).
Following this Court’s decision reversing the authorization of DP&L’s transition charge,
DP&L sought to withdraw its second ESP and return to rates it claimed were “consistent” with
the rates in effect under its first ESP. In the Order on Remand, the Commission found that the
Court’s decision required the Commission to order the removal of the SSR charge from DP&L’s
rates. The Commission further found that its order to DP&L to remove the SSR charges from
DP&L’s rates triggered DP&L’s right to withdrav.v from its ESP under R.C. 4928.143(C)(2)(a)
and therefore the Commission granted DP&L’s motion to withdraw its second ESP. In the Order
. on Remand and the Seventh Entry on Rehearing, the Commission also failed to account for the
revenue DP&L collected under the unlawful SSR charge.
The Commission’s decisions are unlawful and unreasonable for the reasons set out in the
following assignments of error:
1. The Commission’s decisions are unlawful and unreasonable because the
condition permitting an electric distribution utility (“EDU”) to withdraw
its ESP application under R.C. 4928.143(C)(2)(a) is not satisfied when the
Commission eliminates a previously authorized rider as a result of a

Supreme Court decision reversing that authorization,
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2. The Commission-’s decisions are unlawful and unreasonable because the
Commission failed to initiate a proceeding to account for the amounts
billed and collected under the unlawful SSR charge and to prospeétively
adjust the rates of DP&L in violation of R.C. 4905.22, 4928.02, and
4928.06.

3. The Commission’s decisions are unlawful and unreasonable because the
Commission failed to find that Keco Industries v. Cincinnati and
Suburban Telephone Co., 166 Ohio St. 254 (1957), does not preclud_e the
Commission from initiating a proceeding and making prospective
adjustments to the rates of DP&L to account for the revenue collected
under an unlawfel rider. To the extent the Court determines that Keco and
the decisions extending Keco to Commission proceedings precludes the
Commission from initiating a proceeding and making prospective
adjustments to the rates of DP&L to account for the revenue collected
under an unlawful rider, the Court should overrule the Court’s and the
Commission’s decisions extending the holding of Keco to Commission
proceedings and direct the Commuission to initiate proceedings affording
prospective rate relief.

The first assignment of error was raised in IEU-Ohio’s September 26, 2016 Application
for Rehearing on pages 8 to 11 and the second and third assignments of error were raised
on pages12 to 36 of the Application for Rehearing (see Attachment C).
WHEREFORE, Appellant IEU-Ohio respectfully submits that the Commission’s Order

on Remand and Seventh Entry on Rehearing are unlawful, unjust, and unreasonable and should
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be reversed. The cases should be remanded to the Appellee with instructions to correct the errors

complained of herein.
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" Attachment A

THE PUBLIC UTILITIES COMMISSION OF OHIO

IN THE MATTER OF THE APPLICATION OF THE
DAYTON POWER AND LIGHT COMPANY TO
‘ESTABLISH A STANDARD SERVICE OFFER IN
THE FORM OF AN ELECTRIC SECURITY PLAN:

IN THE MATTER OF THE APPLICATION OF THE
DAYTON POWER AND LIGHT COMPANY FOR
APPROVAL OF REVISED TARIFFS.

IN THE MATTER OF THE APPLICATION OF THE
DAYTON POWER AND LIGHT COMPANY FOR
APPROVAL. OF CERTAIN ACCOUNTING
AUTHORITY.

IN THE MATTER OF THE APPLICATION OF THE
DAYTON POWBR AND LIGHT COMPANY ¥YOR
WAIVER OF CERTAIN COMMISSION RULES.

IN THE MATTER OF THE APPLICATION OF THE
DAYTON POWER AND LIGHT COMPANY TO
ESTABLISH TARIFF RIDERS.

CAsg No. 12-426-EL$so

CASENO. 12-427-EL-ATA
CasgNo. 12-428-EL-AAM
CasENO. 12-429-EL-WVR

CAsE No. 12-672-EL-RDR

FINDING AND ORDER

Entered in the Journal on August 26, 2016

1. SUMMARY

{91} Based upon the opinion of the Supreme Court of Ohio reversing the -

Commission's Opinion and Order in this case, the Commission modifies The Dayton -

Power and Light Company's electric security plan. Further, the Commission grants the

motion filed by The Dayton Power and Light Company to withdraw its application for an
electric security plan and finds that this case should be dismissed.

IL PROCEDURAL HISTORY

{92} The Dayton Power and Light Company (DP&L) is a public utility as defined -
under R.C. 4905.02, and, as such, is subject to the jurisdiction of this Commission,
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{93} RC. 4928141 provides that an electric distribution utility (EDU) shall
provide consumers within its certified territory a standard service offer (SSO) of all
competitive retail electric services ﬁecessary to maintain essential electric services to
customers, including a firm supply of electric generation services. The SSO may be ejther
a market rate offer in accordance with R.C. 4928.142 or an electric security plan (ESF) in
accordance with R.C. 4928.143, '

{4 By Opinion and Order (Order) issued on June 24, 2009, in Case No. (8-10%4-
EL-SS0, the Commission approved a stipulation and récommendéﬁon to establish DP&L's

firgt BESP (ESP I). In re The Dayton Power and Light Co., Case No. 08-1094-EL-SS0, et al., -

(ESP I case), Opinion and Order (June 24, 2009).

{95} Thereafter, by Order issued on September 4, 2013, in this case, the

Commission modified and approved DP&L's application for a second ESP (ESP II). -

Included in ESP II was a service stability rider (SSR) for DP&L's financial integrity. In re

- The Dayton Power and Light Co., Case No. 12-426-EL-SSO, et al. (ESP I case), Opinion and

Order (Sept. 4, 2013).

{6} OnJune 20, 2016, the Supreme Court of Ohio issued an opinion reversing the -

decision of the Commission approving ESP Il and disposing of all pending appeals. Inre -
Application of Dayton Power & Light Co., —Ohio St.3d~-, 2016-Ohio-3490, —N.E3d—.

Subsequently, on July 19, 2016, a mandate from the Supreme Court of Ohio was filed in

this case requiring the Commission to modify its order or issue a new order.

{97} Thereafter, on July 27, 2016, DP&L filed a motion and memorandum in

support to withdraw its application for an ESP in this matter. On August 11, 2016,

memoranda contra the motion to withdraw its application for an ESP were filed by the °

Ohio Manufacturers' Association Energy Group (OMAEG), the Kroger Company (Kroger),
the Ohio Consumers' Counsel (OCC), Industrial Energy Users - Ohio {IEU-Ohio), Ohio

Partners for Affordable Energy and Edgemont Neighborhood Coalition (OPAE

Edgemont), Ohio Energy Group (OEG), and the Retail Energy Supply Association (RESA).
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In their memoranda contra, some parties combined arguments regarding DP&L's
proposed tariffs to implement ESP I with argumenis regarding DP&L's motion to
withdraw ESP II. In this case, the Commission is only considering DP&L's motion to
withdraw ESP I. Any arguments regarding DP&L's proposal to implement ESP I will be
considered by the Commission in the ESP I case. On August 18, 2016, DP&L filed its reply

to the rr_temorénda contra regarding its motion to withdraw ESP II.

III. ARGUMENTS BY THE PARTIES

{98} Pursuant to RC. 4928.143(C)(2)(a), "[i}f the Commission modifies and °
approves an application [for an electric security plan], the electric distribution utility may
withdraw the application, thereby terminating it, and may file a new standard service :
offer under this section or a standard service offer under section 4923.142 of the Revised -
Code." DP&L filed a motion to withdraw its application for an ESP, thereby terminating -
ESP lI, pursuant to R.C. 4928.143(C)(2)(a), arguing the Commission modified and -
approved ESP II when it authorized the ESP on September 4, 2013. Contemporaneous
with its motion to withdraw ESP II, DP&L also filed a motion pursuant to RC. .
4928.143(C)(2)(b) to implement ESP 1.

{49} DP&L asserts that even if it did not file a motion to withdraw ESP I, the
Supreme Court of Ohio reversed ESP II in total, which effectively terminates its |
application for an ESP in this case. According to DP&L, the Supfeme Court of Chio
reversed all aspects of ESP II. In e Application of Dayton Power & Light Co., ~Ohio St3d~,
2016-Ohio-3490, —N.E3d—. Therefore, the Commission should grant its motion to
withdraw ESP II, thereby terminating it, and issue an order implementing ESP I. DP&L
~ avers that continuing ESP IT without the SSR would be inconsistent with the Supreme
Court of Ohio's opinion and would make it very difficult for DP&L to continue to provide
safe and reliable electric service. DP&L notes 4kt recent actions by credit agencies
) . demionstrate the possible adverse effects if DP&L does not receive adequate rate relief. -
DP&L argues that R.C. 4928.143(C)(2)(a) imposes no time limit on its right to withdraw an
applicat’lbn for an ESP and, therefore, the Commission should grant its mo{iqn.
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(4 10] OMAEG, Kroger, OCC, IEU-Ohio, OPAE Edgemont, OEG, and RESA argue
. that the Supreme Court of Ohio re#ersed just the SSR and not the entire ESP I]. They

assert the Supreme Court of Ohio's opinjon reversed ESP II on the authority of In re |
Application of Columbus S. Power Co., —Ohio St.3d~—, 2016-Ohio-1608, ~N.E.3d—, which
means the scope of the Court's decision is limited by the Court's findings in In re
Application of Columbus S. Power Co., —Ohio St.3d—-, 2016-Ohio-1608, -~N.E3d. The
Supreme Court of Ohio found that financial integrity charges provide utilities with the
equivalent of transition revenue in violation of R.C. 4928.38. Accordingly, the parties ‘
assert that the Commission should require ESP IT to continue without the SSR.

{§ 11} Additionally, OMAEG, Kroger, OCC, IEU-Ohio, OPAE Edgemont, OEG, and
RESA argue that R.C. 4928.143(C)(2)(a) does not provide DP&L with authority to :
withdraw ESP II because the Commission did not modify ESP II, the Supreme Court of
Ohio did. Therefore, under the plain Janguage of the statute, DP&L cannot withdraw ESP
II. Further, the parties argue it would be an unreasonable reading of the statute to find
that it provides DP&L with an everlasting right to withdraw an ESP that was modified
and approved by the Commission. ' The parties assert that a reasonable reading of R.C.
4928.143(C)(2)(a) is that the electric utility may withdraw a modified ESP within a
reasonable period of time, or only while the ESP is pending prior to the approval of final
tariffs, They argue it would be unreasonable in this case to allow DP&L to terminate ESP |
I1 after being effective for nearly three years,

Iv. CoMMISSION CONCLUSION

{412} The Commission finds that ESP IT should be modified fo remove the SSR,
based upon the opinion of the Supreme Court of Ohio reversing the Commission's Order
in this case. On June 20, 2016, the Supreme Coﬁrt of Ohio reversed the Order of the
Commission approving ESP IL. Thereafter, on July 19, 2016, a mandate from the Supreme
Court of Chio was filed in this case recim'ring the Comrnission to modify its order or issue
a new order. In re Application of Dayton Power & Light Co., ~-Ohio St.3d~-, 2016-Ohio-3490, :
'. ~-N.E3d—. It is well established that, when the Supreme Court of Chio reverses and -
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remands an order of. the ‘Commission, the reversal is not self-executing and the
Commission must modify its order or issue a new order. Cleveland Elec. lluminating Co. v.
Public Utilities Commission (Ohio 1976) 46 Ohio St.2d 105, 346 N.E2d 778, 75 0.0.2d 172. -
Accordingly, pursuant to the Court’s reversal of our decision modifying and approving
DP&L’s proposed ESP I, the Commission hereby modifies its order authorizing ESP Il in
order to eliminate the SSR. |

(913} Further, the Supreme Court of Ohio has estsblished that when the
Commission modifies an order approving an ESP, it effectively modifies the EDU's
application for an ESP. Inre Application of Ohio Power Co., 144 Ohio St.3d 1, 2015-Ohio-2056 .
at 129. R.C. 4928.143(C)(2)(a) provides that "[i]f the Commission modifies and approves
an application [for an ESP], the electric distribution utility may withdraw the application, -
thereby terminating if, and may file a new standard service offer under this section or a
standard service offer under section 4928.142 of the Revised éode.“ On July 26, 2016, -
DP&L filed a motion to withdraw its application for an ESP, terminating ESP II, pursuant :
to R.C. 4928.143(C)(2)(a).

{9114} The Commission finds that, pursuant to R.C. 4928.143{C)(2)(a), we have no
choice but to grant DP&L's motion and accept the withdrawal of ESP [I. The Supreme
Court of Ohio has held that "[iJf the Commission makes a modification to a proposed ESP
thiat the utility is unwilling to accept, R.C. 4928.143(C)(2)(a) allows the utility to withdraw :
the ESP application." In re Application of Ohio Power Co., 144 Ohio St.3d 1, 2015-Chio-2056
at §24-30. DP&L. filed its motion to withdraw ESP II after the Court issued its opinion in
apparent anticipation that the Commission would mbdify its order or issue a new order.
" As noted above, the Court has held that “[plublic wiilities are required 1o chaxge the Tates
and fees stated in the schedules filed with the comrmission pursuant to the commission's
orders; that the schedule remains in effect until replaced by a further order of the
commission; that this court's reversal and remand of an order of the cornmission does not
- éhange or replace the schedule as a matter of law, but is a mandate to the commission to .

issue a new order which replaces the reversed order; and that a rate schedule filed with
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the commission remains in effect until the commission executes this court's mandate by an

appropriate order.” Cleveland Elec. Illuminating Co., 46 Ohio St.2d at 116-117,

- {15} In conclusion, the Commission grants DP&L's motion to withdraw its :
apphcat:on for an ESF, thereby terminating ESF II. Accordingly, the Commission finds
-that this case should be dismissed, |

V. ORDER

{416} Itis, therefore,

{§ 17} ORDERED, That DP&L's motion to withdraw its application for an ESP,
thereby terminating it, be granted. It is, further,

{§ 18} ORDERED, That this case be dismissed. Itis, further,

{119} ORDERED, That a copy of this Finding and Order be served upon each party

of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Asim Z. Haque, Chairman

% v RNy

U M. Beth Trombold \

M. Howard Petricoff

GAP/BAM/sc

Entered in the Jourmnal A 286 7818
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Barcy F. McNeal
Secretary



THE PUBLIC UTILITIES COMMISSION OF OHIO

IN THE MATTER OF THE APPLICATION OF

THE DAYTON POWER AND LigHT : ‘
COMPANY TO ESTABLISH A STANDARD CASENO. 12-426-F1-550
SERVICE OFFER IN THE FORM OF AN

ELECTRIC SECURITY PLAN.

IN THE MATTER OF THKE APPLICATION OF

THE DAYION Po AND LIGHT CASENO. 12-427-EL-ATA
COMPANY FOR APPROVAL OF REVISED

TARIFFS.

IN THE MATTER OF THE APPLICATION OF 125
THE DAYTON POWER AND LiGHT CasEN©.12 EL'AAM
COMPANY FOR APPROVAL OF CERTAIN

ACCOUNTING AUTHORITY.

IN THE MATTER OF THE AFPPLICATION OF |

THE DAYTON POWER AND LIGHT CasENO, 12-429-EL-WVR
COMPANY FOR WAIVER OF CERTAIN

CoMMISSION RULES,

IN THE MATTER OF THE APPLICATION OF ' '
THE DAYFON POWER AND LIGHT CasENO.12-672-EL-RDR
COMPANY TO ESTABLISH TARIFF RIDERS.

CONCURRING OPINION OF COMMISSIONER THOMAS W. JOHNSON

{1} The Commission's decision reaches the appropriate outcome in today's
ruling, and does so in a manner that is well reasoned. I concur with its outcome. R.C,
4928,143(C)(2)(a)’s assertion that “[i]f .the comumission modifies and approves an
application” for an ESP, the EDU “may withdraw the application, thereby termmahng
it” (emphasis added) has been the subject of many different interpretations by multiple

intervenors. I merely wish to express one Commissioner’s impressjon of this provision,

{§ 2] While the Commission is not deciding today exactly when a modification
triggers the right of an EDU to withdraw an ESP, I would like to express my belief that
DP&L has had the right to withdraw their second ESP starting when it was originally



12-426-EL-SS0 , 2

modified and approved. In re The Dayton Power and Light Co., Case No. 12-426-EL-550,
et al. ] am not opining as to when this right to withdraw terminates. I merely express
an opinion that this is a right created under the statute.

UL

“" Thomas W. ]_oh:éon, Commissioner

TWj/sc

Entered in the Journal
AUG 2 6 2008

WW'V(M

Barcy F. McNeal
Secretary




Attachment B

THE PUBLIC UTILITIES COMMISSION OF OHIO

IN THE MATTER OF THE APPLICATION OF

THE DAYTON POWER AND LicHT

COMPANY TO ESTABLISH A STANDARD Case No, 12-426-E[-SSO
SERVICE OFFER IN THE FORM OF AN

ELECTRIC SECURITY PLAN.

IN THE MATTER OF THE APPLICATION OF |
THE DAYTON POWER AND LiGHT CASENO, 12-427-EL-ATA ;
COMPANY FOR APPROVAL OF REVISED
TARIFFS.

In THE MATTER OF THE APPLICATION OF :
THE DAYTON POWER AND LIGHT CASENO. 12-428-EL-AAM

COMPANY FOR APPROVAL OF CERTAIN
- ACCOUNTING AUTHORITY.

IN THE MATTER OF THE APPLICATION OF
. THE DAYTON POWER AND LiGHT CASgE NO. 12-429-EL-WVR

COMPANY FOR WAIVER OF CERTAIN
CoOMMISSION RULES.

IN THE MATTER OF THE APPLICATION OF i
THE DAYroN POWER AND LIGHT Casge No. 12-672-EL-RDR
COMPANY TO ESTABLISH TARIFF RIDERS.

SEVENTH ENTRY ON REHEARING
Entered in the Journal ont December 14, 2016

L SUMMARY

{1} The Commission finds that the assignments of error raised in the :
applications for rehearing lack merit. Accordingly, the Commission denies the

applications for rehearing.

il. PROCEDURAL HISTORY

{§2} The DaytonPowerand Light Company (DP&L) is a public utility as defined

under R.C. 4905.02 and, as such, is subject to the jurisdiction of this Commission.
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{3 RC 4928141 provides that an electric distribution utility (EDU)} shall
provide consumers within its certiﬁed't'_erritory a standard service offer (SSO) of all
competitive retail electric services necessary to maintain essential electric service to
customers, including a firm supply of electric generation service. The SSO may be either
a market rate offer in accordance with R.C. 4928.142 or an electric security plan (ESP) in
accordance with R.C. 4928.143.

{94 By Order issued on September 4, 2013, in this case, the Commission
modified and approved DP&L's application for its second ESP (ESP II). Included as a
term of ESP II was a service stability rider (SSR) for DP&L's financial integrity.

(45} OnJune 20, 2016, the Supreme Court of Ohio issued an opinion reversing
the Commission's decision approving ESP II and disposing of all pending appeals. I re
Application of Dayton Power & Light Co., ___Ohio St.3d___, 2016-Ohio-3490, __ N.E3d__ .
Subsequently, on July 19, 2016, the mandate issued by the Supreme Court of Ohio was
filed in this case. |

{6} On July 27, 2016, DP&L filed a motion and memorandum -in support to
withdraw its application for ESP II. Thereafter, on August 11, 2016, memoranda contra
to DP&L's motion to withdraw ESP I were filed by the Ohio Manufacturers’ Association
Energy Group (OMAEG), the Kroger Company (Kroger), the Ohio Consumers' Counsel
(OCC), Industrial Energy Users - Ohio (IEU-Ohio), Ohio Partners for Affordable Energy
and Edgemont Neighborhood Coalition (OPAE/Edgemont), Ohio Energy Group (OEG),
and the Retail Energy Supply Association (RESA).

{97] By Order issued on August 26, 2016, the Commission granted DP&L's - '!
application to withdraw ESP II, thereby terminating it, pursuant to R.C. 4928 143(C)(2)(a).
The Commission then dismissed this case,
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{81 RC. 4903.10 states that any party who has entered an appearance in a
Commission proceeding may apply for rehearing with respect to any matters determined
in that proceeding, by filing an appliéation within 30 days after the entry of the order

upon the journal of the Commission.

{991 On September 23 and 26, 2016, applications for rehearing were filed by
OPAE/ Bdgemont, IEU-Ohio, OEG, OMAEG, Kroger, and OCC. Thereafter, onOctober 3
and 6, 2016, DP&L filed memoranda contra to the applications for rehearing.

{§ 10} By Entry issued on October 12, 2016, the Commission granted rehearing for
the limited purpose of further consideration of the matters raised in the applications for
rehearing. The Commnission found that sufficient reason was set forth by the parties to

warrant further consideration of the matters raised in the applications for rehearing.

{§ 11} However, on November 14, 2016, OCC filed an application for rehearing
regarding the Commission's granting of rehearing for the limited purpose of further
consideration of the matters specified in the applications for rehearing. On November 25,
2016, DP&L filed its memorandum contra to OCC’s application for rehearing.

OI.  DisCUSSION

A, Assignment of Etror 1 |

{912} OMAEG, Kroger, and OEG argue the Commission's order was unjust and
unreasonable because the Commission found that the Supreme Court of Ohio reversed
~ in total the Commission's order authorizing ESP Il. OMAEG, Kroger, and OEG each
argue the Commission erred when it found the Court reversed ESP [ in total. They assert
the Supreme Court of Ohio only reversed the SSR, but not the remaining provisions,
terms, and conditions of ESP II.

{4 13} DP&L. responds by arguing that the Supreme Court of Ohio fully reversed
ESP 11. DP&L argues the Court could have reversed in part or modified the Commission's
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order authorizing ESP II but did not. Further, the Court could have identified that it
found just the S5R to be unlawful or unreasonable, but it did not. DP&L argues the

parties' assertion that the Court's decision was limited just to the SSR or {ransition costs -

is plainly false. The Court's opinion does not instruct the Commission to excise the SSR
from DP&L's tariff sheets and does not order rates to be lowered. Regardless, DP&L
notes that the Commission specifically modified ESP II to eliminate the SSR, and that
pursuant to R.C. 4928.143(C)2)(a), the Commission’s modification of ESP II to eliminate
the SSR provided DP&L with the right to withdraw and terminate ESP JI. However,
DP&L asserts that it has maintained the unilateral right to withdraw ESP I at any time
since the Commission's modification and approval of ESP II on September 4, 2013,

CONCLUSION

{9 14} The Cominission finds that the parties' assignment of error lacks merit. The

Commission recognized that the Supreme Court of Ohio's opinion was not seif-executing

and required the Commission to modify its order or issue a new order. Order at5, citing

Cleveland Elec. llluminating Co. v. Public Utilities Commission (Ohio 1976) 46 Ohio St.2d 105,

346 N.E.2d 778, 75 0.0.2d 172 at 116-117 ("* * * this court's reversal and remand of an

order of the commission does not change or replace the schedule as a matter of law, but

is & mandate to the commission to issue a new order which replaces the reversed order; |

and a rate schedule filed with the commission remains in effect until the commission

executes this court's mandate by an appropriate order.”). Therefore, pursuant to the |

Supreme Court's mandate, the Commission meodified "its order authorizing ESP II in -

order to eliminate the SSR." Finding and Order (Aug. 26, 2016) at 5. Having modified

ESP II, as ordered by the Court, the Commission acknowledged and granted DP&L's

previously-filed application to withdraw ESP II, pursuant to R.C. 4928.143{C)(2)(a).

[§15} As the Supreme Court of Ohio has held, "[i}f the Commission makes &
modification to a proposed ESP that the utilifty is unwilling to accept, R.C.
4928.143(C)(2)(a) allows the utility to withdraw the ESP application." In re Application of
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Ohio Power Co., 144 Ohio St.3d 1, 2015-Ohio-2056 at §24-30. . Further, the Court has made
it clear that, when the Commission modifies an order approving an ESP, the Commission
effectively modifies the EDU's application for an ESP. In re Appli cation of Ohio Power Co.,
144 Ohio St.3d 1, 2015-Ohio-2056 at §29. Any modification, whether in part or in total, of
an application for an ESP triggers the utility's right to withdraw the application, thereby
terminating it, pursuant to R.C. 4928, 143(C){2)(a). Therefore, whether the Court reversed
just the SSR or the ESP in total is moot, as in either instance, the Commission was required
to modify its Order approving ESP II, which then provided DP&L the right to withdraw
ESP I, pursuant R.C. 4928.143(C)(2)(a), even if such right did not already exist.

B.  Assignment of Error2

{¢ 16} OEG, OPAE/Edgemont, OMAEG, Kroger, OCC, and IEU-Chio argue the
Commission's Order is unjust or unreasonable because the Commission allowed DP&L
to withdraw its application for ESP II in violation of R.C. 4928.143(C)(2)(a). The parties
aver that while the Commission was rﬁandated to terminate the billing and collection of
the SSR, the Commission erred when it apparently found that R.C. 4928.143(C)(2)(2)
required the Commission to grant DP&L's withdrawal of ESP II upon elimination of the
SSR. [EU-Ohio argues that because the Court's decision required the Commission to issue
an order tertninating the billing and collection of the SSR, the Commission order
terminating the SSR is ministerial only. "A ministerial act may be defined to be one which
a person performs in a given state of facts in a prescribed manner in obedience to the '
mandate of legal authority without regard to the exercise of his own judgment upon the
propriety of the act being done.” State ex. rel. Trauger v. Nash, 66 Ohio St. 612, 618 (1902).
Further, "a ministerial duty is an absolute, certain and imperative duty imposed by law
upon a public officer involving merely execution of a specific duty arising from fixed and

designated facts." State v. Moretti, 1974 Ohio App. Lexis 3838 at *8 (10th Dist. Ct. App.,

Apr. 9, 1974).
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{9 17) OCC argues the General Assembly intended for R.C. 4928.143(C)(2)(a) to
allow a utility to withdraw and terminate an ESP within a relatively short period of time
after implementing the ESP. OCC asserts that withdrawal of an ESP after 32 months is
inconsistent with the law and the General Assembly's intent. OCC then argues the
Commission violated R.C, 4928.143(C)(2)(b) by replacing the SSR with a charge that
similarly allows the unlawful recovery of the equivalent of transiﬁm{ TEVENUeSs.

{9 18} OMAEG, Kroger, and OPAE/Edgemont argue the Commission erred by
impermissibly treating a Court-ordered reversal of a provision of ESP If as having the
same effect as a Commission-ordered modification to the ESP. They argue that under
R.C. 4928.143(C)(2)(a), the utility may terminate and withdraw its ESP only "[ilf the
Commission modifies and approves an application” for an ESP (emphasis added). They

a assert the statute does not grant the utility the right to terminate and withdraw an ESP in
| response.to a modification made by the Supreme Court of Ohio. Additionally, OMAEG
and Kroger argue the Commission erred in finding that a utility retains an everlasting
right to terminate an ESP. They assert the utility's right to withdraw and terminate an
ESP ends upon the filing of tariffs.

{19 OMAEG, Kroger, and OPAE/Edgemont then aver the outcome of the
Commission's determination in this case is to dilute the potency of the direct right of
appeal granted by R.C. 4903.13, and has effectively allowed DP&L to override the Court's
ruling by moving to withdraw and terminate ESP II. |

{420} OEG argues that R.C. 4928.143(C)(2)(a) provides the utility with a right to
withdraw an ESP only when a proposed ESP is modified by the Commission. OEG
asserts the ESP in this case was not an application for an ESP, but a final and fully
implemented ESP. Much like OCC, OEG argues the right to withdraw an ESP does not

extend indefinitely, but OEG's argument rests on the premise that once the ESP is

implemented, it is no longer an “application under division (C)(1) [for an ESP]" as
contemplated in R.C. 4928.143(C)(2)(a).

i



B L I —

12-426-EL-S50 - | 7.

{4 21} DP&L argues the Commission's decision to allow DP&L to withdraw ESP

I1is both mandated by law and necessary to allow DP&L. to maintain its financial integrity

so that it can continue to provide safe and reliable electric service. DP&L asserts the - '

Commission ‘correctly held that R.C. 4928.143(C)(2)(a) establishes DP&L's right to
withdraw and terminate ESP [I. RC. 4928.143(C)(2)(a) is clear, if the Commission

modifies and approves an application for an ESP, the utility may withdraw the

application, thereby terminating the ESP. Additionally, DP&L avers the Court has long

held that if the Commission makes a modification to an ESP, R.C. 4928.143(C)(2)(a) allows '

the utility to withdraw the ESP. In re Application of Ohio Power Co., 144 Ohio 5t.3d 1, 2015-
Ohio-2056, 40 N.E.3d 1060, 126.

{9 22) Further, DP&L argues that R.C. 4928.143(C)(2)(2) contains no limit on the !

utility's right to withdraw its application for an ESP. DP&L asserts that, although it
sought to withdraw its application after the Court's ruling to reverse the Commission's
decision to approve ESP IJ, there is no material difference whether the Commission
modifies an ESP in the first instance, or after rehearing, or following reversal by the
Supreme Court of Ohio. In each instance, DP&L argues, the utility may withdraw the
ESP,

CONCLUSION

{4 23} The Commission finds that rehearing on this assignment of error should be

denied. Aswe noted above, the Supreme Court of Ohio's opinion was not self-executing

and required the Commission to modify its order or issue a new order. Cleveland Elec. .

Hluminating Co. v. Public Utilities Commission (Ohio 1976) 46 Ohio St.2d 105, 346 N.E.2d

778, 75 0.0.2d 172 at 116-117 (" * * this court's reversal and remand of an order of the

commission does not change or replace the schedule as a matter of law, but is a mandate
to the commission to issue a new order which replaces the reversed order; and a rate

schedule filed with the commission remains in effect until the commission executes this

court's mandate by an appropriate order."). We are not persuaded, however, that the

1
i
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Commission consideration of any matter on remand is simply a ministerial act, and .

TEU-Ohio has cited no precedent in support of this claim. In fact, in many cases, the . -

Commission modified its Order approving ESP II to eliminate the SSR, as ordered by the

Court. Because the Commission made a modification to the ESP, the plain language of

- Commission takes additional comments or holds additional hearings on remand. The- '

R.C. 4928.143(C)(2)(a) allows DP&L to withdraw and terminate ESP II. In re Application

of Ohio Power Co., 144 Ohio St.3d 1, 2015-Ohio-2056 at §24-30. Accordingly, pursuant to
R.C. 4928.143(C)(2)(a), the Commission granted DP&L's application to withdraw and
terminate ESP II.

{9 24} Further, regarding OEG's argument that the Commission modified DP&L's
fully implemented ESP, not its application for an ESP, the Court has held that when the
Commission modifies an order approving an ESP, it effectively modifies the utility's
application for an ESP. In re Application of Ohio-Power Co., 144 Ohio St.3d 1, 2015-Ohio-
2056 at §29. By modifying its Order approving ESP II, , the Commission modified DP&Ls
application for the ESP, thereby triggering the provisions of R.C. 4928.143(C)(2)(a).

- {9 25} Additionally, regarding OCC’s argument that the General Assembly
intended for R.C. 4928.143(C)(2)(a) to allow a utility to withdraw and terminate an ESP
only within a relatively short period of time, we note that the Supreme Court of Ohio has
stated that it would "not weigh in on whether [the utility] could collect ESP rates for some
period of time and then withdraw the plan." In re Application of Columbus S. Power Co.,
128 Ohio St.3d 512 (2011). The Courtwas referring to whether the utility has an indefinite
right to withdraw an ESP after the Commission issues its initial Order modifying and

approving an ESP. In the present case, the Commission modified ESP II by Order issued :

on August 26, 2016, and then granted the withdrawal in the same Order. Therefore, like

the Supreme Court of Ohio, the Commission does not need to weigh in on whether DP&L .

could collect the ESP for some period of time and then withdraw it, because that issue is
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not present here. In this case, ESP Il was effectively withdrawn immediately upon the
Commission's August 26, 2016 modification of ESP II.

C.  Assignment of Error 3

{926} OCC and IEU-Ohio argue the Commission's Order (granﬁng DP&L's
withdrawal and termination of ESP II violated R.C. 4903.09 for failiﬁg to set forth the
reasons prompting the decision arrived at. TEU-Ohio asserts it sought a2 Commission
order initiating a proceeding to determine the amount that DP&L billed and collected
under the SSR and to establish future rate reductions to return the collected amount to
customers. OCC and IEU-Chio assert the Commission's Order was unlawful and
unreasonable for both failing to address their argument and for failing to initiate such a

proceeding.

{9 27} DP&L argues the Commission's Order authorizing DP&L to withdraw and
terminate its ESP II application was consistent with and required by R.C,
4928.143(C)(2)(a). DP&L asserts the Commission followed the plain language and
meaning of R.C, 4928.143(C)(2)}(a). The Commission fully explained its reasoning,

therefore, DP&L argues, rehearing should be denied.

CONCLUSION

{4 28} The Commission finds that the arguments raised by OCC and IEU-Ohio
lack merit. Pursuant to R.C. 4928,143(C)(2)(a), if the Commission modifies an ESP, the
utility may withdraw the ESP, thereby terminating it. OCC and IEU-Ohio cite to no other
conditions or qualifications contained in the Revised Code that the utility must satisfy for
it to withdraw an ESP. In this case, the Court issued an bpinion requiring the
Commission to modify its order or issue a new order. Cleveland Elec. Illuminating Co. v.
Public Ultilities Commission (Ohio 1976) 46 Ohio St.2d 105, 346 N.E.2d 778, 75 0.024172
at 116-117. The Commission modified its Order, which provided DP&L the right under
R.C. 4928.143(C)(2)(a) to withdraw ESP II. DP&L exercised its right and filed a notice of
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withdrawal of ESP II, which became effective immediately upon the Commission's
August 26, 2016 Order modifying the BSP. Therefore, the SSR, which was not
reconcilable, was terminated along with the rest of ESP II.

{% 29) Burther, IEU-Ohio’s previous request for a proceeding to determine the
amount that DP&L billed and collected under the SSR, and to establish future rate

reductions to return the collected amount to customers, is moot. The Commission cannot  :

make a prospective adjustment to the SSR to return previously collected revenues to
customers because the SSR has been terminated and no Jonger exists. Accordingly,
rehearing on this assignment of error shouid be denied.

D.  Assignment of Error 4

{4 30) OEG and IEU-Ohio argue the Commission's Order is unjust and .

unreasonable because it failed to require DP&L to refund all SSR charges paid by

customers to DP&L from the time the SSR was initially approved by the Commission.
IEU-Ohio asserts that the Court's opinion in Keco does not bind the Commission from
initiating a proceeding fo refund amounts collected under the SSR to customess. Further,
if the Commission finds that its prior decisions extending Keco prectude such relief, the
Commission or the Supreme Court of Ohio should overrule the cases e:étending Keco to
Commission decisions. Keco Industries v. Cincinnati and Suburban Telephone Co., 166 Ohio
St. 254 (1957); Lucas County Commissioners v. Public Utilities Commission of Ohio, 80 Ohio
St.3d 344 (1997). |

{§ 31} Further, IEU-Ohio notes the Supreme Court of Ohio reversed ESP I on the
authority of In re Application of Columbus S. Power. Co., ___ Ohio 5t.3d __, 2016-Ohio-

1608, __ N.E3d __" (Columbus Southern). Therefore, the Commission must look to

Columbus Southern to guide the Commission's actions following the Court's reversal of
the SSR. In Colunibus Southern, the Court directed the Commission on remand to make
prospective adjustments to AEP-Ohio's balance of deferred capacity charges to account
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for the revenue AEP-Ohio unlawfuily collected under the rider. Columbus Southern at
§39-40. Therefore, IEU-Ohio argues the Commission must initiate a proceeding to
account for the effects of the SSR and adjust rates accordingly. Such a proceeding, IEU-
Ohio argues, would not violated Keco. |

{¥ 32} Further, IEU-Ohio argues this case is distinguishable from Keco in two
respects, First, Keco was limited to whether a general division court had the authority to
order restitution of rates the Court found to be unlawful. Second, in Keco the plaintiff
was seeking restitution. [EU-Ohio asserts the Commission could authorize prospective
relief to reduce future fates to eliminate the effect of the SSR, which would not violate
Keco or frustrate the precedent prohibiting retroactive ratémakﬁlg. Additionally, even if
the Commission determines that Keco prohibits a proceeding to make prospective
adjustments to reduce DP&L's rates to account for the revenue collected under the SSR,
the Commission or the Supreme Court of Ohio should overrule those decisions and

~ initiate such a proceeding.

CONCLUSION

{9 33} The Commission finds the arguments raised by IEU-Chio lack merit and
the application for rehearing should be denied. In the first instance, the arguments are
moot, as DP&L withdrew and terminated the SSR along with the rest of ESP IT. In the
second instance, JEU-Chio's request wotild violate long—held precedent established in
Keco and Lucas County prohibiting retroactive ratemaking, Keco Industries v. Cincinnati
and Suburban Telephone Co., 166 Ohio St. 254 (1957); Lucas County Conmmissioners v. Public
Uitilities Commission of Ohio, 80 Ohio St.3d 344 (1997).

{4] 34} The issue is moot because DP&L withdrew and terminated the SSR along
with the rest of ESP II. As noted above, R.C. 4928.143(C}(2}(a) provides that if the
Commission modifies and approves an application for an ESP, the utility may withdraw
its application, thereby ter:rmnatmg the ESP. In this case, the Commission modified its
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order approving ESP Il on remand from the Court. DP&L exercised its right and
withdrew ESP I, which was effective immediately upon the Commission's Ordex
modifying ESP II. The termination of ESP II includes the terms, conditions, and charges
included in ESPII. The SSR was a term of ESP Il and was terminated along with it. The
facts in this case are different from AEP Ohio's rate stability rider (RSR) addressed by the
Court in Columbus Southern. In Columbus Southern, the Court remanded the matter to the
Commission to properly adjust the RSR, which was intended to be reconcilable and to
extend past the term of AEP Ohio's second ESP, on a going forward basis to account for
the Court's opinion. Columbus Southern at *7, 433, (" AEP will recover its costs in the
following manner: * * * collecting any remaining balance of the deferred costs (plus
carrying charges) after the ESP period ends.”). However, in the present case, the
Commission canmot adjust the SSR on a going forward basis because DP&L withdrew
and terminated it along with the rest of ESP II. There are no prospective rafes to adjust
because the SSR was terminated. Further, the relief requested by IEU-Ohic would violate
the Court's and this Commission's long-held precedent in Keco and.Lucas County

_prohibiting retroactive ratemaking,.

- E.  Assignment of Error 5

{4 35} OCC argues in its November 14, 2016, application for rehearing that the

Commission erred by not granting and holding reheating on the matters specified in ~:

OCC's previous application for rehearing,. OCC asserts that the errors in the
Commission's Order, for which OCC filed its previous application for rehearing, were

clear and the Commission should have granted rehearing. Further, OCC argues the |

Commission failed to fulfill its duty to hear matters pending before it without .

- unreasonable delay and with due regard to the rights and interests of all litigants before

it. OCC asserts the Comumission's Entry on Rehearing permits the Commission to evade

a timely review and reconsideration of its order by the Ohio Supfeme Court and
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precludes parties from exercising their rights to appeal, which is a right established, inter
alia, under R.C. 4903.10, 4903.11, and 4903.13

{4 36) DP&L a_séerts that the Commission has a longstanding practice of granting
applications for rehearing for furthex consideration, which allows the Commission to

review the myriad of complex issties facing Ohio's diverse public utilities. DP&L argues

ﬂl;it this practice is not-only consistent with R.C. 4903.10, but has been expressly
permitted by the Supreme Court of Ohio. Staie ex rel. Consumers’ Counsel v. Pub. UHl.
Comm., 102 Ohio St.3d 301, 2004-Ohio-2894, 809 N.E.2d 1146, §19. DP&L avers that is
was Jlawful and reasonable for the Commission to take additional time to consider the
issues raised in the many applications for rehearing filed in this case.

CONCLUSION

{9 37} The Commission finds that this assignment of error is moot and that
rehearing should be denied. As set forth above, the Commission has fully considered the
assignments of error raised by OCC in its September 26, 2016 application for rehearing,
As we discussed above, OCC's assignments of error lack merit and we have denied
rehearing on those assignments of error. Purther, we note that DP&L has ceased
collecting charges under the SSR pursuant to our August 26, 2016 Finding and Ordex
terminating ESP II. Accordingly, OCC has not demonstrated any prejudice or undue
delay as the result of our October 12, 2016 Entry on Rehearing in this proceeding.

IV.  ORDER

{4 38} Itis, therefore,

{§ 39} ORDERED, That the applications for rehearing be denied. Itis, further,
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{4 40} ORDERED, That a copy of this Entry on Rehearing be served upon each

party of 'record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Asim Z. Haque, Chairman | -
I M. Beth Trombold N
7 ThomaséW. Jéhnson M. Howard Petricoff

. BAM/sc

. Entered in the ]ou@
K DEC 1 4 2016

sy T Ml

Barcy F. McNeal
Secretary
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In the Matter of the Application of
The Dayton Power and Light Company
to Establish Tariff Riders.

Case No. 12-672-EL-RDR
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APPLICATION FOR REHEARING OF INDUSTRIAL ENERGY USERS-OHIO

Under R.C. 4903.10 and Rule 4901-1-35, Ohic Administrative Code (“OAC"),
Industrial Energy Users-Ohio (“IEU-Ohio”) seeks rehearing of the Finding and Order

issued by the Public Utilittes Commission of Ohio (“Cdmmission“) on August 26, 2016

for the following reasons:

1. . ASSIGNMENT OF ERROR[:
The Order permitting the Dayton Power and Light Company to
withdraw its electric security plan application is unlawiul
because the condition permitting the electric distribution
utility to withdraw its application under R.C. 4928.143(C){2)(a)
is not satisfied when the Commission eliminates a previously
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authorized rider as a result of a Supfeme Court decision
reversing that authorization.

2.  ASSIGNMENT OF ERRORi;
The Finding and Order is unlawful because it failed to explain
its rationale and respond to contrary positions regarding the
request of industrial Energy Users-Ohio to begin a proceeding
to determine an appropriate mechanism to adjust the rates of
the Dayton Power and Light Company to account for billing
and collection of the unlawful Service Stability Rider.

3. ASSIGNMENT OF ERROR lil:

The Finding and Order is unlawful because it failed to initiate a
proceeding fo account for the amounts billed and collected
under the unlawful Service Stability Rider and to prospectively
adjust the rates of the Dayton Power and Light Company in
violation of R.C. 4905.22, 4928.02, and 4928.06; to the extent
that the Commission’s failure to initiate such a proceeding is

- based on Keco Industries v. Cincinnati and Suburban
Telephone Co., 166 Ohio St. 254 (1957), the Commission
should find that Keco does not preclude the Commission from
initiating a proceeding and making prospective adjustments to
the rates of the Dayton Power and Light Company to account
for the revenue collected under an unlawful rider. To the
“extent that the Commission determines that its prior decisions
relying on Keco do preclude the Commission from initiating a
proceeding and making prospective adjustments to the rates
of the Dayton Power and Light Company fo account for the
revenue collected under an unlawful rider, the Commission (or
the Supreme Court of Ohio) should overrule those decisions
and direct that proceedings affording prospective relief be
initiated.

The reasons supporting this Application for Rehearing are sé’t out in the
accompanying Memorandum in Support.
Respecitfully submitted,
/s/ Frank P. Darr _

Frank P. Darr (Reg. # 0025469)
{Counsel of Record)
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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of

)
The Dayton Power and Light Company ) Case No. 12-426-EL-SS0O
for Approval of its Market Rate Offer. }

In the Matter of the Application of

)
The Dayton Power and Light Company ) Case No. 12-427-EL-ATA
for. Approval of Revised Tariffs. )

In the Matter of the Appiication of

The Dayton Power and Light Company
for Approval of Certain Accounting
Authority.

Case No. 12-428-EL-AAM

o S it

In the Matter of the Application of )
The Dayton Power and Light Company ) Case No. 12-429-EL-WVR
for Waiver of Certain Commission Rules. )

In the Matter of the Application of
The Dayton Power and Light Company
to Establish Tariff Riders.

Case No. 12-672-EL-RDR

MEMORANDUM IN SUPPORT OF APPLICATION FOR REHEARING

I INTRODUCTION

When the Supreme Court of Ohio reversed the Commission’s order authorizihg
the Service Stability Rider (“SSR”), the Commission Was mandated to implement that
decision and eliminate the unlawful rider from the electric security plan {("ESP”) of the
Dayton Power and Lig‘ht Company (‘DP&L"). Further, the reversal of the order required
the Commission to establish a proceeding to determine the amount bilied and collected
by DP&L under the unlawful authorization and direct that the amount be retumed fo

. cusfomers through adjustments to future rates. The Court’s decision, however, did not
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saﬁsfy the statutofy requirement permitiing DP&L to withdraw Jits ESP apblication.
When the Co-mtlnissi'on issued its order granting DP&L’s motion to withdraw its ESP and
dismissed the proceeding without determining the amount that DP&L had uniawfully
billed and collected under the SSR, the Commission erred.

Accordingly, the Commissidn should grant rehearing, reverse its decision to
dismiss the proceeding, and direct DP&L to implement the current ESP with the
exception of the unlawful SSR. Further, the Commission should initiate a proceeding to
determine the amount that DP&L billed and collected under the SSR and direct DPAL to
prospectively reduo;e rates to account for that amount.

. FACTs

On September 4, 2013, the Commission modified and approved an application
.for an ESP for DP&L in an Opinion and Order (“Opinion”). As a term of the ESP, the
Commission authorized DP&L to bill and collect $110 million annually under the guise of
a stability rider, the SSR. The Office of the Ohio Consumers’ Counsel (“OCC”) and
Industrial Energy Users-Ohio (“IEU-Ohio™) sought reheariﬁg of the authorization of the
SSR. When the Commission denied rehearihg of the éuthon'zation of the rider, IEU-
Ohio and OCC ﬁled appeals of the authorization with the Supreme Court of Chio.

IEU-Ohio and OCC also sought stays of the authorization of the billing and
collection of the SSR from the Commiésion and the Court both before and after they
sought appellate review. These motions were denied.

OnA June 20, 2016, the Supreme Court of Ohio found that the Commission
uniawfully authorized DP&L to bill and collect transition revenue or its equivalent under
the guise of a “stability rider.” In re Application of Dayton Power and Light Co., Slip Op.

2016-Ohio-3490 (June 20, 2016). On June 21, 2016, IEU-Ohic and OCC sought
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expedited orders terminating the billing and collection of the rider. DP&L initially
resisted those efforts by claiming that the Clerk of the Court had not issued fhe mandate
of the Cour’t to the Commission. The Clerk of the Court then issued the mandate on
July 6, 2016, fhus removing the ciaimed procedural barrier.

While the -motion to terminate billing and collection of the SSR was pending,
DP&L filed three motions seeking orders that would authorize it to withdraw its current
ESP and to implement rates “consistent” with the rates in effect prior to the
Commission’s decision implementing the current ESP.? In support of its motion seeking -

to withdraw the current ESP, DP&L claimed that it had the option to withdraw its ESP

| because the Commission modified and approved its application for the current ESP and

that the Supreme Court of Ohio “reversed in total” the Commission’s decision approving
the ESP. ESP ii, Motion of the Dayion Power and Light Company to Withdraw its

Application in this Matter, Memorandum in Support at 1 (“DP&L Motion to Withdraw”).

in the ofher two motions, DP&L sought orders to implement rates that are “consistent”
with DP&L’s 2013 rates, aéseft'mg that the Commission should grant the motion under
R.C. 4928.143(C)(2). ESP I, Motion of the Dayton Power and Light Company to
Implement Previously Authorized Rates, Memorandum in Support at 1-2; ESP |, Motion
of the Dayton Power and Light Company to implement Previously Authorized Rates,

Memorandum in Support at 1-2 (collectively, “DP&L Motions to Implement Rates”).

1 DP&L filed the motion fo withdraw in the docket of its cutrent ESP. In the Matfer of the Application of
The Dayton Power and Light Company for Approval of ifs Electric Security Plan, Case Nos. 12-426-FL-
S80, ef al. For ease of reference, the ESP approved in Case Nos. 12-428-EL-SSQ, of al., will be
referred to as ESP Il or the current ESP. DP&L filed two motions seeking to implement rates consistent
with its prior ESP, one in the ESP 1 docket, and a second in the docket for its first ESP application. /n re
the Matter of The Dayton Power and Light Company for Approval of Its Electric Security Plan, Case Nos.
08-1094-EL-SSQ, et al. For ease of reference, the ESP approved in Case Nos. 08-1094-EL-SSO, ef a/,,
wili be referred to as ESP | or the prior ESP. '
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Additionally, DP&L asserted that R.C. 4928.141 and 4905.32 require the Commission to
permit DP&L to implement “consistent” rates because the Court reversed the order
authorizing the current ESP “in total.” See, e.g., ESP |, DP&L Motion to implement
Rates, Memorandum in Support at 2.

: Qn August 1, 2016, DP&L filed a “Notice” setting out the rates that it sought
authorization to implement. ESP |, The Dayton Power and Light Company’s Notice of
Filing Proposed Tariffs (Aug. 1, 2016). Included in the Notice were tariff sheets that
would retain standard service offer generation rates based on the outcomes of the
auctions and the nonbybassable transmission rates approved as tefms of the current
ESP. Id. at2. DP&L further sought authority to bilt and coliect the nonbypassable Rate
Stabilization Charge (“RSC"), a rider that remained in effect in September 2013 over the
* protests of IEU-Ohio and others. Id.; see ESP |, Entry (Dec. 19, 2012).

IEU-Ohio opposed DP&L’s Motion to Withdraw and recommended that the
Commission substantially modify the rates that DP&L filed in its Notice if the
Commission did permit the withdrawal. ESP I, Memorandum in Opposition .to the
Motions of the Dayton Power and Light Company to Withdraw its ESP Application and
to Implement Previously Authorized Rates (Aug. 11, 2016). As IEU-Ohio expiained in
its Memorandum opposing DP&L’s Motions, the Court’s decision required that the
Commission issue orders to DP&L to terminate the SSR, but did not permit DP&L to
withdraw its ESP application under R.C. 4928.143(C)(2)(a). /d. at 4-7. Additionaily, the
relief that DP&L sought, i.e., to implement rates, terms, and conditions “consistent” with

its first electric security plan, is not authorized by Ohio law.2 /d. at 7-13. Finally, [EU-

2 In a separate applicaﬁon for rehearing, IEU-Ohio seeks rehearing of the Commission’s order in the ESP
| case permitting DP&L to cherry pick the terms and conditions it seeks to implement. '
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Ohio moved .for an order initiating a proceeding to determiné the amount that DP&L
unlawfully billed and collected under the uniawful SSR and to reduce rates to return that
amount to customers. /d. at 4 n.2 (incorporating IEU-Ohio’s Comments filed on August
12, 2018). |

On August 26, 2018, the Commission modified the order authorizing ESP 1I o
eliminate the SSR. Finding and Order at 5. It then granted DP&L’s motion to withdraw
its ESP |l application. /d. at 5-6. According {o the Commission, it had “ho choice but to
grant DP&L’s motion and accept the withdrawal of ESP I /d. at 5.

.  ASSIGNMENT OF ERRORL;

The Order permitting the Dayton Power and Light Company to withdraw its

electric security plan application is uniawful because the condition

permitting the electric distribution utility to withdraw its application under

R.C. 4928.143(C)}{2)(a) is not satisfied when the Commission eliminates a

previously authorized rider as a result of a Supreme Court decision

reversing that authorization.

In the Finding and Order, the Commission does not explain what the modification
is that requires it to *‘accept the withdrawal of ESP lI,” but implies that DP&L filed its
motion “in apparent anticipation that the Commission would modify its order or issue a
new order” as a result of the Court’'s decision reversing the authorization of the SSR.‘3
Finding and Order at 5. The Finding and Order then proceeds to explain t}1at the
Commission was required to issue a new order which replaced the reversed order. /d.
at 5-8, citing Cleveland Elec. lll. Co. v. Pub. Ulils. Comm’n of Ohio, 46 Ohio St.2d 105,

116-17 (1978). While the Commission was mandated to terminate the billing and

collection of the SSR by the Court's decision, the Commission erred when it apparently

¥ As demonstrated in IEU-Ohio’s opposition to the motion to withdraw, DP&L’s alternative claim that the-
Commission’s modification and approval of the ESP application permits DP&L to withdraw also is without
merit. ESP ll, Memorandum in Opposition to the Motions of the Dayton Power and Light Company to
Withdraw its ESP Application and to Implement Previously Authorized Rates at 5.
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found that its order eliminating the SSR from the current ESP required it to grant
DP&L’s r’notion to withdraw under R.C. 4928.143(C)(2)a).

In re!evant part, R.C. 4928.143(C)(2)(a) provides, “If the commission modifies
and approves an application under division (C)(1) of [R.C. 4928.143], the electric
distribution utility may withdraw its application, thereby terminating it.” As the Supreme
Court of tho has stated, “the clear purpose of R.C. 4928.143(C)(2)(a) ... [is] to allow a
utility to withdraw its proposed ESP if it dislikes the commission’s modifications.” In re
Application of Ohio Power Co., 144 Ohio $t.3d 1, 8 (2015). Thus, the circumsfance
permitting an electric distribution utility (“EDU”) to withc_:lraw its ESP application reqlui'res‘
a modiﬂcation of the application by the Commission.

Once the Court reversed the authorization and the Clerk of thé Court issued thé
mandate, the Commission was required to issue orders directing DP&L to bring its rates
into compliance with the Court’'s order. Cleveland Elec. liluminating Co. v. Pub.‘ Util.
Comm’n of Ohjo, 46 Ohio St.2d 105, 116-17 (1976); see, also, Nolan v. Nolan, 11 Ohio
St.3d 1 (1984) (syl!abus) (“Absent extraordinary circumstances, such as an intervening
decision by the Supreme Court, an inferior court has no discretion to disregard the
mandate of a superior court in a prior appeal in the same case.”)

| Because the Court’'s decision required the Commission to issue an order
terminating the billing and collection of the SSR, the Commission order terminating the
SSR is ministerial only. “A ministerial éct may be defined to be one which a person
;5erforms in a given state of facts in a prescribed manner in obedience to the mandate of
legal authority without regard to the exercise of his own judgment upbn the propriety of

the act being done.” State, ex rel. Trauger, v. Nash, 66 Ohio St. 612, 618 (1902). “[A]
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ministerial duty is an absolute, certain and imperative duty impoéed by‘law upon a
public officer involving merely execution of a specific duty arising from fixed and
designated facts. As such, ministerial duties are necessarily mandatory when required
to be performed.” State v. Moretti, 1974 Ohio App. Lexis 3838 at *8 (10th Dist. Ct. App.
Apr. 9, 1974). When requiréd to perform a ministerial act, the Commission has “no
latitude™ or discretion in the discharge of that act.  Hamiffon Brownfields
Redevelopment, LLC, v. Zaino, 2005 Ohio Tax Lexis 1452 at *7-8 (Bd. Tax. App. Oct.
28, 2005). |

Bécause the Commission was acting in a ministerial capacity, the Commission
was without discretion or latitude when it addressed the Court's order reversing the
SSR; it was required to take the actions directed by the Court to eliminate the SSR. By
lav#, the Commission was acting at the direction of the Court.

Because the Commission was acting in a ministerial capacity only, its order
eﬁminating the SSR does not satisfy the statutory requirement that permits an EDU to
withdraw its ESP application. That section requires the Commission to modify the
application.  In this instance,- the Commission was directed to terminate the
authorization of the SSR and could not {ake any other action. To the extent there was a
modification of ESP |l, the Court, not the Commissioh, ofdered the modification. Thus,
the requirement of R.C. 4928.143(C)(2)(a) that the Commission modify the ESPV
application is not satisfied. | |

In summary, an EDU may withdraw its ESP application only if the Commission
modifies and approves the application. When the Commission is acting on a Court

order . directing the Commission to terminate the authorization of a rider, the
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‘Commission is acting in a rﬁinisteriai capacity only and has not modified the ESP
application within the meaning of R.C. 4928.143(C}(2)(a). Accordingly, the Coﬁmission
 should grant rehearing and reverse its orders granting DP&L’s motion to withdraw and
dismissing the ESP 1l case.

IV. ASSIGNMENT OF ERROR Ii:

The Finding and Order is unlawful because it failed to explain its rationale

and respond to contfrary positions regarding the request of Industrial

Energy Users-Ohio to begin a proceeding to determine an appropriate

mechanism to adjust the rates of the Dayton Power and Light Company to

account for billing and collection of the unlawful Service Stability Rider.

As part of its response to DP&L’s motions, IEU-Ohio sought an order initiating a
proceeding to determine the amount that DP&L billed and collected under thé unlawiul
SSR and to establish rate reductions to return that amoﬁnt to customers. Id. at 4 n.2
(incorporating HEU-OChio's Comments filed on August 12, 2016). As IEU-Ohio
demonstrated, the decision of the Supreme Court of Ohio ordering AEP-Ohio to
* properly account for the amounts it recovered under its unlawful stability rider and the
Commission’s recent decision permitting AEP-Ohio to bill and collect carrying charges
retroactive to the date of the Commission’s unlawful change in the carrying charge rate
require the Commission to provide the requested relief in this case as well. ESP |, (EU-
Ohio Comments at 13-16. Although the request for Commission action {o adjust rates
prospectively to account for the SSR collections was properly presented to the
Commiss‘;ion, the Finding and Order did not identify the reduest or address the merits of
the argurﬁents in support of it. The effect of the order, thus, is to deny the request
without explanaﬁon-

The Commission is under a requirement to file- “findings of fact and written

opinions sefting forth the reasons prompting the decisions arrived at” R.C. 4903.09.
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Under this requirement, the Commission must “explain its rationalé, respond to contrary
positions, and support its decision with appropriate evidence.” In re Application of
Cofumbus S. Power Co., 128 Ohio St.3d 512, 519 (2011). Like the requirement of the
federal Administrative Procedure Act that “[i}he record shall show the ruling on each
finding, conclusion, or exception presented,” 5 U.8.C. § 557(c), this requirement to
address each issue presented is designed “to preserve objections in the record and
inform the parties and any reviewing bodyof the disposition of the case and the grounds
upon which the agency’s ‘decision’ is based.” Borek Motfor Sales, Inc. v. NLRB, 425
F.2d 677, 681 (7th Cir.), cert. denied, 400 U.S. 823 (1970).

In this case, the Commission’s failure to address the request to commence a
proceeding to address a prospective adjustment to rates does not meet the requirement
of R.C. 4803.08. Although IEU-Chio presented a request to the Commission to initiate
a proceeding to account for the amounts billed and collected under the unlawfl SSR
and prospectively reduce rates, the Commission denied that request without
explanation. Having failed to explain its rationale for denying customers relief from the
unlawful orders, the Commission erred and should grant rehearing and initiate the
requested proceeding.

V. ASSIGNMENT OF ERROR ill:

The Finding and Order is unlawful because it failed to initiate a proceeding

to account for the amounts billed and collected under the unlawful Service

Stability Rider and to prospectively adjust the rates of the Dayton Power

and Light Company in violation of R.C. 4905.22, 4928.02, and 4928.06; to

the extent that the Commission’s failure to initiate such a proceeding is

based on Keco /ndustries v. Cincinnati and Suburban Telephone Co., 166

Ohio St. 254 (1957), the Commission should find that Keco does not

preclude the Commission from initiating a proceeding and making

prospective adjustments to the rates of the Dayton Power and Light

Company to account for the revenue coliected under an unlawful rider. To
the extent that the Commission determines that its prior decisions relying
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on Keco do preciude the Commission from initiating a proceeding and

making prospective adjustments to the rates of the Dayton Power and Light

Company to account for the revenue collected under an uniawful rider, the

Commission (or the Supreme Court of Ohio) should overrule those

decisions and direct that proceedings affording prospective rate relief be

initiated.

As noted above, IEU-Ohio sought a Commission order initiating a proceeding to
account for the amounts that DP&L bil[ed ana coll_ebted under the SSR and fo
prospectively reduce rates. In response to the request of |EU-Chio for the Commission
to initiate a proceeding to determine the amount that was unlawfully collected under the
SSR, DP&L, citing Keco Industries v. Cincinnati and Suburban Telephone Co., 166
QOhio St. 254 (1957) aﬁd cases such as Lucas County Commissioners v. Public Utilities
Commission of Ohio, 80 Ohjo St3d 344 (1997) extending Keco to Commission
proceedi‘ngs, argued that an order requiring a refund would constitute retroactive
ratemaking. ESP ll, Reply of the Dayton Power and Light Company in Support of
Motion to Withdraw ESP Il Application and Motion to Implement Previously Authorized
1 Rates at 21-24 (Aug. 18, 2016) ("DP&L Reply”). By failing to address lEU-bhio’s
request, the Finding and Order implicitly denied it.

The Commission’s denial of the request was in error. To the extenf that the
Commission denied the request based on Keco and the related cases, the Commission
should find that Keco does not bind the Commission from providing the requested relief.
If the Commission determines that its prior decisions extending Keco preclude such
relief, the Commission {(or on review the Supreme Court of Ohio) should overrule the
cases extending Keco that effectively deny customers relief from the injury caused by

the Commission’s unlawful authorization of the SSR.

A. The Court's decision reversing the authoerization of the SSR and
recent Commission precedent require the Commission to initiate a
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proceeding to account for the amounts billed and collected under the
uniawful rider and to prospectively reduce DP&L’s rates to account
for the identified amount ’

Despite DP&L’S claim that the Commission cannot adjust rates to account for fhé
amounts it billed and collected under the unlawful authorization of the SSR, the Court
has implicitly ordered the Commission to initiate such a proceeding. The Commission’s |
failure to comply with the Court’s order was in error. |

in reversing the Commission’s authorization of the SSR, the Court held, “The
~ decision of the Public Utilites Commission is reversed on the authority of In re
Application of Columbus S. Power Co., __~ Ohio $t3d __ , 2016-Ohio-1608,
N.E.3d ___." [“Columbus Southern”]. In re Application of Dayton Power & Light Co.,
Slip Opinion No. 2016-Ohio—£3490, 91 1. Thus, taken in its entirety, the Court's decision
directs the Commission to look towards the Columbus Southerx;? case to guide the
Commission’s actions following the reversal éf the authorization of the SSR.

In the Columbus Southemn case, the Commission authorized the Retail Stability
Rider (“RSR") for AEP-Ohio. (The RSR and SSR were substantially similar, and the
Commission explicitly relied on its rationale for authorizing the RSR when it authorized
the SSR. ESP [l, Opinion and Order at 17, 22, 25; see, also, Columbus Southern, S.Ct.
Case No. 2013-521, Merit Brief of Amicus Curiae DP&L in S_ﬁpport of Appellee PUCOQO at
6 (Oct. 21, 2013) (DP&L asserted that the record supporting AEP-Chio’s RSR “closely
resembles” the record supporting its SSR).) However, the Court found that the nature
of the RSR served the same purpose as a transition charge and concluded that the
authorization of the RSR uniawfully allowed AEP-Ohio to collect transition revenue or its
equivalent. Columbus Southern, at §] 22-25. The Court then directed the Commission

on remand to make prospective adjustments to AEP-Ohio’s balance of deferred
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capacity charges {o account for the revenue AlE-P—Ohio uniawfully collected under the
rider. /d. at ] 39-40.

In its decisions reversing DP&L’s SSR, the Court followed its decision in the
Columbus Southemn case. !By supporting its decision by reference to the Columbus
Southern case, the Court implicitly directed the Commission to initiate a proceeding to
account for the effects of the’unlawfui SSR and adjust rates accordingly.

Although the Court ordered an adjustment to an existing deferral in Columbus
Southern, the decision should not be read to limit the scope of the remedy that the
Commission may order in this case. As the Commission determined, it may initiate a
procedure by which it will prospectively adjust rates to account for the effects of an
order subsequently found by the Court to be unlawful. The order establishing the
procedure arose in connection with AEP-Ohio’s first ESP case.

in an August 1, 2012 order, the Commission prospectivély modified the interest
rate that was to be applied to the outstanding deferrals from AEP-Ohio’s first ESP,
reducing the interest rate from 11.15% based on AEP-Ohio’s weighted-average cost of
capital (“WACC”) to 5.34% based on AEP-Ohio’s cost of long-term debt. In the Matter
of the Application of Columbus Southern Power Company for Approval of a Mechanism
to Recover Deferred Fuel Costs Ordered Under Section 4928.144, Ohio Revised Code,
Case Nos. 11-4920-EL-RDR, ef al., Finding and Order (Aug. 1, 2012) (“AEP PIRR
Case”). Because that modiﬁéation occutred after the termination of AEP-Ohio’'s ESP |
Case, the Court reversed the Commission’s order reducing the interest rate and
remanded the case to the Commission “for reinstatement of the WACC rate.” In re

Application of Ohio Power Co., 144 Ohio St.3d 1, 2015-Ohio-2056, [ 43.
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On May 23, 2018, AEP-Ohio proposed rates that reflected reinstating the 11.15%
interest rate as of August 1, 2012, the date the Commission ordered the reduction. On
June 29, 2016, the Commission approved AEP-Ohio’s rates that reflected resetting
interest rates as of August 1, 2012. AEP PIRR Case, Entry at 2-3 (June 29, 2016). The
Commission noted that “[alithough the Court did not specify an effecﬁve date for
refnstatement of the WACC rate, we find that the Court's decision_, taken in its entirety,
requires that the WACC rate be reinstated in full, such that AEP Ohio is able to recover
its PIRR deferral balance, at the WACC rate, for the entire recovery period.” Id. That is,
in its Jupe 29, 2016 order, the Commission authorized a prospective change to AEP-
Ohio’s Phase-In Recovery Rider (“PIRR”) rates based on a recalculation of revenue lost
due to the interest rate reduction between August 1, 2012 and June 28, 2016. lnr
authorizing the pros'pective change to rates based on revenue lost over the prior four
years, the Commission noted that the Court did not “find that Keco precluded the
collection” of this revenue lost due to the Commission’s-unlawful action reversed by the
Court. /d.

These same factors are present here and therefore warrant prospective
modifications to DP&L'’s rates to remedy the collection of appro}cimately $294 million
under the SSR. Taken in its entirety, the Court’s decision reversed the SSR, but did not
indicate that Keco would bar a prospective adjustment of the rates. Based on the
Commission’s precedent of initiating a proceeding by which rates may be adjusted for
the effects of a prior order that the Court has deemed unlawful, the Commission shouid

have granted the relief requested by [EU-Ohio.
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Accordingly, the Commission erred when it implicitly denied the request of IEU-
Ohio to initiate the proceeding to provide the requested relief to customers. The
Commission should grant rehearing and initiate the requested proceeding to account for
the amounts that DP&L billed and collected under the unlawful SSR and to
prospectively reduce rates based on that accounting.

B. = To the extent that the Commission’s failure to initiate a proceeding to
account for the amounts billed and coliected under the unlawful rider
and prospectively reduce DP&L’s rates to account for the identified
amount is based on Keco industries v. Cincinnati and Suburban

Telephone Co., 166 Ohio St. 254 (1957), the Commission should find
that Keco does not preclude such a proceeding

DP&L seeks to bill and keep the proceeds it received under the Commission’s
unlawful authorization of the SSR on the claim‘ that Keco precludes the Commission
from authorizing prospective rate reductions. As evidenced by two important
distinctions between Keco and the relief requested in this case, however, Keco does not
warrant the Commission’s refusal to initiate thé requesfed proceeding to account for the
amounts billed and collected under the unlawful authorization of the SSR.

First, Keco addressed the scope of the remedies available in an action brought
before a court of general jurisdiction. As the Court explained in Keco, the issue was
whether a civil action for restitution based on unjust enrichment wouid lie to recover an
increase in rates charged by a public utility when the order authorizing the increase was
subseduently reversed by the Court. Keco, 166 Ohio St. at 255-56. To resolve this
issue, the Court noted that only it was authorized to review utility rates ordered by the
Commission and that the utility was required to charge the rates on file with the
Commission. Id. at 256-57. The Court further noted that R.C. 4803.16 provided a

procedure for suspending rates by posting a bond pending an appeal. Based on that
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review of the statutes, the Court concluded the General Assembly had abrogated the
common law remedy of restitution for amounts paid under an unlawful Commission
order through an action in a general division court. /d. at 259. Thus, the express issue
addressed in Keco was limited to Whether a general division court had the authority to
order restitution of rates the Court had found to be unlawful. Keco did not address the
Commission’s authority to provide a prospe_ctive rate adjustment.

A second substantive distinction between this case and Keco is that the plaintiff
was seeking restitution.  In ecjuity, festitution is awarded to a plaintiff when the
defendant has been unjustly enriched at the expense of the plaintiff; it is a remedy
designed to restore both parties to their original condition or to return something to the
owﬁer of it or the person entitled to it upon the reversal of setting aside of a judgment or
order of court under which it was taken from him. Johnson v. Microsoft Corp., 106 Ohio
St.3d 278 (2005); Wayne Mutual Ins. Co. v. McNabb, 2016-Ohio-153, §] 36 (4 Dist. Ct.
App. Jan. 11, 2018); Black’s Law Dictionary 1477 (1968). In confrast to restitution, the
prospective rate relief, which is sought in this case, does not restore individual
customers to the place they would have been if the order had not been issued; a rate
order reducing DP&L rates may or may not restore individual customers to the position
they would have been in. Instead, the requested relief reduces rates to’eliminate the
effebt of the prior uniawful order.

Thus, the Keco decision is strictly limited to whether the remedy of restitution will
lie as a cause of action in a general division court. [EU-Ohio is seeking relief through a
Commission order, and the relief it is seeking is not restitution. Rather, it has requested

an order that the Commission initiate a proceeding to account for the effects of the
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unlawful SSR and order prospective rate reductions. Accordingily, DP&L’s reliance on
- Keca is misplaced *

C. To the extent that the Commission determines that its prior
decisions extending Keco do preclude the Comimission from
initiating a proceeding and making prospective adjustments to
reduce the rates of the Dayton Power and Light Company to account
for the revenue collected under an uniawful rider, the Commission
(or the Supreme Court of Ohio) should overrule those decisions and
initiate such a proceeding

In addition o relying on Keco to oppose the request of IEU-Ohio for the

Commission fo initiate a proceeding to account for the amount billed and collected
under the unlawful SSR and to reduce rates prospectively to account for that amount,
DP&L also relies on several Court and Commission decisions refusing to order refunds
that cite Keco as the legal basis for that denial. DF&L Reply at 21-22.

As discussed above, the Court has already directed the Commission to initiate a

proceeding fo account for the amounts billed and collected under the SSR and

prospectively adjust rates. If the Commission, nonetheless, is under the mistaken belief

that it is required to deny customers the relief to which they are entitied based on the

4 The distinction between providing restitution and a prospective adjustment to rates is demonstrated in
the Court’'s reasoning in Lucas Counfy Commissioners v. Public Utilities Commission. of Chic, 80 Ohio
St.3d 344 (1997). In that case, the Commission dismissed a complaint seeking relief from rates that had
terminated prior 1o the filing of the complaint. On appeal, the Court upheid the Commission’s decision to
dismiss the complaint, noting that the complaint had been filed afier the challenged rates had ended.
Again, the holding was imited; the Court concluded that R.C. 4905.26 and the rate making statutes did
not authorize the Commission to order refunds or service credits to consumers based on expired rate
programs. Lucas County Commissioners, 80 Ohio $t.3d at 347. The Court went on to explain that ufility
ratemaking is prospective only and that retroactive ratemaking was not permitted. /d_ at 348.

However, the Court also recognized that rates may be adjusted to recover previously deferred
revenue without violating the proscription against retroactive ratemaking. The rate at issue in the Lucas
County Commissioners case, in confrast, had been discontinued and there was no revenue from the
challenged program against which the Commission could balance alleged overpayments or order a credit.
id. at 348-49. _

In this instance, the Commission can adjust the rates billed and collected by DP&L to account for
the amounts that were billed and collected under the unlawful SSR. The rates and charges of an ESP
continue. These rates and charges provide a mechanism by which the Commission ¢an balance the

overpayments or order a credit. Thus, nothing in Lucas County Commissioners dictates a decision
denying the initiation of a proceeding to determine the amount that was billed and collected under the
unlawfuf SSR and a prospective adjustment of rates.
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cases extending Keco to Commission proceedings, it (or on appeal, the Court) should

overrule those decisions.

1. The decisions extending Keco are premised on two claims: (1)
that Keco should be extended to Commission proceedings to
prevent the Commission from prospectively adjusting rates to
account for an order that has been ruled unfawful by the
Court; and (2) that the General Assembly has provided a
workable and meaningful regulatory scheme that provides
customers with an adequate means to protect themselves
from the effects of an order authorizing unlawfully excessive
rates

According fo DP&L, the cases extending Keco to Commission proceedings
prevent the Commission from refunding of the amounts billed and collected under the
uniawful SSR. Under this line of cases extending Keco to Commission proceedings, the
Court has held that “[n]either the commission nor [the] court can order a refund of
previously approved rates.” Green Cove Resort | Owners’ Assoc. v. Pub. Utils. Comm’n
of Chio, 103 Ohio St.3d 125, 130 (2004) (citing Keco). See, also, In re Application of
Columbus S. Power, 128 Ohio St.3d 512, 516 (2011) and Ohic Consumers’ Counsel v.
Pub. Utils. Comm’n of Ohio, 121 Ohio St. 3d 362, 367 (2009). Sirhilarly, the
Commission has stated that it “cannot order a prospective adjustment to account for
past rates that have already been collected from customers and sdbsequently found to
be unjustified.” In the Matter of the Application of Columbus Southern Power Company
for Approval of an Electric Security Plan; and Amendment to its Corporate Separation
Pian; and the Sale or Transfer of Certain Generafing Assets, Case Nos. 08-917-EL-
SS0, et al,, Order on Remand at 36 {Oct. 3,y 2011). See, also, in the Matter of the
Commission's Investigation into the Implementation of Section 276 of the

Telecommunications Act of 1996 Regarding Pay Telephone Services, Case No. 96-

1310-TP-COI, Entry on Rehearing at 8 (June 22, 2000) (citing Keco).
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Typical of the discussion in the cases extending Keco to Commission
proceedings is the Courl’s reasoning in a decision addressing the lawfulness of AEP-
Ohig’s first ESP. In re Application of Columbus S. Power, 128 Ohio St.3d 512 (2011).
in that case, the Court found that the Commission had authorized AEP-Ohio {0
retroactively increase its rates by $63 million in violation of the Keco “fuie” prohibiting
retroactive ratemaking. {d. at 514-15. The Court then held that this finding was a
“hollow victory” for customers because Kéco prohibited the grahting of a refund. “Any
apparent unfairness ... remains a policy decision mandated by the larger legislative
sc;heme. As Keco and other cases have noted, the statutes protect égéinst unlawfully
high rates by allowing stays” /d. at 516. Thus, the refusal of the Court or the
Commission to direct prospective rate adjustments tums on two claims: (1) that the
“doctrine” of Keco app]ies to Commission procéedings; and (2) that the General
Assembly has provided a workable and meaningful regulatory scheme that provides
customers with an adequate means to protect themselves from the effects of an order
authorizing unlawfully excessive rates.

As discussed in the next two sections, neither ciaim survives examination.
Moreover, there is no legitimate interést to sustaining this unreasonable and unworkable
“doctrineg” that substantially injures utility customers. Accordingly, the Commission {or
the Court) should overturn those cases éxtending Keco to Commission proceedings
because (1) the decisions were wrongly decided, (2) the decisions defy practical
workébility, and (3) abandoning the precedents would not create an undue hardship for
those who have relied upon them. Westfield Ins. Co. v. Galatis, 100 Ohio St. 3d 216,

228 (2003).
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2. The cases extending Keco to prohibit the Commission from
prospectively accounting for the effects of an order
subsequently found to be unlawful are wrongly decided

As discussed above, the cases denying relief “based on the doctrine set forth in
Kéco,” Green Cove Resort | Owners Association v. Pub. Utils. Comm’n of Ohio, 103
Ohio Si.3d at 130, extend Kece beyond its holding. The Court in Keco concluded only
that the General Assembly had abrogated the common law remedy of restitution for
amounts paid under a Commission-ordered rate after the Court reversed the rate order
through an action in a court of general jurisdiction. A decision addressing the scope of
the jurisdiction of a court to hear a claim for réstitution, however, doés not determine the
jurisdiction of the Commission or the remedies the Commission may ‘order when the
Céurt has found that a previously authorized rate is unlawful.

The scope of the Qommission’s authority is governed by Title 48. Dayton
Communications Corp. v. Pub. Utils. Comm’n of Ohio, 64 Ohio St. 2d 302, 307 (1980).
~ Under R.C. 4928.02, the State Electric Services Policy, the Commission is to “[ejnsure

.. reasonably priced electricity.” See, also, R.C. 4928.06(A) (Commission to ensure
Emp!émentation of R.C. 4928.02). Under R.C. 4805.22, “no unjust or unreasonable
charge shall be made or demanded for, or in connection with, any service, or in excess
of that allowed by law or by ordér of the commission.” Further, the Commission is
enipowered to determine if any rate or charge is “in any respect unjust, unreasonable,
... or in violation of law” and to remedy that violation. R.C. 4905.26. See, ailso, R.C.
4928.16 (providing the Commission with jurisdiction to _éddress compliance with
provision of Chapter 4928 under R.C. 4905.26). By law, therefore, the rates imposed by
the Commission must be just and reasonable and the Commission has t_hé authority to

adjust rates to bring them into compliance with Ohio law.
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Although Ohio law requires rates to be just and reasonable, the Commission
often has refused to order fhe rates to be adjusted to. account for the amounts billed and
collected under the rate the Court has determined to be ﬁnlawfuily authorized on the
ground that it cannot order a “refund.” In the Matter of fhe Application of Columbus

Southemn Power Company for Approval of an Electric Security Plan; and Amendment to
| its Corporate Separaﬁon Plan; and the Sale or Transfer of Certain Generatiﬁg Assets, .
" Case Nos. 08-917-EL-SSO, et al., Order on Remand at 36 (Oct. 3, 2011). Yet, this
Commission and 'édurt-imposed Ii.mitation is inconsistent with the statutory authority of
the Commission to ensure that rates are just and reasonable, and nothing in Title 49 of
the Ohio Revised Code explicitly provides that the Commission cannot initiate a
proceeding to provide prospective relief to account for effects of the authorization of a
rate increase that thé Court has found was unlawful and to prospectively reduce rates.’
To the contrary, a failure to adjust rates to account for the effects of a rate subsequently
deemed unlawful assures that rates are not just and reasonable, in violation of R.C.
4828.02 and 4905,22.

Further, the Supreme Court has on at least two occasions directed the
Commission to adjust rates prospectively to account for the effects of a rate that the
Court found to be unlawful. As discussed above, the Court held in Columbus Southerm
that the Commission unlawfully authorized the billing and collection of transition revenue

or its eguivalent under the guise of a stability rider and ordered the Commission on

5 Likewise, R.C. 4905.32 does not prevent the Commission from initiating a proceeding to account for the
amounts billed and collected under an unlawful rate and prospectively reduce rates. Under that section, a
utility must charge the rates on file with the Commission. There is no provision that prevents the
adjustment of rates for the amounts billed and collected under the unlawfully authorized rate. To find
otherwise would insert a term that the section also prohibits an order to adjust the existing rate to account
for the effects of a prior unlawful order. By inserting an additional implied term, however, the Commission
would violate the Court’s longstanding rule that it will not add or subtract words from a statute. In re
Appilication of Ohic Power Co., 140 Chio St.3d 508, 515 (2014).

{C51003: } 23



~remand to determine the amount and reduce the balance of deferred capacity costs to
be bilied and collected by AEP-Ohio. Co!uf:nbus Southern, §1 40. Similarly, in Columbus
"~ Southern Power Co. v. Public Utilities Commission .of Ohio, 67 Ohio S$t.3d 535 (1993),
the Commission reversed a decision in which the Commission had deferred recovery of
amounts .found to bé lawfully included in rates. The Court then held that the utility may

charge to recover previously deferred revenues without violating Keco when the
 tecovery was pursuant to rates authorized by an initial Commission order that the
Commission had since erroneously limited.

Additionally, the Commission itself recently authorized a prospective change fo
AEP-Chio’s PIRR rates based on a recalculation of revenue lost due to the interest rate
reduction between August 1, 2012 and June 28, 2018. AEP PIRR Case, Entry at _7-8 |
{June 29, 2016). In support of that finding, the Commission found that the Courf's
decision taken in its entirety required the re_-calcu!ation for the entire period and that the
Court had not found that Keco precluded the collection of the amounts that were not
coliected during the period under which the reversed order was in effect. Id. at7.

Thus, the “doctrine of Keco” that prevents prospective relief is not supported by
Ohio law. The holding in Keco iiself is not applicable to Commission prﬁceedings;
rather it addresses the remedies available in a court of general jurisdiction and holds .
that an action for restitution,‘ not prospective rate relief, will not lie. Further, the cases
extending Keco are inconsistent Ohio legal requirements that authorize Commission
review of rates and charges to determine if they are just and reasonable and require the
Commissioh ensure thatrthose rates and charges of a utility are just and reasonable.

And despite the."doctrine of .Keco,” the Court and the Commission have found the
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Commission may take those actions necessary to correct the effects of a rate found to
be unlawful. As this discussion demonstrates, the caseé extending Keco to deny
prospective relief from the effects of an unlawful Commission order are wrongly
decided.

3. The extension of Keco to prevent rate relief is unworkable
under current Commission practice

a. The delay in review amplifies the injury suffered by

customers required to pay the rates authorized under an
order subsequently found to be uniawful

When the Commission rautinely grants rehearing for further considération and
then takes no action on matters for months or years, the parties that have successfully
pursued an appeal are afforded litﬂe or no remedy when the Commission wrongly
applies Keco. The dimensions of both the delay and amounts the utilities bill and collect
due to the extension of Keco are staggering. |

Once the Commission issues an order that a parly objects to, R.C. 4903.10
dictates the rehearing process a party must follow to challenge the order. A party must
initially seek rehearing by the Commission. If a party seeks rehearing and the
Commission does not respond to a rehearing application within thirty days, the
rehearing application is deemed denied by operation of law. If the Commission does
respond to an application for rehearing within the thirty-day window, it may deny or
grant the application for rehearing. If the Commission grants rehearing within the thirty-
day window,

[the commission] shall specify in the notice of such granting the purpose

for which it is granted. The commission shall also specify the scope of the

additional evidence, if any, that will be taken, but it shall not upon such

rehearing take any evidence that, with reasonable diligence, could have

been offered upon the original hearing. [, after such rehearing, the
commission is of the opinion that the original order or any part thereof is in
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any respect unjust or unwarranted, or should be changed, the commission
may abrogate or modify the same; otherwise such order shall be affirmed.

While R.C. 4903.10 imposes a thirty-day timeframe on a _Commission respohse
to an application for rehearing, the Court has approved a process by which the
Commission grants. rehearing for the purpose of further consideration. State ex ref.
Consumers’ Counsel,.v. Pub. Utils. Comm’n of Ohio, 102 Ohio $t.3d 301 (2004). Using
this authority, the Commission routinely grants applications for rehearing for the
purpose of further consideration. = While these grants of rehearing for further
coﬁsideration are pending, injured parties are prevented from securing relief from the
Court until the Commission eventually issues a decision, which often simply rejects any
remaining issues.

The delays cauéed by grants of rehearing 'for‘further conéideration in this case
were substantial. The Commission issued its Opinion and Order in this case on
September 4, 20;13. (In an Entry Nunc Pro Tunc issued on September 6, 2013, the
Commission substantially revised the Opinion and Order.) Parties timely sought
rehearing of the SSR on October 4, 2013. The Commission granted rehearing for
further consideration of the SSR oﬁ October 23, 2013. DP&L then filed tariff sheets to
implement the SSR on Novémber 15, 2013, and the Commission approved them in an
entry issued on December 13, 2013 even though it had not yet addressed the
applications for rehearing on which it had granted rehearing of the lawfulness and
reasonableness of the rider. The SSR rate became effective on January 1, 2014, again
while the Commission further considered the lawfulness of the SSR. On March 19,
2014, the Commission then issued an entry on rehearing denying the applications for

rehearing of IEU-Ohio and OCC. Due to concerns raised in the second entry on
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rehearing, [EU-Ohio and OCC each sought rehearing of the second entry on rehearing
on April 18, 2014. The Commission agailn granted rehearing for the purpbse. of
additional consideration on Méy 7, 2014, On June 4, 2014, the Commission issued its
fourth entry on rehearing denying the applications for rehearing of IEU-Ohio and OCC.
Due to alleged errors in the fourth entry on rehearing, OCC filed & third application for
rehearing on July 1, 2014. That application for rehearing was denied on July 23, 2014.
Thus, the Commission granted rehearing for the purpose of reconsideration twice in this
case for a total period of approximately six months. During all but two of those months,
DP&L billed and coliected the SSR.

This case is not unique; delay before the Commission i:ssues an order that m'ay
be appealed has become the norm. When the Commission increased AEP-Ohio’s
- electric bills to fund above-market generation-related wholesale capacity payments to its
affiliated generation business, for example, the Commission issued five entries granting
itself additional time for consideration of issues that consufned nearly three years
following the Commission’s initial decision. When granting rehearing in each of the five
instances, the Commission only said that it was doing so to give itself more time to
consider the applications for rehearing and it did so without identifying any additional
evidence it would take. Tﬁe Commission’s fifth order granting rehearing for further
consideration. in response to challenges to the Commission’s authority to regulate
wholesale electric rates and charges established under federal law, remained open for
two months; the first Commission order granting rehearing for further consideration of
an application for rehearing filed by AEP-Ohio and challenging the jurisdiction of the

Commissibn to proceed on the merits of the application was “further considered” by the
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Corﬁmission without resolﬁtion for over two years. See in the Matter of the Commission
Review of the Capacity Charges of Ohio Power Company and Columbus Southern
Power Cdmpany, Case No. 10-2929-EL-CO| (entries granting rehearing for additional
consideration issued on Feb. 2, 2011,lFeb- 2, 2012, Apr. 11, 2012, July 11, 2012, and -
Aug. 15, 2012). Many of these open matters were not resolved until the Commission
issued a decision on October 17, 2012. /d.

In the 2011 AEP-Ohio ESP case, the Commission issued an Opinion and Order
on August 8, 2012. On October 3, 2012, the Cohmission granteq rehearing for further
consideration of claims that the Opihion and Order was unlawful. “Further
éonsideration” continued until January 30, 2013. Meanwhile the cdnfested rate increase
became effective on September 1, 2012. In the Matter of the Application of Cofumbus
Southern Power Company and Ohio Power Company for Authorily to Establish a
Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an
Electric Security Plan, Case Nos. 11-346-EL-SS0, ef al.

While the appellate process itself comes with ité own delays, the combination of
- the rehearing and appellate processes translates into huge customer losses. In this
case, the Commission authorized the rider for 36 months at an annual rate of $110
million a year. Due in part to Commission delay in addressing applications fdr
rehearing, no party was permitted to file a notice of appeal until July 23, 2014 when the
Commission issued its Fifth Entry on Réhearing. On August 29, 2014, IEU-Chio filed its
Notice of Appeal. The Court issued its decision on July 20, 2016. Although under a
Court mandate to terminate the billing and collection of the SSR, the Comimission took

no action to suspend the charge until it issued the Finding and Order on August 26,
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- 2016. That Finding and Order and a related one in the ESP | case, however, permitted
‘ ‘DP&L to withdraw its current ESP. and to delay filing complying tariffs for another seven
days. ESP I, Finding and Order atl6; ESP |, Finding and Order at 12. DP&L filed the
new tariffs with an effective date of September 1, 2016. Thus, DP&L was permittgd to
bill and collect unlawful transition revenue or its equivalent under the guise of a stability
rider from January 1, 2014 until September 1, 2016. Because the unlawful authorization
of the SSR permitted DP&L to bill customers approximately $9.2 mfllion a month,
customeré have been billed or will be billed over $294 million in SSR charges during the
32 months that the SSR was unlawfully authorized.

L'arge customer losses resulting from the refusal to adjust rates prospectively for
the effects of rates found to be unlawful have occurred in other cases as well. in the
AEP-Ohio ESP 1 case, the Court acknowledged that the Commission’s order resulted in |
the il[egél collection of $63 million which would not be returned fo customers. In re
Applibatfon of Columbus S. Power 'Co., 128 Ohio St.3d 512, 514 (2011). In a
subsequent appeal in the same ESP case following the Commission’s refusal to
prospectively adjust the phase-in rid_er to account for all améunts unlawfully authorized
in provider of last resort charges, the Court acknowledged that its extension of Keco to
deny prospective adjustment of rates for the effects of a Commission order permitted
AEP-Ohio to benefit from a “windfall” of $368 million. in re Application of Columbus S.
Power Co., 138 Ohio St.3d 448, 462 (2014).°

- ®In related proceedings, the Commission on remand of its order lowering the carrying charge assotiated
with a rider to recover a deferral balance created by the ESP | order increased AEP-Ohio’s recovery over
the life of the rider by at least $130 million. AEP PIRR Case, Entry at 7 (June 28, 2016),
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b. . The Commission refused tao stay its unlawful orders, and
the stay available under R.C. 4903.16 provides no
effective customer relief from the effects of an unfawful
authorization of a rate or charge

By seeking a stay either from the Commission or the Court, parties such as IEU-
Ohio in this case and others have sought to limit the injury from an order of the
Commission -‘thet they deemed beyond the Cemmission’s authority while the
Commission reconsidered its decision and the appellate process moved forward. The
standards under which a party may seek a stay, hdwever, do not provide a workable
method of Iimiﬁing the injury caused by an unlawful Commission order.

The Commission will issue a stay if it finds that there has been a strong showing
that a moving party is likely to prevail on the merits, that the party seeking the stay
shows that it will suffer irreparabie harm if the stay is net granted, that the stay will not
~cause substantial harm to other parties, and that the stay is otherwise in the public
interest. In the Matfer of the Commission’s Investigation into the Modification of
Intrastate Access Charges, Case No. 00-127-TP-COl, Entry on Rehearing at 5 {(Feb. 20,
2003).

Not surprisingly, the Commission is reluctant to find that it has issued an order
that is likely to be.reversed_ In this case, for example, the Commission stated that the
parties seeking a stay of the order authorizing the SSR had failed to provide a showing
“that there is a reasonable possibility that the Supreme Court of Ohio will reverse or
remand the ESP Order. The Commission, therefore, finds that the [parties seeking the
stay] have not demonstrated that they are likely to prevaillon the merits.” Entry at 6
(Oct. 1, 2014). Without providing any details, the Commission then further found that

none of the other requirements for a stay was satisfied either. /d. The Commission
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then defended its authorization of the SSR in the appeal brought by |IEU-Ohio and OCC
séeking reversal of the authorization. Under thése circumstances, seeking a éfay to
profect customer interests is essentially a futile act: the Commission will not admit that

-the brder it has just issued and is defending in the Supreme Court shoufd be stayed
because it was likely wrong.

Alternatively, the Commission may adopt a procedural posture to deny a stay. In
thié case, for example, it refused to grant a motion to stay the SSR because IEU-Chio
and OCC had i_nitiated an appeal of the Opinion and Order a month after they filed their
motion and the “proper venue” for a request for a stay then rested with the Court. /d. In
denying a stay because an appeal has been ﬁléd, however, the Commission igﬁores
that the stay from the Court is nearly impossible for a customer to secﬁre.

Under R.C. 4903.16, an appeliént may seek a stay from the Supreme Court of a
challenged rate during the pendency of an appeal if it can satisfy a security requirement.
Due to the'magnitude of the monetary claims associated with cases involving electric
utilities, ﬁowever, the security requirement is beyond the means of all parties except the
utilities th_emselves. See State ex rel Indﬁstﬂal Energy Users-Ohio, v. Pub. Utils.
Comm’n of Ohio, 135 Ohio St.3d 367 (2013) (Pfeiffer, J., dissenting).

Based on Commission practice and the lbonding requirements of Ohio law, a rule
that prevents prospective relief from an uniawful order leaves customers unprotected
and ié unworkable. Customers are required to pay unlawfully high rates with no
expectation that they will recover the excessive amounts or a means of cutting off the
charges while they challenge the unlawful rates. A less fair or workable outcome would

be difficult to conceive.
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4. © No party would suffer undue hardship if the Commission
initiates a proceeding to prospectively adjust the rates of the
-Dayton Power and Light Company to account for amounts
unlawfully billed and collected under the unlawful SSR from
January 1, 2014

No legitimate reliance interest is jeopardized if the Commission initiates a
proceeding to prospectively adjust the rates of DP&L to account for the amounts
untawfully billed and collected under the unlawful SSR.

Customers, on the one hand, have been burdened by the unlawful charge for
nearly three years, all the while complaining that the authorization of the SSR plainly
violated the bar on the collection of transition revenue or its equivalent. They are
entitled and have a reasonable expectation to meaningful relief now that their claims
| have been endorsed by the Court. |

On the other hand, DP&L had no reasonabie expectation that it could bill the
‘ un!awfull SSR revenue. As presented to the Commission, the SSR that DP&L proposed
was to provide DP&L with above-market revenue in violation of the statutory prohibitién
. on the authorization of transition revenue or its equivalent after the Market Development
Period. That prohibition, R.C. 4928.38, has been ih effect since 1999. DP&L could not
have any legitimate expectation'that it could retain the revenue it collected in violation of
that prohibition.

Further, the Court has ordered prospective rate relief at least since the 1893
Columbus Southern tase.

Moreover, the reguirement to adjus’.c rates prospectively to account for amounts
charged under rates subéequently determined to be unjust or unreasonable would not
be new, even to the Ohio utilities. Uhder federal_ law, utilities or their affiliates are

subject to refund requirements. See Federal Power Act §§ 208 and 309.
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Under these circumstances, there is no individual or societal reliance that
prevents the Commission from initiating the requested proceeding to prospectively
adjust DP&L’s rates to accoﬁnt for the arﬁounts unlawfully billed and collected under the
SSR. |

5, The failure to provide an effective remedy wﬁen the

Commission Imposes illegal charges violates the Ohio
Constitution ‘

Under section 16 of Article | of the Ohio Constitution, “[a}ll courts shall be open,
and every person, for an injury done him in his land, goods, person, or reputation, shal|
have a remedy in due course of law, and shall have justice administered without denial
or delay.”

The failure to prospectively adjust rates to account for the effects of an unlawful
authorization operates to deny customers a remedy for the injury done to them. Under
the illegal rates, customers are first required to pay unjust and unreasonable charges
while they wait for a final order from which they can seek review by the Supreme Court.
If they survive the long delays imposed by the Commission and successfully prosecute
an appeal, they are then afforded no relief for the injury incurred. This result viclates
the constitutional requirement that every person have a remedy in due course of law.

6. To the extent the Commission or the Supreme Court
determines that Keco and the cases following it do not
authorize the Commission to initiate a proceeding and
prospectively order that rates be adjusted to account for the

. amounts billed and collected under the unlawful SSR, the
Commission or the Court should overrule the cases extending
Keco '

In summary, the Commission should overrule those decisions extending Keco if

the Commission is relying on them to deny customers relief in this case.
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lnitiélly, the Commission decisions extending Keco to preclude a Commiséion
proceeding to address prospectively the fates of a utility were wrongly decided.
Specifically, Keco did not address the jurisdiction of the Commission to prospectively
adjust rates to account for effects of a Commission order that has been reversed by the
Court; rather, the decision held that an equitable remedy could not bé pursued in a court
of general jurisdiction. At the same time, the Court has recognized that the Commissionr
can provide prospective relief, and the Commission has on occasion applied that
authority.

Further, the Commission’s error in extending Keco into a limitation on its own
authority does not conform to the statutory requirements 6f Title 49 of the Ohio Revised
Code. Both R.C. 49d5.22 and 4928.02 require that the Commission ensure that rates
are just and reasonable. Extension of Keco to deny prospective customer relief after
the Court has held that a Commission order is.uniawful has the effect of affording a
“windfall” based on.an unlawful order. Assuring a windfali to the barty whose claim has
been found to be unlawful ié the antithesis of a just and reasonable résult.

Second, the Commission’s application of Keco defies practical workability and
inflicts serious financial injury on the innocent party. Although parties have thirty _days to
seek rehearing and the Commission has thirty days to rule on those applications, in
practice the Commission with the Court’'s endorsement has granted rehearing for further
review and then taken no action on the grant of rehearing for extended periods,
sometimes years. While the review process slowly moves forward, securing a stay of
the unlawful order from either the Commission or the Court is a practical impossibility.

During this delay, customers are often required to pay illegally excessive rates to secure
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vital electric services. When those same customers successfully secure an order from
the Court reversing the Commission’s unlawful decision to fncrease their rates, the
Commission's extension of Keco to deny prospective relief permits the Iosing party o
reap the rewards of an unlawful Commission order. A |eé.s workable or fair result is
difficult to conceive, but it is the outcome produoed by the Commission’s review process
and the éxtension of Keco to deny prospective relief from the effects of an order
subsequently determinéd to be untawful.

Third, abandoning the Keco-based precedents would not create an undue
hardship for those who have relied upon it. Ohio customers would see an improvement
in their lot as they are seldom the beneficiaries of the existing regulatory scheme.
Moreover, providing rate relief to customers for the effects of an unlawful rate
authorization would not be new, even to the Ohio utilities. Prior Court decisions and
federal law already 'provide for such relief. Under these circumstances, therefore, there
is no legitimate individual or societal reliance that prevents the Commission from
initiating the requested proceeding to prospectively adjust DP&L’s rates to account for
the amounts unlawfully billed and collected under the SSR.

Further, reversal of the cases extending Keco would prevent violations of due
process by providing a remedy for the injury inflicted by an unlawful Commission order.

in summary, the cases extending Keco that DP&L is relying upon to argue that
the Commission shouid not initiate a proceeding to account for the amounts billed and
collected under the unlawful rider and to prospectively reduce DP&L’s rates to account
for the identified amount should be overruled. Because the cases are wrongly decided,

unworkable in practice, and harmful in result, the Commission (or the Court) should
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“right that which is clearly wrong.” Westfield Ins. Co. v. Galatis, 100 Chio St.3d.at 232 -

(Moyer, C.J., concurting).

V. 'CONCLUSION

For the reasons stated above, the Commission should grant rehearing, reverse

its order dismissing this case, and initiate a proceeding to prospectively adjust DP&L’s

rates to account for the effects of the SSR.

{C51003: }

Respectfully submitted,

/s/ Frank P. Darr

Frank P. Darr (Counsel of Record)
Matthew Pritchard

MCNEES WALLACE & NURICKLLC
Fifth Third Center

21 East State Street, 17™ Floor
Columbus, OH 43215-4228
Telephone: (614) 468-8000
Telecopier: (614) 469-4653
fdarr@mwncmh.com
mpritchard@mwncmh.com

Attorneys for industrial Energy Users-Ohio

36


mailto:fdarr@mwncmh.com
mailto:mpritchard@mwncmh.com

CERTIFICATE OF SERVICE
In accordance with Rule 4901-1-05, Chio Admfnistrative Code, “The PUCO's e-
filing system will electronically serve notice of the filing of this document upon the
following parties.”  In addition, | hereby certify that a service copy of the foregoing
Applicafion for Rehearing of Industrial Energy Users-Qhio was se_nt by, or on behalf of,
the undersigned counsel for IEU-Ohio to the following parties of record this 26" day of

September 2016, via electronic transmission.

judi.sobecki@dplinc.com
randall.griffin@dplinc.com
cfaruki@ficlaw.com
jsharkey@ficlaw.com
arthur.meyer@dplinc.com
dbocehm@BKLiawfirm.cotn
mkurtz@BKLlawfirm.com
grady@occ.state.oh.us
etter@occ.state.oh.us
amy.spiller@duke-energy.com
jeanne.kingery@duke-energy.com
philip.sineneng@ThompsonHine.com
bmemahon@emh-law.com
elizabeth.watts@duke-energy.com
rocco.d’ascenzo@duke-energy.com
ricks@ohanet.org
mwamock@bricker.com
dborchers@bricker.com
gary.a.jeffries@dom.com
drinebolt@ohiopartners.org
cmooney2@columbus.rr.com
whitt@whitt-sturtevant.com
campbeli@whitt-sturtevant.com
glover@whitt-sturtevant.com
mswhite@igsenergy.com
barthroyer@acl.com
trent@thecec.org
williams.toddm@gmail.com
ejacobs@ablelaw.org
smhoward@vorys.com
david.fein@consteliation.com
cynthia.afonner@consteliation.com

{C51003:}

s/ Frank P.Darr
FRANK P. DARR

Tasha.hamilton@constellation.com
Tony_Long@ham.honda.com
Stephen.bennett@exelonecorp.com
rbrundrett@ohiomfg.com
dconway@porterwright.com
aemerson@porterwright.com
haydenm@firstenergycorp.com
jlang@calfee.com
Imcbride@ecalfee.com
talexander@calfee.com
mkeaneycaifee.com
dakutik@]jonesday.cormn
aehaedt@jonesday.com
jejadwin@aep.com
christopher.miller@icemiller.com
gregory.dunn@icemilier.com
alan.starkofi@icemiller.com
chtis.michael@icemiller.com
ssolberg@EimerStahl.com
philip.sineneng@ThompsonhHine_ com
mjsatterwhite@aep.com '
stnourse@aep.com
bojko@carpenteriipps.com
Mohler@carpenterlipps.com
sechler@carpenterlipps.com
gpoulos@enernoc.com
william.wright@ohiocattomeygeneral.gov
thomas.lindgren@ohioattorneygeneral .gov
thomas.menamee@ohicatiorneygeneral.gov
steven.beeler@ohioattorneygeneral.gov
devin.parram@puc.state.oh.us
gregory.price@puc.state.oh.us
mandy.willey@puc.state.oh.us
bryce.mckenney@puc.state.oh.us


mailto:judi.sobecki@dplinc.com
mailto:randaII.grifRn@dplinc.com
mailto:cfaruki@ficlaw.com
mailto:jsharkey@ficlaw.com
mailto:arthur.meyer@dplinc.com
mailto:dboehm@BKLIawfirm.com
mailto:amy.spiller@duke-energy.com
mailto:jeanne.kingery@duke-energy.com
mailto:philip.sineneng@ThompsonHine.com
mailto:bmcmahon@emh-law.com
mailto:elizabeth.watts@duke-energy.com
http://ergy.com
mailto:mwamock@bricker.com
mailto:dborchers@bricker.com
mailto:gary.a.jeffries@dom.com
mailto:drinebolt@ohiopartners.org
mailto:cmooney2@columbus.rr.com
mailto:whitt@whitt-sturtevant.com
mailto:campbell@whltt-sturtevant.com
mailto:glover@whitt-sturtevant.com
mailto:mswhite@igsenergy.com
mailto:barthroyer@aol.com
mailto:trent@theoec.org
mailto:wilIiams.toddm@gmail.com
mailto:ejacobs@ablelaw.drg
mailto:smhoward@vorys.com
mailto:david.fein@constellation.com
mailto:cynthia.a.fonner@consteilation.com
mailto:Tasha.hamilton@constellation.com
mailto:TonyJLong@ham.honda.com
mailto:bennett@exeloncorp.com
mailto:rbrundrett@ohiomfg.com
mailto:dconway@porterwright.com
mailto:haydenm@firstenergycorp.com
mailto:Imd3ride@c3lfee.com
mailto:talexander@calfee.com
http://mkeaneycalfee.com
mailto:dakutik@ionesday.com
mailto:aehaedt@jonesday.com
mailto:jejadwin@aep.com
mailto:miller@icemiller.com
mailto:gregory.dunn@icemiHer.com
mailto:starkofT@icemiIler.com
mailto:michael@icemiller.com
mailto:ssolberg@EimerStahl.com
mailto:philip.sineneng@ThompsonHine.com
mailto:mjsatterwhite@aep.com
mailto:bojko@carpenteriipps.com
mailto:Mohier@carpenteriipps.com
mailto:sechier@carpenteriipps.com
mailto:gpoulos@enemoc.com
mailto:wiHiam.wright@ohioattomeygeneral.gov
mailto:thomas.lindgren@ohioattomeygeneral.gov
mailto:thomas.mcnamee@ohioattomeygeneral.gov
mailto:steven.beeler@ohioatlorneygeneral.gov
mailto:devin.parTam@puc.state.oh.us
mailto:gregoiy.price@puc.state.oh.us
mailto:mandy.willey@puc.state.oh.us
mailto:bryce.mckenney@puc.state.oh.us

henryeckhart@aol.com
Wis29@yahoo.com
bil.wells@wpafb.af.mil
chris.thompson.2@tyndall.af.mil
mechristensen@columbuslaw.org
stephen.chriss@wal-mart.com
mjsettineri@vorys.com
cynthia.brady@constellation.com
dstahl@eimerstahl.com
jennifer.spincsi@directenergy.com
O’Rourke@carpenterlipps.com

ibatikov@vorys.com

{C51003:}


mailto:Wis29@yahoo.com
mailto:bill.wells@wpafb.af.mil
http://af.mil
mailto:mchristensen@columbuslaw.org
mailto:stephen.chriss@wal-mart.com
mailto:mjsettineri@vorys.com
mailto:cynthia.brady@constellation.com
mailto:dstahl@eimerstahl.com
mailto:jennifer.spinosi@directenergy.com
mailto:Rourke@carpenteriipps.com
mailto:alpetrucci@vorvs.com
mailto:ibatikov@vorys.com

This foregoing document was electronically filed with the Public Utilities
Commiésfon of Ohio Docketing informajion System on

9f26!2016 12:41:55 PM

in

Case No(s). 12-0426-EL-SSO, 12-0427-EL-ATA, 12-0428-EL-AAM, 12-0429-EL-WVR, 12-0672-EL-RL

Summary: App for Rehearing Industrial Energy Users-Chio's Application for Rehearing
electronically filed by Ms. Vicki L. Leach-Payne on behalf of Darr, Frank P. Mr.



CERTIFICATE OF FILING

I hereby certify that, in accordance with S.Ct.Prac.R. 3.11(B)(2), the Notice of Appeal of
Appelilant Industrial Energy Users-Ohio has been filed with the Docketing Division of the Public
Utilities Commission of Ohio by leaving a copy at the office of the Commission in Columbus,

Ohio, in accordance with Ohio Adm. Code 4901-1-02 and 4901-1-36, on the 17% day of
February 2017.

Watt— ekt

Matthew R. Pritchard
Counsel for Appellant
Industrial Energy Users-Ohio

C0101064:1



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of Appeal of Appellant Industrial

Energy Users-Ohio was served upon the parties of record 1o the proceeding before fhe Public

Utilities Commission of Ohio listed below and pursuant to 8.Ct.Prac.R. 3.11(B)(2) and R.C.

4903.13 on the 17th day of February 2017, via electronic transmission.

Judi.sobecki@dplinc.com
cfaruki@ficlaw.com
jsharkey@ficlaw.com
rbrundrett@ohiomfg.com
Tony_Long@ham honda.com
amy.spiller@duke-energy.com

jeanne kingery@duke-energy.com
philip.sineneng@ThompsonHine.com
haydenm@firstenergycorp.com
dakutik@jonesday.com
jlang@calfee.com
Imcbride@calfee.com
talexander@calfee.com
bmcemahon@emh-law.com
elizabeth.watts@duke-energy.com
rocco.d’ascenzo@duke-energy.com
jejadwin@aep.com

dboehm@BK Llawfirm.com
mkurtz@BK Llawfirm.com
ricks@ohanet.org
mwarnock(@bricker.com
dborchers@bricker.com
cmooney2@columbus.rr.com
gpoulos@enernoc.com
whitt@whitt-sturtevant.com
campbell@whitt-sturtevant.com
christopher.miller@icemiller.com
gregory.dunn@icemiller.com
Chris.Michael@icemiller.com
trent(@theoec.org
Stephen.Chriss@wal-mart.com

C0101064:1

Mot Cidezas.

Matthew R. Pritchard
Counsel for Appellant
Industrial Energy Users-Ohio

whitt@whitt-sturtevant.com
campbell@whitt-sturtevant.com
glover@whitt-sturtevant.com
ejacobs@ablelaw.org
ssolberg@EimerStahl.com
mjsettineri@vorys.com
glpetrucci@vorys.com
mjsatterwhite(@aep.com
stnourse(@aep.com
Bojko@carpenterlipps.com
sechler@carpenterlipps.com
mohler@carpenterlipps.com

Bill. wells@wpafb.af mil
Chris.thompson.2@tyndall.af.mil
mchristensen@columbuslaw.org
paul{@carpenterlipps.com
thomas.mcnamee(@ohioattorneygeneral.gov
werner.margard@ohioattorneygeneral.gov
gregory.price@puc.state.oh.us


mailto:Judi.sobecki@dplinc.com
mailto:cfaruki@ficlaw.com
mailto:jsharkey@ficlaw.com
mailto:rbrundrett@ohiomfg.com
mailto:Tony_Long@ham.honda.com
mailto:amy.spiller@duke-energy.com
mailto:jeanne.kingery@duke-energy.com
mailto:philip.sineneng@ThompsonHine.com
mailto:haydenm@firstenergycorp.com
mailto:dakutik@jonesday.com
mailto:jlang@calfee.com
mailto:lmcbride@calfee.com
mailto:talexander@calfee.com
mailto:bmcmahon@emh-Iaw.com
mailto:eli2abeth.watts@duke-energy.com
mailto:ascenzo@duke-energy.com
mailto:dboehm@BKLlawfinn.com
mailto:mkurtz@BKLlawfirm.com
mailto:ricks@ohanet.org
mailto:dborchers@bricker.com
mailto:cmooney2@columbus.rr.com
mailto:whitt@whitt-sturtevant.com
mailto:campbell@whitt-sturtevant.com
mailto:christopher.miller@icemiller.com
mailto:gregory.durm@icemiller.com
mailto:Chriss@wal-mart.com
mailto:whitt@whitt-sturtevant.com
mailto:glover@whitt-sturtevant.com
mailto:ssolberg@EimerStahl.com
mailto:mjsettineri@vorys.com
mailto:glpetrucci@vorys.com
mailto:mjsatterwhite@aep.com
mailto:stnourse@aep.com
mailto:sechler@carpenterlipps.com
mailto:BiU.wells@wpatb.af.mil
mailto:mchristensen@columbuslaw.org
mailto:paul@carpenterlipps.com
mailto:thomas.mcnamee@ohioattomeygeneral.gov
mailto:wemer.margard@ohioattomeygeneral.gov

