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NOTICE OF APPEAL 

Appellant, the Office ofthe Ohio Consumers' Counsel ("OCC"), consistent with R.C. 

4903.11 and 4903.13, and S.Ct.Prac.R. 3.11(B)(2), 3.11(D)(2), and 10.02, gives notice to this 

Court and to the Public Utilities Commission of Ohio ("Appellee" or "PUCO") ofthis appeal 

taken to protect customers from being made to pay millions of dollars ($73 million per year) 

to Dayton Power & Light Company ("DP&L") for unlawful transition charges. 

The appeal is taken from PUCO decisions pertaining to the electric security plan of 

DP&L, Case No. 12-426-EL-SSO et al: The decisions being appealed are the PUCO's 

Finding and Order entered in its Joumal on August 26, 2016 (Attachment A), the PUCO's 

Seventh Entry on Rehearing of December 14, 2016 (Attachment B), and the PUCO's denial 

(by operation of law) of OCC's January 13, 2017 Application for Rehearing.' This appeal 

addresses the PUCO's approval of DP&L's motion to withdraw its electric security plan in 

response to an Ohio Supreme Court order. 

Appellant is the statutory representative, as established under R.C. Chapter 4911, of 

DP&L's 456,282 residential customers. OCC was a party of record in the case being appealed. 

On September 26,2016, OCC filed an Application for Rehearing from the PUCO's 

August 26, 2016 Finding and Order, in accordance with R.C. 4903.10. On December 14, 2016, 

the PUCO issued its Seventh Entry on Rehearing. On January 13, 2017, OCC filed an 

application for rehearing from that Seventh Entry on Rehearing. On February 13, 2017, 

OCC's January 13, 2017 application for rehearing was denied by operation of law. With that 

denial of OCC's January 13, 2017 application, a final appealable order has been rendered. 

Per S.Ct.Prac.R. 10.02(A)(2), the decisions being appealed are attached. 



Appellant files this Notice of Appeal complaining of errors in the PUCO's August 26, 

2016 Finding and Order, the Seventh Entry on Rehearing, and the denial of OCC's January 

13, 2017 application. OCC alleges that these orders, and the denial of OCC's application are 

unlawful and unreasonable in the following respects, all of which were raised in OCC's 

Applications for Rehearing: 

1. The PUCO violated R.C. 4928.143(C)(2) when it allowed a utility to withdraw its 

electric security plan in response to a mandate from the Supreme Court of Ohio. 

The letter and mtent of R.C. 4928.143(C)(2) allows a utility to withdraw its 

electric security plan in response to a PUCO Order, not in response to a Supreme 

Court decision. Otherwise, the Court's decisions and the rights of parties to appeal 

can be undermined and tiae Court's mandates to the PUCO could be unfiilfilled, 

violating R.C. 4903.13. (Assignment of Error 1, 2, OCC Application for 

Rehearing (Sept. 26,2016)). 

2. The PUCO unreasonably and unlawfully allowed a utility to withdraw its electric 

security plan after 32 months of charging customers. The PUCO's mling is 

umreasonable and inconsistent with R.C. 4928.143(C)(2)(b). (Assignment of Error 

I, OCC Application for Rehearing (Sept. 26, 2016)). 

3. The PUCO violated R.C. 4903.09 when it found the issue of whether a utility has 

an indefinite right to withdraw from an electric security plan is not present in this 

case. This fmding is manifestly against the weight of evidence and clearly 

unsupported so as to show a mistake. (Assignment of Error 1, OCC Application 

for Rehearing (Jan. 13,2016)). 



Appellant preserved these issues in its Applications for Rehearing on Sept, 26, 2016 and 

Jan. 13,2017 (Attachment C, D). 

The PUCO's unlawfiil and unreasonable mlings are allowing DP&L to charge customers 

more than what is allowed by law, including as the Supreme Court foimd the law in In re: 

Application of Dayton Power & Light Co., 147 Ohio St.3d 166, 2016-Ohio-3490, 62.N.E.3d 179. 

OCC respectfully submits that the PUCO's August 26,2016 Opinion and Order, its subsequent 

Entry on Rehearing, and its denial of OCC's application, by operation of law was unreasonable 

and unlawful, and should be reversed or modified with specific instmctions to the PUCO to 

correct its errors. 
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CERTIFICATE OF FILING 

I hereby certify that a Amended Notice of Appeal of the Office of the Ohio Consumers' 

Coimsel was filed with the docketing division of the Public Utilities Commission of Ohio as 

requked by Ohio Adm. Code 4901-1-02(A) and 4901-1-36. 

(UAAU 
Maureen R. Willis, Counsel of Record 
Senior Regulatory Coimsel 

Counsel for Appellant 
The Office ofthe Ohiô  Consumers' Counsel 



Exhibit A 

THE PUBLIC U n u n E S COMMISSION OF OHIO 

I N THE MATTER OF THE APPLICATION OF TiEiE 
DAYTON POWER AND LIGHT COMPANY TO 
HSTABXJSH A STANDARD SERVICE OFFER IN 
THE FORM OF AN ELECTRIC SECURITY PLAN, 

IN THE M A T T ^ OF THE AITUCAHON OF THE 
DAYTON POWER AND UGHT COMPANY FOR 
APPROVAL OF REVISED TARIFFS. 

IN THE MATTER OF THE APPLICATION OF THE 
DAYTON POWER AND LIGHT COMPANY FOR 
APPROVAL OF CERTAIN ACCOUNTING 
AUTHORITY. 

IN THE MATTER OF THE APPUCATION OF THE 
DAYTON POWER AND LIGHT COMPANY FOR 
WAIVER OF CERTAIN COMMISSION RULES. 

IN THE MATTER OF THE APPUCATION OF THE 
DAYTON POWER AND LIGHT COMPANY TO 
ESTABUSH TARIFF RIDERS. 

CASE NO. 12-426-EL-SSO 

CASE N O . 12-427-EL-ATA 

CASE NO. 12-428-EL-AAM 

CASE NO. 12-429-EL-WVR 

CASE No. 12.672-EL-RDR 

FINDING AND ORDER 

Entered in the Joumal on A u ^ s t 26,2016 

I. SUMMARY 

{flj Based upon the opmion of the Supreme Court of Ohio revershig the 

Coinirussion's Opinion and Order in this case, the Commission modifies The Dayton 

Povtrer and Light Company's electdc security plan. Fur&er, the Commission grants the 

motion filed by Hie Dayton Power and light Company to withdraw its application for an 

electric security plan and fmds that tiiis case should be dismissed. 

If. PROCEDURAL HISTORY 

1% 2} The Dayton Power and Light Company (DP&L) is a public utility as defined 

under R.C. 4905.02, and, as such, is subject to the jurisdiction of this Commissioa 
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{f 3} R.C. 4928.141 provides tiiat an electric distribution utility (EDU) shall 

provide consumers within its certified territory a standard service o^er (SSO) of all 

competitive retail electric services necessary to maintain essential electric services to 

customers, including a ten supply of electric generation services. The SSO may be either 

a market rate offer in accordance with R.C 4928.142 or an electric security plan (ESP) in 

accordance with R.C 4928.143. 

ffl 4} By Opinion and Order (Order) issued on June 24,2009, in Case No. 08-1094-

EL-SSO, tiie Commission approved a stipulation and recommendation to establish DP&L's 

first ESP (ESP I). In re The Dayton Power and Light Co., Case No, 08-1094-^-SSO, et al., 

{ESP I case), Opmion and Order ffune 24,2009). 

{f 5} Ther^fter, by Order issued on September 4, 2013, in this case, the 

Commission modiBed and approved DP&L's application for a second ESP (ESP Ii). 

Included hi ESP II was a service stability rider (SSR) for DP&L's financial integrity. In re 

The Dayton Power and Ught Co,, Case No. 12-426-EL-SSO, et al. (ESP iJ case), Opinion and 

Order (Sept 4,2013). 

{f 6} On June 20,2016, fhe Supreme Court of Ohio issued an opinion reversing the 

decision of the Commission approving ESP H and disposing of all pendhig appeals. In re 

ApplicaHon of Dayixm Power & Li^t Co,, —Ohio St.3d~, 2016-Ohio-3490, —N.E.3d—. 

Subsequentiy, on July 19, 2016, a mandate from the Supreme Court of Ohio was filed in 

this case requiring the Conunission to modify its order or issue a new order. 

{% 7} Thereafter, on July 27, 2016, DP&L filed a motion and memorandum in 

support to withdraw its application for an ESP in this matter. On August 11, 2016, 

memoranda contra the motion to withdraw its application for an ESP were tiled by tiie 

Ohio Manufacturers' Association Energy Group (OMAEG), the BCroger Company (Kroger), 

the Ohio Consumers' Counsel (OCQ, Industrial Energy Users - Ohio ^U-Ohio), Ohio 

Partners for A^ordable Energy and Edgemont Neigjiborhood Coalition (OPAE 

Edgemont), Ohio Energy Group (OEG), and the Retail Biergy Supply Association (RESA). 



12-426-EL-SSO, etaL -3-

bi their memoranda contra, some parties combined arguments regardmg DF&L's 

proposed tariffs to implement ESP I witii arguments regarding DP&L's motion to 

withdraw ESP II. In tiiis case, the Commission is only considerii^ DP&L's motion to 

withdraw ESP IL Any arguments regarding DP&L's proposal to implement ESP I will be 

considered by the Commission hi the ESP I case. On August 18,2016, DP&L filed ite reply 

to the memoranda contra regarding its motion to withdraw ESP II. 

in . ARGUMENTS BY THE PARTIES 

Jf 81 Pursuant to R.C. 4928.143(C)(2)(a), "[i]f the Coimnission modifies and 

approves an application [for an electric security plan], the electric distribution utility may 

withdraw the application, thereby terminating it> and may file a new standard service 

offer tmder this section or a standard service offer under section 4928.142 of the Revised 

Code." DP&L tiled a motion to withdraw its application for an ESP, thereby terminating 

ESP n, pursuant to R.C, 4928,143(C)(2)(a), argumg the Commission modified and 

approved ESP U when it authorized fhe ESP on September 4, 2013. Contemporaneous 

with its motion to withdraw ESP II, DP&L also filed a motion pursuant to R.C. 

4928.143(Q(2)(b) to implement ESP L 

{% 9} DP&L asserts that even if it did not file a motion to withdraw ESP II, the 

Supreme Court of Ohio reversed ESP H in total, which effectively terminates its 

application for an ESP in this case. According to DP&L, the Supreme Coiut of Ohio 

reversed all aspects of ESP II. In re ApplicaHon of Dayton Power & Light Co., —Ohio St.3d™, 

2016-Ohio-3490, —N.RSd—. Therefore, tiie Commission should grant ite motion to 

witiidraw ESP U, thereby terminating it, and issue an order implementing ESP L DP&L 

avers that conthming ESP II witiiout tiie SSR would be inconastent with tiie Supreme 

Court of Ohio's opinion and would make it very difficult for DP&L to continue to provide 

safe and reliable electric service. DP&L notes that recent actions by credit agencies 

demonstrate the possible adverse effecte if DP&L does riot receive adequate rate relief. 

DP&L argues that R.C 4928.143(Q(2)(a) imposes no time Umit on ite rigjit to witiidraw an 

application for an ESP and, therefore, the Commission should grant ite motioit 
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(f 1(^ OMAEG, Kroger> OCC, lEU-Ohio, OPAE Edg^nont, OEG, and VtESA argue 

that tiie Supreme Court of Ohio reversed just the SSR and not tiie entire ESP U. They 

assert the Supreme Court of Ohio's opinion reversed ESP U on tiie authority of In re 

ApplicaHon of Columbus S. Potffer Co., —Ohio St.3d—, 2016-Ohio-1608, —N.E.3d—, which 

means fhe scope of the Court's deci^on is limited by the Court's finding in In re 

ApplicaHon of Cohmibus S. Power Co., —Ohio St3d—, 2016-Ohio-1608, —NJE,3d. The 

Supreme Court of Ohio found that finiandal integrity charges provide utilities witti tiie 

equivalent of transition revenue in violation of R.C. 4928.38. Accordingly, the parties 

assert that the Commission should require ESP II to continue without the SSR. 

{f 11} Additionally, OMAEG, Kroger, OCC, lEU-Ohio, OPAE Edgemont, OEG, and 

. RESA argue tiiat R C 4928.143(C)(2)(a) does not provide DP&L with authority to 

:. withdraw ESP II because the Conunission did not modify ESP II, tiie Supreme Court of 

/ Oluo did. Therdore, under the pl^n lai^uage of the statute, DP&L cannot withdraw ESP 

' II. Further, the parties argue it would be an unreasonable reading of the statute to find 

that it provides PP&L with an everlasting right to withdraw an ESP that was moditied 

and approved by the Commission. The parties assert tiiat a reasonable reading of R.C. 

4928,143(C)(2)(a) is that the electric utility may withdraw a modeled E ^ witiiin a 

reasonable period of time, or only while t h e ^ P is pending prior to tiie approval of final 

tariffs. Ihey argue it would be unreasonable in this case to allow DP&L to terminate ESP 

• n after being effective for nearly three years. 

IV. COMMISSION CONCLUSION 

{f 12} The Commission finds that ESP II should be modified to remove the SSR, 

based upon the opinion of the Supreme Court of Ohio reversing tiie Coiximission's Order 

in tills case. On June 20, 2016, tiie Supreme Court of Ohio reversed the Order of tiie 

• Commission approving ESP IL Thereafter, on July 19,2016, a mandate from the Supreme 

; Court of Ohio was filed in this case requiring the Commission to modify ite order or issue 

a new order. In re ApplicaHon cf Dayton Power & Ught Co., —Ohio St.3d'~, 2016-Ohio-3490, 

. —N.E.3d--. It is wdl established that, when the Supreme Court of Ohio reverses and 
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remands an order of the Commission, the reversal is not self-executing and tiie 

Commission must modify ite order or issue a new order. Clevehind Elec. WanmaHng Co, v. 

. Public UHUHes Omndssion (CMiio 1976) 46 Ohio St2d 105,346 N.E.2d 778, 75 0.0.2d 172. 

Accordingly, pursuant to tiie Court's reversal of our deddon modifying and approving 

PP&L's proposed £SP II, the ConunisiMon hereby modifies its order autiioriring ESP II in 

order to eliminate tiie SSR. 

If 13} Further, the Supreme Court of Ohio has established tiiat when the 

Commission modifies an order approvmg an ESP, it efe:tiveiy modifies tiie EDU's 

application for an ESP. In re ApplicaHon of Ohio Power Co., 144 Ohio St.3d 1,2015-Ohio-2056 

at f 29. R.C. 4928.l43(Q(2)(a) provides tiiat "[ijf the Commission modifies and approves 

an application [for an ESP], the electric distribution utility may withdraw tiie application, 

thereby terminatiz^ it, and may file a new standard service offer under this section or a 

standard service offer imder section 4928.142 of tiie Revised Code." On July 26, 2016, 

DP&L filed a motion to withdraw ite application for an ESP, terminating ESP Ii, pursuant 

to R.C 4^8.143(C)(2)(a). 

{f 14} The Commission finds that pursuant to R.C. 4928.143(Q(2)(a), we have no 

choice but to grant DP&L's motion and accept the withdrawal of ESP U. The Supreme 

• Court of Ohio has held that "[ijf the Commission mak^ a modification to a proposed E ^ 

that the utiiify is unwilling to accept, R.C. 4928.143(C)(2)(a) allows the utility to withdraw 

tiie ESP application." In re ApplicaHon of OMo Power Co., 144 Ohio St.3d 1,2015-Ohio-2056 

at f 24-30. DP&L filed ite motion to withdraw ESP U after the Court issued ite opmion in 

apparent anticipation that the Commission would modify ite order or issue a new order. 

As noted above, the Court has held that "[pjublic utilities are required to charge tiie rates 

and fees stated in the schedules filed with the commission piusuant to tiie commission's 

orders; that the schedule remains in effect imtil replaced by a further order of the 

commission; tiiat this court's reversal and remand of an order of the commission does not 

change or replace tiie schedule as a matter of law, but is a mandate to the commission to 

issue a new order which replaces the reversed order; and that a rate schedule filed with 
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the commission remains in effect until the commission executes this court's mandate by an 

appropriate order." Ckmland Elec. IttuminaHng Co., 46 Ohio St2d at 116-117. 

{f 15} In conclusion, the Commission grante DP&L's motion to withdraw ite 

application for an ESP, thereby terminating ESP II. Accordii^y, the Commission ^ d s 

that this case should be dismissed. 

V. ORDER 

If 16} It is, therefore. 

{f 17} ORDERED, That DP&Us motion to withdraw ite application for an ESP, 

: thereby terminating it, be granted. It is, further, 

(f 18} ORDERED, That this case be dismissed. It is, furtiier, 

{f 19} ORDERED, That a copy of tiiis Finding and Order be served upon each party 

of record. 

THE PUBUC UTIUt l^ COMMISSION OF OHIO 

y Lyrma^ 

Asim Z. Haque, Chairman 

'ZL 
imAW^ ThorndfewTjohnson 

GAP/BAM/sc 

i Altered in Uielouftial ^ ^ jj ^ jfllfi 

. BazcyF. McNeal 
Secmetaiy 

M. Beth Trombold 

M. Howard Petricoff 



Exhibit B 

THE PUBUC UTIUTEES COMMISSION OF OHIO 

IN THE MATTER OF THE APPLICATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY TO ESTABLISH A STANDARD 
SERVICE OFFER IN THE FORM OF AN 
ELECTRIC SECURITY PLAN, 

IN THB MATTER OF THE APPUCATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY FOR APPROVAL OF REVISED 
TARIFFS. 

IN THE MATTER OF THE APPUCATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY FOR APPROVAL OF CERTAIN 
ACCOUNTING AUTHORITY. 

IN THE MATTER OF THE APPLICATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY FOR WAIVER OF CERTAIN 
COMMISSION RULES. 

IN THE MATTER OF THE APPUCATION OF 
THE DAYTON FOWER AND UGHT 
COMPANY TO ESTABLISH TARIFF RIDERS. 

CASENO. 12426-EL-SSO 

CASE NO. 12-427-EL-ATA 

CASE N O . 12-428-EL-AAM 

CASE NO. 12-429-Et-WVR 

CASE NO. 12-«72-EL-RDR 

CONCURRING O P I N I O N O F C O M M I S S I O N E R T H O M A S W . TOHNSON 

If 1} The Commission's decision reaches tiie appropriate outcome in today's 

ruling, and does so in a manner tiiat is wdl reasoned. I concur with ite outcome. R.C 

4928.143(C)(2)(a)'s assertion that "[i]f the commission modifies and approves an 

application" for an ESP, the EDU "may witiidraw the appUcatioxv thereby terminatir^ 

it" (emphasis added) has been the subject of many different interpretations by multiple 

infcKvenors. I merely wish to express one Commissioner's impression of this provision. 

{f 2} While tiie Commission is not deciding today exactiy when a modification 

triggers the rigjit of an EDU to witiidraw an ESP, I would like to express my belief that 

DP&L has had lii^ right to withdraw tiieir second ESP starting when it was originally 
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modified and approved. In re The Dayton Power and Ught Co,, Case No. 12-426-EL'6SO, 

et al. I am not opining as to when this right to withdraw terminates. I merely express 

an opinion that this is a right created under the statute. 

TWJ/sc 

Entered in tiie Joumal 
AUG a 6 2816 

^ / ^ ' A f e ^ 

Barcy F. McNeal 
Secretary 

Thomas W. Johrison, Commissioner 



THE PUBUC UTILniES COMMISSION OF OHIO 

IN THE MATTJSR OF THE APPUCATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY TO ESTABLISH A STANDARD 
SERVICE OFFER IN THE FORM OF AN 
ELECHUC SECURITY PLAN. 

IN THE MATTER OF THE APPUCATION OF 
THE DAYTON POWER AND LIGHT 
COMPANY FOR APPROVAL OF REVISED 
TARIFFS. 

IN THE M A T O ^ OF THE APPUCATION OF 
THE DAYTON POWER AND UGHT 
COMPANY FOR APPROVAL OF CERTAIN 
ACCOUNTING AUTHORITY. 

IN THE MATTER OF THE APPUCATION OF 
THE DAYTON POWER AND UGHT 
COMPANY FOR WAIVER OF CERTAIN 
COMMISSION R U L ^ . 

IN THE MATTER OF THE APPUCATION OF 
THE DAYTON POWER AND UGHT 
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I. SXJMMARY 

[f 1} The Commisdon finds that the assignmente of error raised in the : 

applications for rehearing lack merit. Accordingly, tiie Commission denies tiie ! 

applications for rehearing. 

n . PROCEDURAL HISTORY 

{f 2} The Dayton Power and light Company (DP&L) is a public utiiify as defined i 

under R.C. 4905,02 and, as such, is subject to the jurisdiction of tiiis Commission. ! 
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[f 3} R.C. 4928.141 provides that an electric distribution utiiify (EDU) shall 

provide consumers within ite certified territory a standard service offer (^80) of all 

competitive retail electric services necessary to maintain essential electric service to 

customers, including a firm supply of electric generation service. The SSO may be eitiier 

a market rate offer in accordance vwth R.C. 4928.142 or an electric securify plan (ESP) in 

accordance with R.C. 4928.143. 

{f 4} By Order issued on September 4, 2013, in this case, the Commission ; 

modified and approved DP&L's application for ite second ESP (ESP II). included as a 

term of ESP H was a service stabilify rider (SSR) for DP&Us financial integrity. 

[f 5} On June 20,2016, the Supreme Court of Ohio issued an opmion reversmg 

the Commission's decision approving ESP JI and disposing of all pending appeals. In re • 

ApplicaHon of Dayton Power & Light Co., ̂ O h i o St3d , 2016-Ohio-3490, ^N.E.3d . ' 

Subsequentiy, on July 19,2016, the mandate issued hy the Supreme Court of Ohio was ' 

filed in tills case. 

{f 6} On July 27, 2016, DP&L filed a motion and memorandum hi support to ] 

witiidraw ite application for ESP U. Thereafter, on August 11,2016, memoranda contra ; 

to DP&L's motion to withdraw ESP II were filed by the Ohio Manufeicturers' Association ' 

Biergy Group (OMAEG), the Kroger Company (Kroger), the Ohio Consumers' Counsel i 

(OCQ, Industrial Biergy Users - Ohio (RBU-Ohio), Oluo Partners for Affordable Energy [ 

and Edgemont Neighborhood Coalition (OPAE/Edgemont), Ohio Energy Group (OEG), '-. 

and the Retail Energy Supply Association (RESA). i 

i 

(f ^ By Order issued on August 26, 2016, tiie Commission granted DP&L's { 

application to withdraw ESP II, thereby terminating it, pursuant to R.C 4928.143(Q(2)(a). ; 

The Commission then dismissed this case. 

I • 

.11 . . 
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{f 8} R.C 4903.10 states that any p^u^ who has entered an appearance in a 

Commission proceeding may apply for rehearing with respect to any matters determined 

in that proceeduig, by filing an application within 30 days after tiie entry of the order 

upon tiie joumal of tiie Commission. 

{f 9) On September 23 and 26, 2016, applications for rehearing were filed by 

OPAE/Edgemont,IEU-Ohio,OEG,OMAEG,Kroger,andC)CC Thereafter, on October 3 

and 6,2016, DP&L filed memoranda contra to fhe applications for rdiearing. 

{f 10} By Entry issued on October 12,2016, the Commission granted rehearing for 

tile limited purpose of further consideration of the matters raised in the applications for 

rehearing. The Commission found tiiat sufficient reason was set fortii by the parties to 

warrant further consideration of tiie matters raised in the applications for rehearing. 

{f 11} However, on November 14, 2016, OCC filed an application for rehearing ! 

regarding the Commission's granting of rehearing for the limited pturpose of further 

consideration of the matters specified in the applications for rehearing. On November 75, 

2016, DP&L filed ite memorandum contra to OCCs application for rehearing. 

m . DISCUSSION 

A Assignment of Error 1 

{f 12} OMAEG, Kroger, and OEG argue the Commission's order was unjust and : 

unreasoiiable because the Commission found tiiat the Supreme Court of Ohio reversed 

in total tiie Commission's order authorizing ESP IL OMAEG, BCroger, and OEG each ! 

argue the Commission erred when it found the Court reversed ESP II in total. They assert ' 

the Supreme Court of Ohio only reversed the ^ R , but not the remaining provi^ons, 

terms, and conditions of ESP IL 

[f 13} DP&L responds by arguing that the Supreme Court of Ohio fully reversed ; 

ESPU. DP&LarguesfheCourtcouldhavereversedinpartormodifiedtheCommission's '. 
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order autiiorizing ESP U but did not Further, the Court could have identified tfiat it 

found just the SSR to be tmiawful OT unreasonable, but it did not DP&L argues tiie 

parties' assertion that the Court's decision was limited just to tiie SSR or transition coste 

is plainly false. The Court's opinion does not histruct ihe ComixUssion to exdse tiie SSR i 

from DP&L's tariff sheete and does not order rates to be lowered. Regardless, DP&L 

notes that the Commission specifically modified ESP II to eliminate tiie SSR, and that 

pursuant to R.C 4928.143(C)(2)(a), the Commission's modification of ESP U to eliminate . 

the SSR provided DP&L with tiie right to withdraw and terminate ESP II. However, 

DP&L asserte that it has maintained the unilateral right to witiidraw ESP II at any time 

since the Commission's modification and approval of ESP II on September 4,2013. 

CONCLUSION 

{f 14} The Commission finds that the parties' assignment of error lacks merit The 

Commission recognized that the Supreme Court of Ohio's opinion was not self •executing ' 

and required the Commission to modify ite order or issue a new order. Order at 5, citing 

Cleveland Elec. lUuminaHng Co. v. Public Utilities Commission (Ohio 1976) 46 Ohio St2d 105, . 

346 N.E.2d 77'S, 75 0.0.2d 172 at 116-117 ("* * * this court's reversal and remand of an ; 

order of the commission does not change or replace the schedule as a matter of law, but : 

is a mandate to the commission to issue a new order which replaces the reversed order; ; 

Mid a rate schedule filed with the commission remains in effect tmtil tiie commission 

executes this court's mandate by an appropriate order."). Therefore, pursuant to the j 

Supreme Court's mandate, the Commission modified "ite order authorizing ESP II in • 

order to diminate the^R." Finding and Order (Aug. 26,2016) at 5. Having modified ' 

ESP U, as ordered by the Court, the Commission acknovvdedged and granted DP&L's ' 

previously-filed application to withdraw ESP II, pursuant to R.C 4928.143(Q(2)(a). 

{f 15} As the Supreme Court of Ohio has hdd, ^[i]i the Commission makes a I 

modification to a proposed ESP that the utiiify is unwilling to accept, R.C. 

4928.143(Q(2)(a) allov r̂s tiie utiUfy to withdraw the ]^P application" In re ApplicaHon of \ 
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OMo Power Co., 144 Ohio St3d 1,2015Ohio-2056 at f 24-30. Further, the Court has made 

it dear that, when the Commission modifies an order approving an ̂ P,t i ie Commission 

effectivdy modifies the EDU's application for an ESP. In re ApplicaHon of OMo Power Co., 

144 Ohio St3d 1,2015-Chio-2056 at ̂ 29. Any modification, whetiier in part or in total, of : 

an apphcation for an ESP triggers the utilify's right to withdraw the application, thereby 

terminating i t pursuant to R.C. 4928.143(C)(2)(a). Therefore, whether the Court reversed 

just the SSR OT the l^P in total is moot as in dther instance, the Cornmission was required = 

to modify ite Order approving ESP II, which then provided DP&L the right to witiidraw 

ESP U, pursuant R.C. 4928.143(C)(2)(a), even if such right did not aheady exist. 

B. Assignment of Error 2 

If 16} OEG, OPAE/Edgemont OMAEG, Kroger, OCC, and lEU-Ohio argue the • 

Commission's Order hs unjust OT unreasonable because tiie Commis^on allowed DP&L : 

to withdraw ite application for ESP II in violation oi R.C 4928.143(C)(2)(a). The parties 

aver that while the Commission was mandated to terminate the billing emd collection of i 

tiie SSR, tiie Commission erred when it apparentiy found tiiat R.C 4928.1^(Q(2)(a) ; 

required the Commission to grant DP&L's withdrawal of ESP II upon elunination of the 

SSR. lEU-Ohio argues tiiat because the Court's dedsion required the Conunission to issue ' 

an OTder terminating tiie billing and collection of the ^ R , the Commission order \ 

terminatmg the J^R is ministerial only. "A ministerial act may be defined to be one which 

a person performs in a given state of facte in a prescribed maimer in obedience to the ; 

mandate of legal autiiOTify without regard to the exercise of his own judgment upon the • 

propriety of the act being done." State ex. rel. Trauger v. Nash, 66 Ohio St 612,618 (1902). 

Further, "a ministerial duty is an absolute, certain and in^erative duty imposed hf law \ 

upon a public officer involving merely execution of a specific duty arming fi»m fixed and : 

designated facte," Stofe v. MoretH, 1974 Ohio App. Lexis 3838 at *8 (10th Dist Ct. App., = 

Apr. 9,1974). = 



12-426-EL5SO -6-

{f 17} OCC argues the General Assembly intended fOT R.C 4928.143(Q(2)(a) to 

allow a utility to witiidraw and terminate an ESP within a relativdy short period of time 

after implementing the ESP. OCC asserte that withdrawal of an ESP after 32 months is 

inconsistent with the law and tiie General Assembly's intent OCC then argues the 

Commission violated R.C. 4928.143(C)(2)(b) by replacing tiie SSR with a charge that 

similarly allows the unlavrfol recovery of the equivalent of transition revenues. 

If 18} OMAEG, Kroger, and OPAE/Edgemont argue the Commission erred by 

impermissibly treating a Court-OTdered reversal of a provision of ESP II as having the 

same effect as a Commi^on-ordered modification to the ESP. They argue that under 

R,C 4928,143(C)(2)(a), the utility may terminate and witiidraw ite ^ P only "[ilf the 

Commission modifies and approves an application" for an ESP (emphads added). They 

assert the statute does not grant the utiUty the right to terminate and withdraw an ESP in 

response to a modification made fey the Supreme Cotut of Ohio. Additionalty, OMAEG 

and Kroger argue the Commission erred in finding tiiat a utility retams an everlasting 

right to terminate an ESP. They assert the utility's right to witiidraw and terminate an 

ESP ends upon the filh^ of tariffe. 

[f 19) OMAEG, Kjroger, and OPAE/Edgemont then aver the outeome of tiie 

Conunission's determination in this case is to dilute the potency of the direct right of 

appeal granted by R.C. 4903.13, and has effectivdy allowed DP&L to override tiie Court's 

ruHng by moving to mthdraw and terminate ESP U. 

{f 20} OEG argues that R.C 4928.143(C)(2)(a) provides the utility with a right to 

witiidraw an ESP only when a proposed ESP is modified by the Commissioru OEG 

essects the ESP in this case was not an appUcaHon fOT an ESF, but a final and fully 

implemented ESP. Much like OCC, OEG argues the right to witiidraw an E ^ does not 

extKid indefinitdy, but OEG's argument resfe on the premise tiiat once the ESP is 

implemented, it is no longer an "application tmder division (Q(l) [for an BSPf as 

contemplated in R.C 4928.143(q(2)(a), 
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If 21} DP&L argues the Commission's decision to allow DP&L to witiidraw ESP 

n is both mandated by law and necessary to allow DP&L to maintain ite financial mtegrity : 

so that it can continue to provide safe and reliable dectric service. DP&L asserte the '• 

Commission correctiy held tiiat R.C 49^.143(Q(2)(a) establi^es DP&L's right to 

withdraw and terminate ESP U. R.C 4928.143(C)(2)(a) is dear, if the Commission 

modifies and approves an application for an ESP, the utility may witiidraw the ; 

application, thereby terminating the ESP. Additionally, DP&L avers the Court has long , 

held that if tiie Commission m^es a modification to an ESP, R.C. 4928.143(C)(2)(a) allovre 

tiie utility to withdraw tiie ESP. In re ApplicaHon of OMo Potver Co,, 144 Ohio St3d 1,2015-

Ohio-2056,40 N.E.3d 1060, f 26. 

If 22} Furtiier, DP&L argues that R.C 4928.143(C)(2)(a) contams no Ihnit on the 

utility's right to witiidraw ite application for an ESP. DP&L asserts that although it • 

sought to withdraw ite application after the Court's riding to reverse the Commission's ' 

decision to approve ESP n, there is no material difference whether the Commission -. 

modifies an K P in the first instance, or after rehearing, OT following reversal by the \ 

Supreme Court of Ohio. In each uistance, DP&L argues, the utility may withdraw the . 

ESP. 
• 

CONCLUSION 

If 23} The Commission finds that rehearing on this assignment of error should be 
i 

denied. As we noted above, the Supreme Court of Ohio's opniion was not sdf-executing ; 

and required the Commission to modify ite order or issue a new order. Ckveknd Elec. 

UluminaHng Co. v. Public UHliHes Commission (Ohio 1976) 46 Ohio St.2d 105,346 N.E.2d ; 

778,75 0.0.2d 172 at 116-117 ("* * * this court's reversal and remand of an order of the \ 

commission does not change or replace the sdiedule as a matter of law, but is a mandate | 

to the commission to issue a new order which replaces the reversed order; and a rate . 

schedule filed with the commission remains in effect until the commission executes this \ 

court's mandate by an appropriate order."). We are not persuaded, however, that ISXQ \ 
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Commission consideration of any matter on remand is simply a ministerial act, and 

lEU-Ohio has dted no precedent hi support of this daim. In ^ct, in many cases, the 

Commission takes additional commente or holds additional hearings on remand. The 

Commission modified ite Order approving ESP U to eliminate tiie SSR, as ordered hy itte 

Court Because the Commission made a modification to the l^P, the plain language of 

R.C. 4928.143(Q(2)(a) allows DP&L to withdraw and terminate ESP II. In re AppUcaHon 

of Ohio Power Co., 144 Ohio St3d 1,2015-Ohio-2056 at f 24-30. Accordingly, pursuant to 

R,C 4928.143(Q(2)(a), the Commis^on granted DP&L's application to vntiidraw and 

terminate ESP J/. 

If 24/ Furtiier, regardii^ OEG's argument that the Commission modified DP&L's 

fully implemented ESP, not ite application for an ESP, the Court has hdd that when the 

Commission modifies an order approvmg an ]^P, it effectively modifies the utility's 

application for an ESP. In re ApplicaHon of Ohio Power Co., 144 Ohio St.3d 1,2015-Ohio-

2056 at f 29. By modifymg ite Order approvmg ESP II, the Commission modified DP&L's 

application fOT the ESP, th^eby triggermg tiie provisions of R.C 4928.143(C)(2)(a). 

If 25} Additionally, regarding OCCs argument that the General Assembly 

intended for R.C. 4928.143(C)(2)(a) to allow a utility to withdraw and terminate an ESP 

only within a rdativdy short period of time, we note that the Supreme Comrt of Ohio has 

stated that it would "not weigh in on whether [the utility] could collect ESP rates for some 

period of time and then witiTidraw the plan.** In re ApplicaHon of Columbus S. Power Co., 

128 Ohio St.3d 512 (2011). The Court was referring to whether the utility has an indefinite 

rig^t to withdraw an ESP after the Commission issu^ ite initial Order modifying and 

approving an ESP. In the present case, the Commission modified ESP II hy Order i^ued 

on August 26,2016, and then granted the withdrawal in the same Order. Therefore, like 

the Supreme Court of Ohio, the Commission does not need to weigh in on whether DP&L 

could collect tiie ESP fOT some period of time and then witiidraw i t because tiiat issue is 

' " " t " 
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not present here, in this case, ESP II was effectivdy withdrawn immediatdy upon ^ 

Commission's August 26,2016 modification of ESP U. 

C. Assignment of Error 3 

If 26} OCC and lEU-Ohio argue the Commission's Order granting DP&L's 

withdrawal and temtination of ESP II violated R.C 4903.09 fbr failing to set fortii the 

reasons prompting the decision arrived at. lEU-Ohio asserte it sought a Commission 

order initiating a proceeding to determine the amotmt that DP&L billed and collected 

under the SSR and to establish future rate reductions to retum the collected amount to ; 

customers. OCC and lEU-Ohio assert the Commission's Order was unlawful and . 

unreasonable for both filing to address their argument and for ibiling to initiate such a ' 

proceeding. ] 
I 

(f 27} DP&L argues the Commission's Order autiiorizing DP&L to witiidraw and ' 

terminate ite ESP II application was consistent with and required hy R.C ; 

4928.143(Q(2)(a). DP&L asserte the Commission followed the plain language and 

meanmg of R.C. 4928.143(C)(2)(a). Ttie Commission fully ecplained ite reasoning, i 

therefore, DP&L argues, rehearing should be denied. • 

CONCLUSION ! 

If 28} The Commission finds tiiat fiie argumente raised by OCC and lEU-Ohio ' 

lack merit Pursuant to R.C. 4928.143(C)(2)(a), if the Commission modifies an ESP, the ; 

utility may withdraw the ESP, thereby ferminating i t OCC and lEU-Ohio dte to no other i 

conditions OT qualifications contained in the Revised Code that tiie utility must satisfy for • 

it to withdraw an ESP. In this case, the Court issued an opinion requirii^ tiie ] 

Commission to modify its order or issue a new order. Cleveland Elec. UluminaHng Co. v. 

PubUc UHUHes Commission (Ohio 1976) 46 Ohio St2d 105,346 N.E.2d 778,75 0.0.2d 172 : 

at 116-117. The Commission modified ite Order, which provided DP&L tiie right under • 

R.C 4928.143(C)(2)(a) to withdraw ESP U. DP&L exercised ite rigjit and filed a notice of \ 
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witiidrawal of ESP II, which became effective immediatdy upon the Commission's 

August 26, 2Gfi6 Ocd^ mod%s^ tiie E ^ . Thrarefoxe, tiie S ^ vrtucb was not 

reconcilable, was terminated along with the rest of ESP U. 

If 29} Further, lEU-Ohio's previous request fOT a proceeding to determine tiie 

amount that DP&L billed and collected under tiie ^R, and to establish future rate 

reductions to retiun tiie collected amount to customers, is moot The Commission caimot 

make a prospective adjustment to the SSR to return previously collected revenues to 

customers becatzse the SSR has been temunated and no longer existe. Accordingly, 

rehearing on this assignment of errOT should be denied. 

D. Assignment of Error 4 

If 30) OEG and MJOhio argue the Commission's Order is ur^ust and 

unreasonable because it failed to require DP&L to i^und all SSR diarges paid by 

customers to DP&L from tiie time tiie SSR was initially approved by the Commission. 

lEU-Ohio asserte that tiie Court's opinion in Keco does not bind tiie Commission ffom 

imtiating a proceeding to refimd amoimte collected under the SSR to customers. Further, 

if the Commission finds tiiat ite priOT decisions extending Keco predude such relief, the 

Commission or the Supreme Court of Ohio should overrule the cases extending Keco to 

Commission decisions. Keco Industries v. (MdnnaU and Svhujffan Tdephone Co., 166 Ohio 

St. 254 (1957); Lucas County Commissioners v. PuhUc UtUities Commismon of Ohio, 80 Cftuo 

St3d 344 (1997). 

If 31} Further, lEU-Ohio notes the Supreme Court of Ohio reversed ESP U on the 

autiiority of In re ApplicaHon of Columbus S. Power. Co., Ohio St.3d , 2016-Oluo-

1608, N.E.3d ^ (Columbus Southern). Therefore, tiie Commission must look to 

Columbus Southem to guide the Commission's actions foliowing the Court's reversal of 

the SSR. In Columbus Southem, the Court directed the Commission on lemand to make 

prospective adjustmente to AEP-Ohio's balance of deferred capadty charges to account 
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for the revenue AEP-Ohio unlawfully collected under the rider. Columbus Southern at 

f 39-40. Therefore, lEU-Ohio argues the Commis^on must initiate a procee(Ung to : 

account fOT the effecte of the SSR and adjust rates accOTdingly. Such a proceeding, lEU-

Ohio argues, would not violated Keco. 

If 32} Further, lEU-Ohio argues this case is distinguishable from Keco in two : 

respecte. First Keco was limited to whether a general division court had tiie autiiority to , 

OTder restitution of rates the Court found to be unlawful Second, in Keco the plaintiff • 

was seekmg restitution. lEU-Ohio asserte tiie Commis^on could authorize prospective ; 

relief to reduce future rates to eliminate tiie effect of the ^ R , which would not violate ] 

Keo) or frustrate the precedent prohibiting retroactive ratemaking. Additionally, even ff • 

the Commission determines that Keco prohibits a proceeding to make prospective [ 

adjustmente to reduce DP&L's rates to account fOT the revenue collected tmder tiie SSR, ' 

the Commission or the Supreme Court of Ohio should overrule those decisions and ,' 

initiate such a proceeding. 

CONCLUSION 

If 33} The Commission finds the argumente raised by lEU-Ohio lad<: merit and 

the application for rehearing shotdd be denied, hi the first instance, the argumente are : 

moot as DP&L withdrew and tenninated the SSR along with the rest of ESP H. In die i 

second instance, lEU-Ohio's request would violate long-held precedent esteblished in : 

Keco and Lucas County prohibiting retroactive ratemaking. Keco Industries v. CindnnaH •. 

and Suburban Telephone Co., 166 Ohio St. 254 (1957); Lucas County Commissioners v. Public • 

UHliHes Commission cf Ohio, 80 Ohio St3d 344 (1997). 

jf 34) The issue is moot because DP&L witiidrew and terminated tiie ^ R along ' 

with the rest of ESP U. As noted above, R.C 4928.143(C)(2)(a) provides tiiat if tiie \ 

Commission modifies and approves an application fOT an ESP, tiie utility may witiidraw ! 

ite application, thereby terminatmg tiie ^ P . In tiiis case, tiie Commission modified ite \ 
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order approving ESP U on remand firom the Court DP&L exerdsed ite right and 

withdrew ESP II, which was effective immediatdy upon the Conunission's Order 

modifying ESP II The termination of ESP II indudes tiie terms, conditions, and diarges 

induded in ESPU. The SSR was a term of ESP//and was terminated along with it The 

facte in tiiis case are different from AEP Ohio's rate stability rider (RSR) addressed by tiie 

Court in Columbus SouQmm. In Columbus Sou&iem, the Court j«manded tiie matter to the 

Commission to properly adjust the RSR, which was intended to be reconcilable and to 

extend past the term of AEP Ohio's second ESP, on a going forward basis to account £or 

the Court's opmion. Columbus Southem at *7, f 33, ("AEP will recover ite coste hi the 

following manner: * * * collecting any remaining balance of the deferred coste (plus 

carrymg charges) aft^ the l^P period ends."). However, in the preset case, the 

Commission caimot adjust the SSR on a going forward basis because DP&L withdrew 

and terminated it along witii the rest of ESP U. There are no prospective rates to adjust • 

because the SSR was terminated. Further, the relief requested by lEU-Ohid would violate ; 

the Court's and (his Commission's long-hdd precedent in Keco aad.Lucas County 

prohibiting retroactive ratemaking. 

E. Assignment of Error 5 ! 

If 35} OCC argues in ite November 14, 2016, application for rehearing tiiat the ' 

Commission erred by not granting and holding rdiearir^ on tiie matters specified m 

OCCs previous application for rdiearing. OCC asserte that ttie errors in tiie ; 

Commission's Order, for which OCC filed ite previous application £or rehearing, were 

dear and the Commission should have granted rehearing. Further, OCC argues the ; 

Commission failed to fulfill ite duty to hear matters pending beforc it witiiout '. 

imreasonable dday and with due regard to the righte and intereste of all litigante before 

it OCC asserts the Commission's Entry on Rehearing permite tiie Commission to evade : 

a timely review and reconsideration of ite ord^ by the Ohio Supreme Court and '• 
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precludes parties hom exerdsmg tiieir r^hte to appeal, which is a rig^t established, inter ; 

alia, under R.C 4903.10,4903.11, and 4903.13 [ 

If 36} DP&L asserte that the Commisdon has a longstanding practice of granting , 

appHcations for rehearing fOT further consideration, whidi allows tiie Commission to : 

review the myriad of complex issues facing Ohio's diverse public utilities, DP&L argues • 

tiiat this practice is not only consistent with R.C. 4903.10, but has been expr^sly ; 

permitted by the Supreme Court of Ohio. State ex rel. Conmwers' Counsel v. Pub. UHl 

Comm., 102 Ohio StSd 301,2004-Ohio-2894,809 N.E.2d 1146, f 19. DP&L avers tiiat is ; 

was lawful and reasonable for (he Commission to take additional time to consider the = 

issues raised in ^ e many applications for rehearing filed in this case. 

CONCLUSION 

If 37} The Commission Bnds that this assignment of errOT is moot and that = 

rehearii^ should be denied. As setforth above, tiie Commission has fully considered the : 

assignmente of error raised by OCC in ite Septaiiber 26,2016 application for rdiearing. ; 

As we discussed above, OCC's assignmente of error lack merit and we have denied ; 

rehearing on tiiose assignmente of error, Fiuther, we note that DP&L has ceased [ 

collecting charges under the SSR pursuant to our August 26, 2016 Finding and Order • 

terminating ESP II. AccOTdingly, OCC has not demonstrated any prejudice or imdue 

dday as the result of our October 12,2016 Entry on Rehearing in this proceeding. 

IV. ORDER 

If 38} It is, therefore. 

If 39} ORDERED, That the applications for rehearing be denied. It is, furtiier. 
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If 40} ORDERED, That a copy of this Entry on Rehearing be served upon each 

party of record. 

THE PUBUC UnLTTIES COMMISSION OF OHIO 

Asim Z. Haque, Chairman 

M. Beth Trombold 

M. Howard Petricoff 

BAM/sc 

Entered in the Joumal 

DEC 1 4 2016 

\ I^ 'K€PJ? 

Barcy F. McNeal 
Secretary 
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APPLICATION FOR REHEARING 

The Office ofthe Ohio Consumers' Counsel ("OCC") files this application to 

protect customers who have paid plenty to DP&L over the past three years for standard 

service offer rates. Customers in the Dayton area —where there is financial distress and a 

poverty level of 35%-- paid approximately $285 million in subsidies (through a so-called 

stability charge) to prop up DP&L's power plants. The Ohio Supreme Court, however, 

found the PUCO should not have approved DP&L's $9.86 per month stability charge. It 



ruled that the PUCO should carry out its judgment that the stability charge is an unlawful 

transition charge that customers should no longer pay.̂  

But instead of requiring DP&L to reduce rates by excluding the $9.86 per month 

stability charge, the PUCO allowed DP&L to circumvent the Court's Order. The PUCO 

ruled that DP&L could withdraw its plan and charge new rates to customers that include 

a $6.05 monthly stability charge. So instead of getting a hill $10 per month reduction, as 

the Court ordered, customers will only see a fraction ofthe reduction ($4.00 per month), 

with DP&L pocketing the difference. 

The PUCO was wrong in allowing DP&L to withdraw its current rates and set 

new rates that contained another unlawful stability charge. The PUCO's Order of August 

26,2016, permitting DP&L to withdraw and terminate its electric security plan 

application was unreasonable and unlawful in the following respects: 

Assignment of Error I: The PUCO erred, under R.C. 4928.143(C)(2)(a) , in 

allowing DP&L to withdraw and terminate its electric security plan after it charged 

customers under the plan for 32 months. 

A. The PUCO's ruling is inconsistent with R.C. 4928.143(C)(2)03), 
which requires the PUCO to continue the utility's most recent 
standard service offer. 

Assignment of Error 2:The PUCO erred by allowing DP&L to circumvent the 

Ohio Supreme Court's decision protecting customers from unlawful and unreasonable 

transition charges. 

In the Matter ofthe Application ofthe Dayton Power & Light Company for Approval of its Market Rate 
Offer, Slip Op. 2016-Ohio-3490. See also In re Application of Columbus S. Power Co., Slip Opimon No. 
2016-Ohio-I608at1|25,38. 



Assignment of Error 3: The PUCO failed to comply with R.C. 4903.09 when it 

merely noted (but did not address parties' arguments) and summarily concluded that 

DP&L could withdraw its application at any time, all without setting forth the reasons 

prompting its decisions. 

The reasons in support of this application for rehearing are set forth in the 

accompanying Memorandum in Support. The PUCO should grant rehearing and abrogate 

or modify its Opinion and Order as requested by OCC. 

Respectfully submitted, 

BRUCE WESTON (0016973) 
OHIO CONSUMERS COUNSEL 

/s/ Maureen Willis 
Maureen R. Willis, (0020847) 
Counsel of Record 
Senior Regulatory Attomey 

Office ofthe Ohio Consiuners' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
Telephone: WilUs (614) 466-9567 
maureen.willisfaiocc.ohio.gov 
(will accept service via email) 

http://maureen.willisfaiocc.ohio.gov


BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter ofthe Application of The 
Dayton Power and Light Company for 
Approval of its Market Rate Offer. 

In the Matter ofthe Application of The 
Dayton Power & Light Company of Approval 
of Revised Tariffs. 

In the Matter ofthe Application of The 
Dayton Power and Light Company for 
Approval of Certain Accounting Authority. 

In the Matter ofthe Application of The 
Dayton Power and Light Company for The 
Waiver of Certain Commission Rules. 

In the Matter ofthe Application of The 
Dayton Power and Light Company to 
Establish Tariff Riders. 

CaseNo. 12-426-EL-SSO 

Case No. 12-427-EL-ATA 

CaseNo. 12-428-El-AAM 

CaseNo. 12-429-EL-WVR 

CaseNo. 12-672-EL-RDR 

MEMORANDUM IN SUPPORT 

L INTRODUCTION 

From the outset of DP&L's current electric security plan (established under case 

no. 12-426-EL-SSO) the Utility was charging customers so-called stability-like charges 

that the Ohio Supreme Court found to be unlawful transition charges. Unfortunately for 

consumers paying those transition charges (which DP&L inaptly named stability 

charges), the charges could not likely be returned (and were not) to consumers under 

Court precedent. But the Court in an unprecedented manner issued its decision within a 

week ofthe oral argument in an effort to stop future collections ofthe stability charge 

from customers. That decision was reached on June 20,2016. 



To circumvent the Court's decision, DP&L requested permission from the PUCO 

to withdraw and terminate its ESP, and retum consumers - in part ~ to pricing from its 

eariier ESP. But that earlier pricing cannot be implemented fully and completely. Rather 

DP&L proposed to leave in place certain pricing from its current ESP and certain prices 

from its prior ESP. The PUCO allowed DP&L's hybrid approach to be implemented. 

That approach however is not contemplated in the ESP statute, and cannot be entertained 

by the PUCO. 

IL STANDARD OF REVIEW 

Applications for rehearing are govemed by R.C. 4903.10. The statute allows that, 

within 30 days after issuance of a PUCO order, "any party who has entered an 

appearance in person or by counsel in the proceeding may apply for rehearing in respect 

to any matters determined in the proceeding." OCC filed a motion to intervene in this 

proceeding on April 16,2012 which was granted. OCC also filed testimony regarding 

the Application and participated in the evidentiary hearing on the Application. 

R.C. 4903.10 requires that an application for rehearing must be "in writing and 

shall set forth specifically the ground or grounds on which the applicant considers the 

order to be unreasonable or unlawful." In addition, Ohio Adm. Code 4901-1-3 5(A) states: 

"An application for rehearing must be accompanied by a memorandum in support, which 

shall be filed no later than the application for rehearing." 

In considering an application for rehearmg, R.C. 4903.10 provides that "the 

commission may grant and hold such rehearing on the matter specified in such 

application, if in its judgment sufficient reason therefor is made to appear." The statute 

also provides: "[i]f, after such rehearing, the commission is ofthe opinion that the 



original order or any part thereof is in any respect unjust or imwarranted, or should be 

changed, the commission may abrogate or modify the same; otherwise such order shall be 

affirmed." 

The statutory standard for abrogating some portions ofthe Order and modifying 

other portions is met here. The Commission should grant and hold rehearing on the 

matters specified in this Application for Rehearing, and subsequentiy abrogate or modify 

its Opinion and Order of August 25, 2016. The PUCO's rulings were imreasonable and 

unlawful in the following respects. 

III. ERRORS 

Assignment of Error 1: The PUCO erred in allowing DP&L to withdraw and 
terminate its electric security plan after charging customers under the plan for 32 
months. 

The PUCO mled that it had no choice but to grant DP&L's motion and accept the 

withdrawal of ESP a^ The PUCO was wrong. 

A utility's right to withdraw an ESP application is not unlimited. The PUCO itself 

has recognized this when in the past it has determined that the filing of tariffs consistent 

with its Opinion and Order (modifying the ESP) is to be deemed as acceptance ofthe 

Order (thereby precluding later withdrawal).^ Therefore, the PUCO should have decided 

that it was unlawful, under R.C. 4928.143(C)(2)(a), for DP&L to withdraw and terminate 

its electric security plan. 

^ Finding and Order at ̂ 14. 

^ See In the Matter ofthe Application Seeking Approval of Ohio Power Company's Proposal to Enter into 
an Affiliate Power Purchase Agreement for Inclusion in the Power Purchase Agreement Rider, Case No. 
14-1693-EL-RDR, Opinion and Oixler at 106 (Mar. 31,2016); In the Matter of the Application of Ohio 
Edison Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company for 
Authority to Provide for a Standard Service Offer Pursuant to R. C. 4928.143 in the Form of an Electric 
Security Plan, Case No. 14-1297-EL-SSO. Opinion and Order at 86 (Mar. 31,2016). 



The only way the most recent standard service rates can continue is if the right to 

withdraw is exercised within a relatively short period of time after implementing its ESP 

plan. That would allow the provisions of R.C. 4928.143(C)(2)(b) to be implemented as 

written and intended by the General Assembly. Withdrawal of an ESP Explication after 

32 months of charging customers is inconsistent with the law requiring the PUCO to 

issue an order continuing the utility's prior ESP rates. The PUCO should grant 

rehearing and reverse. 

A. The PUCO's ruling is inconsistent with R.C. 4928.143(C)(2)(b), 
which requires the PUCO to continue the utility's most recent 
standard service offer. 

That the UtiUty's opportunity to withdraw an electric security plan is limited in 

duration is seen by another aspect ofthe PUCO's unlawful decision to allow withdrawal, 

as follows. In order for DP&L to withdraw and terminate its current ESP, R.C. 

4928.143(C)(2)05) requires the Utility to retum to prior rates. The PUCO's ruling 

violated that law. It is impossible for DP&L to retum fiilly and completely to its prior 

rates given the passage of time since the approved ESP rates went into effect and began 

to be charged to customers. Customers began paying new ESP rates on January 1,2014. 

Customers have paid these rates for the past 32 months. 

Under R.C. 4928.143(C)(2)(b), if the utility withdraws an application or if the 

PUCO disapproves the application, then the provisions, terms, and conditions ofthe 

utility's most recent standard service offer must be continued. Because DP&L's 

withdrawal was so late into the term of fee electric security plan (32 months into a 45 

month term), it is impossible to go back to the most recent standard service offer. 

For DP&L to retum to prior rates would have meant (among other thmgs) going 

back to a standard service offer that is priced based on DP&L supplymg the power, 

4 



instead ofthe auction-based standard service. But DP&L has procured power for 

standard service through May 31,2017 by way of auctions held much earlier. Those 

auctions cannot be undone. In fact, in attempting to implement the terms and conditions 

of DP&L's most recent standard service offer, the PUCO did not undo the existing 

contracts with competitive suppliers for standard service.'* 

But, the PUCO is a creature of statute. Columbus S. Power Co. v. Pub. Util. 

Comm. (1993), 67 Ohio St 3d 535, 620 N.E.2d 835; Pike Natural Gas Co. v. Pub. Util. 

Comm. (1981), 68 Ohio St. 2d 181,22 Ohio Op. 3d 410,429 N.E.2d UAComumers' 

Counsel v. Pub. Util Comm. (1981), 67 Ohio St. 2d 153,21 Ohio Op. 3d 96,423 N.E.2d 

820; and Dayton Communications Corp. v. Pub. Util. Comm. (1980), 64 Ohio St. 2d 302, 

18 Ohio Op. 3d 478,414 N.E.2d 1051. It may only exercise the authority conferred on it 

by the General Assembly. The PUCO must follow the law. 

Continuing DP&L's most recent standard service offer rates (after a utility 

withdraws 32 months later) is not feasible of execution. But that is what R.C. 

4928.143(C)(2)(b) requires. The PUCO lacks discretion in this regard. IfthePUCOis 

right that a utility can withdraw at any time, after accepting the benefits ofthe ESP, then 

one would have to assume that the General Assembly enacted laws that are not feasible 

of being executed. This is contrary to the Ohio rules of statutory constraction.^ 

•* In the Matter ofthe Application ofthe Dayton Power and Light Company to Establish a Standard Service 
Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Finding and Older at |21 (Aug. 
26, 2016). 

* See R.C. 1.47(D) stating that in enacting a statute, inter alia, a result feasible of execution is intended. 



Assignment of Error 2:The PUCO erred by allowing DP&L to circumvent the Ohio 
Supreme Court's decision protecting customers from unlawful and unreasonable 
transition charges. 

The PUCO's Order is unreasonable and unlawful, because it circumvents the Ohio 

Supreme Court's recent o for that acceptance, DP&L should be precluded from 

withdrawing its electric security plan as a response to the Court's mandate. 

For one matter, it is not reasonable and lawful for the PUCO to have replaced a 

charge that the Court just declared to be wrongful to collect from customers, with an 

identical charge from a few years ago. For another matter, in approving DP&L's request, 

the PUCO precluded customers from receiving the reduced rates ordered by the Ohio 

Supreme Court. DP&L has re^ed the benefits of increased revenues under the plan for 

the past 32 months, in the matter that was before the Court. Now at a time when the Ohio 

Supreme Court determined DP&L should not be charging customers for a transition 

charge, the PUCO allowed DP&L to terminate the plan and bill customers for another 

transition charge. The PUCO erred. It should grant rehearing on these issues. 

Assignment of Error 3: The PUCO failed to comply with R.C. 4903.09 when it 
merely noted (but did not address parties* ai^uments) and summarily concluded 
that DP&L could withdraw its application at any time, all without setting forth the 
reasons prompting its decisions. 

OCC and others presented arguments against accepting DP&L's motion to 

withdraw and terminate.^ OCC and others specifically challenged the utility's assertion 

that it could withdraw, at any time, an ESP that was modified and approved by the 

PUCO. The PUCO described these arguments as "the parties argue it would be an 

* See, e.g., OCC Memorandum Contra (Aug. 11,2006). 



unreasonable reading ofthe statute to find that it provides DP&L with an everlasting right 

to withdraw an ESP that was modified and approved by the Commission."^ 

Nonetheless after noting the arguments against DP&L's motion, the PUCO 

concluded it "had no choice but to grant DP&L's motion and accept the withdrawal of 

ESP n."^ It offered no explanation of its conclusion beyond this bare pronouncement. 

By not explaining its decision as to why it had no choice and not addressing parties' 

arguments, the PUCO violated R.C. 4903.09. Without sufficient detail, die Court will be 

unable to determine how the PUCO reached its decision. Thus, the purpose of R.C. 

4903.09 will be thwarted and tiie review that OCC is entitled to, under R.C. 4903.09 and 

4903.10 cannot occur. The PUCO should grant rehearing on this matter and modify its 

Order on this issue. 

IV. CONCLUSION 

To protect customers and allow them to receive the rate reductions the Ohio 

Supreme Court ordered, the PUCO should grant rehearing and abrogate or modify its 

Finding and Order. 

' Finding and Order at | 11 . 

* Id. at ̂ 14. 
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THE PUBLIC UTILITIES COMMISSION OF OHIO 
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Dayton Power & Light Company of Approval 
of Revised Tariffs. 

In the Matter ofthe Apphcation of The 
Dayton Power and Light Company for 
Approval of Certain Accounting Authority. 

In the Matter ofthe Application of The 
Daj^on Power and Light Company for The 
Waiver of Certain Commission Rules. 

In the Matter ofthe Application of The 
Dayton Power and Light Company to 
Establish Tariff Riders. 

CaseNo. 12-426-EL-SSO 

CaseNo. 12-427-EL-ATA 

CaseNo. 12-428-EL-AAM 

CaseNo. 12-429-EL-WVR 

CaseNo. 12-672-EL-RDR 

APPLICATION FOR REHEARING 

The Office ofthe Ohio Consumers' Counsel ("OCC") files this application for 

rehearing to protect customers who have paid plenty to Dayton Power and Light 

Company ("DP&L") over the past three years for standard service offer rates. Customers 

in the Dayton area —where there is financial distress and a poverty level of 35%~ paid 

approximately $285 million in above market subsidies (through a so-called stabiUty 

charge) to prop up DP&L's aging uneconomic power plants. 

The Ohio Supreme Court ("Court"), however, found the PUCO should not have 

approved DP&L's $9.86 per month stabiUty charge. The Court ruled that the stabiUty 



charge is an unlawfiil transition charge that customers should no longer pay. * On 

remand, it was up to the PUCO to cany out that Court decision. 

But instead of requiring DP&L to reduce rates by excluding the $9.86 per month 

StabiUty charge, the PUCO aUowed DP&L to circumvent the Court. The PUCO ruled 

that DP&L could withdraw its current electric security plan ("ESP") rates, and in their 

place, charge rates to customers that include a $6.05 monthly stabiUty charge from the 

UtiUty's previous ESP.^ So instead of getting nearly a $10 per month reduction, as the 

Court ordered, customers got only a fraction ofthe reduction ($4.00 per montii). DP&L 

continues to charge customers the difference. 

The OCC filed an appUcation for rehearing from the PUCO's August 26, 2016 

Finding and Order. On October 12,2016, the PUCO granted rehearing aUowing itself 

more time to consider the appUcations for rehearing. OCC fUed an appUcation for 

rehearing from the PUCO's October 12, 2016 Entty. On December 14, 2016, the PUCO 

issued its Seventh Entry on Rehearing. In its Seventii Entry on Rehearing tiie PUCO 

denied all parties' appUcations for rehearing, including OCC's. 

The PUCO's Seventh Entry on Rehearing was unreasonable or unlawfiil in the 

following respect: 

Assignment of Error 1: The PUCO erred when it found the issue of whether a 

UtiUty has an indefinite right to withdraw from an electric security plan is not present in 

' In the Matter ofthe Application ofthe Dayton Power & Light Company for Approval of its Market Rate 
Offer, Slip Op. 2016-Ohio-3490. See also In re Application of Columbus S. Power Co., Slip Opinion No. 
2016-Ohio-1608 a t t25, 38. 

^ In the Matter ofthe Application ofthe Dayton Power & Light Company for Approval of its Market Rate 
Offer, Case No. 12-426-EL-SSO, Sixtii Entiy on Rehearing (Aug. 26,2016). 



this case. This fimding is manifestiy against the weight ofthe evidence and clearly 

unsupported so as to show a mistake. 

The reasons in support ofthis appUcation for rehearing are set forth in the 

accompan)mig Memorandum in Support. The PUCO should grant rehearing and abrogate 

or modify its Seventh Entry on Rehearing as requested by OCC. 

Respectfiiliy submitted, 

BRUCE WESTON (0016973) 
OHIO CONSUMERS' COUNSEL 

/s/Maureen Willis 
Maureen R. WiUis, (0020847) 
Counsel of Record 
Senior Regulatory Attomey 
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MEMORANDUM IN SUPPORT 

L INTRODUCTION 

From the outset of DP&L's electric security plan (established under case No. 12-

426-EL-SSO) the UtiUty was charging customers so-caUed stabiUty charges that the 

Court found to be an unlawful transition charge. Unfortunately for consumers paying 

those transition charges, the charges would not likely be returned (and were not) to 

consumers under Court precedent.^ 

^Keco Industiies, Inc. v. Cincinnati & Suhia-ban Bell Tel. Co., 166 Ohio St. 254 (1957). 



But the Court, within a week ofthe oral argument, issued a decision to stop future 

coUections ofthe stabiUty charge from DP&L's customers. That decision was reached on 

June 20,2016. 

To circumvent the Court's decision, and to protect its unlawfiil coUection of 

revenues, DP&L filed to withdraw its electric security plan, and retum consumers - in 

part ~ to pricing from its earUer electric security plan. In DP&L's hybrid approach to 

iii^lementing earlier rates, it resurrected a stabiUty charge of $6.05 per month. The 

PUCO approved DP&L's plan. 

Since September 1,2016, DP&L customers have been forced to pay rates that 

include a $6.05 stability charge (from DP&L's prior ESP). On September 26,2016, OCC 

appUed for rehearing on the PUCO Order, maintaining that the PUCO violated Ohio law. 

The PUCO initiaUy granted rehearing (so tiiat it could further consider the issues raised 

by the parties' applications for rehearing) by a Sixth Entry on Rehearing. But on 

December 14, 2016, the PUCO issued its Seventh Entry on Rehearing denymg all 

appUcations for rehearing. 

H. STANDARD OF REVIEW 

AppUcations for reUearing are govemed by R.C. 4903.10. The statute aUows that, 

within 30 days after issuance of a PUCO order, "any party who has entered an 

appearance in person or by counsel in the proceeding may apply for rehearing in respect 

to any matters determined in the proceeding." OCC filed a motion to intervene in this 

proceeding on April 16, 2012, which was granted. OCC also filed testimony regarding 

the appUcation and participated in the evidentiary Uearing on the appUcation. 



R.C. 4903.10 requires that an appUcation for rehearing must be, "in writing and 

shaU set forth specificaUy the ground or grounds on which the appUcant considers the 

order to be unreasonable or unlavi^l." In addition, Ohio Adm. Code 4901-1-35(A) states: 

"An appUcation for rehearing must be accompanied by a memorandum in support, which 

shaU be filed no later than the appUcation for rehearing." 

In considering an appUcation for rehearing, R.C. 4903.10 provides that "the 

commission may grant and hold such rehearing on the matter specified in such 

appUcation, if in its judgment sufficient reason therefor is made to appear." The statute 

also provides: "[i]f, after such rehearing, the commission is ofthe opinion that the 

original order or any part thereof is in any respect unjust or unwarranted, or should be 

changed, the commission may abrogate or modify the same; otherwise such order shaU be 

affirmed." 

The statutory standard for abrogating some portions of the Order and modifying 

other portions is met here. The PUCO should grant and hold rehearing on the matters 

specified in this AppUcation for Rehearing, and subsequentiy abrogate or modify its 

SeventU Entry on Rehearing of December 14,2016. The PUCO's ruling was 

unreasonable or unlawful in the foUowing respects. 



ffl. ERRORS 

Assignment of Er ror 1: The PUCO erred when it found the 
issue of whether a utiUty has an indefinite right to withdraw 
from an electric security plan is not present in this case. This 
finding is manifestly against tbe weight of the evidence and 
clearly unsupported so as to show mistake. 

The pertinent facts related to this case are not in dispute. The PUCO "modified 

and approved" DP&L's second electric security plan ("ESP II") on September 4, 2013 .̂  

Included in that electric security plan was a so-caUed service stabiUty rider. The term of 

the electric security plan began January 1,2014 and was to terminate on May 31,2017 — 

a 41-month electric security plan.^ Tariffs implementing DP&L's modified electric 

security plan were approved and went into effect on January 1,2014. Customers of 

DP&L were biUed at the new rates begiiming January 1,2014. During the many months 

that the rates were in effect, DP&L enjoyed the benefits of its electric security plan, 

charging Dayton-area consiuners more than a quarter-bilUon doUars just for the stabiUty 

charge (among other charges). 

Thirty-one months after the PUCO modified its electric security plan, DP&L 

moved to withdraw it,*' citing to the PUCO's September 4,2013 modifications as 

justification for its withdrawal.' What prompted DP&L to do so was action by the Court 

~ a June 20, 2016 decision that reversed the PUCO's decision approving DP&L's stabiUty 

^ See, e.g., In the Matter ofthe Application ofthe Dayton Power and Light Company for Approval of its 
ElectJ-ic Security Plan, Case No. 12-426-EL-SSO, Seventii Entry on Rehearing at ̂ 4 (Dec. 14, 2016); 
Opinion and Onier at 53 (Sqjt. 4,2013). 

' In the Matter ofthe Application ofthe Dayton Fower and Light Company for Approval of its Electiic 
Sectiiity Plan, Case No. 12-426-EL-SSO, Opinion and Order at 15 (Sept. 4,2013); modified by 
Entry Nunc Pro Tunc (Sept. 6, 2013). 

* In the Matter ofthe Application ofthe Dayton Power and Light Company for Approval of its Electric 
Secinity Plan, Case No. 12-426-EL-SSO, Motion of the Dayton Powea: and Light Conqjany to Witiidraw ite 
Applications in this Matter (July 27, 2016). 

^Id.atl . 



charge.^ Yet despite the fact that (1) DP&L filed to withdraw its appUcation 31-months 

after the PUCO modified its electric security plan, and (2) the withdrawal was keyed to 

an Ohio Si^reme Court decision, the PUCO granted DP&L's motion. 

The PUCO maneuvered around the fects and the law to aUow DP&L's untimely 

witiidrawal. The PUCO, found, on August 26,2016, tiiat tiie ESP n should be modified 

(a second time) to remove the stabiUty charge, based on the Ohio Supreme Court's ruling. 

The PUCO reasoned that this second modification of DP&L's electric security plan 

vested DP&L with tiie right to withdraw its application. It granted DP&L's motion.^ 

The PUCO declared that it did not need to address the issue OCC and others 

raised on rehearing^'' that the General Assembly intended to allow a utiUty to vwthdraw an 

electric security plan only within a relatively short period after the PUCO modified it. 

The PUCO's conclusion was based on the notion that the second PUCO modification of 

DP&L's electric security plan was the trigger for DP&L to withdraw. The PUCO found 

that, when considering the second modification, DP&L's ESP II was "withdrawn 

immediately upon the Commission's August 26,2016 modification of ESP II." So the 

PUCO ignored the fact that DP&L's filing was admittedly in response to two events, 

neither of which related to the PUCO's August 26, 2016 modification. According to 

* The Court's revMsal was succinct: "The decision of [Commission] is reversed on the authority of In re 
Ai^Iication of Columbus S. Power Co., _ Ohio St.3d ^ 2016-Ohio-1608, _N.E.3d_." 

* In the Matter ofthe Application ofthe Dayton Power and Light Company for Approval of its Electric 
Secwity Plan, Case No. 12-426-EL-SSO, Finding and Order at 5 (Aug. 26, 2016). 

'*• In fhe Matter ofthe Application ofthe Dayton Power and Light Company for Approval of its Electiic 
Secinity Plan, Case No. 12-426-Ei:^SSO, Seventh Entry on Rehearing at t25. 



DP&L, the events triggering its right to withdraw were the PUCO's ESP n Order (dated 

Sept. 9,2013) and the Ohio Supreme Court's reversal.*^ 

And under those facts, DP&L's withdrawal from its ESP plan occurred 31-months 

after the modifications — not "immediately" as the PUCO erroneously found. So DP&L 

was aUowed to withdraw and terminate its ESP application 31-months into a 41-month 

plan. This aUowed DP&L to reap the benefits ofincreased revenues under the plan. And 

when the Ohio Supreme Court determined customers were being charged unlawfiil rates, 

the PUCO aUowed DP&L to terminate fhe rate plan. And DP&L was aUowed to reinstate 

a hybrid version of prior ESP rates, including a $6.05 monthly stabiUty charge, rather 

than excluding tiie stabiUty charge from its rates, as ordered by the Ohio Supreme Court. 

The PUCO's interpretation was wrong. The PUCO's mistaken interpretation of 

the facts in the record, to support its holdings, was unreasonable and unlawfiil. The 

PUCO's findings that DP&L withdrew immediately after the PUCO modified its plan is 

in error, and against the manifest weight ofthe evidence. It is a mistake. Under Supreme 

Court of Ohio precedent, the PUCO's holdings should be overtumed.^^ 

IV. CONCLUSION 

To protect customers, the PUCO should grant rehearing and abrogate or modify 

its Finding and Order. This would help protect the interests ofthe residential customers 

that OCC represents. 

" Obviously, at the time DP&L filed its motion, it could not have he&a relying upon the PUCO's second 
modification as the trigger because tiiat second modification had not been made yet. 

•2 See Cleveland Elec. Ilhminating Co., v. Pub. Util. Comm., 42 Ohio St.2d 403; General Motors 
Corporation v. Pub. Util. Comm.. 47 Ohio St.2d 58 (1976). 
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