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IN THE SUPREME COURT OF OHIO

In the Matter of the Application of The Dayton Power
and Light Company to Establish a Standard Service
Offer in the Form of an Electric Security Plan.

In the Matter of the Application of The Dayton Power
and Light Company for Approval of Revised Tariffs.

In the Matter of the Application of The Dayton Power
and Light Company for Approval of Certain
Accounting Authority.

In the Matter of the Application of The Dayton Power
and Light Company for Waiver of Certain
Commission Rules.

In the Matter of the Application of The Dayton Power
and Light Company to Establish Tariff Riders.

Case No. 2017-___

Appeal from the Public Utilities
Commission of Ohio

Public Utilities Commission of Ohio

Case Nos. 12-426-EL-SSO
12-427-EL-ATA
12-428-EL-AAM
12-429-EL-WVR
12-672-EL-RDR

NOTICE OF APPEAL OF APPELLANT,
THE OHIO ENERGY GROUP

Appellant, The Ohio Energy Group, a party of record in the above-styled proceedings,

hereby gives notice of its appeal, pursuant to R.C. 4903.11 and 4903.13 and S.Ct.Prac.R.

10.02(A), to the Supreme Court of OChio and Appellee, the Public Utilities Commission of Ohio

(“Commission”), from a Finding and Order issued August 26, 2016 (Exhibit A), a Sixth Entry on

Rehearing issued October 12, 2016 (Exhibit B), and a Seventh Entry on Rehearing issued

December 14, 2016 (Exhibit C) by Appellee in PUCO Case Nos. 12-426-EL-SSO, 12-427-EL-

ATA, 12-428-EL-AAM, 12-429-EL-WVR, and 12-672-EL-RDR (collectively, the “Commission

Cases™).



Appellant was and is a party of record in the Commission Cases, and timely filed its
Application for Rehearing of Appellee’s August 26, 2016 Finding and Order in accordance with
R.C. 4903.10. Appellant’s Application for Rehearing was denied, with respect to the issues on

appeal herein, by Appellee’s Seventh Entry on Rehearing issued December 14, 2016.

Appellant complains and alleges that Appellee’s Angust 26, 2016 Finding and Order,
October 12, 2016 Sixth Entry on Rehearing, and December 14, 2016 Seventh Entry on
Rehearing issued in the Commission Cases are unlawful, unjust, and unreasonable in the
following respects, as set forth in Appellant’s Application for Rehearing.

1. The Commission misapplied R.C. 4928.143(C)(2)(a) and (b), and undermined the

statutory appellate process provided for under R.C. 4903.13, by allowing The
Dayton Power and Light Company to withdraw the Electric Security Plan
approved in PUCO Case No. 12-426-EL-SSO and to selectively reinstate most of

the Electric Security Plan approved in PUCO Case No. 08-1094-EL-SSO in its
place.

Appellant preserved this issue on pages 3 through 8 of its September 26, 2016

Application for Rehearing (Exhibit D).

WHEREFORE, Appellant respectfully submits that Appellee’s August 26, 2016 Finding
and Order, October 12, 2016 Sixth Entry on Rehearing, and December 14, 2016 Seventh Entry

on Rehearing in the Commission Cases are unlawful, unjust, and unreasonable and should be



reversed. This case should be remanded to Appellee with instructions to correct the errors

complained of herein.

February 10, 2017

Respectfully submitted,
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EXHIBIT A



THE PUBLIC UTILITIES COMMISSION OF OHIO

IN THE MATTER OF THE APPLICATION OF THE CASENO. 12-426-EL-SS0O
DAYTON POWER AND LIGHT COMPANY TO

ESTABLISH A STANDARD SERVICE OFFER IN

THE FORM OF AN ELECTRIC SECURITY PLAN.

IN THE MATTER OF THE APPLICATION OF THE CASENO, 12-427-EL-ATA
DAYTON POWER AND LiGHT COMPANY FOR
APPROVAL OF REVISED TARIFFS.

IN THE MATTER OF THE APPLICATION OF THE

DAYTON POWER AND LIGHT COMPANY FOR CASENO.12-428-FEL-AAM
APPROVAL OF CERTAIN ACCOUNTING
AUTHORITY.

IN THE MATYER OF THE APPLICATION OF THE
DAYTON POWER AND LIGHT COMPANY FOR CASE NO. 12-429-FL-WVR
WAIVER OF CERTAIN COMMISSION RULES.

IN THE MATTER OF THE APPLICATION OF THE
DAYTON POWER AND LIGHT COMPANY TO
ESTABLISH TARIFF RIDERS. CASE NO.12-672-EL-RDR

FINDING AND ORDER
Entered in the Journal on August 26, 2016

L SUMMARY

{11 Based upon the opinion of the Supreme Court of Ohio reversing the
Commission's Opinion and Order in this case, the Commission modifies The Dayton
Power and Light Company's electric security plan. Further, the Commission grants the
mgtion filed by The Dayton Power and Light Company to withdraw its application for an

electric security plan and finds that this case should be dismissed.

IL. PROCEDURAL HISTORY

{92} The Dayton Power and Light Company (DP&L) is a public utility as defined

under R.C. 4905.02, and, as such, is subject to the jurisdiction of this Commission.



12-426-EL-550, et al. o

{93} RC. 4928.141 provides that an electric distribution utility (EDU) shall
provide consumers within its certified territory a standard service offer (SSO) of all
competitive retail electric services necessary to maintain essential electric services to
customers, including a firm supply of electric generation services. The SSO may be either
a market rate offer in accordance with R.C. 4928.142 or an electric security plan (ESP) in
accordance with R.C. 4928.143.

{94} By Opinion and Order (Order) issued on June 24, 2009, in Case No. 08-1394-
EL-S80, the Commission approved a stipulation and recommendation to establish DP&L's
first ESP (ESP I). In re The Dayton Power and Light Co., Case No, 08-1094-EL-SSO, et al,,
(ESP I case), Opinion and Oxder (June 24, 2009),

{5} Thereafter, by Order issued on September 4, 2013, in this case, the
Commission modified and approved DP&L's application for a second ESP (ESP II). -
Included in ESP II was a service stability rider (SSR) for DP&L's financial integrity. In re
The Dayton Power and Light Co., Case No. 12-426-EL-S50, et al. (ESP I case), Opinion and
Order (Sept. 4, 2013).

{6} On June 20, 2016, the Supreme Court of Ohio issued an opinion reversing the
decision of the Commission approving ESP II and disposing of all pending appeals. Inre
Application of Dayton Power & Light Co., --~Ohio 5t.3d---, 2016-Ohio-3490, ---N.E.3d---. |
Subsequently, on July 19, 2016, a mandate from the Supreme Court of Ohio was filed in

this case requiring the Commission to modify its order or issue a new order.

{97} Thereafter, on July 27, 2016, DP&L filed a motion and memeorandum in
support to withdraw its application for an ESP in this matter. On August 11, 2016, |
memoranda contra the motion to withdraw its application for an ESP were filed by the
Ohio Manufacturers' Association Energy Group (OMAEG), the Kroger Company (Kroger),
the Ohio Consumers' Counsel (OCC), Industrial Energy Users - Ohio (IEU-Ohio), Ohio
Partners for Affordable Energy and Edgemont Neighborhood Coalition (OPAE
Edgemont), Ohio Energy Group (OEG), and the Retail Energy Supply Association (RESA}.
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In their memoranda contra, some parties combined arguments regarding DPé&L's
proposed tariffs to implement ESP [ with arguments regarding DP&L's motion to
withdraw ESP II. In this case, the Commission is only considering DP&L's motion to
withdraw ESP II. Any arguments regarding DP&L's proposal to implement ESP I will be
considered by the Commission in the ESP I case. On August 18, 2016, DP&L filed its reply

to the memoranda contra regarding its motion to withdraw ESP II.

III. ARGUMENTS BY THE PARTIES

(€8] Pursuant to RC. 4928.143(C){2)(a), "[i}f the Commission modifies and
approves an application [for an electric security plan], the electric distribution utility may
withdraw the application, thereby terminating it, and may file a new standard service
offer under this section or a standard service offer under section 4928.142 of the Revised -
Code." DP&L filed a motion to withdraw its application for an ESP, thereby terminating -
ESP I, pursuant to R.C. 4928.143(C)(2)(a), arguing the Commission modified and -
approved ESP II when it authorized the ESP on September 4, 2013. Contemporaneous
with its motion to withdraw ESP II, DP&L also filed a motion pursuant to R.C. .
4928.143(C)(2)(b) to implement ESP I.

{99} DP&L asserts that even if it did not file a motion to withdraw ESP II, the
Supreme Court of Chio reversed ESP II in total, which effectively terminates its |
application for an ESP in this case. According to DP&L, the Supreme Court of Ohio
reversed all aspects of ESP II. In re Application of Dayton Power & Light Co., ~-Ohio St.3d--,
2016-Ohio-3490, ---N.E.3d-—. Therefore, the Commission should grant its motion to
withdraw ESP II, thereby terminating it, and issue an order implementing ESP I. DP&L
avers that continuing ESP II without the SS5R would be inconsistent with the Supreme
Court of Ohio's opinion and would make it very difficult for DP&L to continue to provide :
safe and reliable electric servicee. DP&L notes that recent actions by credit agencies
demonstrate the possible adverse effects if DP&L does not receive adequate rate relief. -
DP&L argues that R.C. 4928.143(C)(2)(a) imposes no time limit on its right to withdraw an

application for an ESP and, therefore, the Commission should grant its motion.
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{9 10} OMAEG, Kroger, OCC, [EU-Ohijo, OPAE Edgemont, OEG, and RESA argue
that the Supreme Court of Ohio reversed just the SSR and not the entire ESP II. They
assert the Supreme Court of Ohio's opinion reversed ESP I on the authority of In re |
Application of Columbus S. Power Co., -—-Ohio 5t.3d---, 2016-Ohio-1608, ---N.E.3d---, which
means the scope of the Court's decision is limited by the Court's findings in In re
Application of Columbus S. Power Cp., ---Ohio 5t.3d--, 2016-Ohio-1608, --N.E3d. The
Supreme Court of Ohio found that financial integrity charges provide utilities with the
equivalent of transition revenue in violation of R.C. 4928.38. Accordingly, the parties |

assert that the Commission should require ESP II to continue without the SSR.

{% 11} Additionally, OMAEG, Kroger, OCC, IEU-Ohio, OPAE Edgemont, OEG, and
RESA argue that R.C. 4928.143(C)(2}(a) does not provide DP&L with authority to
withdraw ESP II because the Commission did not modify ESP II, the Supreme Court of
Ohio did. Therefore, under the plain language of the statute, DP&L cannot withdraw ESP
II. Further, the parties argue it would be an unreasonable reading of the statute to find
that it provides DP&L with an everlasting right to withdraw an ESP that was modified |
and approved by the Commission, The parties assert that a reasonable reading of R.C.
4928.143(C)(2)(a} is that the electric utility may withdraw a modified ESP within a
reasonable period of time, or only while the ESP is pending prior to the approval of final -
tariffs. They argue it would be unreasonable in this case to allow DP&L to terminate ESP |
11 after being effective for nearly three years.

IV, COMMISSION CONCLUSION

{€ 12} The Commission finds that ESP II should be modified to remove the SSR, |
based upon the opinion of the Supreme Court of Ohio reversing the Commission's Order
in this case. On June 20, 2016, the Supreme Court of Ohio reversed the Order of the
Commission approving ESP II. Thereafter, on July 19, 2016, a mandate from the Supreme
Court of Ohio was filed in this case requiring the Commission to modify its order or issue
a new order. In re Application of Dayton Power & Light Co., ---Ohio St.3d---, 2016-Ohio-3490, )
. N E3d-—. It is well established that, when the Supreme Court of Ohio reverses and -
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remands an order of the Commission, the reversal is not self-executing and the
Commission must modify its order or issue a new order. Cleveland Elec. Illuminating Co. v.
Public Utilities Commission (Ohio 1976) 46 Ohio St.2d 105, 346 N.E.2d 778, 75 0.0.2d 172.
Accordingly, pursuant to the Court’s reversal of our decision modifying and approving
DP&L's proposed ESP I, the Commission hereby modifies its order authorizing ESP I in

order to eliminate the SSR.

{9 13} Furiher, the Supreme Court of Ohio has established that when the |
Commission modifies an order approving an ESP, it effectively modifies the EDU's
application for an ESP. In re Application of Ohio Power Co., 144 Ohio 5t.3d 1, 2015-Ohio-2056 -
at 929. R.C. 4928.143(C)(2)(a) provides that "[i]f the Commission modifies and approves
an application [for an ESP], the electric distribution utility may withdraw the application,
thereby terminating it, and may file a new standard service offer under this section or a
standard service offer under section 4928.142 of the Revised Code." On July 26, 2016,
DP&L. filed a motion to withdraw its application for an ESP, terminating ESP II, pursuant |
to R.C. 4928.143(C)(2)(a).

{814} The Commission finds that, pursuant to R.C. 4928.143(C)(2)(a), we have no
choice but to grant DP&L's motion and accept the withdrawal of ESP II. The Supreme .
Court of Ohio has held that "[ijf the Commission makes a modification to a proposed ESP f'
that the utility is unwilling to accept, R.C. 4928.143(C)(2)(a) allows the utility to withdraw |
the ESP application." In re Application of Ohio Power Co., 144 Ohio 5t.3d 1, 2015-Chio-2056
at §24-30. DP&L filed its motion to withdraw ESP II after the Court issued its opinion in
apparent anticipation that the Commission would modify its order or issue a new order.
As noted above, the Court has held that “[plublic utilities are required to charge the rates
and fees stated in the schedules filed with the commission pursuant to the commission's
orders; that the schedule remains in effect until replaced by a further order of the
commission; that this court's reversal and remand of an order of the commission does not
change or replace the schedule as a matter of law, but is a mandate to the commission to .

issue a new order which replaces the reversed order; and that a rate schedule filed with
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the commission remains in effect until the commission executes this court's mandate by an

appropriate order." Cleveland Elec. [lluminating Co., 46 Ohio 5t.2d at 116-117.

{915} In conclusion, the Commission grants DP&L's motion to withdraw its
application for an ESP, thereby terminating ESP II. Accordingly, the Commission finds

-that this case should be dismissed.

V. ORDER

{4 16} It is, therefore,

{4 17} ORDERED, That DP&L's motion to withdraw its application for an ESP,
thereby terminating it, be granted. It is, further,

[§ 18} ORDERED, That this case be dismissed. It is, further,

{€ 19} ORDERED), That a copy of this Finding and Order be served upon each party

of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Asim Z. Haque, Chairman

T M 10

Lynn s o UM. Beth Trombold \

Thomas W. johnson M. Howard Petricoff

GAP/BAM/sc

Entered intheJournal At 9 6 2818
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Barcy F. McNeal
Secretary
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ELECTRIC SECURITY PLAN.

CASE NO. 12-426-EL-SSO

IN THE MATTER OF THE AYPLICATION OF
THE DAYTON POWER AND LIGHT
COMPANY FOR APPROVAL OF REVISED
TARIFFES.

CASENO. 12-427-EL-ATA

IN THE MATTER OF THE APPLICATION OF
THE DAYTON POWER AND LIGHT
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CASE NO. 12-428-FL-AAM

IN THE MATTER OF THE APPLICATION OF
THE DAYTON POWER AND LIGHT
COMPANY FOR WAIVER OF CERTAIN
CoMMISSION RULES.

CAsENoO. 12-429-EL-WVR

IN THE MATTER OF THE APPLICATION OF
Tue DayroN Power AND LiGcHT
COMPANY TO ESTABLISH TARIFF RIDERS.

CASENO.12-672-EL-RDR

CONCURRING OPINION OF COMMISSIONER THOMAS W, JOHNSON

{91) The Commission's decision reaches the appropriate outcome in today's
ruling, and does so in a maﬁner that is well reasoned. I concur with its outcome. R.C.
4928.143(C)(2)(a)’s assertion that “[i]f the commission modifies and approves an
application” for an ESP, the EDU “may withdraw the application, thereby terminating
it” (emphasis added) has been the subject of many different interpretations by multiple

intervenors. [ merely wish to express one Comumissioner’s impression of this provision.

{912} While the Commission is not deciding today exactly when a modification
triggers the right of an EDU to withdraw an ESP, I would like to express my belief that
DP&L has had the right to withdraw their second ESP starting when it was originally
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modified and approved. In re The Dayton Power and Light Co., Case No. 12-426-EL-550,
et al. [ am not opining as to when this right to withdraw terminates. [ merely express

an opinion that this is a right created under the statute.

TR

" Thomas W. ]ohr(son, Commissioner

TW]/sc

Entered in the Journal
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é‘/\cgrcﬁfh’('ﬂéaﬂ

Barcy F. McNeal
Secretary




EXHIBIT B



THE PUBLIC UTILITIES COMMISSION OF OHIO

In THE MATTER OF THE APPLICATION OF

THE DAYTON POWER AND LIGHT Case No., 12-426-EL-SSO
COMPANY TQ ESTABLISH A STANDARD

SERVICE OFFER IN THE FORM OF AN

ELECTRIC SECURITY PLAN.

IN THE MATTER OF THE APPLICATION OF

THE DAYTON POWER AND LIGHT CASENO. 12-427-EL-ATA
COMPANY FOR APPROVAL OF REVISED
TARIFFES. :

IN THE MATTER OF THE APPLICATION OF

THE DAYTON POWER AND LIGHT CasgE NoO. 12428-E1-AAM
COMPANY FOR APPROVAL OF CERTAIN
ACCOUNTING AUTHORITY.

IN THE MATTER OF THE APPLICATION OF

THE DayroN POWER AND LiGgHT CASENO. 12-429-E1-WVR
COMPANY FOR WAIVER OF CERTAIN
COMMISSION RULES.

IN THE MATTER OF THE APPLICATION OF
THE DAYTON POWER AND LIGHT CaseNo. 12-672-EL-RDR
COMPANY TO ESTABLISH TARIFF RIDERS.

SIXTH ENTRY ON REHEARING
Entered in the Journal on October 12, 2016

I. SUMMARY
{1} The Commission grants the applications for rehearing for further
consideration of the matters specified in the applications for rehearing.
II. DISCUSSION

{§2} The Dayton Power and Light Company (DP&L) is a public utility as

defined under R.C. 4905.02 and, as such, is subject to the jurisdiction of this Commission.
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{93} On August 26, 2016, the Commission issued an Order in this case granting
DP&L's motion to withdraw its application for an ESP, thereby terminating it. The

Commission then dismissed this case.

i94) RC. 490310 states that any party who has entered an appearance in a
Commission proceeding may apply for rehearing with respect to any matters
determined in that proceeding, by filing an application within 30 days after the entry of

the order upon the journal of the Commission.

{5} On September 23, 2016, and on September 26, 2016, applications for
rehearing were filed by Ohio Partners for Affordable Energy, the Edgemont
Neighborhood Coalition, Industrial Energy Users - Ohio, Ohio Energy Group, the Ohio
Manufacturers’ Association Energy Group, the Kroger Company, and the Ohio
Consumers' Counsel. Thereafter, on October 3, 2016, DP&L filed a memorandum contra

to the applications for rehearing,

{6} The Commission finds that the applications for rehearing should be
granted for the limited purpose of further consideration of the matters specified in the
applications for rehearing. We find that sufficient reason has been set forth by the
parties to warrant further consideration of the matters raised in the applications for

rehearing.

IXI.  ORDER

{7} Itis, therefore,

{§ 8} ORDERED, That the applications for rehearing be granted for further

consideration of the matters specified in the applications for rehearing. Itis, further,
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{9} ORDERED, That a copy of this Sixth Entry on Rehearing be served upon

each party of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Asim Z. Haque, Chairman

Foodlly— UGl

Thor')ga% W, Johnson M. Howard Petricoff

BAM/sc

Entered in the Journal

OCT 12 2888

Maﬁhm@ﬂ

Barcy F. McNeal
Secretary




EXHIBIT C



THE PUBLIC UTILITIES COMMISSION OF OHIO

IN THE MATTER QF THE APFLICATION OF
THE DaYrON POWER AND LiGHT
COMPANY TO ESTABLISH A STANDARD
SERVICE OFFER IN THE FORM OF AN
ELECTRIC SECURITY PLAN.

IN THE MATTER OF THE APPLICATION OF
Tug DayroN POWER AND LIGHT
COMPANY FOR APPROVAL OF REVISED
TARIFFS.

IN THE MATTER OF THE APPLICATION OF
THE DAYTON POWER AND LIGHT
COMPANY FOR APPROVAL OF CERTAIN
ACCOUNTING AUTHORITY,

IN THE MATTER OF THE APPLICATION OF

. T DAYTON POWER AND LIGHT

COMPANY TFOR WAIVER OF CERTAIN
COMMISSION RULES.

IN THE MATTER OF THE APPLICATION OF
THE DAYroN FPOWER AND LIGHT
COMPANY TO ESTABLISH TARIFF RIDERS.

CaseNo, 12-426-EL-SSO

CASENO, 12-427-EL-ATA

CASE NO. 12-428-E1-AAM

CASENO. 12-429-EL-WVR

CASE NO.12-672-EL-RDR

SEVENTH ENTRY ON REHEARING

Entered in the Journal on December 14, 2016

| 8 SUMMARY

{1} The Commission finds that the assignments of error raised in the

applications for rehearing lack merit,

applications for rehearing,.

Accordingly, the Commission denies the

i1 PROCEDURAL HISTORY

{92} The DaytonPowerand Light Company (DP&L) is a public utility as defined

under R.C. 4905.02 and, as such, is subject to the jurisdiction of this Commission,
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{93} R.C. 4928141 provides that an electric distribution utility (EDU) shall
provide consumers within its certified territory a standard service offer (SSO) of all
competitive retail electric services necessary to maintain essential electric service to
customers, including a firm supply of electric generation service. The S50 may be either
a market rate offer in accordance with R.C. 4928.142 or an electric security plan (ESP) in

accordance with R.C, 4928143,

{4} By Order issued on September 4, 2013, in this case, the Commission
modified and approved DP&L's application for its second ESP (ESP II). Included as a
term of ESP II was a service stability rider (SSR) for DP&L’s financial integrity.

{95} OnJune 20, 2016, the Supreme Court of Ohio issﬁed an opinion reversing
the Commission's decision approving ESP II and disposing of all pending appeals. In re
Application of Dayton Power & Light Co., ___Ohio St.3d___, 2016-Ohio-3490, __N.E3d___.
Subsequently, on July 19, 2016, the mandate issued by the Supreme Court of Ohio was

filed in this case.

{96} On July 27, 2016, DP&L filed a motion and memorandum in support to
withdraw its application for ESP II. Thereafter, on August 11, 2016, memoranda contra
to DP&L's motion to withdraw ESP I were filed by the Ohio Manufacturers’ Association
Energy Group (OMAEQG), the Kroger Company (Kroger), the Ohio Consumers’ Counsel
(OCC), Industrial Energy Users ~ Ohio (IEU-Ohio), Ohio Pariners for Affordable Energy
and Edgemont Neighborhood Coalition {OPAE/Edgemont), Ohio Energy Group (OEG),
and the Retail Energy Supply Association (RESA).

{71 By Order issued on August 26, 2016, the Comumnission granted DP&L's
application to withdraw ESP II, thereby terminating it, pursuant to R.C. 4928.143(C)(2)(a).

The Commission then dismissed this case.

{



12-426-EL-SS0O -3-

(98] RC. 4903.10 states that any party who has entered an appearance in a
Commission proceeding may apply for rehearing with respect to any matters determined
in that proceeding, by filing an application within 30 days after the entry of the order

upon the journal of the Commission.

[99] On September 23 and 26, 2016, applications for rehearing were filed by
OPAE/Edgemont, IEU-Ohio, OEG, OMAEG, Kroger, and OCC, Thereafter, on October 3
and 6, 2016, DP&L filed memoranda contra to the applications for rehearing.

{9 10} By Entry issued on October 12, 2016, the Commission granted rehearing for
the limited purpose of further consideration of the matters raised in the applications for
rehearing. The Commission found that sufficient reason was set forth by the parties to

warrant further consideration of the matters raised in the applications for rehearing.

{9 11} However, on Novembesx 14, 2016, OCC filed an application for rehearing
regarding the Commission's granting of rehearing for the limited purpose of further
consideration of the matters specified in the applications for rehearing. On November 25,

2016, DP&L filed its memorandum contra to OCC's application for rehearing.

Il DisCUsSION
A. Assignment of Error 1
{9 12} OMAEG, Kroger, and OEG argue the Commission's order was unjust and

unreasonable because the Commission found that the Supreme Court of Ohio reversed
in total the Comunission's order authorizing ESP II. OMAEG, Kroger, and OEG each
argue the Commission erred when it found the Court reversed ESP [l in total. They assert
the Supreme Court of Ohio only reversed the SSR, but not the remaining provisions,

terms, and conditions of ESP II.

{4 13] DP&L responds by arguing that the Supreme Court of Chio fully reversed
ESP II. DP&L argues the Court could have reversed in part or modified the Commission's
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order authorizing ESP II but did not. Further, the Court could have identified that it
found just the SSR to be unlawful or unreasonable, but it did not. DP&L argues the
parties'l assertion that the Court's decision was limited just to the SSR or transition costs
is plainly false. The Couxt's opinion does not instruct the Commission to excise the SSR
from DP&L's tariff sheets and does not order rates fo be lowered. Regardiess, DP&L
notes that the Commission specifically modified ESP I to eliminate the SSR, and that
pursuant to R.C. 4928.143(C)(2)(a), the Commission's modification of ESP II to eliminate
the SSR provided DP&L with the right to withdraw and terminate ESP II. However,
DP&L asserts that it has maintained the unilateral right to withdraw ESP II at any time

since the Commission's modification and approval of ESP II on September 4, 2013.

CONCLUSION

{4 14} The Commission finds that the parties' assignment of error lacks merit. The
Commission recognized that the Supreme Court of Ohio's opinion was not self-executing
and required the Commission to modify its order or issue a new order. Order at 5, citing
Cleveland Elec., luminating Co. v. Public Utilities Commission (Ohio 1976) 46 Chio St.2d 105,
346 N.E.2d 778, 75 0.0.2d 172 at 116-117 (** * * this court's reversal and remand of an
order of the commission does not change or replace the schedule as a matter of faw, but
is a mandate to the commission to issue a new order which replaces the reversed order;
and a rate schedule filed with the commission remains in effect until the commission
executes this court's mandate by an appropriate order."). Therefore, pursuant to the
Supreme Court’s mandate, the Commission modified "its order authorizing ESP II in
order to eliminate the SSR." Finding and Order (Aug. 26, 2016} at 5. Having modified
ESP II, as ordered by the Court, the Commission acknowledged and granted DP&L's
previously-filed application to withdraw ESP II, pursuant to R.C. 4928.143(C)(2)(a).

{915} As the Supreme Court of Ohio has held, "[i]f the Commission makes a
modification to a proposed ESP that the utility is unwilling to accept, R.C.

4928.143(C)2)(a) allows the utility to withdraw the ESP application.” In re Application of
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Ohio Power Co., 144 Ohio 5t.3d 1, 2015-Chio-2056 at 124-30. Further, the Court has made
it clear that, when the Commission modifies an order approving an ESP, the Commission
effectively modifies the EDU's application for an ESP. In re Application of Ohiv Power Co.,
144 Ohio 5t.3d 1, 2015-Ohio-2056 at 729. Any modification, whether in part or in total, of
an application for an ESP triggers the utility's right to withdraw the application, thereby
terminating it, pursuant to R.C. 4928.143(C)(2)(a). Therefore, whether the Courtreversed
just the SSR or the ESP in total is moot, as in either instance, the Commission was required
to modify its Order approving ESP II, which then provided DP&L the right to withdraw
ESP I}, pursuant R.C. 4928.143(C)(2)(a), even if such right did not already exist.

B. Assignment of Ervor2
{4 16} OEG, OPAE/Edgemont, OMAEG, Kroger, OCC, and IEU-Ohio argue the

Comumisston's Order is unjust or unreasonable because the Commission allowed DP&L
to withdraw its application for ESP II in violation of R.C. 4928.143(C)(2)(a). The parties
aver that while the Commission was mandated to terminate the billing and collection of
the SSR, the Commission erred when it apparently found that R.C. 4928.143(C)(2)(2)
required the Commission to grant DP&L's withdrawal of ESP II upon elimination of the
SSR. IEU-Ohio argues that because the Court's decision required the Commission to issue
an order terminating the billing and collection of the SSR, the Commission order
terminating the SSR is ministerial only. "A ministerial act may be defined to be one which
a person performs in a given state of facts in a prescribed manner in obedience to the
mandate of legal authority without regard to the exercise of his own judgment upon the
propriety of the act being done." State ex. rel. Trauger v. Nash, 66 Ohio St. 612, 618 (1902).
Further, "a ministerial duty is an absolute, certain and imperative duty imposed by law
upon a public officer involving merely execution of a specific duty arising from fixed and
designated facts." State v. Moretti, 1974 Ohio App. Lexis 3838 at *8 (10th Dist. Ct. App.,
Apr. 9, 1974).
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{917} OCC argues the General Assembly intended for R.C. 4928.143(C)(2)(a) to
allow a utility to withdraw and terminate an ESP within a relatively short period of time
after implementing the ESP. OCC asserts that withdrawal of an ESP after 32 months is
inconsistent with the law and the General Assembly's intent. OCC then argues the
Commission violated R.C. 4928.143(C)(2)(b) by replacing the SSR with a charge that

similarly allows the unlawful recovery of the equivalent of fransition revenues.

[/ 18} OMAEG, Kroger, and OPAE/Edgemont argue the Comrnission erred by
impermissibly treating a Court-ordered reversal of a provision of ESP II as having the
same effect as a Commission-ordered modification to the ESP. They argue that under
R.C. 4928.143(C)(2)(a), the utility may terminate and withdraw its ESP only "[ilf the
Commission modifies and approves an application” for an ESP (emphasis added). They
assert the statute does not grant the utility the right to terminate and withdraw an ESP in
response to a modification made by the Supreme Court of Ohio. Additionally, OMAEG
and Kroger argue the Commission erred in finding that a utility retains an everlasting
right to terminate an ESP. They assert the utility's right to withdraw and terminate an

ESP ends upon the filing of tariffs.

{6 19] OMAEG, Kroger, and OPAE/Edgemont then aver the oufcome of the
Cominission's determination in this case is to dilute the potency of the direct right of
appeal granted by R.C. 4903.13, and has effectively allowed DP&L to override the Court's

ruling by moving to withdraw and terminate ESP I1.

{9 20} OEG argues that R.C. 4928.143(C)(2)(a) provides the utility with a right to
withdraw an ESP only when a proposed ESP is modified by the Commission. OEG
asserts the ESP in this case was not an application for an ESP, but a final and fully
implemented ESP. Much like OCC, OEG argues the ﬁght to withdraw an ESP does not
extend indefinitely, but OEG's argument rests on the premise that once the ESP is
implemented, it s no longer an "application under division (C)(1) [for an ESP}* as °
contemplated in R.C. 4928.143(C)(2)(a). |
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{4 21} DP&L argues the Commission's decision to allow DP&L to withdraw ESP
IT'is both mandated by law and necessary to allow DP&L to maintain its financial integrity
so that it can continue to provide safe and reliable electric service. DP&L asserts the
Commission correctly held that R.C. 4928.143(C)(2)(a) establishes DP&L's right to
withdraw and terminate ESP II. R.C. 4928.143(C)(2)(a) is clear, if the Commission
modifies and approves an application for an ESP, the utility may withdraw the
application, thereby terminating the ESP. Additionally, DP&L avers the Court has long
held that if the Comumission makes a modification to an ESP, R,C. 4928.143(C) (2)(a) allows
the utility to withdraw the ESP. In re Application of Ohio Power Co., 144 Ohio 5t.3d 1, 2015-
Ohio-2056, 40 N.E.3d 1060, §26.

{9 22} Further, DP&L argues that R.C. 4928.143(C)(2)(a) contains no limit on the
utility's right to withdraw its application for an ESP. DP&L asserts that, although it
sought to withdraw its application after the Court's ruling to reverse the Commission's
decision to approve ESP II, there is no material difference whether the Commission
modifies an ESP in the first instance, or after rehearing, or following reversal by the
Supreme Court of Ohio. In each instance, DP&L argues, the utility may withdraw the
ESP.

CONCLUSION

(] 23} The Commission finds that rehearing on this assignment of error should be
denied. As we noted above, the Supreme Court of Ohio's opinion was not self-executing
and required the Commission to modify its order or issue a new order. Cleveland Elec.
Iluminating Co. v. Public Utilities Commission (Ohio 1976} 46 Ohio St.2d 105, 346 N.E.2d
778, 75 O.0.2d 172 at 116-117 ("* * * this court's reversal and remand of an order of the
commission does not change or replace the schedule as a matter of law, but is a mandate
to the commission to issue a new order which replaces the reversed order; and a rate
schedule filed with the commission remains in effect until the commission executes this

court's mandate by an appropriate order."). We are not persuaded, however, that the
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Commission consideration of any matter on remand is simply a ministerial act, and
IEU-Ohio has cited no precedent in support of this claim. In fact, in many cases, the
Commission takes additional comments or holds additional hearings on remand. The
Commission modified its Order approving ESP II to eliminate the SSR, as ordered by the
Court. Because the Commission made a modification to the ESP, the plain language of
R.C. 4928.143(C)(2)(a) allows DP&L to withdraw and terminate ESP II. In re Application
of Ohio Power Co., 144 Ohio St.3d 1, 2015-Ohio-2056 at §24-30. Accordingly, pursuant to
R.C. 4928 143(CY2)(a), the Commission gzanted DP&L's application to withdraw and
terminate ESP II.

{9 24} Further, regarding OEG's argument that the Commission modified DP&L's
fully implemented ESP, not its application for an ESP, the Court has held that when the
Commission modifies an order approving an ESP, it effectively modifies the utility's
application for an ESP. In re Application of Ohio Power Co., 144 Ohio St.3d 1, 2015-Ohjo-
2056 at §29. By modifying its Order approving ESP II, the Commission modified DP&L's

application for the ESP, thereby triggering the provisions of R.C. 4928.143(C)(2)(a}.

{9 25} Additionally, regarding OCC’s argument that the General Assembly
intended for R.C.'4928.143(C)(2)(a) to allow a utility to withdraw and terminate an ESP
only within a relatively short period of time, we note that the Supreme Court of Ohio has
stated that it would "not weigh in on whether [the utility] could collect ESP rates for some
period of time and then withdraw the plan." In re Application of Columbus S. Power Co.,
128 Ohio St.3d 512 (2011). The Coutt was referring to whether the utility has an indefinite
right to withdraw an ESP after the Commission issues its initial Order modifying and
approving an ESP. In the present case, the Comumission modified ESP II by Order issued
on August 26, 2016, and then granted the withdrawal in the same Order. Therefore, like
the Supreme Court of Ohio, the Commission does not need to weigh in on whether DP&L

could collect the ESP for some period of time and then withdraw it, because that issue is
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not present here. In this case, ESP Il was effectively withdrawn immediately upon the

Commission's August 26, 2016 modification of ESP [1.

C.  Assignment of Error 3

{926} OCC and IEU-Ohio argue the Commission's Order granting DP&L's
withdrawal and termination of ESP II violated R.C. 4903.09 for failing to set forth the
reasons prompting the decision arrived at. IEU-Ohio asserts it sought a Commission
order initiating a proceeding o determine the amount that DP&L billed and collected
under the SSR and to establish future rate reductions to return the collected amount to
customers. OCC and IEU-Ohio assert the Commission's Order was unlawful and
unreasonable for both failing to address their argument and for failing to initiate such a

proceeding.

{§ 27} DP&L argues the Comunission's Order authorizing DP&L to withdraw and
terminate its ESP I application was consistent with and required by RC.
4928.143(C)(2)}(a). DP&L asserts the Commission followed the plain language and
meaning of R.C. 4928.143(C)(2)(a). The Commission fully explained its reasoning,
therefore, DP&L argues, rehearing should be denied.

CONCLUSION

[¥ 28} The Commission finds that the arguments raised by OCC and 1EU-Ohio
lack merit. Pursuant to R.C. 4928.143(C)(2)(a), if the Commission modifies an ESP, the
utility may withdraw the ESP, thereby terminating it. OQCC and IEU-Ohio cite to no other
conditions or gualifications contained in the Revised Code that the utility must satisfy for
it to withdraw an ESP. In this case, the Court issued an opinion requiring the
Commission to modify its order or issue a new order. Cleveland Elec. [lfuminating Co. v.
Public Utilities Commission (Ohio 1976) 46 Ohio St.2d 105, 346 N.E.2d 778, 75 0.0.2d 172
at116-117. The Commission modified its Order, which provided DP&L the right under
R.C. 4928.143(C)(2)(a) to withdraw ESP II. DP&L exercised its right and filed a notice of
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withdrawal of ESP II, which became effective immediately upon the Commission's
August 26, 2016 Order modifying the BSP. Therefore, the SSR, which was not

reconcilable, was terminated along with the rest of ESP II.

{9 29} Further, IEU-Ohico’s previous request for a proceeding to determine the
amount that DP&L billed and collected under the SSR, and to establish future rate
reductions to return the collected amount to customers, is moot. The Comumnission cannot
make a prospective adjustment to the SSR to return previously collected revenues to
customers because the SSR has been terminated and no longer exists. Accordingly,

rehearing on this assignment of error should be denied.

D.  Assignment of Error 4

{730} OEG and IEU-Ohio argue the Commission's Order is unjust and
unreasonable because it failed to require DP&L to refund all SSR charges paid by
customers to DP&L from the time the SSR was initially approved by the Commission.
IEU-Ohio asserts that the Court's opinion in Keco does not bind the Commission from
initiating a proceeding to refund amounts collected under the SSR to customers. Further,
if the Commission finds that its prior decisions extending Keco prectude such relief, the
Commission or the Supreme Court of Ohio should overrule the cases extending Keco to
Commission decisions. Keco Industries v. Cincinna#ti and Suburban Telephone Co., 166 Ohio

St. 254 (1957); Lucas County Commissioners v. Public Utilities Commission of Ohio, 80 Ohio
St.3d 344 (1997).

{9 31) Further, IEU-Ohio notes the Supreme Court of Ohio reversed ESP I on the
Ohio St.3d ___, 2016-Ohio-
1608, N.E.3d __ " (Columbus Southern). Therefore, the Commission must look to

authority of In re Application of Columbus S. Power. Co.,

Columbus Southern to guide the Commission's actions following the Court's reversal of
the SSR. In Columbus Southern, the Court directed the Commission on remand to make

prospective adjustments to AEP-Ohio's balance of deferred capacity charges to account
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for the revenue AEP-Ohio unlawfully collected under the rider. Columbus Southern at
§39-40. Therefore, IEU-Ohio argues the Commission must initiate a proceeding to
account for the effects of the SSR and adjust rates accordingly. Such a proceeding, IEU-

Ohio argues, would not violated Keco.

{q1 32} Further, IEU-Ohio argues this case is distinguishable from Keco in two
respects. First, Keco was limited to whether a general division court had the authority to
order restitution of rates the Court found to be unlawful. Second, in Keco the plaintiff
was seeking restitution. TEU-Ohio asserts the Commission could authorize prospective
relief to reduce future rates to eliminate the effect of the SSR, which would not violate
Keco or frustrate the precedent prohibiting retroactive ratemaking. Additionally, even if
the Commission determines that Keco prohjbits a proceeding to make prospective
adjustments to reduce DP&L's rates to account for the revenue collected under the SSR,
the Commission or the Supreme Court of Ohio should overrule those decisions and

initiate such a proceeding.
CONCILUSION

{9 33} The Commission finds the arguments raised by IEU-Ohio lack merit and
the application for rehearing should be denied. In the first instance, the arguments are
moot, as DP&L withdrew and terminated the SSR along with the rest of ESP II. In the
second instance, IBU-Ohio's request would violate long-held precedent established in
Keco and Lucas County prohibiting retroactive ratemaking. Keco Industries v. Cincinnati
and Suburban Telephone Co., 166 Ohio St. 254 (1957); Lucas County Commissioners v. Public
Utilities Commission of Ohio, 80 Ohio St.3d 344 (1997).

{9 34} The issue is moot because DP&L withdrew and terminated the SSR along
with the rest of ESP II. As noted above, R.C. 4928.143(C)(2)(a) provides that if the
Commission modifies and approves an application for an ESP, the utility may withdraw

its application, thereby terminating the ESP. In this case, the Commission modified its
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order approving ESP II on remand from the Court. DP&L exercised its right and
withdrew ESP II, which was effective immediately upon the Commission's Order
modifying ESP II. The termination of ESP II includes the terms, conditions, and charges
included in ESP II. The SSR was a term of ESP I and was terminated along with it. The
facts in this case are different from AEP Ohio's rate stability rider (RSR) addressed by the
Court in Columbus Southern. In Columbus Southern, the Court remanded the matter to the
Commission to properly adjust the RSR, which was intended to be reconcilable and to
extend past the term of AEP Ohio’s second ESP, on a going forward basis to account for
the Court's opinion. Columbus Southern at *7, 433, (“ AEP will recover its costs in the
following manner: * * * collecting any remaining balance of the deferred costs (plus
carrying charges) after the ESP period ends.”). However, in the present case, the
Comumission cannot adjust the SSR on a going forward basis because DP&L withdrew
and terminated it along with the rest of ESP I. There are no prospective rates to adjust
because the SSR was terminated. Further, the relief requested by IEU-Ohio would violate
the Court's and this Comunission's long-held precedent in Keco and Lucas County

prohibiting retroactive ratemaking,

E. Assignment of Error 5

{4 35} OCC argues in its November 14, 2016, application for rehearing that the
Commission erred by not granting and holding rehearing on the matters specified in
OCC's previous application for rehearing. OCC asserts that the errors in the
Commission's Order, for which OCC filed its previous application for rehearing, were
clear and the Commission should have granted rehearing. Further, OCC argues the
Commission failed to fulfill its duty to hear matters pending before it without
unreasonable delay and with due regard to the rights and interests of all litigants before
it. OCC asserts the Comunission's Entry on Rehearing permits the Commission to evade

a timely review and reconsideration of its order by the Ohio Supreme Court and
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precludes parties from exercising their rights to appeal, which is a right established, inter

alia, under R.C. 4903.10, 4903.11, and 4903.13

{4 36} DP&L asserts that the Comumission has a longstanding practice of 'granting
applications for rehearing for further consideration, which allows the Commission to
review the myriad of complex issues facing Ohio’s diverse public utilities, DP&L argues
that this practice is not only consistent with R.C. 4903.10, but has been expressly
permitted by the Supreme Court of Ohio. State ex rel. Consumers” Counsel v. Pub. Uil
Comm., 102 Ohio St.3d 301, 2004-Ohio-2894, 809 N.E.2d 1146, Y19. DP&L avers that is
was lawful and reasonable for the Coramission to take additional time to consider the

issues raised in the many applications for rehearing filed in this case.
CONCLUSION

{41 37} The Comunission finds that this assignment of error is moot and that
rehearing should be denied. As set forth above, the Commission has fully considered the
assignments of error raised by OCC in its September 26, 2016 application for rehearing,
As we discussed above, OCC's assignments of error lack merit and we have denied
rehearing on those assignments of error. Further, we note that DP&L has ceased
collecting charges under the SSR pursuant to our August 26, 2016 Finding and Order
terminating ESP II. Accordingly, OCC has not demonstrated any prejudice or undue
delay as the result of our October 12, 2016 Entry on Rehearing in this proceeding.

IV. ORDFR

{9 38} Itis, therefore,

{9] 39} ORDERED, That the applications for rehearing be denied. It is, further,
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{4 40} ORDERED, That a copy of this Entry on Rehearing be served upon each
party of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Asxm Z. Haque, Chairman

/ S M%%W

Lynn Slaby ! \" M. Beth Trombold
Thoma hnson M. Howard Petricoff

BAM/ sc

Entered in the Journal

DEC 1 4 2016

S I Hend

Barcy F. McNeal
Secretary
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BOEHM, KURTZ & LOWRY

ATTORNEYS AT LAW

36 EAST SEVENTH STREET
SUITE 1510
CINCINNATL OHIC 45202
TELEPHONE ({513) 421-2255

TELECOPIER {513) 421-2764

VIA E-FILE

September 26, 2016

Public Utilities Commission of Ohio
PUCO Docketing

180 E. Broad Street, 10th Floor
Columbus, Ohio 43215

In Re: Case Nos, 08-1094-EL-SSO. 08-1095-E1-ATA, 08-1096-E1L-AAM, 08-1097-EL-UNC, 12-
426-EL-SSO, 12-427-E1-ATA, 12-428 K1.-AAM, 12-429-FL-WVR, and 12-672-EL-RDR

Dear Sir/Madam;

Please find attached the APPLICATION FOR REHEARING AND MEMORANDUM IN SUPPORT OF
THE OHIO ENERGY GROUP for filing in the above-referenced matters.

Copics have been served on all parties on the attached certificate of service. Please place this document
of file.

Michmel L. Kurtz, Esq.

Kurt I, Boehm, Esq.

Jody Kyler Cohn, Esq.
BOEHM, KURTZ & LOWRY

ML Kkew
Cc: Certificate of Service



BEFORE THE

PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The Dayton Power and
Light Company for Approval of Its Electric Security Plan.

In the Matter of the Application of The Dayton Power and
Light Company for Approval of Revised Tariffs,

In the Matter of the Application of The Dayton Power and
Light Company for Approval of Certain Accounting Authority
Pursuant to Ohio Rev. Code § 4905.13.

In the Matter of the Application of The Dayton Power and
Light Company for Approval of Its Amended Corporate
Separation Plan.

In the Matter of the Application of Dayton Power And Light
Company For Approval of Its Electric Security Plan.

In the Matter of the Application of Dayton Power And Light
Company For Approval of Revised Tariffs.

In the Matter of the Application of Dayton Power And Light
Company For Approval of Certain Accounting Authority.

In the Matter of the Application of Dayton Power And Light
Company For Waiver of Certain Commission Rules.

In the Matter of the Application of Dayton Power And Light
Company to Establish Tariff Riders.

* wa

8 n 41 e

Case No. 08-1094-EL-SS0

Case No. 08-1095-EL-ATA

Case No. 08-1096-EL-AAM

Case No. 08-1097-EL-UNC

Case No. 12-426-EL-SS0

Case No. 12-427-EL-ATA

Case No. 12-428-E1-AAM

Case No. 12-429-EL-WVR

Case No. 12-672-EL-RDR

APPLICATION FOR REHEARING OF THE QHIO ENERGY GROUP

Pursuant to R.C. 4903.10 and Ohio Adm. Code 4901-1-35, the Ohio Energy Group (“OEG™)

submits this Application for Rehearing of the Finding and Orders (“Orders™) issued by the Public

Utilities Commission of Ohio (“Commission”) in the above-captioned dockets on August 26, 2016.

QEG submits that the Orders are unlawful and unreasonable because;



1) The Commission erred by finding that the Supreme Court of Ohio (*Court”) reversed the
Commission’s entire decision with respect to The Dayton Power and Light Company’s
(“DP&L” or “Company”) 2016 Electric Security Plan (“ESP”).

2) The Commission erred by allowing DP&L to withdraw its 2016 ESP in violation of R.C.
4928.143(C)(2)(a).

3) The Commission misapplied R.C. 4928.143(C)(2)(b) by selectively retaining elements of
DP&1.’s 2016 ESP.

4) The Commission erred by failing to address OEG’s request for a refund of the unlawful

transition revenues collected by DP&L through the Service Stability Rider (“SSR”) since that
rider’s inception.

A memarandum in support of this Application for Rehearing is attached.

Respectfully submitted,

David F. Boehm, Esq.

Michael L. Kurtz, Esq.

Jody Kyler Cohn, Esq.

BOEHM, KURTZ & LOWRY

36 Bast Seventh Street, Suite 1510
Cincinnati, Ohic 45202

Ph: (513)421-2255 Fax: (513)421-2764
E-Mail; Dboehm @BKI lawfirm.com
Mkurtz@BKLlawfirm.com

Jkylercohn @ BKI lawfirm.com

September 26, 2016 COUNSEL FOR OHIO ENERGY GROUP
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BEFORE THE

PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The Dayton Power and
Light Company for Approval of Its Electric Security Plan.

In the Matter of the Application of The Dayton Power and
Light Company for Approval of Revised Tariffs.

In the Matter of the Application of The Dayton Power and
Light Company for Approval of Certain Accounting Authority
Pursuant to Ohio Rev. Code § 4905.13.

In the Matter of the Application of The Dayton Power and
Light Company for Approval of Its Amended Corporate
Separation Plan.

In the Matter of the Application of Dayton Power And Light
Company For Approval of Its Electric Security Plan.

In the Matter of the Application of Dayton Power And Light
Company For Approval of Revised Tariffs.

In the Matter of the Application of Dayton Power And Light
Company For Approval of Certain Accounting Authority.

In the Matter of the Application of Dayton Power And Light
Company For Waiver of Certain Commission Rules.

In the Matter of the Application of Dayton Power And Light
Company to Establish Tariff Riders.
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Case No. 08-1094-EL-S50

Case No. 03-1095-EL-ATA

Case No. 08-1096-EL-AAM

Case No. 08-1097-EL-UNC

Case No. 12-426-EL-850

Case No. 12-427-EL-ATA

Case No. 12-428-EL-AAM

Case No. 12-429-EL-WVR

Case No. 12-672-EL-RDR

MEMORANDUM IN SUPPORT

L The Commission Erred By Finding That The Supreme Court Of Ohio Reversed The

Commission’s Entire Decision With Respect To DP&L’s 2016 Electric Security Plan.

Contrary to the Commission’s interpretation, the Court did not reverse the entire Opinion and

Order approving the DP&L’s 2016 ESP.! In addressing the limited legal challenges to DP&L's 2016

! Finding and Order, Case Nos. 12-426-EL-$S50 et al (2012 Case Order”) at 4 (citing In re Application of Dayton Power &

Light Co., Slip Opinion No. 2016-Ohie-3490 (June 20, 2016)).
3



ESP, the Court was concise, stating: “[tlhe decision of the Public Utilities Commission is reversed on
the authority of In re Application of Columbus S. Power Co....2016- Ohio-1608... "2 Hence, the
scope of the Court’s decision with respect to DP&L’s 2016 ESP was limited by its findings in the

Columbus §. Power Co. case (the “AEP Ohio ESP Appeal™).

The vast majority of the Court’s decision in the AEP Ohio ESP Appeal was dedicated to
addressing Ohio Power Company’s (“AEP Ohio”) “financial integrity” charge ~ the Retail Stability
Rider (“RSR”).> The Court found that a “financial integrity” charge such as the RSR provided the
utility with “the equivalent of transition revenue” in violation of R.C. 4928.38.* The Court reversed and
remanded the part of the Commission’s decision approving the RSR, ordering the Commission to
determine the amount of unlawful “sransition revenue” that AEP Ohio had collected from customers
through the RSR and to refund that amount to customers on remand through an offset to its current RSR
charge.’ The only other part of the AEP Ohio’s ESP reversed and remanded to the Commission
concerned the utility’s significantly excessive eamings test threshold.® Aside from those two

components reversed by the Court, the remainder of the AEP Ohio’s ESP stayed intact.

Given the limited scope of the Court’s decision in the AEP Ohio ESP Appeal, the Court’s
citation to that case as the sole basis for its decision on DP&L’s 2016 ESP can have only one meaning:
that DP&L.’s SSR, which is a “financial integrity” charge equivalent to AEP Ohio’s RSR, similarly
provides DP&L with unlawful transition revenue and is therefore barred by R.C. 4928.38. But no aspect
of the Court’s limited AEP Ohio ESP Appeal decision provides a rationale upon which to reverse all of
the non-SSR components of DP&L.’s 2016 ESP. For example, in DP&L’s 2016 ESP, the Commission

approved a compelitive bidding process and master supply agreement,’ changes to the Alternative

2 1d. (emphasis added).

3 In re Application of Columbus S. Power Co., Skip Opinion No. 2016-Ohio-1608.

*Id. at 925.

71d. at J40.

® 1d. at §66.

? Opinion and Order, Case Nos. 12-426-EL-SS0 et al (September 4, 2013) at 16.
4



Energy rider true-up process,” Reconciliation Riders,” bifurcation of the Transmission Cost Recovery
Rider,10 competitive retail enhancements,'! and an Economic Development Fund.'” Nowhere in the
AEP Ohio ESP Appeal is there language that could reasonably be interpreted as reversing these
components of DP&I.’s 2016 ESP. Consequently, the Commission’s finding that the entire 2016 ESP

Order was reversed on the basis of the AEP Ohio ESP Appeal is unfounded.

1L The Commission Erred By Allowing DP&L To Withdraw Its 2016 ESP In Violation of
R.C. 4928.143(C)(2)(a).

The Commission misapplied R.C. 4928.143(C)(2)(a} when it allowed DP&L to withdraw the
Electric Security Plan initially approved in Case Nos, 12-426-EL-SS0 et al (the “2016 ESP™) and to
reinstate most of the ESP approved in Case Nos. 08-1094-EL-SSO et. al (the “2008 ESP”) in its place.”

R.C. 4928.143(C)(2)(a) provides:

If the commission modifies and approves an application under division (C)(1) of this
section, the electric distribution utility may withdraw the application, thereby terminating

it, and may file a new standard service offer under this section or a standard service offer
under section 4928.142 of the Revised Code.'*

The right of a utility to withdraw an ESP under R.C. 4928.143(C)(2)(a) is intended to address

circumstances under which a proposed ESP application is modified by the Commission.

Here, the circumstances at issue were vastly different than those envisioned by the Legislature in
enacting R.C. 4928.143(C)}(2)(a). DP&L’s 2016 ESP was not merely a proposal. Rather, that ESP was
the result of a final, appealable Commission order, as the Company itself conceded.* And the

Commission did not voluntarily modify DP&L's 2016 ESP. Rather, the only modifications required —

1d. a1 31.

?Id. at 35.

01d. at 36.

! 1d.at 38.

1, at 42,

132012 Case Order at 4-6; Finding and Order, Case Nos. 08-1094-LE-SS0 et af at (*2008 Case Order”) at 7-11.

“ Emphasis added.

'* Fifth Entry on Rehearing, Case Nos. 12-426-EL-SSO et al (July 23, 2014); Notice of Cross-Appeal of the Dayton Power

and Light Company (September 19, 2014) at 2 (“Consequently, the Commission's ESP Orders are now final and
appealable.”).

5



immediate cessation of the SSR during the 2016 ESP period and a refund of previously collected SSR
charges - were entirely the result of the Court’s mandate and therefore involuntary on the part of the
Commission. Accordingly, given that DP&L’s requests strayed far from the situation contemplated by

the plain language R.C. 4928.143(C)(2)(a), that statute was not a basis upon which to approval

withdrawal of its 2016 ESP.

A utility’s statutory right to withdraw an ESP does not extend indefinitely. That right does not
apply when the utility accepts a Commission-modified ESP by allowing that ESP to go into effect and
then the Commission’s final order is later modified by the Court. The law gives the utility a limited
“veto” right over Commission modifications of a proposed application; it does not give the utility a

“veto” right over decisions of the Court.

Once the 2016 ESP was subject to a final, appealable Commission order and DP&L allowed the
ESP to go into effect, the Company could no longer invoke R.C. 4928.143(C)(2)(a) to withdraw that
ESP. Allowing the Company to do so undermines the statutory appellate process provided for under
R.C. 4903.13. The utility’s statutory right to withdraw a proposed ESP must be read in concert with the
other parties’ statutory right to appeal a final Commission order and to receive the full relief ultimately
provided by the Court. “All statutes relating to the same general subject matter must be read in pari
material, and in construing these statutes in pari material, this court must give them a reasonable
construction so as to give proper force and effect to each and all of the statutes. "¢ The best way to
harmonize those two statutes is fo bar a utility from invoking R.C. 4928. 143(C)(2)(a) after the date upon
which the Commission issues a final appealable order on the utility’s proposed ESP and the utility has

accepted the Commission’s modifications by allowing the ESP to go into effect,

In 2015, the Court stated that “fi]f the commission makes a modification to a proposed ESP that

the utility is unwilling to accept, R.C. 4928.143(C)(2)(a) allows the utility to withdraw the ESP

16 State ex rel. Herman v. Klopfleisch, 72 Ohio St. 3d 581, 585, 651 N.E:2d 995, 998 (1995) (citing United Tel Co. v.
Limbach (1994), 71 Ohio St.3d 369, 372, 643 N.E.2d 1129, 113 1),
5



application.”"? But the Court has never stated that a utility is entitled to thwart the Court’s appellate

mandate by withdrawing its ESP after receiving an unfavorable decision from the Court.

Approving DP&I.’s requests renders the appellaie process ineffective and puts this Commission
on a collision course with the Court. Reinstatement of most of DP&L.’s 2008 ESP simply replaces one
unlawful “financial integrity” charge (the SSR) with another (the Rate Stabilization Charge included in
DP&L’s 2008 ESP). The cursory nature of the Court’s remand order seems to demonstrate a certain
amount of frustration with the Commission’s recent handling of ESP matters. That frustration will only
grow if the Court is effectively ignored in this instance. Approving DP&L’s attempted end-run around
the Court’s recent decision substantially harms customers by forcing them to continue to pay unlawful
transition revenues in direct contravention of the Court’s mandate, unjustly enriching DP&L’s corporate

parent, Virginia-based AES.

III. The Commission Misapplied R.C. 4928.143(C)(2)(b) By Selectively Retaining Elements of
DP&L’s 2016 ESP.

‘While the Commission invoked R.C. 4928.143(C)(2)(b) to reinstate most of DP&L’s 2008 ESP,
the Commission did not restore every aspect of that ESP as directed by the statute. Instead, the
Commission established a new hybrid ESP, which deviated, at a minimum, from DP&L’s 2008 ESP by:
1) allowing DP&L to recover competitive bid process energy and capacity costs through base generation
rates and setting the fuel rider to zero, excluding amount being reconciled from prior periods; and 2)
retaining the Company’s current transmission cost recovery riders.'® The Commission’s decision

misapplied R.C. 4928.143(C)(2)(b). The latter statute provides:

If the utility terminates an application pursuant to division (C)(2)(a) of this section or if
the commission disapproves an application under division (C){(1) of this section, the
commission shall issue such order as is necessary to continue the provisions, terms, and
conditions of the utility's most recent standard service offer, along with any expected

Y In re Application of Ohio Power Co., 144 Ohio St. 3d 1, 2015-Ohio-2056 at 426 (emphasis added).
12 2008 Case Order at 8-10.
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increases or decreases in fuel costs from those contained in that offer, until a subsequent

offer is authorized pursuant to this section or section 4928.142 of the Revised Code,
respectively,

Hence, the Commission is barred from selectively choosing which portions of a prior ESP will
be reinstated and which will be overridden by components of a subsequent ESP. If an ESP is withdrawn
pursuant to R.C. 4928.143(C)(2)(a), the Commission must simply reinstate the previous ESP with
adjustments for expected fuel costs increases or decreases. The Commission seems aware of this
statutory limitation on its authority, seeking to recharacterize competitive bidding process costs as “fitel
costs” in order to fit that portion of its decision within the parameters of R.C, 4928.143(C)(2)(b)."° But
the costs associated with the competitive bidding process are much more than “fitel costs” since they
reflect all of the costs of energy and capacity needed to serve non-shopping customers. And the statute’s
allowance of adjustments for “fuel costs” cannot be extended to grant the Commission authority for its
decision to retain DP&L’s current transmission riders. Accordingly, the Commission exceeded its

statutory authority when it crafted a new hybrid ESP to replace DP&L’s 2016 ESP.

IV. The Commission Erred By Failing To Address OEG’s Request For A Refund Of The

Unlawful Transition Revenues Collected By DP&L Through The SSR Since That Rider’s
Inception.

In its Memorandum Conira, OEG argued that the Court’s recent decisions require the
Commission tg order a refund of all SSR charges paid by customers to DP&L since September 4, 2013,
when the SSR was initially approved by the Commission.”” OEG further explained that the Court found
no conflict between such a remedy and the retroactive ratemaking principles set forth in Kece Industries,
Inc. v. Cinci. & Suburban Bell Telephone Co., 166 Ohio St. 254 (March 27, 1957). Yet the Commission

completely failed to address this argument. The Commission cannot simply ignore material arguments

YId. at8.

¥ DEG Memorandum Contra at § (citing See In re Application of Dayton Power & Light Co., Slip Opinion No, 2016-Ohio-
3490 (Jure 20, 2016) and Opinion and Order, Case Nos. 12-426-EL-S50 et al (September 4, 2013) at 25).
3
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raised by parties.” The Commission should therefore grant rehearing to consider and approve OEG’s

requested refund.

Respectiully submitted,

%//z%’m

David F. Boehm, Esq.

Michael L. Kurtz, Esq.

Jody Kyler Cohn, Esq.

BOEHM, KURTZ & LOWRY

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Ph: (513) 421-2255 Fax: (513)421-2764
E-Mail: Dboehm@ BKLlawfirm.com
Mkuriz@ BKLlawfirm.com
Jkvlercohn@BKLlawfirm.com

September 26, 2016 COUNSEL FOR OHIO ENERGY GROUP

3 In re Comm Rev. of Capacity Charges of Ohio Power Co., Slip Opinion No. 2016-Ohio-1607 at 451 (“AEP is correct that

the commission failed to address its arguments in any substantive manner. Accordingly, we remand the cause to correct this
error.”).
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