BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc. for Authority to Defer
Environmental Investigation and
Remediation Costs.

In the Matter of the Application of Duke
Energy Ohio, Inc. for Tariff Approval

)
) Case No. 16-1106-GA-AAM
)
)

) Case No. 16-1107-GA-UNC
)

APPLICATION FOR REHEARING BY
THE OFFICE OF THE OHIO CONSUMERS' COUNSEL
AND THE KROGER COMPANY

BRUCE WESTON (0016973)
OHIO CONSUMERS' COUNSEL

Christopher Healey (0086027)
Counsel of Record

Ajay Kumar (0092208)
Assistant Consumers' Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

Telephone: Healey Direct — 614-466-9571
Telephone: Kumar Direct — 614-466-1292
Christopher.Healey@occ.ohio.gov
Ajay.Kumar@occ.ohio.gov

(Will accept service via email)

Kimberly W. Bojko (0069402)
Carpenter Lipps & Leland LLP
280 Plaza, Suite 1300

280 North High Street

Columbus, Ohio 43215
Telephone: (614) 365-4100
Email: Bojko@carpenterlipps.com
(Will accept service via email)

Counsel for The Kroger Co.



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc. for Authority to Defer
Environmental Investigation and
Remediation Costs.

)
) Case No. 16-1106-GA-AAM
)
)

In the Matter of the Application of Duke ) Case No. 16-1107-GA-UNC
Energy Ohio, Inc. for Tariff Approval )

APPLICATION FOR REHEARING BY
THE OFFICE OF THE OHIO CONSUMERS' COUNSEL
AND THE KROGER COMPANY

In its December 21, 2016 Finding and Ortire PUCO continues on its
course to facilitate Duke's quest to charge customdlions of dollars for environmental
remediation of manufactured gas plant sites -tilmesithat have not been used and useful
for 50 years. Previously, the PUCO ordered Dulmioplete remediation of the "East
End" MGP site over a ten-year period ending Dece®he2016: Now, the PUCO is
allowing Duke to continue deferring remediationtsd@for later collection from customers)
for an additional three yeat#n the Order, the PUCO agreed with Duke that '@xig
circumstances" occurred that delayed Duke's retiwtliaf the East End site. The

evidence, however, does not support this conclusion

! Finding & Order (Dec. 21, 2016) (the "Order").

21n re Application of Duke Energy Ohio, Inc. for botrease in its Nat. Gas Distrib. Raté3ase No. 12-
1685-GA-AIR, Opinion & Order at 72 (Nov. 13, 2013).

3 Order § 37.



The Order is unreasonable and unlawful for at l#estollowing reasons:

Assignment of Error 1:

Assignment of Error 2:

Assignment of Error 3:

The PUCO unreasonably ardwially found that Duke
"established that exigent circumstances have oedurr
warranting an extension of the Company's deferral
authority.” The circumstances that arose duringediation
do not constitute "exigent circumstances." The PYCO
finding that exigent circumstances existed is mestiy
against the weight of the evidence, violating R1903.09.

The PUCO unreasonably ardwially found that Duke
could extend the deferral period by three yeanssiog
customers to potentially bear more costs. The Pxiléed
to provide record support or justification for tineee-year
extension period. Nor did it properly set forth tkasons
prompting this decision as required by R.C. 4903.09

The PUCO unreasonably ardwilly extended Duke's
deferral authority for the costs related to envinemtal
investigation and remediation that cannot be lakyful
collected from Ohio customers under R.C. 4909.1& T
environmental investigation and remediation costscasts
associated with MGP sites that were never "used and
useful" in providing public utility service to DulseOhio
customers.

The Office of the Ohio Consumers' Counsel ("OCQit] the Kroger Co.

respectfully request that the PUCO grant reheaimjabrogate or modify the Order for

the reasons in the attached memorandum in support.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc. for Authority to Defer
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Remediation Costs.

)
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)
)
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Energy Ohio, Inc. for Tariff Approval )

MEMORANDUM IN SUPPORT

INTRODUCTION

In November 2013, the PUCO determined that it vgs@priate for Duke
Energy Ohio to begin charging customers nearly%&dllion for environmental
investigation and remediation costs for the cleamfugpal tar residues from two
manufactured gas plants through Rider MGfese plants have not produced gas in
more than 50 years and were not used or usefubwiging utility service to
customers.The PUCO has now unlawfully and unreasonably amat®uke's
application to continue deferring costs at its Easd Site for another three yeérs.

For customers this means the potential for addets@ssociated with collecting from
customers Duke's deferred remediation costs fathanohree years. OCC, on behalf

of Duke's 420,000 residential customers, and Kragaw request

41n the Matter of the Application of Duke Energy @Hinc., for an Increase in its Natural Gas
Distribution RatesCase No. 12-1685, Opinion and Order at 72 (N8y2013).

5> Seeln The Matter of the Application of Duke Energy @Hic., for an Increase in Gas Rat&€ase No.
12-1685-GA-AIR, Direct Testimony of Jessica Bediiaat 5 (July 20, 2012) ("According to the
Company's annual reports, manufactured gas opesatioded at East End in 1963 and at West End in
1967.")

6 Order 1 43.



that the PUCO grant rehearing to prevent Duke fdeferring these costs- costs it

will seek to collect from customers in the future.

Il. STANDARD OF REVIEW

Applications for rehearing are governed by R.C.3190. The statute permits
"any party who has entered an appearance in perdmncounsel in the proceeding”
to apply for rehearing in respect to "any mattersmeiteed in the proceeding."”
Applications for rehearing must be filed withinrtigidays of the PUCQO's order.

OCC and Kroger filed motions to intervene in thisqeeding. The PUCO
granted botH.

In considering an application for rehearing, R.@03.10 provides that the
PUCO may grant and hold rehearing if there is igefit" reason to do so. After such
rehearing, the PUCO may "abrogate or modify" thaeeoin question if "the
commission is of the opinion that the original ardeany part thereof is in any
respect unjust or unwarrantet.."

For the reasons describe below, the Order is uanadde, unlawful, unjust, and
unwarranted under R.C. 4903.10. The PUCO shoultt @&C's and Kroger's
application for rehearing. It should abrogate odifyothe Order, consistent with OCC's

and Kroger's recommendations in this applicatiorrébearing.

71d. ¥ 14.
8 R.C. 4903.10(B).



.  BACKGROUND

Nearly 40 years ago, the Supreme Court of Ohiof&me Court”)
acknowledged the "generally accepted principle a@hatility is not entitled to include in
the valuation of its rate base property actually used or useful in providing public

service,_ no matter how useful the property may tmeen in the pasir may yet be in the

future.'® This longstanding principle is codified in Ohiaainder R.C. 4909.1%.
Despite the law, in its last rate case, Duke sotmhharge customefer
environmental investigation and remediation for famoner manufactured gas plants.
Duke was first granted authority to defer environtaéinvestigation and remediation
costs related to these plants in 260 2012, Duke sought to recover the costs they had
begun deferring in 2009. OCC, Kroger, and othetigaopposed this customer charge
because these plants have not been used and issejuér 50 years. Production of
manufactured gas at these plants ended in the 1960s
PUCO Commissioneiisesser and Haque agreed with the intervening sartie
Duke is attempting to obtain relief that we aregiyrunable to grant
as we are limited by the statutory authority git@this Commission
under R.C. 4909.15. Specifically, Duke is attemgptim recover the
expenses for remediation of the subject propertieder R.C.

4909.15(A)(4). We decline to extend the statutangluage and the
established precedent to interpret (A)(4) to ineltioe remediation

9 Office of Consumers' Counsel v. Pub. Util. Con®8.0hio St. 2d 449, 453 (1979) (denying the tytdi
request to include a nuclear power plant in ite kstse because it was not used and useful) (ersphasi
added).

10R.C. 4909.15(A)(1).

1 1n the Matter of the Application of Duke Energy @Hinc., for an Increase in its Natural Gas
Distribution RatesCase No. 12-1685, Opinion and Order at 72 (N8y2013).

21n re Duke Energy Ohio, IncGase No. 09-712-GA-AAM, Finding and Order at 4 {\Nb2, 2009).

13 Seeln The Matter of the Application of Duke Energy @Hic., for an Increase in Gas Rat&ase No.
12-1685-GA-AIR, Direct Testimony of Jessica Bediiaat 5 (July 20, 2012) ("According to the
Company's annual reports, manufactured gas opesatioded at East End in 1963 and at West End in
1967.")



performed by Duke here, that is, we find that gm@ediation is not
a 'cost to the utility of rendering the public iyilservice' as being
incurred during the test year, and is not a 'normeturring’

expensée?

But the other Commissioners found otherwise. Duksamthorized to charge customers
nearly $55.5 million in remediation costs for itamufactured gas plants.

OCC, Kroger, and other parties appealed the PU@drg) to the Supreme
Court!® The Supreme Court will soon decide whetler PUCO illegally allowed Duke
to charge customers for these manufactured gasspla@dn May 16, 2016, Duke filed an
application to seek to continue deferring costhatEast End site for an additional five
years® OCC, Kroger, OPAE, and PUCO Staff individuallyefi comments opposing this
deferral!® On December 21, 2016, the PUCO issued a Findidgoader granting Duke's
request to continue deferring costs, but modifredlgeriod of the deferral to three years

from five years?®

¥1n the Matter of the Application of Duke Energy @Hic., for an Increase in its Natural Gas
Distribution RatesCase No. 12-1685, Dissenting Opinion of Commissie Steven D. Lesser and Asim
Z. Haque (Nov. 13, 2013).

5 1n the Matter of the Application of Duke Energy @Hinc., for an Increase in its Natural Gas
Distribution RatesCase No. 12-1685, Opinion and Order at 72 (N8y2013).

16 Case No. 2014-0328.

17 Oral argument before the Supreme Court is schddateFebruary 28, 2017.
18 Order 6.

191d.

21d. at 137.



IV. ERRORS

A. The PUCO unreasonably and unlawfully found that Dule
"established that exigent circumstances have occued,
warranting an extension of the Company's deferral athority."
The circumstances that arose during remediation daot
constitute "exigent circumstances.” The PUCO's finéhg that
exigent circumstances existed is manifestly againtte weight
of the evidence, violating R.C. 4903.09.

In the Order allowing Duke to defer MGP costs &t EHast End site for another
three years, the PUCO found that Duke had estaalifiiat "exigent circumstances”
occurred to allow it to extend the deferral perdbd@his finding was unreasonable and
unlawful because it was manifestly against the ftedd evidence violating R.C.
4903.09.

Under Ohio law, all decisions must be supporteéinmings of fact that “set forth
the reasons prompting the decisions arrived agdapon said findings of fact?'So the
PUCO must set forth the grounds for their decisidre Supreme Court has determined
that the record must contain sufficient probativielence "to show that the PUCO's
determination is not manifestly against the weigfrgvidence *® When the PUCO
determined that Duke met the standard for "exigentumstances," this finding was
manifestly against the weight of the evidence asgmted by the PUCO Staff, OPAE,

OCC, and Kroger.

211d. at 136.
22R.C. 4903.09.

2 MCI Telecomm. Corp. v Pub. Util. Comm38 Ohio St.3d 266, 268 (1988) (R.C. 4903.13 thets
standard for overturning PUCO decisions as "unmesie or unlawful", and the Supreme Court has
determined that in order to overturn a PUCO findifdact, it must be "manifestly against the weight
evidence.").



The PUCO accepted Duke's arguments that complieatitat resulted from the
sensitive underground infrastructure that existeden the middle parcel of the MGP
sites resulted in delays and were "exigent circams#s.2* An "exigent circumstance” is
characterized in the PUCOQO's earlier order as "a&mtelyeyond the control of the
Company.?® But not all events beyond human control causeydalaompleting a
project on a pre-specified schedule. If an evefdansseeable, and its probable occurrence
is taken into account in planning, scheduling, arahaging a project, there is no reason
for the event to cause delays. Therefore, the mererrence of an adverse event is
insufficient to create an exigent circumstance.

Duke did know, or should have known, about the glemnature of the sensitive
underground infrastructure that lies below the radsharcel. Therefore, the presence of
such infrastructure does not constitute an "exigentumstance" causing Duke's delay.

Duke had been investigating and remediating caste st least 2008, five years
before the recovery of the costs was approvedhdtisl not come as a surprise to Duke
that there was complex geology or subsurface gassffi The company had control over
planning, scheduling and managing its work suchtti@event would not cause any
inordinate delays in completing the remediationjgun In fact, Duke's claims that the
remediation of the middle parcel could not havenb#elly realized until after the site

assessments were complétesuggest a fundamental lack of planning and prppgect

24 Order 1 36.

25|n the Matter of the Application of Duke Energy @Hnc., for an Increase in its Natural Gas
Distribution RatesCase No. 12-1685, Entry on Rehearing at 4 (Ja20B4).

26 |n fact the existence of these pipes was refecthgeDuke witnesses in 201See In the matter of the
Application of Duke Energy Ohio, Inc. for an Incsean Gas Rate€ase No. 12-1685-GA-AIR,
Supplemental Direct Testimony of Jessica L. Bedhatl5 (Feb. 25, 2013).

27 Reply Comments of Duke Energy at 9 (Dec. 2, 2016).



management, which was not an event beyond DuketsotoAs the PUCO Staff
comments pointed out: "Staff has shown that Dulgerhaintained exclusive control over
the location, amount, schedule, and pace of thed&ahon work at the East End site and
that the Company's Application does not point tp @&w or even unusual conditions that
could have reasonably caused delays in compldtmgemediation?® There is no
evidence that any of the events or facts that Dakes on were truly out of Duke's
control or that these events did, or should haasylted in any delay in remediation.
Therefore, the PUCO's conclusion that Duke canigoatto defer remediation
costs for three more years based on a finding igie@x circumstances is manifestly
against the weight of evidence in this case. Assalt, rehearing should be granted to
thoroughly investigate the nature of Duke's costi@me overruns.
B. The PUCO unreasonably and unlawfully found that Dule
could extend the deferral period by three years, assing
customers to potentially bear more costs. The PUCGiled to
provide record support or justification for the thr ee-year

extension period. Nor did it properly set forth thereasons
prompting this decision as required by R.C. 4903.09

In its Finding and Order, the PUCO determined thatfive-year deferral
extension suggested in Duke's application was 's&stee and contradictory to the
Commission's reasoning for the initial ten-yeargtiframe.®° As a result, the PUCO
modified Duke's proposed deferral period to threary. While OCC and Kroger agree
with the PUCO that a five-year time period is extes, there is no record support for a

three-year deferral period. As stated above, Giworequires PUCO to base its decisions

28 PUCO Staff Comments at 12 (Nov. 23, 2016).
2% Order 1 37.



on findings of fact and record eviden& here is no record support for a three-year
deferral period.

OPAE, OCC, Kroger, and the PUCO Staff all advocébeaho extension of the
deferral period. Since the PUCO determined thatd3ugroposed five-year period is
excessive and contradictory to the PUCQO'’s pasbreag?! there is no other evidence to
support any deferral period in this case. The PW@@hot justify a three-year deferral
period without citing any evidence in the recorgarting that period. This is both
unreasonable and contrary to R.C. 4903.09 (requthie PUCO to base its decisions on

facts in the recorcf}

The PUCO found that Duke failed to meet its burdeproof® for a five-year
extension. Similarly, there is no evidence to suppdhree-year deferral period. So the
proper result is to deny Duke's application iref$irety—not to grant the application for

a shorter period of time that lacks record support.

30R.C. 4903.09.
31 Order 137.
32 See, e.gMCI Telecommunications Corp. v. Pub. Util. Com&2 Ohio St.3d 306.

33n re Application of the Ottoville Mut. Tel. G&€ase No. 73-356-Y, 1973 Ohio PUC LEXIS, at *hé't
applicant must shoulder the burden of proof in gwagplication proceeding before the Commission™).



C. The PUCO unreasonably and unlawfully extended Duke'
deferral authority for the costs related to envirormental
investigation and remediation that cannot be lawful collected
from Ohio customers under R.C. 4909.15. The enviranental
investigation and remediation costs are costs assated with
MGP sites that were never "used and useful” in proiding
public utility service to Duke's Ohio customers.

Under Ohio law, only costs from utility plant there "used and useful” in
rendering utility service may be collected fromtomsers®* The environmental clean-up
costs that the PUCO approved are related to ufilant (in this case the manufactured
gas plant) that has not been used and useful foy iyears. The PUCO was wrong. The
Supreme Court will soon be hearing this case;atuisently scheduled for oral argument
on February 28, 2017. But in the meantime it ipprapriate for the PUCO to allow
Duke to defer (for future collection from customersre of these illegal and
unreasonable charges.

The Supreme Court has interpreted R.C. 4909.15%t@nrthat only the facilities
that are "actually used and useful" may be includedtes for recovery from
customers?® Previously, the Supreme Court reviewed whethiliéy's nuclear power
plant that had not yet become operational shouwe baen included in the utility's rate
base®® The Supreme Court held that the nuclear poweit gas not includable in base
rates because the requirements of R.C. 4909.18&dtdaeen met’ The Supreme Court
stated that the statutory language incorporatedéeherally accepted principle, given by

the United States Supreme Court, "that a utilitgas entitled to include in the valuation

3 R.C. 4909.15(A)(1)

35 Office of Consumers' Counsel v. Pub. Util. Comh©luio, 58 Ohio St.2d 449, 453, 391 N.E.2d 311
(1979)

%1d. at 452.
371d. at 457.



of its rate base property not actually used orulsefproviding public service, no matter

how useful the property may have been in the pastay yet be in the futuré®

The Supreme Court further stated that it wouldrnsgjuitable to prematurely shift
the risk of the failure of an asset not yet profrem the shareholders to the custoriter.
The Supreme Court reasoned that the shareholdad &t gain from the success of the
plant, so it is appropriate for them to bear tis& of its failure as opposed to the
customers, who gain nothing if the plant succeedstherefore should not also be
expected to bear the risk of its failfe.

The East End site that Duke is requesting to naetto defer remediation
charges on has not been used and useful in providility service to customers in over
50 years! It is OCC’s and Kroger's position that it was umfal for the PUCO to
approve any cost recovery for environmental rentexutiaf the East End site in Duke's
rate case. Therefore, it follows that it shoulddeemed unlawful for the PUCO to
approve any deferral of unlawful costs, includihg further deferral of East End

remediation costs in this case.

V. CONCLUSION

In its Order, the PUCO has again allowed Duke ferdgas plant remediation

costs for plants that are not used and usefulomiging service to its 420,000 residential

381d. (citing toDenver Union Stock Yard Co. v. United Stagst U.S. 470 (1938)) (emphasis added).
391d. at 456.
401d.

41 Seeln The Matter of the Application of Duke Energy @Hic., for an Increase in Gas Rat&€ase No.
12-1685-GA-AIR, Direct Testimony of Jessica Bediiaat 5 (July 20, 2012) ("According to the
Company's annual reports, manufactured gas opesatioded at East End in 1963 and at West End in
1967.")

10



customers and Kroger. The PUCO unlawfully foundyemnt circumstances to allow
Duke to extend the deferral of the costs beyond wiaa previously allowed. The
PUCO's decision that exigent circumstances exialloov the extended deferral period
was erroneous he PUCO should grant rehearing, abrogate the Qaderdeny Duke's

application.

11
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