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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission’s )
Investigation of Submetering in the ) Case No. 15-1594-AU-COl
State of Ohio )

MEMORANDUM CONTRA APPLICATIONS FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL
AND THE OHIO POVERTY LAW CENTER

INTRODUCTION

Thousands of Ohioans have been victimized by thisiab pricing,
disconnection, and collection practices of certaibmetering entities that provide
residential utility service. The Public Utiliti€@ommission of Ohio (“PUCQO”) should
do all it can to shield residential consumers fisamh harm. It is imperative that
residential customers of submeterers are protdcietdunreasonable prices and are
afforded other consumer protections embedded iPWeEO’s rules and Ohio law.

On December 7, 2016, the PUCO issued its FindingQuaer (“Order”) in this
case, expanding the application of Steoyet test to submeterefs. On January 6,
2017, the Office of the Ohio Consumers’ Counsel@@) and the Ohio Poverty Law
Center (“*OPLC”) filed an application for reheariofthe PUCO’s Order. OCC and
OPLC demonstrated that the Order does not do entougitotect residential consumers

and stop the abusive practices of certain subnrstdrat resell or redistribute public

L In the Matter of the Complaint of Melissa E. Insch&hroyer’s Mobile Home§ase No. 90-182-WW-
CSS, Opinion and Order (February 27, 1992).

2 Order at 1.



utility services to residential consumérsSeveral other parties also filed rehearing
requests.

In its rehearing application, Nationwide EnergytRars, LLC (“NEP”) asserts
that the PUCO lacks jurisdiction over submetereMEP misstates facts and misapplies
the law. Although NEP, a third party submeterguages itself with property-owning
landlords, it is not a property-owning landidrdThus, the cases cited by NEP regarding
PUCO jurisdiction over landlords that provide wyilservice to their tenants does not
apply to NEP. Next, NEP incorrectly argues thatPtuCO does not have jurisdiction
over entities that submeter utility services tostoners Further, NEP claims that the
PUCO cannot consider the rates charged by submetegéore jurisdiction is
considered. NEP also asserts that the PUCO cannot subjeentilies to the&Shroyer
tesf and challenges the creation of a rebuttable prpamto be used in the third prong
of theShroyertest? Finally, NEP requests clarification that the camgal rates in the

third prong of the&Shroyertest should be for specific utility services, exthg utility

3 Application for Rehearing by the Office of the @l€onsumers’ Counsel and the Ohio Poverty Law
Center (January 6, 2017) (“OCC/OPLC AFR").

4 SeeApplication for Rehearing of Nationwide Energy Pars, LLC (January 6, 2017) (“NEP AFR”);
Joint Application for Rehearing of the Building Ogms and Managers Association of Greater Cleveland
and the Building Owners and Managers AssociatioDlib (January 6, 2017) (‘“BOMA AFR™);
Application for Rehearing and Memorandum in Suppéthdustrial Energy Users-Ohio, Ohio Hospital
Association and Ohio Manufacturers’ Associatiom(ly 6, 2017) (“Commercial Customers AFR");
Joint Application for Rehearing of Ohio Power CompaDuke Energy Ohio, Inc., and Ohio Edison
Company, The Cleveland Electric Illuminating Compaand the Toledo Edison Company (January 6,
2017) (“Electric Utilities AFR"); Application for Bhearing of One Energy Enterprises LLC (January 6,
2017) (“One Energy AFR"); Application for RehearinfMark Whitt (January 6, 2017) (“Whitt AFR”).

5 SeeNEP AFR at 6-9.
61d. at 10-14.
71d. at 14-15.
81d. at 16-17.
°1d. at 17-18.



services provided to common arédsind that complainants should be required to
include conclusive evidence of jurisdiction ovebsieterers in their complaints.

The Building Owners and Managers Association ofa@xeCleveland and the
Building Owners and Managers Association of Ohalléctively, “BOMA”) jointly
sought rehearing of the Order. They seek to excftam jurisdiction commercial
landlords as public utilitie¥ The Industrial Energy Users-Ohio, Ohio Hospital
Association, and Ohio Manufacturers’ Associatioollgctively, “Commercial
Customers”) jointly applied for rehearing on simigounds. They argue that the Order
should be limited to submetering entities serviegjdential consumers and should
exclude from PUCO jurisdiction arrangements foiiggibution of utility services to
nonresidential customets.

One Energy Enterprises LLC (“One Energy”) appliedrehearing on grounds
that the Order should clarify that it does not ggdplbehind-the-meter distributed
generatiort? Additionally, Mr. Whitt sought clarification as the applicability of the
Order and whether the Order is even necessargtindif existing Ohio law® Finally,
Ohio Power Company, Duke Energy Ohio, Inc., ando@dison Company, The

Cleveland Electric llluminating Company, and thdelm Edison Company (collectively,

10 |d. at 18-20.

11 d. at 20-21.

2 BOMA AFR at 8-10.

13 Commercial Customers AFR at 11, 12.
4 One Energy AFR at 2.

15 Whitt AFR at 3.



“Electric Utilities”) asked the PUCO to revise test for when to apply the rebuttable
presumptiont®

OCC and OPLC hereby file this memo contra to séwaigent issues raised in
the applications for rehearing. Failure to addeessparticular issue should not be

deemed as OCC and OLPC supporting or opposingstbuzt.

Il. ARGUMENT

A. The PUCO has authority to determine jurisdiction ower
submeterers and may use a multifactorial test to a&sst in its
determination and to protect consumers.

NEP argues that the Order is unlawful and unredseriecause it failed to

perform any legal analysis as to the scope ofiiisdliction over submeteret$ Without

citing any supporting authority, NEP asserts thgir8me Court of Ohio precedent holds

that the PUCO has no express authority to regthateeselling of utility services. NEP is

wrong. Its application for rehearing should beiddn

Not only is NEP’s interpretation of governing statiand case law incorrect, its

assertion omits the category of submeterers wkejtiself, are primarily in the business

of reselling and redistributing utility servicesresidential consumers and who are not
landlords. NEP’s business practices meet the itiefinof a public utility in Ohio law8
NEP also fails th&hroyertest on its face, as NEP’s primary business iggell or

redistribute public utility services to residenti@nsumers.

16 Electric Utilities AFR at 2.
7 NEP AFR at 4 (quoting Order at 13).
18 R.C. 4905.02(A); R.C. 4905.03(C).



Further, NEP fails to explain why the PUCO doeshwote jurisdiction over
resellers of public utility services like itselfNEP’s reliance on R.C. 4905.03 for its
position that the PUCO has no authority to regulagereselling of utilities services is
misplaced. As NEP recognizes, a public utilitgédined as one engaged in the business
of supplyingelectricity, water, and natural gasdensumersvithin the staté® NEP then
states that the Supreme Court of Ohio has helddhdtords who purchase utility
services are “consumers” even if they resell treesgices. It uses the Court’s findings
regarding landlords to incorrectly conclude thantlords or other similar entities that
purchase utility service from a jurisdiction [sid]lity and resell those services to the
ultimate end-user on a submetered basis are nptistgy but are insteatbnsumers
under R.C. 4905.03, and therefore, cannot be puliliies under that statuté® NEP’s
position is baseless.

NEP appears to be attempting to equate itself avidndlord so that it may fall
into the classification of a “consumer” to avoi@ tARUCQO'’s jurisdiction. NEP, however,
is not a landlord and NEP’s primary business is the promisf utility services to
residential consumers.

Landlords of multiple family dwellings have a progyenterest in that dwellirg
and provide utility services to their individuahtnts. In providing utility service to its

customers, a landlord might be operating as a puitlity or the utility service may be

19 NEP AFR at 5.
20 1d. at 8, 9 (emphasis in original).

21 OCC/OPLC recognizes that some landlords may beatipg as agent managers of the building owner
and have no direct ownership in a residential lngjdtself. However, because the agent landlord is
acting on behalf of the building owner, the builgliowner’s property interests are represented and fl
through the agent manager.



ancillary to the landlord’s primary business. Adzthally, landlords also have statutory
obligations to their tenants under R.C. 5321. €&m&utory obligation on landlords is to
“[s]upply running water, reasonable amounts ofwater, and reasonable heat at all
times” unless otherwise not required by law, ontlager and heat are supplied directly
by a public utility?? NEP has none of the statutory obligations of lardio

To determine jurisdiction, the PUCO must review fénes to determine what is
the utility provider’s primary business. TBéroyertest does this.

In applying theShroyertest, the PUCO will review the nature of the reséd|
business to determine if its provision of utiligreice is ancillary to its primary business.
Such was the case Rledger v. Publ. Util. Comr#®. In Pledger the PUCO reviewed the
nature of the landlord’s business and found theddhdlord’s provision of utility service
was ancillary to its primary business of beingradlard. The Supreme Court of Ohio
agreed.

Conversely, certain submeterers like NEP cannotentiaé same arguments as the
landlord inPledger NEP is primarily in the business of resellingedistributing public
utility services to residential consumers. NERisjary business isot that of being a
landlord. NEP does not have a fee interest imthkifamily dwellings in which it
provides utility services. It also does not haaedlord obligations to its customers.
When a tenant’s furnace goes out in the wintertduemechanical failure, the tenant
calls the landlordpotNEP. Similarly, NEP does not collect rent fromaets. In

examining the nature of NEP’s business in whidh @éngaged, on its face and under the

22 R.C. 5321.04(A)(6).
23 109 Ohio St.3d 463, 2006-Ohio-2989, 849 N.E.2df137 (20086).
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Shroyertest, the PUCO should find that NEP is primaniythe business of operating as
a public utility.

NEP’s reliance oledgeris misplaced because it conflates those landlords
whose provision of utility service is ancillarytioeir primary businesses with
submeterers that are primarily in the businesg#élting and redistributing utility service
to residential consumers. NEP’s proposition — #hagntities that purchase utility
services from a jurisdictional utility and resdlbse services to the ultimate customer on
a submetered basis are consumers and thereforetdapublic utilities — unlawfully
and unreasonably expands both the PUCO’s and thie®e Court of Ohio’s precedent
to exclude submeterers like itself from the PUCIssdiction. Such an interpretation
of case law would unlawfully impose a landlord-tenelationship on residential
customers who are served by companies that arky sokhe business of selling utility
service to owners of apartments and other multifadwellings. Thus, the PUCO
must reject this proposition.

Further, NEP ignores the certified territory praers of R.C. 4933.83. By
NEP’s own admission, it “specializes in the desigstallation, operation and
maintenance of private electric distribution sysédor new multi-family housing
communities. [It] also offers full service accoumnagement of electric and water
utilities, including submetering systems, metedieg, billings and collections?* By
installing and maintaining equipment, distributfaeilities, and infrastructure on

property owned by others, in a right of way, ané&/asement, NEP is availing itself of

24 SeeNationwide Energy Partner's website on Octobét0&7 available at
https://web.archive.org/web/20070106031944/httputtnationwideenergypartners.com/about.html. The
web domain nationwideenergypartners.com was registen May 10, 2002 by Nationwide Energy
Partners, Ltd.



special benefits available to public utilities. CR4933.83(C) provides in pertinent part
that “each electric supplier has the obligation erdusive right to furnish electric
service to electric load centers, wherever locatddch it was serving on January 1,
1977, or which it had agreed to serve under laadultracts in effect on or resulting from
written bids submitted under bond prior to Janugr¥977, and no other electric supplier
shall furnish, make available, or extend electei/ee to any such electric load centers.”

Public utilities also have the ability to appropeiany right or interest in land,
edifices, or buildings for the purposes of erectimgerating, or maintaining utility-related
equipmen®®> When a submeterer installs, maintains, or opsmatetering and
distribution systems on the land, edifices, ordings, or any part thereof, of another
(even with the owner’s consent), it is directly iéing itself to special benefits
exclusively available to public utilities. Thisashallmark of operating as a public
utility.

Accordingly, NEP (and other similarly-situated swdierers) has unlawfully
constructed electric distribution facilities (appriating the rights and interests in land
and buildings to erect, operate and maintain ytdduipment) and supplied electric
service to residential consumers in the certifexdtories of local distribution utilities in
violation of R.C. 4933.83. For these reasons, ERBsignment of error should be

denied.

% R.C. 4933.16 and R.C. 4933.151.



B. Assuming jurisdiction over submeterers that reseland
redistribute utility services as their primary business is
consistent with PUCQO'’s precedent for protecting cosumers
from unreasonable and unlawful business practices.

In its second assignment of error, NEP arguesttiea©rder ignores the Supreme
Court of Ohio’s precedent and is contrary to theCRls own precedent iShroyer
Toledo Edisorf® Brooks?’ andPledger v. Capital Propertie¥ But NEP is wrong.
The cases on which NEP relies affirm that the PUW@@erally does not have jurisdiction
overlandlordswho resell or redistribute utility services toithtenants unless the
landlord operates as a public utility. OCC and GRIo not disagree with this position.
However, NEP’s reliance on these cases is misplaeeduse NEP isot a landlord.

In Schroyer tenants of a mobile home park filed a complag#iast their
landlord, and the PUCO held that it lacked jurisdiction oha@dlords engaged in
submetering and lacked the statutory authorityseit itself in the landlord-tenant
relationship. NEP and other submeterers, howeasmot hide behind the landlord-
tenant relationship when it comes to providingitytservices to residential consumers.
UnderShroyer NEP'’s provision of utility servicesannotbe ancillary to the primary
business of a being a landlord, because NEP ighadandlord. NEP is solely in the

business of providing utility service. Consistesith Shroyer the PUCO has stated that

26 Toledo Premium Yogurt, Inc., dba Freshens YoguFpledo Edison CoCase No. 91-1528-EL-CSS.
27 Brooks v. Toledo Edison G&Case No. 94-1987-EL-CSS.

28 |n the Matter of the Complaint of Tobi Pledger avidry Sliwinski v. Capital Properties Management
LTS Case No. 04-1059-WW-CSS. NEP AFR at 10-14.
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it will look to the character of the business inigththe entity is engaged in to make this
determinatiorf®

In Toledo Edisona commercial shopping mall tenant filed a complameinst
the mall manager that billed tenants for electrsgakice3® The complainant alleged the
mall manager and related respondents, the “lanslfoveere acting as public utilities. In
applying theShroyertest against thiandlords the PUCO found that: (1) the landlords
did not avail themselves to the benefits of pubtitties; (2) did not provide electric
service to the general public; and (3) the provisibelectric service was ancillary to the
landlords’ primary business. Consequently, themamt was dismissed.

Here, however, NEP’grimary business is the provision of utility service. NEP
provides its service to any and all landlords, #mg provides its service to the general
public3? As such, NEP cannot rely doledo Edisorior its position that the PUCO
does not have jurisdiction over it or others like i

Similar toToledo EdisonBrooksinvolved a complaint between shopping mall
tenants and their landlofd. The issue iBrookswas whether the PUCO had jurisdiction
to enforce an electric utility’s tariff provisiohat prohibited resale of electric service.
On rehearing, the PUCO held that the tariff pramnsias “applie[d] to the resale or

redistribution of electrical service by a landldoda tenant upon properbyvned by the

2% Seelndus. Gas. Co. v. Pub. Util. Comri35 Ohio St. 408, 21 N.E.2d 166 (1939), paragmaphof the
syllabus (the Commission must examine the natuteeobusiness in which an entity is engaged before
can determine if it is a public utility.).

30 In the Matter of the Complaint of Toledo PremiuagiYrt, Inc. dba Freshens Yogurt v. Toledo Edison
Co.

31 In addition, NEP provides the utility service gtrafit, and thus cannot avail itself of the exéeptfor
non-profit electric companies in the definition“ptiblic utility” found in R.C. 4905.02(A)(1).

32 |n the Matter of the Complaint of Michael E. BroaksToledo Edison CpCase No. 94-1987-EL-CSS
(May 8, 1996).

10



landlord and where the landlord et otherwise operating as a public utilitg so
unreasonable from both a legal and practical stintips to be void®® NEP fails to
acknowledge the limitations Brooks The PUCO reserved jurisdiction over resellers
or redistributors of electric service by an entityo did not own the tenant occupied
propertyandlandlords who operated as public utilitiesTherefore, NEP’s reliance on
Brooksfails.

In Pledger v. Capital Properties residential tenant filed a complaint against th
owner of a residential apartment complex. ApphiingShroyertest, the PUCO found
that the residential landlord’s provision of wadeid sewer service to the tenant was
ancillary to the landlord’s primary business. HeN&P does not provide any services
other than provision of utilities. Seledgeris inapplicable.

In sum, none of the cases cited by NEP suppopbi$gtion that it is not a public
utility. NEP is not a landlord and its primary mess is providing utility services. It
does not offer these services ancillary to anyrdtlisiness. Thus, it cannot escape
regulatory oversight by the PUCO. NEP’s requesstdébearing on this issue must be
denied.

C. The PUCO has the discretion to modify the&hroyer test and

create a rebuttable presumption to protect consumesfrom the
abusive practices of a company acting as a publidility.

NEP argues that the amount a submeterer chargesroens for submetered
utility services is irrelevant to whether the PUB&S jurisdiction over the submetetér.

It further argues that the “reasonableness” of gpaharges to consumers is only

33 171 P.U.R.4th 323 (emphasis added).
34 NEP AFR at 15.

11



meaningful after jurisdiction had been foutidd.BOMA makes a similar argumettt.
Both NEP and BOMA misunderstand the PUCQO'’s reliamtéhe level of charges
assessed by submeterers, as the PUCO is usingviileof the charges to create a
rebuttable presumption under the third prong ofSheoyertest.

While the PUCO does have jurisdiction over ratesrgéd for the resale or
redistribution of utility services by submeterernsonare not landlords and by landlords
operating as public utilitieshe Order clearly explained that it was modifyihg third
prong of theShroyertest to create a rebuttable presumption. The Pdé&€rmined that
if the submetering entity charges the customer a threshold percentage dhevetal
bill charges for a similarly-situated customer seihby the local public utility, then it will
create a rebuttable presumption that the provisfartility service isnotancillary to the
submeterer’s primary busine¥s. Contrary to NEP’s and BOMA's claims, the PUCO
did not imply that it would consider reasonablengfsstes before determining
jurisdiction. The PUCO only held that the rateuaraeterer charges its customers would
assist the PUCO in applying the third prong of @ireoyertest.

Additionally, NEP argues that the PUCO should tyathat the total bill charges
for a similarly-situated utility customer will onlye compared to the metered usage
charges for the utility service received by themsaterer’'s customer, including other

charges for common are#s. Charges for utility services to common areasyareerally

35 1d., citing Shroyerat *8.
3¢ BOMA AFR at 5-7.

37 That is, a “landlord, condominium association,rmekering company, or any other similarly-situated
entity....” Order at 117.

3% |d. at 118.
39 NEP AFR at 18-20.

12



beyond a residential consumer’s control. Becaaisélords have a statutory obligation
to keep all common areas of the premises in asafesanitary conditioff, charges for
utility services to common areas should be a abdbtbusiness for the landlord or
owner. As such, costs related to the provisioutitity services to common areas should
be included in rent. Hence, any charges for i@dith common areas are irrelevant to
the determination of whether a submetering engity public utility.

NEP also contends that the creation of the reblet{aesumption in the Order
unlawfully and unreasonably shifts the burden aiopto establish jurisdiction away
from the complainarftt It argues that the burden of proof should alwstgg with the
complainant and not be shifted to the respondd?ificing this burden on the thousands
of residential consumers who are harmed by suberstenlawfully operating as public
utilities, such as NEP, is unjust and unreasoneble.

Because “reasonableness” of charges is not a @rasioh by the PUCO, NEP’s
and BOMA's requests for rehearing on this basisikhbe denied. Further, NEP’s
request to exclude charges for common areas whanieig whether a rebuttable
presumption is created should be rejected and nelgean those grounds should be
denied. NEP’s request to shift the burden of ptoaesidential consumers should be

rejected.

40 R.C. 5321.04(A)(3).
1 NEP AFR at 17, 18.

42 SeeOCC/OPLC AFR at 7 (the PUCO erred in unreasonplalging the burden on consumers to raise
the issue on a case-by-case basis as to whethmeserers are operating as public utilities.).

13



D. The PUCO has jurisdiction to protect consumers by eviewing
the activities of submeterers and apply thé&hroyer test to
determine if submeterers providing utility servicesto
consumers are unlawfully operating as public utilites.

NEP contends that tighroyertest should only apply “to utility customers that
resell or redistribute public utility service andt to entities that are not the customers of
the utility at the master metet*’BOMA, One Energy, and Commercial Customers alll
argue that the PUCO's finding that an entity isulal utility if it fails any prong of the
Shroyertest violates Supreme Court of Ohio preced&ntlowever, the PUCO did not
exceed the authority provided to it by the GenAssembly to protect consumers by
reviewing the activities of all submeterers andced®ining if they are unlawfully
operating as public utilities.

Nonetheless, the PUCO has authority to review thigiaes of submeterers that
provide utility services to consumers and to deteenif those submeterers are
unlawfully operating as public utilities. It is Weettled that “the [PUCOQO] should be
allowed, in the first instance, to determine itsngwrisdiction and questions of fact
arising thereunder!® Only by first reviewing the facts and determinjogsdiction
under theShroyertest, can the PUCO determine if submeterers aseminlly operating
as public utilities.

It is within the PUCO'’s discretion and authoritydetermine its own jurisdiction.

The PUCO did just that in finding that tBéroyerntest should be applied to entities that

43 NEP AFR at 17.
4 BOMA AFR at 7, 8; One Energy AFR at 6; Commer&ainsumers AFR at 6.

45 State ex rel. Cleveland Elec. lllum. Co. v. Publiti¢s Comm’n 173 Ohio St. 450, 452, 183 N.E.2d
782, 784 (1962).

14



resell or redistribute public utility services tetdrmine whether that entity is in fact
operating as a public utility and whether it isrpso unlawfully?®

The PUCO recognized that the Supreme Court of Gé&iid that “public utilities
conduct their operations in such a manner as @rhatter of public concert?” The
PUCO also recognized that when submeterers chamgasonably high rates or charges
for the resale or redistribution of utility servigebecomes a matter of public concern
which requires the PUCO'’s intervention to protéet public’s interest® In accordance
with the Court’s precedent, the PUCO extendedt®yertest on a case-by-case basis,
to determine whether a submeterer is operatingpablic utility.*® In doing so,
contrary to Mr. Whitt's argumentS, the PUCO correctly recognized that other factors
should be considered beyond the three factorsedbhinoyertest in order to protect the
public interest.

Finally, NEP’s attempt to evade PUCO jurisdictigndsguing that th&hroyer
test should be limited to only entities that are ¢istomers of the local public utility and
that take service through the master meteshould also fail. In an apparent attempt to
distinguish its activities from those of other swdiarers, NEP is no longer assimilating
itself to a landlord or “consumer.” Instead, NERigls to not be a customer of the local

public utility at the master meter, and therefaiguang that it cannot possibly resell or

46 Order at Y17.

47 1d. at 119 citingS. Ohio Power Co. v. Pub. Util. Comri10 Ohio St. 246, 143 N.E. 700 (1924%B
Refuse Disposers, Inc. v. Ravenna Twp. Bd. of @ea&4 Ohio St.3d 385, 388, 596 N.E.2d 423 (1992).

8 |d. at 719.

49 |d. at 1116-17.
50 Whitt AFR at 8.
511d. at 16.

15



redistribute any utility services. Even thoughureeterer is allegedly not a customer of
the local public utility taking service at the mersteter, the submeterer could still be
operating as a public utility. This is the vergsen that the PUCO stated that it is
extending th&Shroyertest on a case-by-case basis to determine whitihaubmeterer is
in fact operating as a public utility. NEP’s at{@no distinguish between entities that
are customers of the local public utility and eesitthat are not is without merit. Such
arguments should be rejected.

The PUCO did not violate Ohio law in applying tBleroyertest to determinations
as to whether submeterers are operating as pubiiees. Rather, protecting residential
consumers against unlawful or unreasonable chamg@practices is a matter of public
concern which requires PUCO intervention.

E. The PUCO did not act unreasonably in failing to reqire
excessive information to be pled in a complaint.

Additionally, NEP contends that the PUCO shouldurejany complaint
regarding submetering to include sufficient infotioa to allow the threshold
jurisdictional issue to be addressed prior to tlegits of the complain? This
requirement is overly burdensome and unworkabl@emgainants are not required to
provide every piece of evidence supporting theimalin their complaint. The PUCO’s
rules require only that “reasonable grounds for glamt are stated>® Parties to a

proceeding are afforded “ample rights of discovéfy. Further, as stated by PUCO rule,

52 NEP AFR at 20.
53 R.C. 4905.26.
54 R.C. 4903.082.

16



the discovery process is designed to permit pditiesough and adequate preparation
for participation in commission proceedings.”

NEP’s suggested requirement would subject comphésn@ a heightened
pleading standard, not found in PUCO rule or prenogdwvhich is unjust and

unreasonable. Consequently, NEP’s request foaretgeon this issue should be denied.

F. The PUCQO’s Order does not amount to rulemaking.

BOMA and Commercial Customers’ both allege thatRRECO has engaged in
rulemaking and the Order amounts to a “rife.’They further allege that because the
PUCO did not comply with the rulemaking procedur&iC. 111.15, the Order is
unlawful. They are wrong.

Engaging in statutory interpretation does not egjt@rulemaking under R.C.
111.15. The PUCQO'’s discussion of tBleroyertest in its Order is an exercise in
statutory interpretation of an existing statute.is kalso interpretation of PUCO
precedent. Importantly, the statutory provisioireteon by BOMA and Commercial
Customers specifically excludes this type of statuinterpretation. R.C. 111.15(A)(1)
provides: “Rule” does not include any guideline jgitgol pursuant to section 3301.0714
of the Revised Code, any order respecting the slofiemployeesany finding, any

determination of a question of law or fact in a mater presented to an agency’

5 Ohio Adm. Code 4901-1-16(A).
56 BOMA AFR at 10; Commercial Customers AFR at 17.
57 R.C. 111.15(A)(1) (emphasis added).
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“Statutory interpretation presents a questionaf’12¥ R.C. 111.15(A)(1) itself
excepts from the “rule” definition the type of stry interpretation in which the PUCO
engaged in when deciding this case. Because tigOPthgaged in the exercise of
statutory interpretation of R.C. 4905.03, its Oridanot a “rule.” The PUCO'’s Order
does not establish new rules — it merely discuaedsamends the factors of a test it has
used for decades to assist in interpreting thetsiat provision. Accordingly, BOMA’s

and Commercial Customers’ request for rehearinthsnissue should be denied.

II. CONCLUSION

The PUCO should take all practical and necessagnsuores to protect residential
consumers from abusive submetering business peactidhe PUCQO’s Order is a first
step toward protecting residential consumers fremdvictimized by unreasonable and
unlawful practices by submeterers. The proposed@és to the Order sought by NEP
and others, discussed above, would weaken congunaotections that the PUCO may
employ. Accordingly, the PUCO should deny rehagen set forth herein. But
because more consumer protections are necessaUO should grant rehearing as

requested in the OCC/OPLC Application for Rehearing

%8 Indep. v. Office of the Cuyahoga Cty. Execyti42 Ohio St.3d 125, 2014-Ohio-4650, 28 N.E.3d2118
118 (2014).
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