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INTRODUCTION

Thousands of residential consumers have been veetthby certain entities
reselling utility services, at excessive rateshuitt providing the basic consumer
protections that customers of local public utitieceive. These consumer protections
include, but are not limited to, reconnect /disaaetrprocedures, credit and collection
practices, payment assistance plans, and low-in@asistance.

The PUCO has initiated an investigation which ssfibst step in protecting
consumers from submeterers’ abusive practicesnoue can be done. By treating the
submeterers as public utilities, the PUCO can i#gub ensure that submetered
customers are protected, just as customers of paddic utilities are protected. This
would mean that submetered customers’ chargesisirand reasonable, their service
adequate, and consumers are protected when it donsesvice quality, safety, and
billing and collection practices. Without thesetections, customers of certain
submetering entities receive lesser service (aaglintly pay more) than what Ohio law

allows.



In a Finding and Order (“Order”) issued in thiseasn December 7, 2016, the
PUCO took some actions to protect residential coresa who are being overcharged for
utility service by submeterers. In the Order, #CO established a rebuttable
presumption that a submeterer is a public utifity charges its customers a certain
percentage above the total bill of similarly-siegtustomers of the local public utility
serving the customers’ arealhe PUCO sought comments on what should be the
threshold percentage to establish the rebuttaleleupnptiort.

As explained in the OCC/OPLC Application for Rehegurin this case, the
PUCO'’s proposal compares apples to oradgBg.comparing the total bill of a
residential customer served by a local publictytivith a submetered residential
customer’s total bill, the PUCO is incorrectly alimg the submeterer to charge its
residential consumers for costs that it might notur. For example, submeterers might
not pay distribution riders and charges authorizgthe PUCO that are non-bypassable
for residential consumers under the default tafifpublic utilities in certified territories.
These charges may include riders for energy eff@ygrograms, distribution
modernization, distribution investment, low-incopregrams, regulatory compliance,
and others.

Submeterers should not be allowed to collect mdray residential customers
for utility services that are not being chargeaitgrovided by the submeterer. Instead,
residential customers of submeterers should paytboke charges that are based on

their submeterer’s cost to serve them. So it reasonable to compare “the total bill

1 Order at 9.
2|d. at 11.
3 OCC/OPLC Application for Rehearing at 11-12.
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charges” of consumers served by submeterers toilthef customers served by the local
public utility. The submeterer’s cost to reseltlardistribute utility service to residential
consumers is not the same as the local publi¢ysilcost to provide services directly to
residential consumers.

And the bills rendered to a customer of a locallipuldility are not directly
comparable to the bills rendered by a submeté¥erdirect comparison can be made
because residential consumers served by submelenszdewer protections — and thus
less service quality — than residential custométhelocal public utility.

Residential consumers should not pay more fortyskrvice simply because
their landlord or condominium association has @miad with a submeterer to provide
service. The PUCO should set the threshold peagerfor the rebuttable presumption at
zero percent for submeterers that are providirigyusiervices to residential consumers.
In fact, because submetered service lacks the nmrsprotections provided by a local
public utility, the bill to submetered customereshl be lower. At the very least, the
PUCO should require submeterers to provide the samsumer protections that local
public utilities are required to provide to theirstomers. Submeterers should also be
required to defend their costs in a proceedingreetoe PUCOC.

The definition of public utility in Ohio law contas exceptions only for not-for-
profit electric companies.There is no exception for not-for-profit wateingeanies.

Thus, submeterers that charge residential customers than the actual cost of

4 Consumers should not have to file a complaintaeehsubmeterers’ charges examined by the PUCO.
Instead, the PUCO should require certificationagistration of submeterers, during which the PU@® ¢
scrutinize submeterers’ chargeSeeOCC/OPLC Application for Rehearing at 7-8.

5 SeeR.C. 4905.02(A)(1); R.C. 4905.03(C).



providing the electric service — and all water sebsrers — should be viewed as public
utilities. This would be consistent with Ohio land would protect Ohioans from being
overcharged for utility service. It would also eresthat submeterers abide by Ohio law

and rules, providing much needed protections tw tustomers.

Il. RECOMMENDATIONS

A. The definition of “public utility” under Ohio la w is broad, and
thus the PUCO should construe the definition broadl to help
protect residential consumers from being overchargegfor
utility service.

Ohio law defines “public utility” broadly. R.C. 89.02(A) states, “As used in
this chapter, ‘public utility’ includes every comation, company, co-partnership, person,
or association, the lessees, trustees, or recedvéing foregoing, defined in section
4905.03 of the Revised Code, including any pubiictyithat operates its utility not for
profit....” The law contains only one specific extiep regarding electric utilities — for
an electric light company that does not operatatitdy for a profit® The law also does
not apply to utilities owned or operated by a mipatcorporation.

Under R.C. 4905.03(C),” any person, firm, co-pamshg, voluntary association,
joint-stock association, company, or corporatiohemever organized or incorporated” is
an electric light company “when engaged in the mess of supplying electricity for light,
heat, or power purposes to consumers within take st.” Similarly, under R.C.

4905.03(G), any person, firm, etc. is a water camypavhen engaged in the business of

6 R.C. 4905.02(A)(1).

"R.C. 4905.02(A)(3). Other exceptions are foraiartelephone companies and for railroads.
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supplying water through pipes or tubing, or inraikr manner, to consumers within this
state....”

Hence, if a submeterer is “engaged in the businalsstipplying electricity for
profit — or water, irrespective of its non-profiatis — the submeterer is a public utility
under Ohio law.

B. In the cases where the PUCO has addressed thsue of

submetering, residential consumers were paying thesidential
rate of the public utility serving the area.

In trying to determine what percentage above residlerates should trigger the
rebuttable presumption, it is useful to look at RJ@recedent. While the PUCO has not
issued decisions concerning submetered residehdetric service, it has decided at least
two cases involving submetered residential watdrsmwage service. The PUCO did not
take jurisdiction over the submeterers in thoses&&cause they were landlords.
Nevertheless, the facts of the cases are inforeativ

In Shroyer residential consumers were not charged moretti@local public
utility’s residential rate for water and sewagevgm. The evidence showed that Shroyer
— a manufactured home park owner — metered ordgyvaof its tenants that it considered
water “abusers?” Shroyer received the utility service from they@t a commercial rate
and charged these tenants the city utility’s regidérate? Hence, the metered tenants
did not pay more for utility service from their ord than they would have paid for

residential service directly from the city.

81n re Inscho v. Shroyer’'s Mobile Homé3ase No. 90-182-WS-CSS, et al., Opinion and Offéebruary
27, 1992) (Shroyef), 1992 Ohio PUC LEXIS 137 at [*3]. Water and svgervice for the rest of
Shroyer’s tenants were included in their relot.

°ld.



In Pledger® the owner of a residential apartment complex adits tenants for water
and sewer service that was provided by local gowent bodies! The property owner
charged its tenants the amount of their usagegtas percent “administrative feg.”
The PUCO did not address whether the administréé@eavas reasonable. The PUCO
determined it did not have jurisdiction becauseléinellord was reselling the utility
servicel®

Nevertheless, ten percent is too high for the tiokekfor establishing a rebuttable
presumption as to whether a submeterer is a publity. Submeterers that are not
landlords do not have the obligations that landidrdve under the law. As far as utilities
are concerned, landlords must “[s]upply runningesateasonable amounts of hot water,
and reasonable heat at all times, except wherkuitging that includes the dwelling unit
is not required by law to be equipped for that s or the dwelling unit is so
constructed that heat or hot water is generatemhligstallation within the exclusive
control of the tenant and supplied by a direct jpultlility connection.* Submeterers
that are not landlords have none of the expenssrtiyht be associated with this

obligation. Further, landlords should have thegeeases as part of their rent.

10pledger v. Capital Property Management, | i@dase No. 04-1059-WW-CSS.
4d., Entry (October 6, 2007) at 2.

2See id. Respondent’s Answer (July 13, 2004) at 2-3, 3-4.

3d., Entry at 3-4.

4 R.C. 5321.04(A)(6). Condominiums are not “restimpremises” under Ohio law. R.C. 5321.01(C)(8).
Condominium associations may, but are not requivecegulate the use, maintenance, repair, replasgm
modification, and appearance of the condominiunperty, including common areas and units. R.C.
5311.081(B)(4) and (5).



So the charges for submetered residential utiéityise should closely align with
the submeterer’s cost of providing the servicee Tfireshold for the rebuttable
presumption should be low.

For purposes of establishing the threshold fobattable presumption, it is also
useful to examine the limitations on submeteringpbiglic utility commissions in other
states. The Connecticut Public Utilities Regubatduthority prohibits including the
owner’s costs for submetering (e.g., third-partyeneeading, meter testing, and billing)
in the tenant’s electric bith. Tenants are billed based on their usage multifdiethe
average rate per kWh for the building. The averagge per kWh for the building is the
total monthly bill for the master meter divided ttye number of kwh on the bill.

By tariff, the New Jersey Board of Public Utilitipsohibits the resale of water or
energy for profit® In Oklahoma, the applicable rate for submetetectecity is the
applicable commercial rate without block billingsamilar type billing!”

The PUCO should follow these examples. The PUGHlslset the threshold at
the rate a residential customer of the distributitlity would pay for generation,
transmission, and distribution for the same usageluding any riders not charged to the

submeterer.

15 PURA Generic Investigation of Electric SubmeteriNg. 13-01-26, Interim Decision (August 6, 2014)
at 10. PURA allows for a $5.00 late fee for batmmore than 30 days in arrears.

16 See In the Matter of the Petition of the New Jefsgartment Assodor an Order Authorizing the Use of
Water Sub-metering to Advance Water Conservatidtenw Residential Apartment Buildinds.J. Bd. of
Public Utilities, No. WO11060381, Order Approvingt8netering (August 19, 2011ljy the Matter of a
Pilot Program Allowing Sub-Metering (Formerly Chelgletering) in Residential Properties Regulated by
the New Jersey Housing & Mortgage Finance Agehty. Bd. of Public Utilities, No. AO05080734
(September 14, 2005).

17 Okla. Admin. Code § 165:35-13-7 (1991).



lll.  CONCLUSION

Ohioans need to be protected from abusive pradigesibmeterers serving
residential customers. Companies that are engagtd business of providing electric
service to residential consumers for a profit, alhdubmeterers of water service, should
be deemed to be public utilities. And the PUCQusthoequire submeterers to extend the
same consumer protections to their customersdiat public utilities are required to
provide. Otherwise, customers of submeterergpfaly to receiving a lesser service than
the law requires.

The PUCO's rebuttable presumption should not comfise total bill charges of
similarly-situated customers of the local publiditytto the total bill charges of
customers of submeterers, because submeteregswikehot be charged for all the
riders that the public utility’s residential custera pay. However, the PUCO should set
any threshold at the rate a residential custom#éreofocal public utility would pay for
generation, transmission, and distribution forghme usage, excluding any riders not
charged to the submeterer.

Respectfully submitted,

[s/ Joe Maskovyak

Joe Maskovyak (0029832), Counsel of Record
Affordable and Fair Housing Coordinator
Coalition on Homelessness and Housing in Ohio
175 S. Third St., Suite 580

Columbus, Ohio 43215

Telephone: 614-280-1984
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(willing to accept service via email)




[s/ Ellis Jacobs

Ellis Jacobs (0017435), Counsel of Record
Advocates for Basic Legal Equality, Inc.
130 West Second St., Suite 700 East
Dayton, Ohio 45402

Telephone: 937-535-4419
ejacobs@ablelaw.org

(willing to accept service by e-mail)

Attorney for Edgemont Neighborhood Coalition

/sl Nicholas DiNardo

Nicholas DiNardo (0069544), Counsel of Record
Managing Attorney
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Telephone: 513-362-2816
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BRUCE WESTON (0016973)
OHIO CONSUMERS’ COUNSEL

/s/ Terry L. Etter
Terry L. Etter (0067445), Counsel of Record
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Telephone: (614) 466-7964 (Etter direct)
Terry.Etter@occ.ohio.gov

(willing to accept service via email)

Kimberly W. Bojko (0069402)
Carpenter Lipps & Leland LLP
280 Plaza, Suite 1300

280 North High Street

Columbus, Ohio 43215
Telephone: 614-365-4100
Bojko@carpenterlipps.com

(willing to accept service via email)

Outside Counsel for the Office of the Ohio
Consumers’ Counsel




/s/ Michael R. Smalz

Michael R. Smalz (0041897)

Ohio Poverty Law Center

1108 City Park Ave., Suite 200
Columbus, Ohio 43206
Telephone: (614) 824-2502
msmalz@ohiopovertylaw.org
(willing to accept service via email)
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