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BEFORE  
THE PUBLIC UTILITIES COMMISSION OF OHIO 

DONELL BARKER, 

              Complainant, 

v. 

THE TOLEDO EDISON COMPANY, 

             Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 16-1225-EL-CSS 

THE TOLEDO EDISON COMPANY’S MOTION TO COMPEL DISCOVERY

In accordance with Rule 4901-1-23 of the Ohio Administrative Code, Respondent 

The Toledo Edison Company (“Toledo Edison”) respectfully moves the Public Utilities 

Commission of Ohio (“the Commission”) for an Order: (1) compelling Complainant Donell 

Barker (“Complainant”) to respond to Toledo Edison Company’s First Set of Combined 

Discovery Requests to Complainant (“Combined Discovery Requests”), which were propounded 

upon him on November 11, 2016, and to which responses are overdue; and (2) notifying 

Complainant that if he fails to do so, the Commission will dismiss the pending proceeding.  

A Memorandum in Support is attached and incorporated by reference.  An 

affidavit of counsel is attached as Ex. A. 
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Respectfully submitted, 

/s/Christine E. Watchorn 
Carrie M. Dunn (0076952) 

Counsel of Record 
FirstEnergy Service Company 
76 South Main Street 
Akron, Ohio  44308 
(330) 761-2352 
Fax:  (330) 384-3875 
cdunn@firstenergycorp.com
    (Willing to accept service by email) 

Christine E. Watchorn (0075919) 
Alyson Terrell (0082271) 
Ulmer & Berne LLP 
65 East State Street, Suite 1100 
Columbus, Ohio  43215 
(614) 229-0034 
Fax:  (614) 229-0035 
cwatchorn@ulmer.com
    (Willing to accept service by email) 

On behalf of The Toledo Edison Company 
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MEMORANDUM IN SUPPORT 

I. INTRODUCTION AND BACKGROUND 

Complainant filed this action on June 1, 2016, alleging that he was charged an 

“excessive amount” of electric usage after Toledo Edison replaced the electric meter at 409 

Melrose Avenue in Toledo, Ohio (“Melrose Ave.”). (See Compl.) Complainant also alleges that 

Toledo Edison has “a practice of targeting EEP customers with declining balances and selecting 

them for unwarranted meter changes” and that Toledo Edison demanded Complainant pay his 

account balance or “risk termination of service.” (Id.) Toledo Edison filed its Answer on June 21, 

2016, and denied the allegations.  (See Answer.)  Among other things, Toledo Edison explained 

in its Answer that it replaced the meter at Melrose Avenue on November 10, 2015, pursuant to 

the 2016 Statistical Testing Meter Exchange program; Complainant was not charged an 

“excessive amount” of usage after the meter was replaced; and Toledo Edison did not, and does 

not, engage in the practice of targeting EEP customers with declining balances.  (Id. at ¶ 4.)  

After Toledo Edison replaced Complainant’s meter in November of 2015, he made complaints 

about the recorded usage. Therefore, Toledo Edison removed and tested the meter, which 

showed an accuracy of 99.98%, which is within the tolerances specified in Rule 4901:1-10-05(B) 

of the Ohio Administrative Code. Additionally, although Complainant  alleges in his Complaint 

that his “total balance at the end of 2015 was $800.00,” his last reported balance for the year 

2015 was actually $1,545.37 (which has since increased), and all disconnection notices Toledo 

Edison issued to him complied with Toledo Edison’s Tariff, Commission Rules, and Ohio law. 

(See Compl. at p. 2 and Answer at ¶ 4.) 

The Commission scheduled a settlement conference for August 10, 2016.  (See 

7/13/16 Attorney Examiner Entry.) The parties were unable to resolve the case during the 
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settlement conference. Pursuant to Complainant’s request, a follow-up conference was conducted 

by telephone on September 16, 2016. (See 8/11/16 Attorney Examiner Entry.) The parties were 

unable to resolve the case during the follow-up settlement conference, and the hearing was 

scheduled for December 8, 2016.   

On November 11, 2016, Toledo Edison served Combined Discovery Requests on 

Complainant via email and U.S. Mail.  (See Ex. A at ¶ 1 and Combined Discovery Requests with 

Email and Cover Letter, attached as Ex. B.)  On November 23, 2016, Toledo Edison served on 

Complainant a Notice setting his deposition for the agreed-upon date of December 2, 2016. On 

December 1, 2016, Complainant requested a continuance of the December 8, 2016 hearing, 

stating that he needed additional time to “attain additional facts, Information, Medical Records, 

Documents and evidence.” (See 12/1/16 Request for Extension of Time.) Because the hearing 

was going to be continued, Toledo Edison agreed to reschedule Complainant’s deposition and 

attempted to coordinate a new date with him. However, Complainant was not responsive; 

therefore, Toledo Edison noticed his deposition for December 19, 2016. The Commission then 

continued the hearing to February 1, 2017. (See 12/13/16 Attorney Examiner Entry.) Toledo 

Edison subsequently continued Complainant’s deposition to the agreed-upon date of January 12, 

2017.  

Complainant’s responses the Combined Discovery Requests were due on or 

before December 1, 2016. (Id.)  The Combined Discovery Requests included interrogatories and 

requests for production of documents.  They seek, among other things: the names and contact 

information of all people with knowledge of Complainant’s claims; all witnesses he intends to 

call at the hearing of this matter, including lay and expert witnesses; copies of all documents 

upon which he relies, which support his allegations, and/or which he intends to use at the 
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hearing; an explanation of his alleged damages; information about any inspection or testing 

performed on the electrical equipment at Melrose Avenue; the names of each person who has 

lived at Melrose Avenue from January of 2011 to the present; his affiliation with a company 

called BMT Properties Limited; and Complainant’s residential addresses for the past 10 years.  

(Id.) 

On November 23, 2016, counsel for Toledo Edison had a telephone conference 

with Complainant and confirmed that he received the Combined Discovery Requests, and 

Complainant agreed that he would respond on or before December 1, 2016. (Ex. A at ¶ 4.) 

Complainant did not respond to the Combined Discovery Requests by December 1, 2016. (Id. at 

¶ 5.) On December 6, 2016, counsel for Toledo Edison sent correspondence to Complainant, via 

email and U.S. Mail, notifying him that the discovery responses were overdue, summarizing and 

simplifying the Combined Discovery Requests and explaining why they are relevant to the case, 

and requesting that Complainant provide the overdue responses on or before December 13, 2016 

or Toledo Edison would ask the Commission to compel him to respond. (See Ex. A at ¶ 5 and 

12/6/16 correspondence, attached as Ex. C.)  Complainant did not respond to the Combined 

Discovery Requests by December 13, 2016. (Id. at ¶ 7.) 

On December 16, 2016, counsel for Toledo Edison had a telephone conference 

with Complainant about his deposition and at that time also discussed the status of his responses 

to the Combined Discovery Requests. (Id. at ¶ 8.)  Complainant stated that he would respond to 

the discovery requests. (Id.) However, by December 23, 2016, Complainant had not responded. 

(Id. at ¶ 9.) Therefore, counsel for Toledo Edison sent Complainant another letter advising him 

that Toledo Edison would ask the Commission to compel him to respond if he did not provide 

his responses by December 30, 2016. (Id. at ¶ 9 and 12/23/16 correspondence, attached as Ex. 
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D.) To date, Complainant has not provided responses to the Combined Discovery Requests or 

responded in any way to counsel’s December 23, 2016 letter. 

The hearing is currently scheduled for February 1, 2017, and prefiled testimony is 

due January 25, 2016. Because it has not received discovery responses (or any information or 

communication whatsoever) from Complainant, and with the testimony and hearing deadlines 

fast-approaching, Toledo Edison is contemporaneously filing a Motion to Continue February 1, 

2017 Hearing and Request for Expedited Ruling.  (See 1/6/17 Mot. to Continue.) 

II. LAW AND ARGUMENT 

Toledo Edison served its Combined Discovery Requests, including interrogatories 

and requests for production of documents, upon Complainant by email and U.S. Mail on 

November 11, 2016 in accordance with Rules 4901-1-16, 4901-1-18, 4901-1-19, and 4901-1-20 

of the O.A.C. Complainant’s responses were due on or before December 1, 2016, pursuant to 

Rules 4901-1-19(A) and 4901-1-20(C) of the O.A.C. Complainant failed to respond to the 

discovery requests.   

As set forth above, counsel for Toledo Edison has made a good faith effort to 

resolve this discovery dispute with Complainant. (See Affidavit, attached as Ex. A.)  

Specifically, counsel for Toledo Edison had two phone conferences with Complainant and sent 

him two letters, on December 6, 2016 and December 23, 2016, explaining and simplifying the 

discovery requests, explaining why they are relevant, explaining that they are overdue, and 

advising that Toledo Edison would ask the Commission to compel him to respond. (See Exs. A, 

C, and D.)  In its December 23, 2016 correspondence, Toledo Edison asked Complainant to 

provide his responses by December 30, 2016.  (See Exs. A and D.)  To date, Complainant has 

not responded to the Combined Discovery Requests. (Ex. A at ¶ 10.) 
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As evidenced by the discovery requests themselves, they are narrowly tailored to 

elicit information that is relevant and discoverable in the pending proceeding, in accordance with 

Rules 4901-1-16(B) and 4901-1-23(C)(1)(b).  (See Ex. B.)  Toledo Edison’s interrogatories and 

requests for production of documents seek, among other things: the names and contact 

information of all people with knowledge of Complainant’s claims; all witnesses he intends to 

call at the hearing of this matter, including lay and expert witnesses; copies of all documents 

upon which he relies, which support his allegations, and/or which he intends to use at the 

hearing; an explanation of his alleged damages; information about any inspection or testing 

performed on the electrical equipment at Melrose Avenue; the names of each person who has 

lived at Melrose Avenue from January of 2011 to the present; his affiliation with a company 

called BMT Properties Limited; and Complainant’s residential addresses for the past 10 years.  

(Id.) 

 All information sought by Toledo Edison is relevant to this proceeding and is 

discoverable.  O.A.C. 4901-1-16(B). The PUCO frequently grants motions to compel under 

circumstances similar to those at issue here.  See, e.g.,  In the Matter of the Complaint of Patrick 

Allen v. Ohio Edison Company, Case No. 15-1237-EL-CSS (Entry Issued December 1, 2015); In 

the Matter of the Complaint of Diane Wilkos v. Ohio Edison Company, Case No. 16-183-IL-CSS 

(Entry Issued July 19, 2016). 

III. CONCLUSION 

For the reasons set forth herein, The Toledo Edison Company respectfully 

requests, pursuant to Rule 4901-1-23 of the O.A.C., that the Commission grant this Motion in 

full and: (1) issue an order directing Complainant to respond fully, in writing, and in the case of 

the interrogatories, under oath, by a date certain to Toledo Edison’s Combined Discovery 
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Requests; and (2) notifying Complainant that if he fails to do so, the Commission will dismiss 

the pending proceeding. 

/s/ Christine E. Watchorn  
Carrie M. Dunn (0076952) 

Counsel of Record 
FirstEnergy Service Company 
76 South Main Street 
Akron, Ohio  44308 
(330) 761-2352 
(330) 384-3875 Fax 
cdunn@firstenergycorp.com
      (Willing to accept service by email) 

and  

Christine E. Watchorn  (0075919) 
Alyson Terrell  (0082271) 
Ulmer & Berne LLP 
65 East State Street, Suite 1100 
Columbus, Ohio  43215 
(614) 229-0001 
(614) 229-0002 Fax 
cwatchorn@ulmer.com
aterrell@ulmer.com
      (Willing to accept service by email) 

On behalf of The Toledo Edison Company 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing The Toledo Edison Company’s 

Motion to Compel was served via U.S. Mail this 6th day of January, 2017 upon: 

Donell Barker 
409 Melrose Avenue 
Toledo, Ohio 43610 

donell_barker@sbcglobal.net
Complainant, pro se 

/s/Christine E. Watchorn 
On behalf of The Toledo Edison Company 
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Associate 

 

ATTORNEYS DIRECT 614.229.0042 
DIRECT FAX 614.229.0043 

EMAIL alerrell GuImet. com  

December 6, 2016 

VIA EMAIL & U.S. MAIL 

Donell Barker 
409 Melrose Avenue 
Toledo, Ohio 43610 

Re: Donell Barker v. The Toledo Edison Company 
Case No. 16-1225-EL-CSS 

Dear Mr. Barker: 

On November 11, 2016, we sent you via mail and email Toledo Edison Company's First 
Set of Combined Discovery Requests to Comp:ainant. According to the rules of the Public 
Utilities Commission of Ohio (Sections 4901-1-19 and 4901-1-20 of the Ohio 
Administrative Code), your written responses were due by December 1, 2016. When we 
talked on the phone on November 23, 2016, you confirmed that you received the requests 
and that you would provide your responses to me on or before December 1, 2016. I have 
not received your written responses and they are now overdue. Please provide the written 
responses to me by December 13, 2016. If I do not receive them by that date, we will ask 
the PUCO to compel you to respond. 

Toledo Edison's discovery requests seek information that is relevant to this case, because 
it relates to witnesses, exhibits, and key facts. Specifically, we are asking you to answer 
these questions in writing: 

1. List the names and contact information (addresses and phone numbers) of all 
people who have information about your claims in this case. 

2. List all of the exhibits (papers, materials, documents) that you are going to use at 
the hearing. 

3. List the names and contact information (addresses and phone numbers) of all 
witnesses that you will call at the hearing — including fact witnesses and expert 
witnesses. 

4. For each expert witness, tell us his or her qualifications and the subjects, facts, and 
opinions about which he or she will testify. 

5. Tell us the amount of the damages, if any, you are claiming and give an 
explanation of how you determined that amount. 

6. Tell us whether any people, other than employees of Toledo Edison, have 
inspected. examined tested, measured, or otherwise made any assessment of the 

• LEVELAND 

COLUMBUS 

CINCINNATI 

CHICAGO 

BOCA RATON 

ULMER.COM  

65 East State Street FIRM 614.229.0000 FAX 614.229.000' 
Suite 1100 
Columbus, OH 43215-4213 

EXHIBIT C
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electric service and/or electrical equipment and/or electric meters at 409 Melrose 
Ave., and if so, provide their names, company names, addresses, phone numbers, 
dates of inspection or testing, and results. 

7. Tell us each person who has lived at 409 Melrose Ave. from January 1, 2011 to the 
present, and the dates each person resided there. 

8. Tell us each person who is currently living at 409 Melrose Ave. and the date(s) on 
which they began residing there. 

9. Tell us each person who is currently living at 2372 Fulton St. Uppr, Toledo, Ohio 
43620, and the date(s) on which they began residing there. 

10. Tell us if you are affiliated with BMT Properties Limited in any way (for example as 
an employee, owner, shareholder, or representative), and if so, what your affiliaton 
is. 

11. Tell us your current residential address and all addresses where you have lived 
the past 10 years, including the dates you lived at each address. 

And, we are asking you to give us copies of these documents:  

1. All documents you looked at or referred to in answering the questions listed above. 

2. All documents and papers that explain how you calculate the damages, if any, that 
you are claiming in this case. 

3. All documents (including all reports) related to any testing or inspections of the 
electric service or equipment at 409 Melrose Ave. performed by anyone other than 
Toledo Edison. 

4. All of the documents that you plan to use at any deposition and at the hearing. This 
includes the medical records, documents, and evidence that you referred to 
in your November 30, 2016 request for a continuance of the hearing. 

5. All documents that relate to any expert witnesses you will call at the hearing, 
including: their resumes, lists of materials they have professionally published, their 
reports (including drafts), any letters or emails between you and them, any 
documents they have reviewed, any documents they have created, and any 
documents or data you gave them. 

6. All lease or rental agreements entered into with tenants of 409 Melrose Ave. from 
January 1, 2011 to the present. 

EXHIBIT C
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As indicated above, we expect to receive the written discovery responses from you by 
December 13, 2016. 

If you have any questions, please feel free to contact me. 

S:ncerely, 

Alyson T 

COL1997 271 LO7v 1 
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Case No(s). 16-1225-EL-CSS

Summary: Motion The Toledo Edison Company's Motion to Compel Discovery electronically
filed by Ms. Christine E. Watchorn on behalf of The Toledo Edison Company


