
 

 

Matthew R. Pritchard 
614.719.2842—Direct Dial 
mpritchard@mwncmh.com 

 
December 7, 2016 
 
Bryce McKenney 
Gregory Price 
Attorney Examiners 
Legal Department 
Public Utilities Commission of Ohio 
180 East Broad Street, 12th Floor 
Columbus OH  43215 
 
RE: In the Matter of the Application of The Dayton Power and Light Company for Approval 

of Its Electric Security Plan, PUCO Case Nos. 16-395-EL-SSO, et al. 
 
Dear Attorney Examiners Price and McKenney, 
 
As you are aware, Industrial Energy Users-Ohio (“IEU-Ohio”) has a pending Motion to Compel in 
The Dayton Power and Light Company’s (“DP&L”) pending electric security plan (“ESP”) (Case 
Nos. 16-395-EL-SSO, et al.).  IEU-Ohio’s Motion to Compel sought the production of DP&L’s 
impairment analyses.  IEU-Ohio and DP&L have worked extensively to resolve the parties’ 
respective issues and DP&L has produced its internal documents related to the impairment 
analyses.  The only issue that remains with respect to IEU-Ohio’s Motion to Compel involves the 
impairment analyses-related documents created by its outside consultant, Deloitte.   
 
Based on representations from DP&L’s counsel, DP&L has waived all of its objections to the 
disclosure of the Deloitte documents except confidentiality.  DP&L’s counsel has represented that 
DP&L is willing to produce these documents to IEU-Ohio but is currently under a contractual 
obligation with Deloitte to not disclose the documents.  Deloitte has provided IEU-Ohio, through 
counsel for DP&L, with two letters that propose terms and conditions upon which Deloitte would 
allow DP&L to release the documents to IEU-Ohio (the letters contain the same terms and 
conditions).  Among other issues with Deloitte’s proposal is that it would prohibit IEU-Ohio from 
disclosing the documents or the information in the documents to anyone but DP&L and Deloitte.  
Thus, under Deloitte’s proposed conditions of release, IEU-Ohio would be prohibited from using 
these documents or the information contained therein at the hearing in this matter.   
 
IEU-Ohio twice conveyed its disagreement with the terms proposed by Deloitte, but to date has not 
satisfactorily resolved the issue with DP&L and Deloitte.  IEU-Ohio has proposed to treat the 
Deloitte-related documents as confidential (if so designated by DP&L) pursuant to the protective 
agreement that IEU-Ohio and DP&L have entered into in this proceeding.  IEU-Ohio is unaware of 
any uniqueness as to the Deloitte-related documents that would render the existing protective 
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agreement unsatisfactory to protect the confidential nature of the documents.  The protective 
agreement between DP&L and IEU-Ohio (Attachment C) is attached to this letter as are the two 
letters from Deloitte (see Attachments A and B). 
 
As briefed in IEU-Ohio’s Motion to Compel and IEU-Ohio’s Reply in Support of the Motion to 
Compel, the Commission has the authority to order DP&L to produce the documents to IEU-Ohio 
irrespective of any private contractual obligation DP&L might have with Deloitte (Motion to Compel 
at 9-12, Reply at 4-5).  Any issue with the confidentiality of these documents can be addressed 
within the framework of the protective agreement that IEU-Ohio and DP&L have entered into in this 
proceeding.   
 
This discovery dispute that is the subject of IEU-Ohio’s Motion to Compel dates back to IEU-Ohio’s 
fourth set of discovery in this matter, which was served upon DP&L on May 31, 2016.  In the six 
months that have passed, IEU-Ohio has expended considerable efforts to try to resolve the 
discovery issues both before and after IEU-Ohio filed its Motion to Compel, but IEU-Ohio’s efforts 
have been unsuccessful in completely resolving the matter.   
 
At the October 4, 2016 prehearing conference before Attorney Examiner McKenney, counsel for 
IEU-Ohio indicated that it would inform you if the issues underlying the Motion to Compel could not 
be resolved.  Accordingly, IEU-Ohio is hereby informing you of the unresolved issue underlying the 
Motion to Compel and therefore requests that you take up consideration of IEU-Ohio’s Motion to 
Compel and grant the Motion.  Given that the only issue that remains is the disclosure restriction 
between DP&L and Deloitte, IEU-Ohio believes that the Commission can grant the Motion to 
Compel without the need for a prehearing conference on the Motion.   
 
Sincerely, 
 
 
/s/ Matthew R. Pritchard  
Matthew R. Pritchard 
Counsel for IEU-Ohio 
 
 
MRP:dr 
Attachments 
 
cc: Parties of Record (w/Attachments) 
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Case No. 16-0395-EL-SSO
The Dayton Power and Light Company for
Approval of Its Electric Security Plan

In the Matter of the Application of Case No. 16-0396-EL-ATA
The Dayton Power and Light Company for
Approval of Revised Tariffs

In the Matter of the Application of Case No. 16-0937-EL-AAM
The Dayton Power and Light Company for
Approval of Certain Accounting Authority
Pursuant to Ohio Rev. Code § 4905.13

STIPULATED PROTECTIVE AGREEMENT

WHEREAS, the Stipulating Parties recognize that, pursuant to discovery or

otherwise during the course of this proceeding, they may be required to disclose confidential

information.

WHEREAS, the Stipulating Parties have, through counsel, stipulated to this

Stipulated Protective Agreement ("Agreement") in accordance with Ohio Admin. Code § 4901-

1-24 to prevent unnecessary disclosure or dissemination of such confidential information.

THEREFORE, IT IS AGREED that the following provisions of this Agreement

shall control the disclosure, dissemination, and use of confidential information in this

proceeding:

1. This Agreement shall apply to the Stipulating Parties. A party to the litigation

may become a Stipulating Party by signing this Stipulated Protective Agreement, or by

completing and signing the form attached as Exhibit A.

ATTACHMENT C



2. This Agreement shall apply to all information, documents and things subject to

discovery in this action, including without limitation, testimony adduced at depositions upon oral

examination pursuant to Ohio Admin. Code § 4901-1-21, answers to interrogatories pursuant to

Ohio Admin. Code § 4901-1-19, documents and things produced pursuant to Ohio Admin. Code

§ 4901-1-20, and answers to requests for admission pursuant to Ohio Admin. Code § 4901-1-22.

3. A Stipulating Party may designate information or documents produced, used or

disclosed in connection with this proceeding as "CONFIDENTIAL"; "CONFIDENTIAL -

ATTORNEYS' EYES ONLY"; or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S

EYES ONLY" and subject to the protections and requirements of this Agreement, if so

designated in writing, or orally if recorded as part of a deposition, pursuant to the terms of this

Agreement.

a. Information and documents that a Stipulating Party in good faith believes

contain or refer to information that is not generally available to or

accessible by the general public, or that is to be kept confidential due to

preexisting obligations, or that is otherwise confidential, may be

designated as "CONFIDENTIAL."

b. Information and documents that a Stipulating Party in good faith believes

contain or refer to trade secrets or other confidential research,

development, business, or financial information, or other confidential

commercial information, and that, if disclosed to suppliers, competitors or

customers, would tend to damage the Stipulating Party's competitive
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position may be designated as "CONFIDENTIAL -ATTORNEYS' EYES

ONLY."

c. Information and documents that a Stipulating Party in good faith believes

constitutes, contains, or refers to proprietary technology or information

owned or developed by the producing party which has not previously been

provided to the opposing party may be designated as "HIGHLY

CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY."

4. Any information or document designated as "CONFIDENTIAL" shall be used by

the receiving Stipulating Party solely in connection with this proceeding and shall not be

disclosed to anyone other than the following persons:

a. Corporate officers or employees or volunteers who are working on the

matter of a receiving Stipulating Party, and in-house counsel of a receiving

Stipulating Party, provided that:

1. they sign a Declaration in the form of Exhibit B, attached;

2. the disclosure is necessary to the prosecution or defense of

this action; and

3. the information is maintained in separate and identifiable

files, access to which is restricted to the foregoing persons;

b. The Commission, the Attorney Examiner(s) assigned to this matter, and

Commission Staff provided the information or document is filed under

seal;
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c. Counsel of record for the Stipulating Parties and employees of such,

including attorneys, paralegals, secretaries, and clerks to whom it is

necessary that the material be shown for purposes of this litigation;

d. Actual independent technical experts of the Stipulating Parties who have

signed a Declaration in the form of Exhibit B, attached;

e. Document contractors, exhibit contractors, and graphic art contractors of

the Stipulating Parties to whom it is necessary that the material be shown

for purposes of this litigation, and who have signed a Declaration in the

form of Exhibit B, attached;

f. Persons testifying in deposition to the extent the "CONFIDENTIAL"

document or information was authored by or addressed to the person

testifying or such person is established as knowledgeable of such

information or contents of the document prior to disclosing the

information or document; and

g. Court reporters.

5. Any information or document designated as "CONFIDENTIAL - ATTORNEYS'

EYES ONLY" shall be used by the receiving Stipulating Party solely in connection with this

proceeding and shall not be disclosed to anyone other than:

a. The Commission, the Attorney Examiner(s) assigned to this matter, and

Commission Staff provided the information or document is filed under

seal;
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b. Counsel of record for the Stipulating Parties and employees of such,

including attorneys, paralegals, secretaries, and clerks to whom it is

necessary that the material be shown for purposes of this litigation;

c. Actual independent technical experts of the Stipulating Parties who have

signed a Declaration in the form of Exhibit B, attached;

d. Document contractors, exhibit contractors, and graphic art contractors of

the Stipulating Parties to whom it is necessary that the material be shown

for purposes of this litigation, and who have signed a Declaration in the

form of Exhibit B, attached;

e. Persons testifying in deposition to the extent the "CONFIDENTIAL -

ATTORNEYS' EYES ONLY" document or information was authored by

or addressed to the person testifying or such person is established as

knowledgeable of such information or contents of the document prior to

disclosing the information or document; and

f. Court reporters.

6. Any information or document designated as "HIGHLY CONFIDENTIAL -

OUTSIDE COUNSEL'S EYES ONLY" shall be used by the receiving Stipulating Party solely in

connection with this proceeding and shall not be disclosed to anyone other than:

a. The Commission, the Attorney Examiner(s) assigned to this matter, and

Commission Staff provided the information or document is filed under

seal;

5



b. Outside counsel of record for the Stipulating Parties and employees of

such, including attorneys, paralegals, secretaries, and clerks to whom it is

necessary that the material be shown for purposes of this litigation;

c. Actual independent technical experts of the Stipulating Parties who have

signed a Declaration in the form of Exhibit B, attached;

d. Document contractors, exhibit contractors, and graphic art contractors of

the Stipulating Parties to whom it is necessary that the material be shown

for purposes of this litigation, and who have signed a Declaration in the

form of Exhibit B, attached;

e. Persons testifying in deposition to the extent the "HIGHLY

CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY" document or

information was authored by or addressed to the person testifying or such

person is established as knowledgeable of such information or contents of

the document prior to disclosing the information or document; and

f. Court reporters.

7. To be protected by this Agreement, a document shall be marked

"CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY"; or "HIGHLY

CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY." In the case of documents that are

inspected before copies of those documents are requested or produced, those documents and their

contents shall be treated as "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S EYES

ONLY" until copies of those documents are provided, at which time the documents shall be
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treated as "CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY"; or

"HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY" if so designated.

8. Information conveyed or discussed in testimony at a deposition shall be subject

to this Agreement, provided that it is designated as "CONFIDENTIAL"; "CONFIDENTIAL -

ATTORNEYS' EYES ONLY"; or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S

EYES ONLY" orally or in writing either at the time of the deposition or after receipt by the

Stipulating Parties of the transcript.

For such time as any information or documents designated

"CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY";

or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY"

are disclosed in a deposition, the Stipulating Party whose information or

documents are to be disclosed shall have the right to exclude from

attendance at the deposition any person who is not entitled to receive such

information or documents pursuant to this Agreement.

b. In the event that a Stipulating Party believes that "CONFIDENTIAL";

"CONFIDENTIAL - ATTORNEYS' EYES ONLY"; or "HIGHLY

CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY" information

will be disclosed during a deposition, counsel for the Stipulating Party

may designate on the record that all or specific portions of the deposition

transcript, and the information contained therein, is to be treated as

"CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY";
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or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S EYES

ONLY."

c. A Stipulating Party shall have thirty (30) days after receiving a copy of the

deposition transcript in which to designate all or specific portions of the

transcript as "CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS'

EYES ONLY"; or "HIGHLY CONFIDENTIAL - OUTSIDE

COUNSEL'S EYES ONLY," as appropriate. If, within such thirty (30)

days, no Stipulating Party designates in writing certain portions of the

transcript as "CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS'

EYES ONLY"; or "HIGHLY CONFIDENTIAL - OUTSIDE

COUNSEL'S EYES ONLY," any Stipulating Party shall be permitted to

use such portions of the transcript and the information contained therein

with no restrictions of confidentiality.

d. Nothing in this Agreement shall be construed to restrict the use or

disclosure of "CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS'

EYES ONLY"; or "HIGHLY CONFIDENTIAL - OUTSIDE

COUNSEL'S EYES ONLY" information or documents at a hearing in this

matter; provided, however, that the use or disclosure of

"CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY";

or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY"

information or documents at a hearing in this matter shall be addressed by

this Commission at the appropriate time.



•

9. The failure of a Stipulating Party to designate information or documents as

"CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY"; or "HIGHLY

CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY" in accordance with this Agreement,

and the failure to object to such a designation, shall not preclude a Stipulating Party at a later

time from subsequently designating or objecting to the designation of such information or

documents as "CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY"; or

"HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY." The Stipulating Parties

understand and acknowledge that a Stipulating Party's failure to designate information or

documents as either "CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY";

or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY" at or within the time

specified in this Agreement relieves the other Stipulating Party of any obligation of

confidentiality until the designation is actually made. If material is appropriately designated as

"CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY"; or "HIGHLY

CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY" after the material was initially

produced, then the receiving Stipulating Party, on notification of the designation, must make

reasonable efforts to assure that the material is treated in accordance with the provisions of this

protective Agreement.

10. Nothing shall be designated as "CONFIDENTIAL"; "CONFIDENTIAL -

ATTORNEYS' EYES ONLY"; or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S

EYES ONLY" if it is information that:

a. is in the public domain at the time of disclosure;
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b. becomes part of the public domain other than through the actions of any of

the other Stipulating Parties;

c. was in the rightful and lawful possession of the receiving Stipulating Party

at the time of disclosure; or

d. is lawfully received by the receiving Stipulating Party at a later date from

a party without restriction as to disclosure, provided such party has the

right to make the disclosure to the receiving Stipulating Party.

1 1 . The counsel of record shall retain the original, executed Declarations in the form

of Exhibit B that have been executed by that Stipulating Party, its experts, and contractors,

pursuant to Paragraphs 4, 5, and 6 above.

12. Unless otherwise required by the Commission, whenever a Stipulating Party

intends to file with the Commission any document (including prefiled testimony) designated as

"CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY"; or "HIGHLY

CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY," the Stipulating Party filing such

document shall:

a. file under seal with the Commission any such document designated as

"CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY";

or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S EYES

ONLY";

b. file under seal with the Commission any document (including prefiled

testimony) that contains or is based in any part on any
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"CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY";

or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY"

information or document that was obtained from any Stipulating Party;

and

c. at the same time that documents are filed under seal, file a motion for

protective order, reciting the facts that the documents are confidential, that

they were produced pursuant to a Stipulated Protective Agreement, and

that the Agreement requires that the documents be filed under seal.

13. Unless otherwise agreed in writing by the Stipulating Party that produced the

documents, within one hundred twenty (120) days after the conclusion of the matter, including

all appeals therefrom, all documents designated as "CONFIDENTIAL"; "CONFIDENTIAL -

ATTORNEYS' EYES ONLY"; or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S

EYES ONLY," all copies of documents designated as "CONFIDENTIAL"; "CONFIDENTIAL -

ATTORNEYS' EYES ONLY"; or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S

EYES ONLY," and all excerpts therefrom in the possession, custody or control of the Stipulating

Parties, and their experts, investigators, advisors, or consultants shall be destroyed or returned to

counsel for the producing Stipulating Party. Counsel may keep one copy of such information in

their file.

14. The Commission shall have jurisdiction over the Stipulating Parties for the

purpose of ensuring compliance with this Agreement and granting such amendments,

modifications, and additions to this Agreement and such other and further relief as may he
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necessary. This Agreement shall survive the final disposition of this proceeding, by judgment,

dismissal, settlement, or otherwise.

15. If a producing Stipulating Party produces a document designated as

"CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY"; or "HIGHLY

CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY," and a receiving Stipulating Party

believes that the document is not entitled to such designation under this Agreement, then the

receiving Stipulating Party may object to that designation by giving notice of that objection to

the producing Stipulating Party. If the producing Stipulating Party does not file a motion for

protective order within 10 business days of receiving such notice, then the document shall not be

subject to the protections and requirements of this Agreement.

16. If a receiving Stipulating Party is required to disclose any document or

information designated as "CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES

ONLY"; or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY" pursuant to

any law, regulation, subpoena, order or rule of any governmental authority, the receiving

Stipulating Party shall give advance written notice of at least 10 business days of any such

requested disclosure in writing to the counsel of the producing Stipulating Party to afford that

producing Stipulating Party the opportunity to seek legal protection from the disclosure of such

information or documents.

17. In the event that anyone violates or threatens to violate the terms of this

Agreement, the aggrieved Stipulating Party may apply immediately to obtain injunctive relief

against any such violation or threatened violation, and in the event the aggrieved Stipulating
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Party shall do so, the respondent shall not employ as a defense that the aggrieved Stipulating

Party possesses an adequate remedy at law.

18. The inadvertent production or disclosure during discovery of an attorney-client

privileged, work product, or other protected document or information ("Protected Material")

shall not he deemed a waiver of privilege, work product, or other protection or immunity from

discovery by the producing Stipulating Party. Upon notice by the producing Stipulating Party

that Protected Material was produced or disclosed, all recipients of the Protected Material shall

not use it (or information in it) in any litigation, not permit it to be copied, distributed or

otherwise disclosed to any other person until the matter of its production or disclosure is resolved

either amicably by the parties, or by order of the Commission.

19. This Agreement shall not be construed as a waiver by any Stipulating Party of

objection to discovery on grounds other than the confidentiality of discovery sought.

20. Nothing in the foregoing provisions of this Agreement shall be deemed to

preclude a Stipulating Party from seeking and obtaining, on an appropriate showing, additional

protection with respect to the confidentiality of documents or other discovery material or relief

from this Agreement with respect to particular material designated as containing

"CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES ONLY"; or "HIGHLY

CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY" information.

21. This Agreement shall be without prejudice to the right of any Stipulating Party to

have determined by motion, at any time, whether any documents or information has been

improperly designated as "CONFIDENTIAL"; "CONFIDENTIAL - ATTORNEYS' EYES

ONLY"; or "HIGHLY CONFIDENTIAL - OUTSIDE COUNSEL'S EYES ONLY," in which
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event, the Stipulating Party contesting the assertion of confidentiality shall have the burden of

establishing the non-confidentiality of the documents or information.

AGREED:

THE DAYTON PO IER AND LIGHT
COMP

By:By:

Printed Name:

1030391.1

/fr144-,:, A. El
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By:
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