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INTRODUCTION

The Office of the Ohio Consumers’ Counsel (“*OCGlgd this Application for
Rehearing to protect 1.2 million Ohioans from paysubsidies to AEP Ohfidn the form
of a PPA Rider. The Public Utilities Commission@iiio (“PUCQ?”) still has the ability
to reconsider its unreasonable and unlawful deessio this proceeding. The PUCO has
approved a program for AEP Ohio to charge consume&sbove market prices,
millions of dollars per year for the next eight sg@éor uneconomic generation. Under
AEP Ohio’s PPA Rider the government (PUCO) woulguree customers to guarantee
(via a subsidy) the utility profits on its genengfiunits (AEP Ohio’s OVEC interest).

The subsidization of Ohio’s electric utilities kg consumers must stop. In 1999
the Ohio General Assembly approved Senate BIillS3R* 3”), which replaced cost-based

regulation with competitive markets for generatioi®hio. The fundamental idea behind

2 AEP Ohio refers to Ohio Power Company.



S.B. 3 is that retail customers should not nowsded to protect Ohio electric utilities
from competitive generation market risks or losgdsP Ohio is now wholly responsible
for whether it is in a competitive position in theneration market. AEP Ohio should not
now be subsidized and bailed out by captive conssinseich action would run counter
to a competitive market. Instead, consumers shadelive the benefits of competitive
market pricing as the Ohio General Assembly intendel999.

OCC, on behalf of Ohio’s residential energy constengubmits this Third
Application for Rehearing on the PUCQO'’s Fourth Frtn Rehearing. The PUCO should
issue decisions that support Ohio energy policyketa, and the consumer protection
that state policy for competitive electric genevatmarkets provides. The PUCO should
say “yes” to lower-priced, competitive electricqas for Ohio consumers and “no” to
subsidized bailouts for electric utilities at comsr expense. To protect consumers, the
public interest, and sound energy policy, the PWBGuld rehear its decisions, consistent

with this Application for Rehearing.

. STANDARD OF REVIEW

Applications for rehearing are governed by R.C.3190. The statute permits
“any party who has entered an appearance in persioy counsel in the proceeding” to
apply for rehearing in respect to “any matters aeiieed in the proceeding.”
Applications for rehearing must be filed withinrtigidays of the PUCO'’s orders.

OCC filed a motion to intervene in this proceedimgDecember 24, 2013. OCC'’s
motion to intervene was granted by Entry dated &) 2014. OCC also filed testimony
regarding AEP Ohio's electric security plan (“ESRICC actively participated in the

evidentiary hearing and rehearing process.
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R.C. 4903.10 requires that an application for rehgamust be “in writing and
shall set forth specifically the ground or grouaswhich the applicant considers the
order to be unreasonable or unlawful.” AdditionaBhio Adm. Code 4901-1-35(A)
states: “An application for rehearing must be agoanied by a memorandum in support,
which shall be filed no later than the applicationrehearing.”

In considering an application for rehearing, R.@03.10 provides that “the
commission may grant and hold such rehearing omtitéer specified in such
application, if in its judgment sufficient reasdretefor is made to appear.” The statute
also provides: “[i]f, after such rehearing, the eoission is of the opinion that the
original order or any part thereof is in any respegust or unwarranted, or should be
changed, the commission may abrogate or modifgdnee; otherwise such order shall be
affirmed.” The statutory standard for abrogatingiegoortions of the Opinion and Order
and modifying other portions are met here. The PWBaQuld grant and hold rehearing
on the matters specified in this Application forn@aring, and subsequently abrogate or

modify its Fourth Entry on Rehearing.

.  ERRORS

ASSIGNMENT OF ERROR 1: The PUCO erred when it unlavfully and
unreasonably approved a PPA rider without statutoryauthority to do so.

R.C. 4928.143(B)(2) allows ESP plans to includeyahbse provisions listed in
the statute. The Ohio Supreme Court has ruled‘fibtits terms, R.C. 4928.143(B)(2)

allows plans to include only ‘any of the followingfovisions. It does not allow plans to



include ‘any provision.” So if a provision does not fit specifically withine statute, it is
not authorized.

The PUCQO, in its Order adopting the ESP in thi®cass unable to find a statute
thatpermittedAEP Ohio’s PPA charge. Instead, the PUCO fountribthingprohibited
the PPA chargéThe question cannot be if there is anything instia¢ute thaprevents
the PUCO from permitting the charge, but whetherehs language in the statue that
permitsthe PUCO to authorize the charge. The PUCO mua dgplicit authority to
permit the charge.

In justifying the PPA charge under R.C. 4928.148{Kd), the PUCO stated that
there is nothing in “R.C. Chapter 4928 tpabhibits AEP from providing a generation
service to shopping customer as part of an ESI®ngsas such service is consistent with
the terms of R.C. 4928.143(B)(2)(d) !t further stated that R.C. 4928.143(B)(2)(d) “doe
not precludeauthorization of a [PPA] charg&.”

The Supreme Court has made it clear that “[i]jxi®@atic that the PUCO, as a
creature of statute, may exercise only that jucisain conferred it by the General
Assembly.” In an earlier Columbus Southern Power Companyaase, the Court held
that “[w]hile the General Assembly has delegateith@uty to the PUCO to set just and

reasonable rates for public utilities under itsgdiction, it has done so by providing a

% In Re Application of Columbus Southern Power (2011), 128 Ohio St.3d 512, 947 N.E.2d 655 at 664
* Fourth Entry on Rehearing at 23 50.

® |d. (emphasis added).

® |d. (emphasis added).

" Columbus S. Power Co. v. Pub. Util. Con{r®93), 67 Ohio St.3d 535, 620 N.E.2d 835, cifiayton
Communications Corp. v. Pub. Util. Com{h980), 64 Ohio St.2d 302, 18 0.0.3d 478, 414 AIH.051;
Pike Natural Gas Co. v. Pub. Util. Com(i981), 68 Ohio St.2d 181, 22 0.0.3d 410, 429 RiE44;
Consumers' Counsel v. Pub. Util. Con(iB81), 67 Ohio St.2d 153, 21 0.0.3d 96, 423 NIB20;
Werlin Corp. v. Pub. Util. Comn{1978), 53 Ohio St.2d 76, 7 O.0.3d 152, 372 N.E22; Ohio Pub.
Interest Action Group, Inc. v. Pub. Util. Comr{l975), 43 Ohio St.2d 175, 72 0.0.2d 98, 331 MdE.30.
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detailed, comprehensive and, as construed by ¢hig,anandatory ratemaking
formula.”

The rule announced by the General Assembly andvadtl by the Court — that the
PUCO is a creature of statute with limited andraedi powers — should be applied in this
case. When the General Assembly delegated awthorihe PUCO to set rates in an
ESP, it did so by providing detailed, comprehensarel mandatory statutory
requirements. Those statutory requirements areacted in Chapter 4928. But instead of
specifying what R.C. 4928.148lows, the PUCO said in its order that there is nothmng
the statute thatrohibits’ or preclude&® authorization.

The Court has explained that “[tlhe comprehensatemaking formula provided
by the General Assembly is meant to protect andrnzal the interests of the public
utilities and their ratepayers alik&"In authorizing the PPA rider, the PUCO — by its
own admission — has exceeded its authorized powbesPUCO, as an agency created
by statute, must specify a statute thatmitsit to add the PPA charge on customers’
bills, not simply say that nothingreventst.

The PUCO should grant rehearing on Assignment adrBNo. 1.

8 Columbus S. Power Co. v. Pub. Util. Con{r®93), 67 Ohio St. 3d 535, 620 N.E.2d 835 at 838
® Fourth Entry on Rehearing at 23 {50.
10

Id.

M Columbus S. Power Co. v. Pub. Util. Con{r®93), 67 Ohio St. 3d 535, 620 N.E.2d 835, dt, iting
Dayton Power & Light Co. v. Pub. Util. Com(1980), 4 Ohio St.3d 91, 447 N.E.2d 733.
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ASSIGNMENT OF ERROR 2: The PUCO erred by unlawfully and unreasonably
approving the PPA rider under R.C. 4928.143(B)(2)(dwhen the Utility’s
application failed to meet the mandatory statutoryfiling requirements of Ohio Adm.
Code 4901:1-35-03(C)(9)(c)(i).

The PUCQO itself has recognized that AEP Ohio eitecomply with mandatory
filing requirements. It stated that “Ohio Adm. @#901:1-35-03(C)(9)(c)(i) requires an
ESP application to include a descriptive ratiorsaid other information for any
component of the ESP that would have the effetitfing customer shopping:® But
then said that “the Company was not required toppmith the rule.** The PUCO
said in its order that “although Ohio Adm. Code #49035-09(C)(9)(c)(i) requires an
ESP application to include a descriptive ratiorsaid other information for any
component of the ESP that would have the effetitrofing customer shopping, AEP
Ohio did not propose the PPA rider, at the timélmlg of its ESP application, as a
limitation on customer shopping for retail elecyeneration service and, therefore, the
Company was not required to comply with the rufe.”

The PUCQO is a creature of statute and only hdsoaity provided to it under

Ohio law? Statutes and, absent a waiveryles governing ESPs are not optional; not

even for the PUCO. The PUCO cannot rewrite the'fatvmust abide by the laws of the

12 Entry at 22 149.
.
1.

15 Columbus S. Power Co. v. Pub. Util. Con{993), 67 Ohio St. 3d 535, 620 N.E.2d 83Bike Natural
Gas Co. v. Pub. Util. Comn(1981), 68 Ohio St.2d 181, 22 Ohio Op. 3d 41® MZ2E.2d 444Consumers'
Counsel v. Pub. Util. Comn(1981), 67 Ohio St.2d 153, 21 Ohio Op. 3d 96, M23.2d 820; andayton
Communications Corp. v. Pub. Util. Com{h980), 64 Ohio St.2d 302, 18 Ohio Op. 3d 478, M1E.2d
1051.

16 AEP Ohio did not obtain a waiver of Ohio Adm. Cati®1:1-35-03(C)(9)(c)(i).

n re: Application of Columbus S. Power C8lip Opinion No. 2-016-Ohio-1608, par 49 (“[i}n
construing a statute, we may not add or delete svrctitingState ex rel. Cincinnati Bell Tel. Co. v. Publ.
Util. Comm, 105 Ohio St.3d 177, 2005-Ohio-1150, 824 N. B2d132.
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state of Ohio. In this case the PUCO erred whéailéd to require AEP to comply with
Ohio Adm. Code 4901:1-35-03(C)(9)(c)(i).

If AEP Ohio is seeking to collect money from itsstomers, governing
regulations mandate that AEP must set forth thatpoment in the ESP application and
include a descriptive rationale regarding that congmt:® The rule is not optional, and
requires the following:

(C) An SSO application that contains a proposakfoiESPshall comply
with the requirement set forth below.

(9)(c) Division (B)(2)(d) of section 4928.143 of ethRevised Code
authorizes an electric utility to include terms,ndtions, or charges
related to retail shopping by customers. Any agpiosn which includes
such terms, conditions or chargeshall include, at a minimum, the
following information:

() A listing of all components of the ESP whictowd have the
effect of preventing, limiting, inhibiting, or prasting customer shopping
for retail electric generation service. Such congrds would include, but
are not limited to, terms and conditions relatinghopping or to returning
to standard service offer and any unavoidable @sar§or each such
component, an explanation of the component andsarigé¢ive rationale
and, to the extent possible, a quantitative justifonshall be provided.

(i) a description and quantification or estimatiof any charges,
other than those associated with generation expams environmental
investment under divisions (B)(2)(b) and (B)(2)¢¢)section 4928.143 of
the Revised Code, which will be deferred of futteeovery, together with
the carrying costs, amortization periods, and aaidy of such charges.

(i) A listing, description, and quantitative pification of any
unavoidable charges for standby, back-up, or supgiéal power?

The PUCO approved the PPA rider as a purporteddtian on customer
shopping. Ohio Adm. Code 4901:1-35-03(C)(9)(gued under the authority of R.C.

4928.143, clearly require thahy application filed pursuant to R.C. 4928.1#8st

18 See Rule 4901:1-35-03(C)(9)(c).
19 Ohio Adm. Code 4901:1-35-03(C) and 4901:1-35-0@(T3)(emphasis added).
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include a listing of all components that have tfieat of preventing, limiting, inhibiting,
or promoting customer shopping for retail electrgmeration service. AEP Ohio never
asserted that the PPA rider would prevent, limiipbibit customer shopping for retail
generation service in its application. In facttfless PUCO acknowledged, “AEP Ohio
witness Allen, did, at one point, testify that lediéves that the PPA rider, as proposed, is
not a limitation on customer shopping’’And there was no waiver granted, let alone
requested, of mandatory Ohio Adm. Code 4901:1-3&19)(c).

The PUCO's reliance on an intervening party’siteshy is insufficient to
remedy the problems with AEP Ohio’s applicatfomn order to comply with Ohio Adm.
Code 4901:1-35-03(C)(9)(c), tlapplicationhad to include the PPA component and it
did not. What the PUCO established by shoe-horthiad®PA into the ESP at a later date
constitutes regulation by ambush. Governing regaequires that parties be made
aware — in a utility’s application — of what a itilis proposing. Such notice is crucial to
parties’ ability to prepare a case and, by extengiee PUCOQO'’s ability to understand the
case based on a robust record. That is why tlygidage is mandatory. The PUCO cannot
avoid this requirement. AEP Ohio’s application dat contain the mandatory filing
requirements. It was fatally inadequate.

The PUCO unreasonably ruled that the PPA ridelirmigation on customer
shopping for retail generation service under R€28143(B)(2)(d). The PUCO
unreasonably relied upon an intervening party’srtesy when Ohio Adm. Code

4901:1-35-03(C)(9)(c) requires that AEP Ohio indwpecific fling requirements in its

2 Seeln the Matter of the Application of Ohio Power Camp for Authority to Establish a Standard
Service Offer Pursuant to R.C. 4928.143, in thenfrof an Electric Security PlatCase No. 13-2385,
Opinion and Order at 22 February 25, 2015) (emphadiled).

2L Seeid. at 22 (relying on OEG Witness Taylor'sitesny).
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application. AEP Ohio’s failure to comply with theandatory filing requirements of
Ohio Adm. Code 4901:1-35-03(C)(9)(c) cannot be rdiet after-the-fact through
hearing.

The PUCO should grant rehearing on Assignment adrBNo. 2.
ASSIGNMENT OF ERROR 3: The PUCOQO's decision to deferuling on the

assignments of error related to the PPA rider is ujust and unreasonable because
the PUCO does not have such authority.

On May 28, 2015, the PUCO, by Second Entry on Ratggagranted, in part, and
denied, in part, the applications for rehearingditegarding the ESP 3 Order. The
PUCO, however, deferred ruling on the assignmeingsror related to AEP Ohio's PPA
rider, which was approved in the ESP 3 Order da@epolder rider set at zero.

In later applications for rehearing, various paitiacluding the OCC, stated that
the PUCO erred when it deferred ruling on the ass@nts of error related to the PPA
rider because the PUCO had no authority to do seruR.C. 4903.10. In the Fourth
Entry on Rehearing, the PUCO denied these assigsmésrror. First, the PUCO found
that these arguments were moot because it hadlgleglressed the assignments of error
related to the PPA Ridéf.Further, the PUCO ruled that deferring ruling wathin its
authority to manage its dockétsEinally, the PUCO stated that, contrary to OCC'’s
position, nothing in R.C. 4903.1¥ecludedthe PUCO from considering the applications

for rehearing in a bifurcated fashiéh.

2 See PUCO Fourth Entry on Rehearing at 194.

% |mportantly, the PUCO does not state which Ohiwisl Code provision gives it the authority to defe
ruling on an application for rehearing. See Fodmtitry on Rehearing at 194.

4 See Fourth Entry on Rehearing at 194.



The PUCO's ruling is unlawful and unreasonable beeat is not authorized by
statute to consider the parties' applicationsdbearing in a bifurcated fashion. The
PUCO is a creature of statdfelt may only exercise the authority conferred oioyi the
General Assembl§f The PUCO cannot rewrite the 1&\The PUCO's justification that
nothing in the R.C. 4903.1freventdt from deferring a ruling is wrong. The PUCO may
only do what it isauthorizedby statute to do. Nothing in R.C. 4903.10, or ather
statute, authorizes the PUCO to bifurcate the gsiréipplications for rehearing. The
PUCO has exceeded its authorized powers.

The PUCO should grant rehearing on Assignment airBNo. 3.

ASSIGNMENT OF ERROR 4: The PUCO's ruling that AEP Ohio is not required

to comply with the corporate separation requiremens of R.C. 4928.17 is unlawful
and unreasonable.

In the latest applications for rehearing, seveaatips argued that AEP’s PPA
rider allows AEP to unlawfully evade R.C. 4928.1@sporate separation
requirement$® R.C. 4928.17(A) states, in part:

Except as otherwise provided in sections 4928.141028.143 or

4928.31 to 4928.40 of the Revised Code and begyminthe starting date
of competitive retail electric service, no electidity shall engage in this
state, either directly or through an affiliatetle businesses of supplying
a noncompetitive retail electric service and supgya competitive retail
electric service, or in the businesses of supplgimpncompetitive retalil
electric service and supplying a product or serviter than retail electric

% Columbus S. Power Co. v. Pub. Util. Con{r®93), 67 Ohio St. 3d 535, 620 N.E.2d 83Bike Natural
Gas Co. v. Pub. Util. Comn(1981), 68 Ohio St.2d 181, 22 Ohio Op. 3d 41® MZ2E.2d 444Consumers'
Counsel v. Pub. Util. Comn(1981), 67 Ohio St.2d 153, 21 Ohio Op. 3d 96, M23.2d 820; andayton
Communications Corp. v. Pub. Util. Com{h980), 64 Ohio St.2d 302, 18 Ohio Op. 3d 478, M1E.2d
1051.

% SeeDisc. Cellular, Inc. v. PUC112 Ohio St. 3d 360, 373 (2007).

"n re: Application of Columbus S. Power C8lip Opinion No. 2-016-Ohio-1608, par 49 ("[i}n
construing a statute, we may not add or delete svrctitingState ex rel. Cincinnati Bell Tel. Co. v. Publ.
Util. Comm, 105 Ohio St.3d 177, 2005-Ohio-1150, 824 N. BB8d132.

2 Fourth Entry on Rehearing at 23.
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serviceunless the utility implements and operates under eorporate

separation plan that is approved by the public utities commission

under this section...?°
Specifically, Constellation and RESA state thatE$® 3 Order is unlawful to the extent
that it approves a PPA rider without prior PUCOrappl of a corporate separation plan
under R.C 4928.17(A). RESA contends that the OVIP@ Ras not provided to the
PUCO for its review, and, therefore, the PUCO caletermine whether the agreement
extends any undue preference or advantage, aseddyy R.C. 4928.17(A)(3).

In the Fourth Entry on Rehearing the PUCO denieddlassignments of error. In
doing so, the PUCO must have interpreted R.C. 492®. mean that a utility’s
compliance with the corporate separation statutegsired unless the proposed program
is authorized under sections 4928.142 or 4928%1 B&cause it found that the PPA Rider
was authorized under R.C. 4928.143(B)(2)(d), th€PUound that the exception in
4928.17 applied and it had not errfad.

The PUCO's ruling is unreasonable and unlawful. PRECO has misinterpreted
the statute. A plain reading of R.C. 4928.17 rezpithat the PUCO identify language in
R.C. 4928.143 or 4928.142 that demonstrates tleatdlporate separation provisions do
not apply. The PUCO did not do that. Instead RO interpreted the statute to mean
that R.C. 4928.17 does not apply if the proposegam satisfies the conditions in R.C.
4928.142 or R.C. 4928.143. Such a reading coulghossibly comply with the General

Assembly’s intention when it wrote the statute.ded, such a tortured reading of the

statute would nullify R.C. 4928.17 regarding thganéy of proposed programs. We

2R.C. 4928.17 (emphasis added).
%0 Fourth Entry on Rehearing at 24.
31 Fourth Entry on Rehearing at 23.
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must presume that the General Assembly intend@gsadnd reasonable result” in
enacting a statut®.

A plain reading of R.C. 4928.17 and R.C. 4928.13&Rd), and reading the
statues irpari materig would require that the program proposed undetatter meets
the requirements of the former. That is not the deege.

The PUCO should grant rehearing on Assignment adrBNo. 4.

IV.  CONCLUSION

The PUCO should grant rehearing on OCC'’s claimerar and modify or
abrogate its October 12, 2016, Fourth Entry on Rehg. Granting rehearing as
requested by OCC is necessary to ensure that AEFPdDEtomers are not subject to
unreasonable and unlawful charges. These unlawarges would include an ESP plan
that does not produce lower prices than a marketaféer and a government ordered
subsidy of utility generation by customers thajemthe law, should be enjoying the
fiscal benefits of Ohio’s competitive generationrk&d. In order to protect Ohioans, the
OCC requests that the PUCO rehear its Fourth Emifgehearing, consistent with this

application for rehearing.

%2R.C. 1.47(c)Disc. Cellular, Inc. v. PUC112 Ohio St. 3d 360, 367 (2007).
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