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APPLICATION FOR REHEARING

The Office of the Ohio Consumers' Counsel ("OC@8sfthis application to
protect customers who have paid plenty to DP&L dhlierpast three years for standard
service offer rates. Customers in the Dayton atehere there is financial distress and a
poverty level of 35%-- paid approximately $285Imii in subsidies (through a so-called
stability charge) to prop up DP&L's power plani$ie Ohio Supreme Court, however,
found the PUCO should not have approved DP&L's@®p& month stability charge. It
ruled that the PUCO should carry out its judgmaéat the stability charge is an unlawful

transition charge that customers should no longgr p

In the Matter of the Application of the Dayton PoweLight Company for Approval of its Market Rate
Offer, Slip Op. 2016-Ohio-3490. See alaae Application of Columbus S. Power C8lip Opinion No.
2016-0Ohio-1608 at 1 25, 38.



But instead of requiring DP&L to reduce rates bygleging the $9.86 per month
stability charge, the PUCO allowed DP&L to circumténe Court's Order. The PUCO
ruled that DP&L could withdraw its plan and chargav rates to customers that include
a $6.05 monthly stability chargeSo instead of getting a full $10 per month recarctas
the Court ordered, customers will only see a foactif the reduction ($4.00 per month),
with DP&L pocketing the difference.

On September 26, 2016, the OCC filed an applicdbonehearing from the
PUCO's August 26, 2016 Finding and Order. On Oct@Be2016, the PUCO issued a
Finding and Order. In that Finding and Order thEC® granted rehearing "for the
limited purpose of further consideration of the e specified in the applications for
rehearing.® The PUCO's Finding and Order of October 12, 2046 unreasonable or
unlawful in the following respects:

Assignment of Error 1: The PUCO erred in not grapand holding rehearing on
the matters specified in OCC's Application for Raaiey.

Assignment of Error 2: The PUCO erred by grantetgearing to allow itself
more time to issue a final appealable order. Byglso, the PUCO fails to fulfill its duty
to hear matters pending before it without unreallendelay and with due regard to the
rights and interests of all litigants before it.eTAUCO's Order permits it to evade a
timely review of its order by the Ohio Supreme Gamd precludes parties from
exercising their rights to appeal PUCO order toG@mgo Supreme Court -- a right that is

established, inter alia, under R.C. 4903.10 an84X)

2|n the Matter of the Application of the Dayton PoweLight Company for Approval of its Market Rate
Offer, Case No. 12-426-EL-SSO, Sixth Entry on Reheaiigg. 26, 2016).

3 1d., Finding and Order at 16 (Octo. 12, 2016).



The reasons in support of this application for eglmg are set forth in the
accompanying Memorandum in Support. The PUCO shgnaldt rehearing and abrogate
or modify its Opinion and Order as requested by OCC

Respectfully submitted,
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MEMORANDUM IN SUPPORT

INTRODUCTION

From the outset of DP&L’s current electric secuptsin (established under case
No. 12-426-EL-SSO) the Utility was charging custosneo-called stability-like charges
that the Ohio Supreme Court found to be unlawfngition charges. Unfortunately for
consumers paying those transition charges (whicRLDiRaptly named stability
charges), the charges could not likely be retu(aed were not) to consumers under
Court precedent. But the Court in an unprecedemizaher issued its decision within a
week of the oral argument in an effort to stop ffatcollections of the stability charge

from customers. That decision was reached on 20n2016.



To circumvent the Court’s decision, DP&L requegpedmission from the PUCO
to withdraw and terminate its ESP, and return coress — in part -- to pricing from its
earlier ESP. In DP&L's hybrid approach it resutedca stability charge of $6.05 per
month that it proposed to charge its customerse HUCO approved DP&L's plan.

Since September 1, 2016, DP&L customers have fogeed to pay new
standard service offer charges, including the $6t8bility charge. On September 26,
2016, OCC applied for rehearing on the PUCO Omaintaining that the PUCO
violated Ohio law. The PUCO issued an Entry ond2eimg on October 12, 2016,
granting rehearing so that it could further consitie issues raised in parties'

applications for rehearing.

Il. STANDARD OF REVIEW

Applications for rehearing are governed by R.C.3120. The statute allows that,
within 30 days after issuance of a PUCO order, ‘faarty who has entered an
appearance in person or by counsel in the procgeday apply for rehearing in respect
to any matters determined in the proceeding.” O&d &« motion to intervene in this
proceeding on April 16, 2012 which was granted. Q2dIso0 filed testimony regarding
the application and participated in the evidentiaegring on the application.

R.C. 4903.10 requires that an application for rehgamust be “in writing and
shall set forth specifically the ground or groutiswhich the applicant considers the
order to be unreasonable or unlawful.” In additi®hjo Adm. Code 4901-1-35(A) states:
“An application for rehearing must be accompanigé lnemorandum in support, which

shall be filed no later than the application fdnearing.”



In considering an application for rehearing, R.@03.10 provides that “the
commission may grant and hold such rehearing omtiger specified in such
application, if in its judgment sufficient reasdretefor is made to appear.” The statute
also provides: “[i]f, after such rehearing, the g¢oission is of the opinion that the
original order or any part thereof is in any respegust or unwarranted, or should be
changed, the commission may abrogate or modifgdnee; otherwise such order shall be
affirmed.”

The statutory standard for abrogating some portafrike Order and modifying
other portions is met here. The Commission shorddtgand hold rehearing on the
matters specified in this Application for Reheariagd subsequently abrogate or modify
its Finding and Order of October 12, 2016. The PWa0ling was unreasonable or

unlawful in the following respects.

.  ERRORS

Assignment of Error 1: The PUCO erred in not granting and holding
rehearing on the matters specified in OCC's applicdon for rehearing.

The PUCO ruled that rehearing should be grantethttimited purpose of
further considering the matters raised in the apfibns for rehearifigthe PUCO was
wrong in doing so because it should have grante@ @Bearing on the matters specified
in its application for rehearing.

OCC requested rehearing alleging that the PUCGatadIthe law (R.C.4938.38)
when it allowed DP&L to collect an unlawful traneit charge through its rate

stabilization charge. The OCC also argued thallawang DP&L to reinstate a prior

* Entry on Rehearing at 6.



stability charge, it was violating the Ohio Supre@wurt's ruling. Rehearing was also
sought by OCC on the PUCQ's determination thajudisata and collateral estoppel
precluded it from rejecting the so-called stabitharge. Finally, OCC applied for
rehearing on grounds that the PUCO unreasonahinlawfully approved DP&L's
request to collect the rate stabilization charga psovider of last resort charge.

The errors contained within the PUCO are numerduse error was clear. The
PUCO should have granted rehearing.

Assignment of Error 2: The PUCO erred by grantingrehearing to

allow itself more time to issue a final appealablerder. By doing so,

the PUCO fails to fulfill its duty to hear matters pending before it

without unreasonable delay and with due regard tohe rights and

interests of all litigants before it. The PUCQO's Oder permits it to

evade a timely review and reconsideration of its aler by the Ohio

Supreme Court and precludes parties from exercisingheir rights to

appeal a PUCO order to the Ohio Supreme Court -- a@ght that is
established, inter alia, under R.C. 4903.10 and 491 and 4903.13.

The Ohio Supreme Court has held that "[i]t is tb&ydf the commission to hear
matters pending before the commission without wsoeable delay and with due regard
to the rights and interests of all litigants beftrat tribunal.” State ex rel. Columbus Gas
& Fuel Col. V. Publ. Utilities Comn{1930), 122 Ohio St. 473, 475. This duty is
described, with defined parameters, under R.C. 4903

Under R.C. 4903.10, the General Assembly estalligh@irty day process for
the PUCO to either grant or deny rehearing. Utlgestatute, if the PUCO does not
grant or deny the applications within thirty dalyge applications are denied by operation
of law. This provision was meant to ensure thatRJCO resolved applications in a

timely manner--thirty days under the statute.



The timely resolution of applications for rehear{mgthin 30 days) is important
because an order of the PUCO cannot be appeaketfiaal order" until the PUCO has
ruled on all rehearing applications or the reheptias been denied by operation of faw.
And yet the Order upon which rehearing is beinggbbis "effective," with customers
being charged rates that are challenged on refygarfiat means DP&L can charge
(and is charging) customers rates that include.@5$&ability charge, regardless of the
fact that OCC is challenging that charge beforeRb€O. This is a consequence of the
statutory process, under which the PUCO has auyttorimplement its Order, regardless
of challenges to the order made through the rehgamocess. The law (R.C. 4903.10)
makes clear that the filing of an application fehearing does not excuse compliance

with the order or operate to stay or postpone esfoent of the order.

5See R.C. 4903.11.

® There are few exceptions to this. The exceptipnside that through a special order of the PU®®, t
filing of an application may stay the order. Al§parties file an application prior to the effactidate of
the order the order is stayed, "unless otherwidered by the commission."

5



The PUCO, however, has recently been side-stegbethirty day review
process, by instead employing a process under whlakaring has been extended by
months, and in some cases, even yéaksd while the Court has ruled that the PUCO
may grant applications for rehearing for the lirdiurpose of allowing additional time
to consider therfithe Court's ruling is being unreasonably applied manner that
disrupts timely review of PUCO rulings by the Olsiopreme Court, to the detriment of
would-be appellants. The PUCO can thwart (and @€vadview by granting itself more
time to consider the applications and issuing al farder months or years down the road,
while, at the same time, rates are being colletedading judicial review matters to
Ohioans because of Ohio Supreme Court precEtibat generally precludes refunds to

customers for rates already collected. Every Haythe PUCO delays issuing a final

" See, e.gIn the Matter of the Application of Ohio Power Camy, Case No. 13-2385, Third Entry on
Rehearing (July 27, 2015)(granting rehearing allgA®UCO more time to consider OCC and others'
application for rehearing). A substantive EntryRahearing was finally issued on November 3, 2016,
more than a year laterln re: Duke Energy OhidgCase No. 14-841-EL-SSO, Entry on Rehearing (May
28, 2015) (granting rehearing allowing PUCO momeetito consider OCC and others' applications for
rehearing). No substantive Entry on Rehearingoleas issuedin the Matter of the Application of The
Dayton Power and Light Company for Authority taussnd Sell and Amount Not to Exceed $490 Million
of First Mortgage Bonds, Debentures, Notes, or Ofhddences of Indebtedness or Unsecured Nodse
No. 13-0893-EL-AIS, Entry on rehearing (Sept. 4120(Granting application for rehearing filed by OC
for the limited purpose of further consideratiorg fihal entry.In the Matter of the Application of Ohio
Edison Company, The Cleveland Electric llluminat@gmpany, and The Toledo Edison Company For
Approval of Their Energy Efficiency and Peak DemReduction Program Portfolio Plans for 2013-2015,
Case Nos. 12-2190-EL-POR, 12-2191-EI-POR, and B2-HL-POR, Entry on rehearing (Jan. 14,
2015)(Granting the application for rehearing bysftnergy, OCC, OMAEG, and Environmental Groups
be granted for further consideration) No final gnin the Matter of the Application of Ohio Power
Company to Adopt a Final Implementation Plan far Retail Stability RideiCase No. 14-1186-EL-RDR,
Entry on Rehearing (May 28, 2015)(Granting appiaafor rehearing by The Kroger Company and Joint
Applicants, including OCC, for further consideraficNo Final Entry.

8 See State ex rel. Consumers' Counsel v. Pub. Util. Cor{2804), 102 Ohio St.3d 301, 304.

° A factor that contributes to harm to customerthig the PUCO as a matter of course denies reqigests
stay rates or collect rates subject to refund.ulkg granting a stay of rates, or collecting ragebject to
refund would potentially limit the harm to customéhat is occurring when the PUCO delays issuing a
final order. Typically the PUCO has not orderedrstelief.

% eco Industries v. Cincinnati & Suburban Bell Téb., 166 Ohio St. 3d 254, 257, 141 N.E.2d 445
(1957).



order, is a day that rates are charged withoulylikecourse to a refund, even if the

PUCO is overturned.

Rehearing should be granted (or denied) and a dirtidr should be issued.
Granting more time to consider issues raised oearhg unreasonably delays the
issuance of a final order. Under the PUCO's practhere is no denial of the application
for rehearing, either by law or by entry. So thiereo final order. This makes it
impossible for parties to exercise their rightsemd.C. 4903.11 and 4903.13 to appeal
PUCO decisions to the Ohio Supreme Court. Andimeethe PUCO has not ordered a
stay of the rates, or ordered rates be collectbpesuto refund, its dilatory rulings
provide immediate harm to customers.

The PUCO should not be able to evade review of ttegiisions by the Ohio
Supreme Court by failing to issue a timely finadler. Rehearing should be granted, with
a final order being issued. This will allow pastit® exercise their statutory rights to

appeal the PUCO's decisions.

IV.  CONCLUSION

The PUCO should grant rehearing and abrogate orfyniggl Finding and Order.
This would assure that parties, including OCC, esercise their statutory right to appeal
the PUCO decisions and helps protect the intecdstse residential customers that OCC

represents.
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