BEFORE
THE OHIO POWER SITING BOARD

In the Matter of the Application of NRG Ohio )
Pipeline Company LLC for Approval of a Letter ) Case No. 14-1717-GA-BLN
Of Notification of the Avon Lake Gas Addition )
Project in Lorain County, Ohio. )

MOORE ROAD LLC’s RESPONSE IN OPPOSITION TO NRG’S MOTION
TO EXTEND THE DURATION OF THE CERTIFICATE FOR THE CONSTRUCTION,
OPERATION AND MAINTENANCE OF A NATURAL GAS PIPELINE, METERING
STATION, AND REGULATING STATION IN LORAIN COUNTY, OHIO

Now comes Moore Road, LLC, by and through its undersigned counsel, and sets forth its
opposition to NRG Pipeline Company LLC’s (“NRG™) Motion to Extend the Duration of the
Certificate for the Construction, Operation and Maintenance of Natural Gas Pipeline, Metering
Station and Regulating Station in Lorain County, Ohio, and respectfully requests that the Board

deny NRG Pipeline’s Motion to extend the duration of the certificate.
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MEMORANDUM IN SUPPORT

Moore Road LLC (“Moore Road™} is an Ohio limited liability company located in Lorain
County, Ohio. Like the Lorain County Property Owners who have filed a brief opposing NRG’s
motion to extend the duration of its certificate, Moore Road is a property owner along the proposed
pipeline’s course, and is a defendant in an eminent domain proceeding related to the pipeline. See
NRG Pipeline Company, LLC v. Moore Road, LLC, Lorain County Common Pleas Court, Case
No. 15 CV 18715. A copy of the case docket is attached as Exhibit A.

In the interest of brevity, Moore Road hereby incorporates by reference the facts, legal
analysis and exhibits filed by the Lorain County Property Owners, and adds its voice to theirs in
opposing any extension of the certificate. Moore Road has experienced the same unreasonable and
initially inexplicable delay tactics by NRG as the Plaintiff (as well as the stonewalling in discovery
by its “NRG” affiliate, the actual Avon power plant owner, NRG Power Midwest LLC ) in Moore’s
litigation that the Lorain County Property Owners have complained of in theirs. Extending the
certificate in light of NRG’s continued foot-dragging would improperly reward this conduct.

In the Moore Road eminent domain proceeding, NRG and its sister subsidiary, NRG Power
Midwest LP (“NRG Power”), have consistently ignored or outright defied Moore Road’s discovery
requests, adding significant cost and delay to that action. Specifically, On April 19, 2016, Moore
Road served Notices of Deposition upon NRG in connection as well as subpoenas to (non-party)
NRG Power.

The deposition notice to NRG Pipeline and Power both sought persons most
knowledgeable as to the gas conversion plans, which goes to the necessity of the eminent domain
taking. In the six months that have passed since Moore Road served its Notice of Deposition,

NRG and Power have consistently refused to provide the requested representative. This has



required Moore Road to seek the Court’s assistance in getting the depositions scheduled. And still,
in spite of NRG’s belated representations to the Court that it would cooperate in discovery and
provide appropriate witnesses, document requests have not been answered nor have any
depositions taken place. Thus, Moore Road was in the process of preparing a Motion to Compel
when NRG’s Motion to Extend came to its attention.

Moore Road also sought the deposition of NRG Power’s corporate representatives
/designees and the production of documents by way of NRG Power’s Records Custodian relating
to any plans to convert the plant from coal to gas. NRG Power refused to accept service of the
Notices and Subpoenas by way of its Statutory Agent, CT Corporate Services. Moore Road
reported this refusal in writing to Power’s parent, NRG Energy’s general counsel on May 9, 2016.
Subsequently a telephone inquiry on May 16, 2016 resulted in a phone discussion and follow up
e-mail with NRG Energy’s Assistant General Counsel, Chris Holtz, who refused to accept service
for Power or discuss Moore’s discovery; but instead demanded that service again be attempted on
Power by way of CT. A copy of the collected Discovery correspondence is attached as Exhibit B.

Moore Road re-served its discovery on Power on May 18, 2016, and obtained good service
via the designated statutory agent. However, NRG Power has still not responded to the subpoenas;
and as noted above, its parent’s legal department had previously refused to either identify an
attorney to represent Power or respond on its behalf. In summary, NRG Power has consistently
objected to all discovery and Moore Road’s efforts to obtain documents and witnesses by
negotiation have been unsuccessful.

Moore Road does not seek to litigate its discovery dispute before this Board. But to the
extent that NRG claims it needs additional time to secure easements by eminent domain litigations,

its dilatory conduct in those proceedings is relevant here.



In addition to the failure to respond to discovery, in the Moore Road litigation, NRG has
“participated” in two court-ordered mediations with Moore Road. “Participation,” however, may
be overstating NRG’s actual involvement in the mediation process, because in those two
mediations, NRG and refused to budge off one cent off its initial pre-suit offer. This, too, is
indicative of NRG’s intent to delay.

Finally, EPA records acquired through public records request show that NRG Power,
NRG’s sister subsidiary and owner of the power plant that the pipeline would ostensibly serve has
not pursued its application to convert the Avon Power Plant from coal to gas. In contrast, NRG
Power has filed an application to continue operation as a coal-fired plant. A copy of the Application
attached as Exhibit C. The exhibits attached by Lorain County Property Owners also make clear
that NRG has no present intention to convert the plant to natural gas, but instead install MACT
scrubbing compliance equipment to operate indefinitely on coal or be exempt from MACT based
on a nominal number of hours (<100 annually) on an emergency basis. All of this clearly calls into
question the very necessity of the pipeline, NRG’s authority to acquire land for it, and indeed
whether NRG is proceeding in the litigations and this proceeding candidly and in good faith.

Simply put, this is a pipeline to nowhere. The Board should not allow NRG an additional
year to continue dubious litigation to acquire land for a gas pipeline to a coal-fired plant that is

highly unlikely to ever be converted to natural gas.

Additionally, the Board is also urged to look at the practical absurdity of NRG’s arguments
and most candidly, that there no genuine need for the pipeline and that NRG has not diligently and
in good faith prosecuted the actions to obtain the land, but has done nothing at all to even take
baby steps towards actual construction. NRG, despite its early attestations to the PUCO and this

Board, is not a real company, it has no employees, no assets, no money, no actual facility, and no



experience in constructing operating or maintain a complex pipeline and ancillary equipment and
facilities; it was at the time of the original proceedings and remains today, an asset less shell
corporation that is incapable of even producing documents and representatives in lawsuits it filed,

let alone construct a multi-million dollar pipeline.

For all of the foregoing reasons, as well as those set forth in the Lorain County Property
Owners’ brief, NRG’s motion should be denied, and if the deadline established by law is missed

without a pipeline being constructed, then the property owners should be permanently left alone.

itted,

son (0068526)
. MclIntyre (0006768)

WEGMAN HESSLER & VANDERBURG
6055 Rockside Woods Blvd., Ste. 200
Cleveland, Ohio 44131

(216) 642-3342
Jrearson@wegmanlaw.com
rwmcintyre@wegmanlaw.com



CERTIFICATE OF SERVICE
I hereby certify that on the 20th day of October, 2016 the foregoing Moore Road LLC’s
Response in Opposition to NRG'’s Motion to Extend the Duration of the Certificate for the
Counstruction, Operation and Maintenance of a Natural Gas Pipeline, Metering Station, and
Regulating Station in Lorain County, Ohio was filed electronically with The Ohio Power Siting
Board which will send notification to the registered attorney(s) an/or parties of record that the

document has been filed and is available for viewing and downloading.
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JAY WON (0068526)
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10/20/2016

NRG OHIO PIPELINE COMPAN

Lorain Common Pleas

Public Docket Information

YLLC V/S MOOREROADLLC

Case Number: 15CV187151

Case Details

Type Of Action: Other Civil-CV

Judge: Rothgery, Judge Christopher
Filed On: 8/5/2015
Parties
Birth
Name Date Party Address Attorney(s)
NRG OHIO PIPELINE ~ N/A P 211 CARNEGIE CENTER LATCHNEY, JOHN D

COMPANY LLC

MOORE ROAD LLC N/A

MOORE ROAD LLC N/A

PRINCETON, NEW
JERSEY 08540

D C/O R/AROBERT
MCINTYRE
1301 EAST NINTH ST
STE 1200
CLEVELAND, OHIO
44114

D C/O REGISTERED
AGENT
ROBERT W. MCINTYRE
6055 ROCKSIDE
WOODS BLVD, STE 200
CLEVELAND, OHIO
44131

http://cp.onlinedockets.com/loraincp/case_dockets/Docket.aspx?CaselD=347829

5455 DETROIT RD

SHEFFIELD VILLAGE,
OHIO 44054

O'TOOLE, DENNIS M
OMDP

5455 DETROIT RD
SHEFFIELD VLG, OHIO
44054

MCINTYRE, ROBERT W
WEGMAN HESSLER,
VANDERBURG

6055 ROCKSIDE WOODS
RD STE 200
INDEPENDENCE, OHIO
44131

CARSON, JAY R
WEGMAN HESSLER &
VANDERBURG

6055 ROCKSIDE WOODS
BLVD SUITE 200
CLEVELAND, OHIO
441312302

MCINTYRE, ROBERT W
WEGMAN HESSLER,
VANDERBURG

6055 ROCKSIDE WOODS
RD STE 200
INDEPENDENCE, OHIO
44131

CARSON, JAY R
WEGMAN HESSLER &
VANDERBURG
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10/20/2016

LORAIN COUNTY
TREASURER

LORAIN COUNTY
AUDITOR

Lorain Common Pleas

6055 ROCKSIDE WOODS
BLVD SUITE 200
CLEVELAND, OHIO
441312302

N/A D 226 MIDDLE AVE PYANOWSKI, CHRIS A
ELYRIA, OHIO 44035 225 COURT ST, 3RD FL

ELYRIA, OHIO 44035

N/A D 226 MIDDLE AVE PYANOWSKI, CHRIS A
ELYRIA, OHIO 44035 225 COURT ST, 3RD FL

ELYRIA, OHIO 44035

— Filter Docket

Show All FILING (CRR)
REQUEST MOTION (MAGISTRATE)
SERVICE
Filter
Date Type Description

08/05/2015 N/A
08/05/2015 N/A

08/05/2015 FILING

08/05/2015 N/A

08/07/2015 N/A

08/07/2015 N/A

08/07/2015 N/A

08/12/2015 N/A

08/12/2015 N/A

08/17/2015 N/A

08/17/2015 N/A
08/19/2015 FILING

08/20/2015 (CRR)

08/25/2015 REQUEST

Filing fee of $300.00, paid by: DENNIS O'TOOLE
Receipt #: 15-0023873 Processed.

VERIFIED PETITION TO APPROPRIATE PROPERTY AND TO FIX
VALUE THEREOF FILED WITH SERVICE REQUEST ATTACHED.

PRELIMINARY JUDICIAL REPORT FILED.

SUMMONS W/COPY OF VERIFIED PETITION TO APPROPRIATE
PROPERTY SENT CERTIFIED MAIL TO: MOORE ROAD LLC ARTICLE
#9414726699042010942566

SUMMONS W/COPY OF VERIFIED PETITION TO APPROPRIATE
PROPERTY SENT CERTIFIED MAIL TO: LORAIN COUNTY
TREASURER ARTICLE #9414726699042010942559

SUMMONS W/COPY OF VERIFIED PETITION TO APPROPRIATE
PROPERTY SENT CERTIFIED MAIL TO: LORAIN COUNTY AUDITOR
ARTICLE #9414726699042010942542

Certified Mail Return : Article # : 9414726699042010942559, Delivered
Date : 08/11/2015, Reason : Signed Receipt for Certified Mail Returned
and Filed., Party : LORAIN COUNTY TREASURER, Note :

Certified Mail Return : Article # : 9414726699042010942542, Delivered
Date : 08/11/2015, Reason : Signed Receipt for Certified Mail Returned
and Filed., Party : LORAIN COUNTY AUDITOR, Note :

Certified Mail Return : Article # : 9414726699042010942566, Delivered
Date : , Reason : Attempted Not Known, Party : MOORE ROAD LLC,
Note : ATTORNEY NOTIFIED

Cost Bill Entry

ANSWER OF LORAIN COUNTY TREASURER AND LORAIN COUNTY
AUDITOR FILED

PURSUANT TO CIV.R. 53, THE INSTANT MATTER IS HEREBY
REFERRED TO MAGISTRATE JAMES BLASZAK. ALL FUTURE
FILINGS SHALL BE TO THE ATTENTION OF MAGISTRATE BLASZAK.
IT IS SO ORDERED.

REQUEST FOR SERVICE FILED.

http://cp.onlinedockets.com/loraincp/case_dockets/Docket.aspx?CaselD=347829
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10/20/2016
08/28/2015 N/A

09/04/2015 N/A

09/24/2015 N/A

09/28/2015 MOTION

10/01/2015 (CRR)

10/29/2015 N/A
10/29/2015 FILING

12/02/2015 N/A

12/08/2015 (CRR)

12/15/2015 (CRR)

12/18/2015 N/A

01/25/2016 N/A

01/25/2016 N/A

02/23/2016 N/A

03/09/2016 N/A
03/16/2016 MOTION

03/31/2016 N/A

04/01/2016 N/A

04/04/2016 N/A

04/05/2016 (CRR)

04/21/2016 N/A

Lorain Common Pleas

SUMMONS W/COPY OF COMPLAINT SENT CERTIFIED MAIL TO:
MOORE ROAD LLC ARTICLE #9414726699042024962543

Certified Mail Return : Article # : 9414726699042024962543, Delivered
Date : 08/31/2015, Reason : Signed Receipt for Certified Mail Returned
and Filed., Party : MOORE ROAD LLC, Note :

Mail return-Moore Road LLC-Resent to 6055 Rockside Woods Blvd., Ste.
200 Cleveland, OH 44131

STIPULATED MOTION FEXTENSION OF TIME TO RESPOND OR
OTHERWISE PLEAD TO PLTF'S COMPLAINT FILED

(MAGISTRATE JAMES L BLASZAK)UPON CONSIDERATION OF PLTF,
NRG OHIO PIPELINE CO LLC AND DEFT MOORE RD LLC,
STIPULATED MOTION FOR EXTENSION OF TIME TO RESPOND OR
OTHERWISE PLEAD TO PLTF'S COMPLAINT FOR 30 DAYS OR
UNTIL 10/28/2015, THE COURT FINDS THIS MOTION TO WELL
TAKEN. DEFT MOORE RD LLC'S ANSWER OR OTHER RESPONSIVE
PLEADING TO PLTF'S COMPLAINT IS DUE 10/28/2015. IT IS SO
ORDERED.

Receipt #: 15-0033316 Processed.
ANSWER AND COUNTERCLAIM OF MOORE ROAD LLC FILED

PLTF NRG OHIO PIPELINE COMPANY LLC'S REPLY TO
COUNTERCLAIM OF MOORE RD LLC FILED.

ON 8/20/2015, THE INSTANT MATTER WAS REFERRED TO
MAGISTRATE JAMES BLASZAK. THAT REFERRAL IS HEREBY
RESCINDED AND THE MATTER IS RETURNED TO THIS COURT'S
DOCKET. THE MATTER IS SCHEDULED FOR A TELEPHONE STATUS
CONFERENCE WITH THIS COURT ON 12/9/2015 AT 10:30 AM.
PLTF'S COUNSEL SHALL INITIATE SAID PHONE CONFERENCE BY
CONTACTING ALL COUNSEL AND THEN THE COURT AT 440-329-
5573 OR 440-329-5571. ALL PARTIES SHALL NOTIFY PLTF'S
COUNSEL OF THE PHONE NUMBER THAT THEY WOULD LIKE TO
BE REACHED AT TO PARTICIPATE IN SAID CONFERENCE. IT IS SO
ORDERED.

IT IS HEREBY ORDERED THAT THE ABOVE-CAPTIONED CASE IS
REFERRED TO MEDIATION. MEDIATION WILL BE HELD 1/25/2016 AT
8:30 AM. SEE JOURNAL.

MEDIATION CONFERENCE HAS BEEN SCHEDULED FOR JANUARY
25,2016 AT 8:30 IN ROOM 301.

Mediation was scheduled for January 25, 2016. Attorney Dennis O'Toole
appeared for Plaintiff NRG Ohio Pipeline Company LLC. Plaintiff was
unable to attend due to local weather conditions. Attorney Robert
Mclintyre and Steve Alex appeared for Defendant Moore Road LLC.
Mediation has been re-scheduled for February 22, 2016 at 12:30.

MEDIATION CONFERENCE HAS BEEN RE-SCHEDULED TO
FEBRUARY 22, 2016 AT 12:30 IN ROOM 301.

Mediation was held on February 22, 2016. Attorney Dennis O'Toole and
Alan Sawyer appeared for Plaintiff NRG Ohio Pipeline Company LLC.
Attorney Robert MclIntyre and Steve Alex appeared for Defendant Moore
Road LLC. Mediation will continue by telephone on March 7, 2016.

Mediation efforts continued by telephone on March 9, 2016 and will
continue further by telephone on March 23, 2016.

PLNTFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT FILED.

STIPULATED MOTION FOR EXTENSION OF TIME TO RESPOND TO
PLTF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (FILED
3/16/16)

Mediation efforts continued by telephone on March 23, 2016. The case is
not settled and is returned to the Court for further proceedings.

The above captioned case has been scheduled for STATUS
CONFERENCE before the Honorable Judge Christopher R. Rothgery, in
Court Room 602, 6th floor, at the Lorain County Justice Center, Elyria,
Ohio on April 28, 2016 at 10:00 A.M. cc: Atty. O'Toole Atty. Carson APA
Pyanowski

STIPULATED MOTION FOR EXTENSION OF TIME TO RESPOND TO
PLTF'S MOTION FOR PARTIAL SUMMARY JUDGMENT (FILED MAR
16 2016).IT IS ORDERED(SEE JR)(JCF FOR CRR)

NOTICE OF FILING NOTICES OF DEPOSITION FILED

STATUS CONFERENCE HELD. DISCOVERY REMAINS ONGOING.

THE MSJ BRIEFING SCHEDULE PREVIOUSLY SET BY THIS COURT
IS HELD IN ABEYANCE UNTIL FURTHER ORDER OF THIS COURT.

http://cp.onlinedockets.com/loraincp/case_dockets/Docket.aspx?CaselD=347829
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10/20/2016

04/29/2016 (MAGISTRATE)

05/20/2016 (CRR)

05/27/2016 N/A
07/27/2016 MOTION

07/29/2016 (MAGISTRATE)

08/10/2016 SERVICE

08/15/2016 N/A

08/17/2016 (MAGISTRATE)

08/22/2016 N/A

10/03/2016 (CRR)

10/12/2016 (CRR)

10/17/2016 (CRR)

Lorain Common Pleas

THE CASE IS SET FOR A FURTHER TELEPHONE STATUS
CONFERENCE ON FRIDAY, 5-20-16 AT 10:00 AM. PLTF'S COUNSEL
SHALL INITIATE SAID CONFERENCE BETWEEN COUNSEL AND
THEN WITH THE COURT AT 440/329-5573 OR 440/329-5571. (MAG
JCF FOR CRR)

STATUS CONFERENCE HELD.THE FACT DISCOVERY DEADLINE IS
HEREBY EXTENDED TO JUL 28 2016.THE CASE IS SET FOR A
TELEPHONE STATUS CONFERENCE ON THURSDAY JUL 28 2016 AT
11:00AM.(SEE JR) (JCF FOR CRR)

NOTICE OF FILING SUBPOENAS AND NOTICES OF DEPOSITION
FILED BY DEFT MOORE ROAD LLC.

DEFTS'MOTION TO EXTEND DISCOVERY DEADLINE FILED

STATUS CONFERENCE HELD THIS DATE. THE MATTER IS
SCHEDULED FOR A LIVE PRETRIAL ON TUESDAY, 8-16-16 AT 2:30
PM. COUNSEL SHALL BE PRESENT FOR SAID PRETRIAL AND
READY TO DISCUSS ALL OUTSTANDING DISCOVERY ISSUES. (SEE
JOURNAL.) (MAG JCF FOR CRR)

PROCESS SERVER RETURN: | MADE CORPORATE SERVICE UPON
NRG POWER MIDWEST LP BY LEAVING WITH CORPORATE
OPERATIONS SPECIALIST BY LEAVING WITH DEBBIE JUSTICE, ON
8/8/16. (2) BRIAN D. SCHALL, ATTONREY FOR DEFT.

DEFT'S NOTICE OF FILING SUBPOENAS AND NOTICES OF
DEPOSITION FILED

PRETRIAL HELD WITH ALL COUNSEL PRESENT.THE PARTIES ARE
WORKING TO RESOLVE ALL DISCOVERY ISSUES ON OR BEFORE
SEPT 22 2016.THE CASE IS SET FOR A FURTHER TELEPHONE
STATUS CONFERENCE ON FRIDAY SEPT 30 2016 AT 11:30AM.(SEE
JR) (JCF FOR CRR)

NOTICE OF CONTINUATION OF DEPOSITIONS OF NRG POWER
MIDWEST LP FILED

STATUS CONFERENCE HELD.THE CASE IS SET FOR A FURTHER
TELEPHONE STATUS CONFERENCE ON FRIDAY OCT 7 2016 AT
2:30PM.PLTF SHALL PRODUCE THE DOCUMENTS AGREED UPON
BY COUNSEL AT THE PRETRIAL ON AUG 16 2016 BY THE NEXT
STATUS CONFERENCE DATE.(JCF FOR CRR)

STIPULATED PROTECTIVE ORDER GRANTED. (SEE JOURNAL.)
(CRR)

STATUS CONFERENCE HELD.PLTF IS TO RESPOND TO THE
DOCUMENT REQUESTS AT ISSUE ON OR BEFORE NOV 11
2016.THE MATTER IS SCHEDULED FOR A FURTHER TELEPHONE
STATUS CONFERENCE ON NOV 22 2016 AT 10:00AM.IT IS
ORDERED(SEE JR) (JCF FOR CRR)

Print Docket Close

http://cp.onlinedockets.com/loraincp/case_dockets/Docket.aspx?CaselD=347829
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WEGMAN

HESSLER &
VANDERBURG Rabert W. Mclntyre
Legal Professional Association OF Counsel

6055 Rockside Woods Boulevard, Suite 200 rwmetntyre@wegmanlaw.com
Clevcland, OH 44131

Telephone: (216) 642-3342

Facsimile; (216) 642-8826

www,wegmanlaw.com

April 19,2016

VIA CERTIFIED MAIL

NRG Power Midwest, LP

¢/o CT Corporation System, Siatutory Agent
1300 East Ninth Street

Cleveland, Ohio 44114

Re:  NRG Ohio Pipeline Company, LLC v. Moore Road, LLC, et al.
Lorain County Court of Common Pleas Case Neo. 15-CV-187151

Dear Sir or Madam:;

Please find enclosed the following, which have been prepared with regard to the
referenced matter:

1. Subpoena and Notice of Deposition for A Representative of NRG Power
Midwest, LP; and

2. Subpoena and Notice of Deposition for A Records Custodian of NRG Power
Midwest, LP.

Thanks for your anticipated cooperation, if you have any questions, don’t hesitate to
contact me or Jay Carson.

Very truly yours,

WEGMAN HESSLER & VANDERBURG

Robert W. Mclintyre
RWM/smm
Encl.



Subpoenas



PLLASE TYPE OR PRINT LEGIBLY - ONE FORM PER INDIVIDUAL COPY TO SERVE

IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

General Division - CIVIL

NRG Ohio Pipeline Company, LLC Subpoena and Return

Plaintiff,
VS,
Case No. 15CV187151
Moore Road, LLC, et al.
Defendant. Attorney: Robert W. Mcintyre, Esq.

Attorney for: Defendant Moore Road, LLC
TQ: (Print name and address below) Telephone: 216-642-3342
NRG Power Midwest, LP - Corp. Representative E-mail {optional): rwmcintyre@wegmanlaw.com

c/o Statutory Agent - CT Corporation System

If you have any questions concerning this subpoena,

please contact the attorney whose namne and contact
information are listed above.

1300 East Ninth Street

Cleveland, Ohio 44114

YOU ARE HEREBY COMMANDED TO, AT THE DATE, TIME, AND LOCATION LISTED BELOW:

auend and give testimony at a trial, hearing, or deposition.

Dproduce the following documents, electronically stored information, or tangible things at a trial, hearing, or deposition:

produce and permit inspection and copying of the following documents or elecironically stored information that are in
your custody, possession, or control:

praduce and permit inspection and copying, testing, or sampling of the followinp tangible things that are in your
custody, possession, or control:

I_,pcrmit entry upon designated Jand or other property that is in your possession or control described as (see Civ. R. 34):

DATE: _"E!_'_"__ day of April ,20. 16 Mg, 9:00 ¢’clock a.m./p.m.
LOCATION: Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste 200, Independence, Ohio 44131

WITNESS my signature and seal of said Court at Elyria, Ohio, this _19th day of _April ,2016

KA EIHIA R X MR NSO bR XL REBHRINK

Attorney
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15CV187151

CASE NUMBER: COPY TO SERVE
OHIO RULES OF CIVIL PROCEDURE — PARTIAL TEXT OF RULE 45 {revised 07/17/2014)

C) Protection of persons subject lo subpoenas.

(I} A party or an allomney responsible for the issuance and service of a subpoena shall take reasonable steps lo avoid imposing undue burden
or expense on a person subject to that subpoena.

(2){a) A person conunanded to produce under divisions (A)(1)(b), {iii). (iv), {v}, or (vi} of this rule need not appear in person at the place of
production or inspection unless cominanded to atlend and give testimony at a deposition, hearing, or trial,

{b) Subject 1o division (D)(2) of this rule, 3 person commanded lo produce under divisions (A)(1){b), (iif), (iv), (v), or (vi} of this rule may,
within fouricen days after service of the subpoena or before the ime specified for compliance if such time is less than fourleen days after
service, serve upon the party or attorney designated in the subpoena wrilten objections to production. If objection is made, the party serving
the subpoena shall not be entitled lo production except pursuant to an order of the court by which the subpoena was issued. If objection has
been made, the party serving the subpoena, upon nolice to the person commanded (o produce, may move at any time for an order to compel
the production. An order ta compel production shall prolect any person who is not a party or an officer of a party from significant expense
resulting from the production commanded,

{3) On limely motion, the court from which the subpoena was issued shall quash or medify the subpocna, or order appearance or production
only under specilied conditions, if the subpocna does any of the following:

{a) Fails o allow reasonable time to comply;

{b) Requires disclosure of privileged or otherwise prolected matler and no exceplion or waiver applics;

(c) Requires disclosure of a fact known or opinion held by an expert not retained or specially employed by any party in anticipation of
litigation or preparation for trial as described by Civ. R. 26(B)(5), if the fact or opinion does not describe specific evenls or accurrences in
dispute and results from study by thal expert thal was not made at the request of any party;

(d) Subjects a person to undue burden.

{4) Before filing a mation pursuant lo division (CY3}d) of this rule, a person resisting discavery under this rule shall allempt o resolve any
claim of undue burden through discussions wilh the jssuing altorney. A motion filed pursuant to division (CH3)(d) of Lhis rule shall be
supported by an affidavil of the subpocnaed person or a certificale of that person's atterney of the efforts made to resclve any claim of undue
burden.

{3) If o0 motion is made under division {(C)(3)(c) or (C)(3)(d) of this rule, the court shali quash or modify (he subpoena unless the party in whose
behalf the subpocna is issued shows a substantial need for the testimony or malerdal that cannot be otherwise mel withowt undue hardship
and assures that the person to whom the subpoena is addressed will be reasonably compensated,

(D) Duties in responding to subpoena.

{1) A person responding to a subpoena to produce documents shall, at the person’s oplion, produce them as they are kept in the usual course
of business or organized and labeled o correspond with the calegories in the subpoena. A person produdng documncnls or elecironically
stored information pursuant to a subpoena for them shall permit their inspection and copying by all partics present at the time and place sot in
the subpoena for inspection and copying.

(2) If a request does not specify the form or forms for producing electronically slored information, a person responding lo a subpoena may
produce the information in a form or forms in which the information is ordinarily maintained if that form is reasonably useable, or in any forem
that is reasonably uscable. Unless ordered by the court or agreed to by the person subpoenaed, a person respanding 1o a subpoena need not
produce the same elecironically slored information in more than one form.

{3} A person need not provide discovery of electronically stored informalion when the produclion imposes undue burden or expense, On
molion to compel discavery ar for a prolective order, the person from whom electronically stored information is soughl must show that the
information is not reasonably accessible because of undue burden or expense. If a showing of undue burden or expense is made, the court may
nenetheless order production of clectronically stored informalion if the requesting party shows good cause. The courl shall consider the
factors in Civ. R, 26(B}{4) when determnining if good cause exists, In ordering production of elecironically slored information, he court may
specify the furmat, exlent, liming allocotion of expenses and other conditions for the discovery of the electronically stored infarmation,

(4) When information subject 1o a subpoena is withheld on a claim that it is privileged or subject lo protection as trial preparation materials
under Civ. R. 26(B)(3) or (4}, the claim shall be made expressly and shall be supported by a description of the nature of the docurnents,
communications, or things nol produced Lhal is sufficient (o vnable the demanding party to contest the clairmn.

(5} If information is produced in response lo a subpocena Lhal is subject to a claim of privilege or of prolection as trial preparation material, the
person making the claim may notify any party that received the information of the claim and basis for it. Afler being notified, a recelving party
must promptly return, sequester, or desiroy the spedfied informalion and any copies within the party’s possession, cuslody or control. A
party may not use or disclose the information until the claim is resolved. A recuiving parly may promptly present the information 1o the court
under seal for a determination of the claim of privilege or of profection as trial-preparation malerial, If the receiving party disdosed the
information before being notified, it must take reasonable steps to retrieve it. The person whe produced the information must preserve the
information unlil the daim is resolved.
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FOR FILING WITH CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO

NRG Ohio Pipeline Gompany, LLG cASENo, 15CV187151

)
)
Plaintiff, )
)
A ; jupgg Christopher R. Rothgery
)
)
e ) RETURN OF SERVICE
) OF SUBPOENA
Defendant. )

NAME AND ADDRESS OF PERSON ON SUBPOENA: NRG Power Midwest LP - Coporale Representative
t/o Statulory Agent, CT Corporalion System, 1300 East Ninth Street, Cleveland, Ohlo 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Depositlion: April 29, 2016 at 9:00am al Wegman Hassler & Vanderburg, 8055 Rockside Woods Bivd., Sie 200, indepandonce, Ohlo 44131

(The following to be completed by Sheriff, process server, or attorney)

I received this Subpoena on , 20 . and served the same on the person hergin

named on , 20

Service was accomplished by

1 was unable to complete service for the following reason(s):

SHERIFE'S FLES PROCESS SERVER/ATTORNEY CERTIFICATION
Service and Return b [ certify that the foregoing information is carrect to the
Mileage # miles LY best of my knowledge and belief,
Copies 5
Total: $

PIIIL R. STAMMITTL. Lorain Co. Sheriff {signature of individual performing service)

BY:

Deputy Print name:
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Exhibit “A”



IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, CHIO

NRG OHIO PIPEINE COMPANY, LLC,

Plaintiff,

MOORE ROAD, LLC, et al.

)

)

)

)

v. )
)

)

)

Defendants. }

)

CASE NO. 15CV187151

JUDGE Christopher R. Rothgery
Magistrate James Blaszak

NOTICE OF DEPOSITION OF
REPRESENTATIVE DESIGNATED BY

NRG POWER MIDWEST, LP PURSUANT
TO OHIO RULE 30(B)(5)

Please take notice that on April 29, 2016 beginning at 9:00 a.m., counsel for Defendant,

Moore Road, LLC, will take the deposition of a person or persons identified and designated

by NRG Power Midwest, LP, pursuant to ORCP 30(B)}(5), who is knowledgeable to testify

with respect to the matters set forth on Exhibit A. The deposition will take place at the offices

of Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence,

Ohio 44131. The deposition shall proceed in accordance with the Ohio Rules of Civil Procedure

in the presence of a notary public, and be recorded by a stenographer, and shall continue from day-

to-day until complete,

R’Xspect ully submitted,

\

Robert W. McIntyre (0006768)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rwmcintyre@wegmaniaw.com
jrearson@wegmanlaw.com

Attorneys for Defendant Moore Road, LLC



CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of

Representative Designated By NRG Power Midwest, LP Pursuant To Ohio Rule 30(B)(5) was

served this ' I+ day of April, 2016 upon the following via e-mail:

Dennis M. O'Toole, Esqg.

O'Toole, McLaughlin, Dooley & Pecora Co., L.P.A.
5455 Delroit Road

Sheffield Village, Ohio 44054
(dotoole@omdplaw.com)

Attorney for Plaintiff
NRG Ohio Pipeline Company, LLC

| =

Robert W Mclntyre (0006768)

An attorney for Defendant Moore Road, LLC



[

EXHIBIT A

(to Notice of Deposition of Representative of NRG Power Midwest LP
Pursuant to Ohio Rule 30(B)(5))

Matters and topics for examination of each designated witness:

a. The facts and circumstances relating to the NRG Ohio Pipeline LLC (Pipeline) and
NRG Power Midwest LLC (Power) regarding the construction of that certain
pipeline (the NRG Pipeline) described in the Affidavit of Alan Sawyer attached
hereto as attachment 1 (Affidavit) or otherwise.

b. The facts and circumstances relating to Pipeline and NRG Energy Inc. regarding
the construction of that certain pipeline (the NRG Pipeline) described in the
Affidavit of Alan Sawyer attached hereto as attachment 1 (Affidavit) or otherwise.

The facts and circumstances relating to or which establishes the necessity for the
construction of the NRG Pipeline assct forth at Paragraph 12 of the Affidavit or otherwise.

Each and every record and document provided to Pipeline by Power setting forth the usage
of natural gas as a fuel for the Avon Generating facility.

The facts and circumstances relating to any contract or agreement by and between Pipeline
and Power for the delivery of fuel gas for the generating facility described and identified
at Parapgraph 5 of the Affidavit or otherwise.

The facts and circumstances relating to any ‘plans to add natural gas as a fuel source’ as
set forth and described at Paragraph 6 of the Affidavit.

The facts and circumstances relating to or which demonstrates and/ or substantiates the
assertion that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc. and/or
any relationship between NRG Power Midwest LLC, Pipeline and NRG Energy Inc.

The facts and circumstances relating to or which demonstrates that Pipeline was ‘organized
to construct and operate approximately 20 miles of ...pipeline’. As set forth in Paragraph
8 of the Affidavit or otherwise.

The facts and circumstances relating to or which demonstrate that Pipeline has the
technical, financial, and managerial capability needed to operate a natural gas transmission
system as well as the requisile financial means to construct its proposed pipeline.

The facts and circumstances relating to any decision or decisions process by which Power
and/or NRG Energy Inc. have elected to continue fueling the generating facility with coal
and not natural gas and/or defer the conversion of the generating facility from coal to
natural gas.



10,

11,

13.

14.

15,

All contacts, applications, or other materials submitted to and or received from the Ohio
EPA:

a. For the construction/installation of emissions control equipment on the generating
facility for the purpose of continuing to use coal as fuel for the generating facility
and/or not natural gas as a fuel;

b. The designation of one or more boilers as a standby coal fueled unit that will not
be converted to natural gas fuel; and

c. The decision to not operate any boiler al the generaling facility in the future.

The facts and circumstances relating to or regarding the acquisition,
construction/installation of machinery and equipment for converting any boiler at the
generaling facility to natural gas.

The facts and circumstances relaling 1o or regarding the acquisition,
construction/installation of machinery and equipment for controlling the emission of any
boiler at the generating facility that would be fueled by coal.

The facts and circumstances relating to or which demonstrates or describes any projected
or estimated cost of obtaining natural gas from Pipeline and or the revenue stream of
Pipeline from the sale of natural gas to the generating facility described in Paragraph 5 of
the Affidavit or otherwise.

Any studies, consultant’s reports, or other facts or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline.

Any studies, consultant’s reports, or other facts or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline and the damages to or restriction of property adjacent to the proposed
pipeline and or operation of a high pressure pipeline.



Attachment No. 1



TDAVIT

STATE OF OHIO )
o : ) S8:
COUNTY OF LORAIN }

'
1, Alan Sawyer, being duly swom under oath state the following is true.

I 1 am over the age of cighiteen (18) and t.:ompctent to givo the followiné
declaration. : '

2,  Iom presently, nnd was at all relevant thf:es, the Vice President of NRG Ohio
Pipeline Company LLC ("NRG Pipeline” or ."Company"J.

3, NRG Pipeline is a Delaware Lmited liability company that is ragistered to do
business in the State of Ohio,

4. NRG Pipeline Is a wholly-owned subsidiary of NRG Energy, Inc. ("NRG"). | .-

5 One of NRG's suﬁsidiaﬂes. NRG Power Midwest LP, owns & 735 MW coal-fired
generating facility in Avon Lake, Obio {“the Avon Lake facility").

6.  NRGPower Midwest LP plans to add naha;nl gas as a fuel source for the boilers
at the Avon Lake facility.

7.  NRG Pipeline was organized for transportmg and tmﬁsmitting natural gas through
pipes to NRG Power Midwest LP's Avon Lake facility, - _

8- More apeciﬁcnily, NRG Pipeline was organized to construct and operale '
approximately 20 miles of 24-inch to 30-inch high pre;:sure stee! pipeline in Lorain County, Ohio
to transport and trensmit natural gas 1o NRG Power Midwest LP's Avon Lake facility.

9, On.Novémber 27, 2013, NRG Pipeline filed an dpplication with the Public
1!til.itics Commission of Qhio ("PUCO"), pursuant to R.C, 4905.02, R.C, 4905.03 al.l'.d 4905.63,




for ndlhority 1o operate as an inlresiate plpeline company in the state of Ohlo, The application

was amended on February 12, 2014, See, Exhibit No, 1 attached hereto, Jun the Matter of the '

Application of NRG Ohio Pnfpe!fne Conguany LLC for Authorlty to Operate as an Ohio Plpeline
Compary, Casc No. IS—ZEIS-PLACE (P.U.C.0. Feb. 26, 2014) ("PUCO Finding and Ordec”).

10,  OnFobruary 26, 2014, the PUCO approved NRG Pipeline's application te operate
as an Intrestate pipeline company In the State of Ohio, PUCO Findings and Order at {4,

iI.  Inspproving NRG Pipeline's application, the PUCO found that *NRG Pipeline is
a public utility and pipeline company, pursuant to R.C. 4905.02 and 4905.03, and, ag such, is
subjeet to the Commission’s Jurisdiction,” PUCO Findings and Ordec et §4.”

12, On November &6, 2014, NRG Pipeline determined that it was necessary to
appropriate end acquire perpetual easement rights for the jnstallation, c.omstruction, maintenance,
opera.tfon and zepeir of a nntural ges pipeline ii:, on, across, threugh and over th.e real propenty
described in Paragraph 4 of NRG Pipeline's Verified Petition 1o Appropriate Property and to Fix
Value Theredf (“Petitlon®) to transport and transmit m‘atural ges to NRG Pt;wér Midwest LP's

, Avon Lake ﬁ;-.cilitﬁr.

13.  'On December 19, 2014, NRG Pipeline filed a leticr of notlfication application,

pursuant to Ohio Adem. Code 4906-11-01.

FURTHER AFFIANT SAYBTH NAUGHT. Q/Q’M\} Cw"ﬁ""/

Alan Sa.wyer

]

SWORN TO BEFORE ME and subscribed in my presenco fhis s déy of March, 2015

B b —

: b"!llfv Pubﬂ!: ' Bl:lo 0l 0hio
- Ion!:svlre
: smmuris. o8




In the Matier of the Application of NRG )
Ohlo Plpeline Company LLC for
Authorlty to Operate as an Ohio Pipeline

Company.

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

; Crse No. 13-2315-PL-ACE
’ .

FINDING O]

The Commission finds:

@

2

On November 27, 2013, as amended on February 12, 2014,
NRG Ollo Pipellne Company LLC (NRG- Fipeline or
Company) filed an application, pursuent to R.C, 4903,02,
4905.03(F), and 4905.63, for authority to operate ag an
Intrastate pipeline company in the state of Ohio, In the
application, NRG Pipelina states that it is a Delaware Henlted
Iiability company thiat is registered. to do business in Ohlo,
NRG Pipelins further states that it l4 a wholly-owned
subsidiary of NRG Energy, Inc. (NRG), which is one of the
lazgest. power companles In the country, with nearly
10D generation assets produclng more than 47,000
megnwatts (MW), and retall energy providers serving more
than 2 million customers In 16 states. NRG Pipeline notes
that one of NRG’s subsidiaries, NRG Power Midwest LP,
owns a /53 MW coal-fired generating facllity in Avon Lake,
Ohio, and plans ¢o add natural gas es a fuel source for the
bollera at the facllity. NRG Pipeline explains that It intends
to provide the plpeline infrastructure to deliver natural gas
to the facllity, and plans to constuct and operate
approximately 20 siles of 24-inch to 80-inch high pressure
ateel plpellne in Lorain County, Ohlo, which would be
installed adjacent to road rightofway to the extent
practicable,

In support of the applicaton, NRG Plpeline states that It has
the technleal, financlal, and managerial capability needed to
operate a natural gas transmisslon sysiem of the type
plestned to' perve the Avon Lake faclllty, s well as the
requisite financlal means to construct the proposed pipsline,
NRG Pipeline notes that it hes pravided, along with tha
application, proof of the Company's registration with the
Ohlo Secretary of State, 2 map depleting the corridors of two

EXKHIBIT 1

-
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13-2315-PL-ACR

@

@

potentiaf plpeliné routes, a summaty of the Company's
technical and managerinl background, “and  flnanclal
information pertaining to NRG,

Addltionally, NRG Plpeline explains that, at the appropriate
time, it plans Y0.flle an application with the Ohlo Power
Siting Board for a certificate to construct and operate the
proposed plpeline. NRG Plpeline further explains that, after
the pipeline is constructed, the Company ar ane of its
affillates will enter into a speclal contract with any customer
served by the pipeline, pursuant to R.C, 490531, with any
such contracts belng filed with the Commission for approval
prior to commencement of service, Por that reason, NRG
Pipeline notes-that it has not proposed a tasiff at this time,

.and that the appropriate fillng will be made with the

Commission, if the Company ot an afflliate Jater decldes to
establish a tarlff. NRG Plpeline emphasizes that, although a
limlled number of other commerclel or manwacturing
customers may seek transportation of natural ges through
the proposed plpellne, lts'purpose la to gerve tha Avon Laks
facillty, such that natural gas may be used In place of coal for
the generation of electzicity at the facllity,

Upon review of NRG Plpeline’s application, the Commission
finds that- the application ls reasonable and shoufd be
approved, Spectfleally, we find that NRG Pipeline's request
for authorlty to oparate a5 an Intrastate pipeline company In
the state of Ohlo should ba granted, NRG Pipeline has
provided sufficient information in suppazt of Its application,
includlng several exhiblts Intended to document that the
Compeny and its affiliates have the necessary technical and
managerlal expertise and financlal resoutces to construct
and operate the proposed pipeline. Accordingly, we find
that NRG Plpeline 19 a public utility and pipeliae corapany,
pursuant to RC, 4905.02 and 4905.03, and, as such, i3 subject
to the Commission’s juckdiction. We further find that,
pursuant to RC. 4905,63, NRG Pipaline is subject to R.C,
Chapters 4901, 4903, 4905, 4909, and any other applicable
chapler set forth thereln,. We also emphasize that NRG
Pipeline Is subject to the ongoing jurisdiction and
supervigion of the Commisslon with respect to the gas
plpeline safety standards and requirements, a5 aet forth in
R.C, 4905.90 through 4905.96 and Ohlo Adm.Code Chapler

ads




18-2315-FPL-ACE ' ' 3-

4901:1-16.  Finally, we note that our approval of NRG
Pipeline’s application in this case daes not relieve the
Company of the obligation to file a proper application with
the Commlsston, at the appropriate ime, for approval of o
proposed tariff or reasonable nrrangement entered inio with
uny customer, of to flle the necessaty application with the
Ohlo Power Siting Boatd for a certificate to construct and _
operate the proposed pipeline,

Itis, thecafore,

ORDERED, That NRG Plpeline’s application be approved. Itis, fasther,

ORDHRED, That NRG Ohio Plpeline Company LLC be added to the roll of
publle utilities regulated by this Commission, It is, fusther,

.ORDEBRED, That 2 copy of this Finding and Order be served upon all interested
persons and parties of racord,

THEB PUBLIC UTILITIES COMMISSION OF OHIO

/ :
= Steven D, Lessar “ Lynn Sleby

. 9JP/sc

VP

M. Beth Trombold AslmZ, Haque

Britered in the Journal fEB 28 20

Wl

Barcy F. McNeal

Secretary




PLEASE TYPE OR PRINT LEGIBLY - ONE FORM PER INDIVIDUAL COPY TO SERVE

IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
. General Division - CIVIL
NRG Ohio Pipeline Company, LLC S oen AR EraT
Plaintitf,

VS,
Case No. 15CV187151

Moore Road, LLC, et al.

Defendant. Attorney: Robart W. Mcintyre, Esq.
Attarney far: Defendant Moore Road, LLC
TQ: (Print name and address below) Telephone: 216-642-3342
NRG Power Midwest, LP- Records Custodian E-mail (optional): rwmcintyre@wegmanlaw.com

c/o Statutory Agent - CT Corporation System

. If you have any questions concerning this subpoena,
1300 East Ninth Street please contact the attorney whose name and contact
information are listed above,

Cleveland, Ohio 44114

YOU ARE HEREBY COMMANDED TO, AT THE DATE, TIME, AND LOCATION LISTED BELOW:

Danend and give testimony at a trial, hearing, or deposition.
meduce the following documents, clectronically stored information, or tangible things at a trial, hearing, or deposition:

v’ {produce and permit inspection and copying of the following documents or electronically stored information that are in
your cusiody, possession, or control: Please sea attached Exhil A

produce and permit inspection and copying, testing, or sampling of the following tangible things that are in your
custody, possession, or control:

|_|pcm1it entry upon designated land or other property that is in your possession or control described as (see Civ. R. 34):

DATE: _29th day of April ,20 16 imE._ 900 o’clock a.m./p.m.

LOCATION: Wegman Hessler & Vanderburg, 6055 Rockside Woods Bivd., Ste 200, Independence, Ohio 44131

WITNESS my signature and seal of said Court at Elyria, Ohio, this _19th dayof _April ,2016
TR A O IEONNNRK — HERFHANIE R
Attorney

Page § of 3



15CV187151

CASE NUMBER: COPY TO SERVE

OHIO RULES OF CIVIL PROCEDURE - PARTIAL TEXT OF RULE 45 (revised 07/17/2014)

C) I'rotection of persons subject to subpoenas.

{1} A party or an attorney responsible for the issuance and service of a subpoena shall take reasonable sleps to avoid imposing unduce burden
or expense on a person subject {o that subpoena,

{2){a) A person commanded to produce under divisions (AX1)(b), (iii), {iv), (v), or (vi) of this rule need nol appear in person at the place of
production or inspeclion unless commanded Lo attend and give leslimony at a deposition, hearing, or trial,

(b) Subject to division (D)(2) of this rule, a person commanded 1o produce under divisions {A)(1)(b), (iii), (iv), (v). or (vi) of this rule may,
within fouricen days afler service of the subpoena or before the time specified for compliance if such time is less than fourteen days after
service, serve upon the party or atiorney designaled in the subpoena written ebjections to production. H objeclion Is made, the party serving
the subpoena shall not be entitled to production except pursuant lo an order of the court by which the subpoena was issucd. If objection has
been made, the parly serving the subpoena, upon notice lo the person commanded to produce, may mave al any time for an order to compel
the production. An order lo compel production shall protect any person who is not a party or an officer of a party from significant expense
resulting from the production commanded.

(3) On timely motion, the court from which the subpoena was issued shall quash or modify the subpoena, or order appearance or production
only under specified conditions, if the subpoena does any of the following:

(a} Fails lo allow reasonable time to comply;

(b) Requires disclosure of privileged or otherwise prolected matier and no exception or waiver applies;

{c) Requires disclosure of a fact known or opinion held by an experl nol retained or specially employed by any party in anlicipation of
litigation or preparation for trial as described by Civ. R. 26{B)(5), if the fact ur opinion does not describe specific events or occurrences in
dispute and results from study by that expert that was not made at the request of any party;

{d) Subjecis a person to undue burden,

(4) Belore filing a motion pursuant to division (C)(3)(d) of this rule, a person resisting discovery under this rule shall attempt o resolve any
claim of unduc burden through discussions with the issulng attomey. A molion filed pursuant lo division (CH3)(d) of this rule shall be
supporied by an affidavil of the subpoenacd person or a certificale of that person's allomey of the effarts made to resolve any daim of undue
burden.

{5) If a motion Is made under division (C)(3)(c) or {C){3){d) of Lhis rule, the court shall quash or modify the subpoena unless the party in whaose
behalf the subpocna is issued shows a substantial need for the lestimony or malerial that cannot be otherwise mel willout undue hardship
and assures that the person lo whom the subpocena is addressed will be reasanably compensated.

(D) Duties in responding ta subpoena,

{1) A person responding la a subpoena to produce documents shall, at the person’s oplion, produce them as they are kept in the usual course
of business or organized and labeled o correspond with the eategories in the subpoena. A person producing documents or electronically
slored information pursuant to a subpoena for them shail permil their inspection and copying by all parties present at the time and place set in
the subpoena lor inspection and copying,.

{2) If a request does not spedly the form or forms for producing electronically stored informalion, o person responding 1o a subpoena may
produce the information in a form or forms in which the information is ordinarily maintained if that form is reasonably useable, or in any form
that is reasonably uscable. Unless ordered by the courl or agreed lo by the person subpoenaed, a person respanding to a subpoena need nol
preduce the same clectronically stored information in more than one form.

{3) A person need not provide discovery of clectronically slored information when the production imposes undue burden or expense. On
motion lo compel discovery or for a protective order, the person from whom electronically slored information is sought must show that the
information is not reasonably accessible because of undue burden or expense. If a showing of undue burden or expense is made, the court may
nonetheless order production of electronically stored information if the requesling party shows good cause. The court shall consider the
faclors in Civ. R. 26(B)Y(4) when dclermining if good cause cxists, In ordering production of electronically stored information, the court may
specily the format, extent, timing allocation of expenses and other conditions for the discovery of the electronically stored information,

{4) When information subject to a subpoena is withheld on a daim that it is privileged or subject to protection as trial preparation malerials
under Civ. R. 26(B)(3} or (4), the claim shall be made expressly and shall be supporied by a descriplion of the nature of the documents,
communicalions, or things not produced that is sufficient to enable the demanding party to contest the claim,

{5) If information is produced in respense lo a subpoena that is subject to a daim of privilege or of protection as trial preparation malerial, the
person making the claim may nolify any party that received the information of the claim and basis for il. Alter being notified, a receiving party
mus! promptly return, sequester, or destroy the spedficd information and any copies within the party’s possession, custody ar control. A
pacty may not use or disclose the information until the claim is resolved. A receiving party may promptly present the information lo the court
under seal for a determination of the claim of privilege or of prolection as trial-preparation material. If the receiving party disclosed the
information before being notified, il must 1ake reasonable steps Lo retrieve il. The person who preduced the information musl preserve the
informalion until the claim is resolved.
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FOR FILING WITH CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO

NRG Ohio Pipeline Company, LLC CASE No. 19CV187151

PlaintifT,

Moore Road, LLC, et al, RETURN OF SERVICE

OF SUBPOENA

)
)
)
)
M ; jupgg Christopher R. Rothgery
)
)
)
)
)

Defendant.

NAME AND ADDRESS OF PERSON ON SUBPOENA: NRG Pawer Midwast, LP - Records Custodian
c/o Slatutory Agent, CT Corporation Systam, 1300 East Ninth Stueet, Cleveland, Ohla 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Daposition: April 29, 2016 at 9:00am at Wagman Hesslar & Vandarburg, 6055 Rockside Woods Bivd., Ste 200, Independence, Ohlo 44131

(The following to be completed by Sheriff, process server, or attorney)

| received this Subpoena on .20 , and served the same on the person herein

named on , 20

Service was accomplished by

1 was unable to complete service for the following reason(s):

SUCRIN'S FELS PROCESS SERVER/ATTORNEY CERTIFICATION
Service and Retum L I certify that the foregoing information is correct to the
Mileage # miles 3 best of my knowledge and belief.
Copies 3
Tatal: $

PIlIL R. STAMMITTI, Lorain Co. SherifF (signature of individual performing service)

BY:

Deputy Print name:
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IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPEINE COMPANY, LLC, ) CASENO. 15CV187151
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
V. ) Magistrate James Blaszak
)
MOORE ROAD, LLC, et al. ) NOTICE OF DEPOSITION OF RECORDS
) CUSTODIAN DESIGNATED BY NRG
Defendants. ) POWER MIDWEST, LP

Please take notice that on April 29, 2016 beginning at 9:00 a.m., counsel for Defendant,
Moore Road, LLC, will take the deposition of a person or persons identified and designated
by NRG Power Midwest, LP as Records Custodian who is knowledgeable to testify with
respeet to the matters set forth on Exhibit A. The deposition will take place at the offices of
Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence, Ohio
44131. The deposition shall proceed in accordance with the Ohio Rules of Civil Procedure in the

presence of a notary public, and be recorded by a slenographer, and shall continue from day-to-

Rogpgctivlly submitted,

Robert W. McIntyre (0006768)

Jay R, Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rwmcintyre@wegmanlaw.com
jrcarson@wegmantaw.com

Attorneys for Defendant Moore Road, LLC

day until complete.




CERTIFICATE OF SERVICE

1 hereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of
Records Custodian Designated By NRG Power Midwest, LP was served this day of
April, 2016 upon the following via e-mail:
Dennis M. O'Toole, Esq.
O'Toole, McLaughlin, Dooley & Pecora Co., L.P.A.
5455 Detroit Road
Sheffield Village, Ohio 44054

(dotoole@omdplaw.com)

Attorney for Plaintiff
NRG Ohio Pipeline Company, LLC

Robert W Mclntyre (0006768)

An attorney for Defendant Moore Road, LLC



b
.

EXHIBIT A

(to Notice of Deposition of
Records Custodian of NRG Power Midwest LP)

~-Records-

All correspondence by and between:

Pipeline and Power regarding the construction of that certain pipeline (the NRG
Pipeline) described in the Affidavit of Alan Sawyer attached hereto as Aftaclunent
1 or atherwise.

Power and NRG Energy Inc. regarding the construction of that certain pipeline (the
NRG Pipeline) described in the Affidavit of Alan Sawyer attached hereto as
Attachment 1 (Affidavit), or otherwise,

Each record or document which establishes the necessity for the construction of the NRG
Pipeline asset forth at Paragraph 12 of the Affidavit, or otherwise,

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for converting any boiler at the generating facility to natural gas.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for controlling the emission of any boiler at the generating facility 1o natural

gas.

Each record or document which describes or is related to the following:

a.

Acquisition of real estate and /or easements for the construction of the NRG
Pipeline;

Any construction contracts, bids, requests for bids or quotations for the construction
of the NRG Pipeline; and

The interconnection of the NRG Pipeline with any gas transmission facility or
pipeline owned by others than NRG Pipeline.

Each record or document which describes or is related to the following:

a.

The acquisition of gas transmission pipe, pipeline materials, machinery and
equipment or facilities for the construction and/or installation of the NRG Pipeline;
and

The design, engineering, geotechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of the
NRG Pipeline.



Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to the NRG Pipeline:

b.

h.

5

The Chio Depariment of Natural Resources;
The Ohio Public Utilities Commission;

The Ohio Power Siting Board;

The Oho Environmental Protection Agency;
City of Avon Ohio;

The City of Avon Lake Ohio;

Lorain County;

Any other agency of the State of Ohio; and

Any agency of the United States Government,

Each record or document which describes or is related to the following:

a.

c.

Acquisition of machinery or equipment for the conversion of any boiler at the Avon
Generating facility to natural gas as a fuel;

Any construction contracts, bids, requests for bids or quotations for the construction
of the natural gas fuel boiler conversion; and

The interconnection of the NRG Pipeline with the generaling facility.

Each record or document which describes or is related to the following:

a.

The acquisition of machinery, equipment or the construction of facility for the
construction and/or installation of any emission control syslems to enable the
generating facility to continue to burn coal as a fuel;

The design, engineering, geolechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of any
emission control sysiems to enable the generaling facility to continue to burn coal
as a fuel; and

The purchase of coal fuel for the operation of the generating facility including but
not limited to supply contracts, options, or other commercial undertakings to obtain
a supply of coal for fuel at the generating facility.



10.

.

12,

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to conversion of any boiler at the generating facility to the use of natural gas as a fuel

a, The Ohio Department of Natural Resources;
b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;
e. City of Avon Ohio;

f. The City of Avon Lake Ohio;

. Lorain County;

h. Any other agency of the State of Ohio; and

i Any ageney of the United States Government.

Each rccord or document which describes or is related to any communication,
administrative filing or applicalion, or other submission to or with the following relating
to conversion of any boiler at the generating facility to the use of coal as a fuel:

a. The Ohio Department of Natural Resources;
b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;
c. City of Avon Chio;

f. The City of Avon Lake Ohio;

g Lorain County;

h. Any other agency of the State of Ohio; and

i. Any agency of the United Staies Government.

Each and every record or document that describes or refers to any contract or agreement
by and between Pipeline and Power for the delivery of fuel gas for the generating facility
described and identified at Paragraph 5 of the Affidavit, or otherwise.



I3.

14.

15.

16.

17.

18.

19.

Each and every record or document that evidences any ‘plans to add natural gas as a fuel
source’ as set forth and described at Paragraph 6 of the Affidavit, or otherwise.

Each and every record or document that establishes, demonstrates and/ or substantiates the
statement in Para 4 that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc.

Each and every record and document that demonstrates that plaintiff was ‘organized to
construct and operate approximately 20 miles of ...pipeline’. As set forth in Paragraph 8
of the Affidavit.

Each and every record and document that demonstrates that Pipeline has the technical,
financial, and managerial capability needed to operate a natural gas transmission system as
well as the requisite financial means to construct its proposed pipeline.

Each and every record and document that describes or is related to any decision or decisions
process by which Power and/or NRG Energy Inc. have elected 1o continue fueling the
gencrating facility with coal and not natural gas and or defer the conversion of the
generating facility from coal to natural gas.

Each and every record and document that describes any projected or estimated costs to
acquire natural gas for the generating facility described in Parapraph 5 of the Affidavit.

Each and every record and document that describes any studies, consultant’s reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipeline.

Each and every record and document that describes any studies, consultant’s reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the counstruction and operation of a high pressure gas pipeline and the
damages to or restriction of property adjacent to the proposed pipeline and or operation of
a high pressure pipeline.



Attachment No. 1



AFFIDAVIT

STATEOFOHIO )

" ) S8:
COUNTYOFLORAIN )

1, Alan Sawyer, being duly swom under onth state ths following |s truc, .

L I am over the age of cighteen (18) and c-:ompetent to givo the followiné
declaration, - .

2. 1am presently, and was at sll relevant th.nes, the Vics President of NRG Ohio
Pipeline Company LLC ("NRG Pipeline” or “Company™). |

3, NRG Pipeline is a Delawara limited liability compeny that is rogistored to do
business in the State of Ohio.

4. NRQDipeline Isa wholly-owned subsidiary of NRG Energy, Ino. (NRG"), |

5.  Oneof NRG's sub;sidiarles. NRG Power Midwest LP, owns & 735 MW coxl-fired
generating facility in Avon Lake, Ohio (“thﬁ Avon Leke facility").

6. NRG Power Midwest LP plans to add natuﬁl gas as a fiel source for the boilers
at the Avon Lake facility.

7. NRG Pipeline was organized for fransporting and tronsunittiog natura! ges through
pipes to NRG Power Midwest LP*s Avon Lake facility. _

8. More speci.ﬁcaily. NRG Pipeline was orgenized to construct and operale '
approximately 20 miles of 24-inch to 30-inch high preﬁsure steel pipeline in Lorain County, Ohio
to transport and transmit natural gas to NRG Power Midwest LP's Avon Luke facility, .

9, On.November 27, 2013, NRG Pipeline filed an application with the Public
L{til.ilias Cormission of Ohlo ("PUCO"), pursuant (o R.C, 4905.02, R.C. 4905.03 aﬁd 4905.63,




for authority to operato ag zm intraslate pipeline company in th_e. stale of Ohic. The application
was amended on Febroary 12, 2014. See, Exhibit No, 1 attached heceto, In the Matter of the
Application of NRG Ohlo P:peh'ne Company LLC for Authority o Operate as an Ohio Pipeline
Company, Cssc No, 13-2315-PLACE (P.U.C.O. Feb, 26, 2014) ("PUCO Finding and Order").

10.  On February 26, 2014, the PUCO epproved NRG Pipeline’s application to operate
a3 an {ntrastate pipeline company in the State of Chio, PUCO Findings and Order at u.

1. - Ingppro'\-ing NRG Plpeline’s application, the PUCO found that “NRQ Pipeline is
n public utility and pipeline compeny, pursuant to R.C. 4905.02. and 4905.03, and, as such, is
subjeet to the Commission’s jurisdiction,” PUCQ Findings and Ordor at §4."

12, On November 6, 2014, NRQ Pipeline determined that it was necessary to
eppropriafe and acquire perpatual easement nghts for the installation, comtrucrlon, maintenance,
opumhon and zepair of m natural ges pipeline in, on, across, through and over the real property
described in Paragmph 4 of NRG Pipeline’s Verified Petition to Appropriate Property and to Fix
Value Theredf (“Petition”) to transport and transmi, mittuml ges to NRG Power Midwest LP's

, Avan Lake f:;cllit'y.

13.  'On December 19, 2014, NRG Pipsline filed a letier of notlfication application,

pursuant to Ohio Aden. Code 4906-11-01.

FURTHER AFFLANT SAYETH NAUGHT. 0/004\4? g

Alan Sawycr

. Y
SWORN TO BEFORE ME and subscribed in my presence (his 65~ diy of March, 2015

NOTARY P

2 WM ). BEHM
5, 1 #afary Pubi Sleds o1 Ohlo
5 Ay Comml)

Saplambar iﬂ.%?ik!“




In the Matier of the Application of NRG )
Ohio Pipeline Company ULC for )
Authorlty fo Operate as an Oltio Pipaline )

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

Case No, 13-2315-PL-ACH

Company.
INDING AND
The Commissfon findé;
(1) On November 27, 2013, as amended on February 12, 2014,

@

NRG Ohlo Pipellne Company LLC (NRG - Pipellne or
Company) filed an application, pursuant to R.C, 4905,02,
4905.03(F), and 490563, for authority to operate as an
Intrastate pipeline company in the atate of ORjo, In the
application, NRG Pipeline states that it s 8 Delaware limited
lability company that Is registered. to do business in Ohlo.
NRG Fipalina further stntes that it Is a wholly-owned
subsldlary of NRG Energy, Inc. (NRG), which Is one of the
lurgest. power companles In the counky, with nearly
100 generation  assels produclng more than 47,000
meguwalts (MW), and retail energy providers serving more
than 2 million custorvers In 16 states. NRG Pipeline notes
thet one of NRG’ subsldiaries, NRG Power Midwest LE,
OWTs & 753 MW coal-fired generating facility in Avon Lake,
Okio, and plans o add natural gas as a fuel source for the
bollers at the facllity, NRG Fipeline explains that It intends
Yo provide the pipeline infrastructure to deliver natural gas
to the facllity, and plans to construct and operate
approximaiely 20 miles of 24-inch to 30-inch high pressure
steel plpeline in Lomin County, Ohlo, which would be
installed adjecent to road rightofway to the extent
practiceble,

In support of the application, NRG Plpeline states that It has
the. technical, financlal, and manageria] capability needed to

- operate a natural gas bransmisslon system of the type

planned to serve the Avan Lake facliilty, as well as the
requisite financial means to construct the proposed pipeling,
NRG Pipeline notes that it has provided, along with the
application, proof of the Company’s regisiration with the
Ohlo Secratary of State, a mep depleting the corridors of two

EXHIBIT 1

. mmnsmn,



13-2315.PL-ACR

®

@

potentiel plpe]iné routes, & summary of the Company's
technical and managerial background, *and flnancial
information pertaining to NRG.

Additionally, NRG Pipeline explains that, at the appropriate
time, it plans to file an application with the Ohdo Power
Siting Board for a certificate to construct and operate the
propased pipeline, NRG Pipeline fusther explains that, afier
the plpeline 15 constructed, the Company or one of lis
afflliates wiil enter Into & speclal conteact with any customer
served by the pipeline, pursuant to R.C, 490531, with any
such contracts baing fled with the Commission for approval
prior t0 commencement of service, .For that reason, NRG
Pipellne notes-that it has not proposed a tarlff at this ime,
and that the appropriate fling will bs made with the
Commission, if the Company or an afflilate Jater decides to
establish n tariff. NRG Plpeline emphasizes that, slthough a
limited number of other commercial or manulachuring
customers may seek transpoctation of natural gas through
the fraposed pipeline, lis purpose ls to gerve the Avon Lake
facillty, such that natural gas may be used In place of coal for
the generation of electrlcity at the faclilty,

Upon review of NRG Pipsline's application, the Commission
finds that- the applicaion Is reasonable and should be
epproved. Specifleally, we find that NRG Pipelina's request
for authorlty to opotate as an [ntrastate pipeline company In
the state of Ohlo should be granted. NRG Pipeline has
provided sufficient information in suppart of its application,
including several exhiblle Intended to docurnent that the
Company and its affillates have the necessary technical and
managerlel expertise and financial resoutees to construct
and operate the proposed plpeline. Aceordingly, we find
that NRG Plpeline ls a public utility and pipeline company,
pursuant to RC, 490502 and 4905.03, and, as such, iz subject
to the Commission’s jutlsdiction. We further find that,
puusuant to RC, 490563, NRG Pipsline 1s subject to R.C,
Chapters 4901, 4903, 4905, 4509, and any other applicable
chapter get forth thereln. We also emphasize that NRG
Fipeline Is subject to the ongoing jurisdiction and
supervigion of the Commisslon with respect to the gas
plpeline safety standards and requirements, as set forth in
R.C. 4905.90 through 490596 and Ohlo Adm.Code Chapler




13-2515-PL-ACE ) ' 2

4901:116. Flnally, we note that our approval of NRG
Fipeline's application In this case does not relieve the
Company of the obligation to file o praper application ith
the CommIsslon, at the appropyiate time, for approval of o
Pproposed taslff or reasonable nrrangement entered inio with
any customer, or to file the necessacy application with the
Ohlo Power Siting Board for a certificate to construct and .
operate the proposed pipeline,

It{s, therefore,
ORDERED, That NKG Pipelinc's application be approved. Itls, fasther,

ORDERED, That NRG Ohlo Plpsline Company LLC be added to the roil of
public utilities regulated by thls Commlsslon, It s, fusther,

ORDERED, That a copy of this Finding snd Order be served upon all interested
persons and parties of record.

THE PUBLIC UTILITIES COMM]SSION OF OHIO

[y

. 3

"Todd AdBnl|chler, Ch '
| [

Steven D. Lesser Lynn Sleby
2

Aslm Z, Haque

M. Beth Tramibold '

8JP/sc
Bntered in the Journai ;gp'9 8 204

S ;fhmu .
Barcy F, McNeal

Secretary
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FROM

WEGMAN, HESSLER & VANDERBURG
A Legal Professional Associarion
SUITE 200
6055 ROCKSIDE WOODS BOULEVARD
CLEVELAND, OHIO 44131
(RWM)

To:
NRG Power Midwest, LP
c/o CT Corporation System, Statutory Agent
1300 East Ninth Street
Cleveland, Ohio 44114



7/6/2016 Corporation Details

Jon Husted
Ohio Secretary

: I__.Gnnarnilnfarmation yﬁuslnusa Soarch .AUCC Search ' |Trade Mark 7 Service Mark Search .J__I Prepaymant Accounts J_:Businoss Reaport Download | ! ]Hulp D

o

Business Nanio
Business Nama - Exact Corporatlon Details
Detaitad Businesa Search
Numher Search
AuentContact Nama
AgontiCantact Nama - Exact Corporation Details
Prior Business Name 2 Enlity Numbar 1150880

Business Name NRG POWER MIDWESTLP

|Filing Type FOREIGN LIMITED PARTNERSHIP

Stalus Active

Original Filing Dale 0472172000

Expiry Date

Location: County: State: DELAWARE

Agent ! Ragistrant Information

CT CORPGORATION SYSTEM
1300 EAST NINTH STREET
CLEVELAND,OH 44114
Effiective Date: 12/26/2012
Contact S}alus, Aclive

Fillnigs
Filing Type | Pate of Filing Documant Numberfimage

REGISTRATION OF FOREIGN LIMITED PARTNERSHIP lo4/21/2000 200011500523
|DOMESTIC AGENT SUBSEQUENT APPCINTMENT |osma4r2003 200324800600
IAGENT ADDRESS CHANGEALIMITED/LIABILITY/PARTNERS 08/20/2004 200423301050
AGENT ADDRESS CHANGE/LIMITED/LIABILITY/PARTNERS 12/06/2004 200501301310
(CORRECTION/FOREIGN LIMITED PARTNERSHIP 12116/2010 201035100117
DOMESTIC AGENT SUBSEQUENT APPOINTMENT 1212612012 Imm
ICORRECTION/FOREIGN LIMITED PARTNERSHIP 10/08/2013 201328300291
(CORRECTION/FOREIGN LIMITED PARTNERSHIP 05/28/12014 ]MM

Old Names

Effactive Date Old Name

121672010 ORION POWER MIDWEST, L.P.
0572812014 GENON POWER MIDWEST, LP
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hitp:/fwww35.s0s.state.oh.us/ordsf?p=100:7.0:NO.7.P7_CHARTER_NUM: 1150880 "
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Jon Husted
Ohio Secretary
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Numher Search
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Corporation Details

Details

2236402
NRG POWER MIDWEST GP LLC
FOREIGN LIMITED LIABILITY COMP,

s

Original Filing Date
|Expiry Dats
|Location: County: State: DELAWARE

Agent / Reglstrant Informatlon

CT CORPORATION SYSTEM
1300 EAST NINTH STREET
CLEVELAND,OH 44114
Effective Date:; 10/08/2013
Contact Status; Active
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Fiting Type Data of Filing | Document Numbearfimage
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0303 sap.m.04-20-2010 | 2 | 440 319 3700 |

Apr.28. 2016 3:33PM Judge Rethgery No. 2996 P, 2/2

CLERX"S ENDORSEMENT COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

Tom Orlando, Clerk
JOURNAL ENTRY

Christopher R. Rothgery, Judge

Date 4/28/16 Case No. 15CV187151

NRG OHIOQ PIPELINE COMPANY LLC DENNIS M O'TOOLE

Plaintiff Plaintiffs Altomey (440)9 30-4001
VS

MOORE ROAD LLC ROBERT MCINTYRE

Defendant Defandant's Attarnay (216)642_3342

Status Conference held. Discovery remains ongoing. The MSJ briefing schedule previously set by this
Court is held in abeyance until further Order of this Court. The Case is sct for a further telephone Status
Conference on Friday, May 20, 2016 at 10:00 a.m. Plaintiff's counsel shall initiate said conference
between counsel and then with the Court at 440-329-5573 or 440-329-5571.

Copies provided to Counsel by fax.

VOL PAGE

CC: ATTY.O'TOOLE byfax  -440-934-720
ATTY. MCINTYRE by fax 216-642-8826



Shannon M. Mussehl

From: Shannon M. Mussehl

Sent: Tuesday, April 19, 2016 5:05 PM

To: Dennis O'Tocle (dotoole@omdplaw.com)

Cc: Robert W. McIntyre; Jay R. Carson

Subject: NRG GChio Pipeline Company, LLC v. Moore Road // Lorain County Court of Common
Pleas Case No. 15-CV-187151

Attachments: LTR RWM to Dennis O'Toole encl Notices fof Depo (NRG v. Moore Rd) 4-19-2016.pdf

Attached please find correspondence from Attorney Robert W. Mcintyre, which has been prepared with regard to the
subject matter. Should you have any questions, please feel free to contact Mr. Mcintyre directly.

Shannon M. Mussehl

Wegman, Hessler & Vanderburg

6055 Rockside Woods Boulevard, Suite 200
Cleveland, OH 44131

Telephone: 216.642.3342

Wecman, HesSLER & VANDERBURG

AL e o At

Click here for the WHBYV Emaill Disclaimer




WEGMAN

HESSLER &

VANDERBURG Rabert W. Mclntyre
Legal Professional Asseciation Of Counscl
6055 Rockside Woods Boulevard, Suite 200 rwimcinlyre@wegmaniaw.com

Cleveland, OH 44131
Telephone: (216) 642-3342
Facsimile: {216) 642-8826
www,wegmanlaw.com

April 19,2016

VIA E-MALIL: dotoole(@omdplaw.com
AND REGULAR U.S. MAIL

Dennis M. O'Toole, Esq.

O'Toole, McLaughlin, Dooley & Pecora Co., L.P.A.
5455 Detroit Road

Sheffield Village, Ohio 44054

Re:  NRG Ohio Pipeline Company, LLC v. Moore Road, LLC, et al.
Lorain County Court of Common Pleas Case No. 15-CV-18715)

Dear Mr. O’Toole:
Please find enclosed the Notices of Depositions for:
1. Alan Sawyer as the Plaintiff’s affiant in the Summary Judgment proceedings;

2 A Representative of NRG Ohio Pipeline Company LLC; pursuant to Rule 30(B)
(5); noting and understanding that Mr. Sawyer may not be knowledgeable with respect to all of
the topics of examinalion set forth in the Notice;

3. The Records Custodian of NRG Ohio Pipeline Company LLC;

4, A Representative of NRG Power Midwest, LP as identified by the Sawyer
Affidavit, and presuming that this is the entity which owns and/or operates the Avan Power
Plant; and

5. The Records Custodian of NRG Power Midwest LP, pursuant to Rule 30(B) (5).

Since I first addressed these matters in my e-mail of March 16, 2016 (Attachment No. 1)
and indeed you acknowledged the receipt of the foregoing, and your request/response in your e-
mail of April 6, 2016, (Attachment No. 2) the notices cannot be a surprise to you or your client.
Additionally, since your client has raised matters for which the examination and records are



Dennis O'Toole, Esq.
April 19,2016
Page 2

sought, in its Motion; it is incumbent upon them to provide the necessary support for their
contentions.

Turning next to the Notices for “Power”, may have been misidentified by your client as
“LP” instead of “LLC” we are proceeding as if they are one and the same; and in the absence of
any known contact at “Power” we are simply serving them by way of their domestic agent, CT
Corporation Services.

Next, acknowledging the scheduling issues with your practice, Mr. Sawyer’s schedule
and travel needs, the unknown of “Power"”; and the possible need for more time for your client
and likely “Power" to prepare for the Noticed Records Depositions; I will be reasonably flexible
in regards to scheduling, provided that your client will stipulate to any appropriate extensions of
the response deadlines for its pending Motion.

Lastly, it appears that your client is not receptive 10 Moore Road's setilement offer, thus
we will press forward with responding to the Motion, and moving contra; thus it might be
opportune to be prepared to discuss the discovery pending and the failure of settlement
discussions at the CMC on the 28",

Thanks for your anticipated cooperation, if you have any questions, dont hesitate to
contact me or Jay Carson.

Very truly yours,

WEGMAN HESSLER & VANDERBURG

P

IS S

Robert W. McIntyre

RWM/smm
Encl.



Attachment No. 1

(My E-mail dated March 16, 2016)



Robert W. Mdngre

From: Robert W. Mcintyre

Sent: Wednesday, March 16, 2016 2:55 PM
To: Dennis O'Toole

Subject; Re: NRG/Maore Rd.

also think about days in aprli for nrg deps probably 4-5 in total + records depos of pipeline power and parent co starting
with your affiant

Sent from my iPhone

On Mar 16, 2016, at 2:49 PM, "Dennis O'Toole™ <dotoole@omdplaw.com> wrote:

Bob, thanks for the letter. | will send on to my client and advise of response upon receipt. Regards,
Dennis

Dennis M. O'Toole
5455 Detroit Road
ShefTield Village, Ohio 44054
Tel: 440.930.4001
Fax: 440.934.7206
Web: www.omdplaw.com

<image001.jpg>
CONFIDENTIALITY: The information contained in this e-mail and any related attachments are attorney-privileged and
confidentlal information intended only for the use of the individual or entity named above. If you are not the
intended reciplent, you are hereby notified that any dissemination, viewing, distribution or copying of this e-mail is
strictly prohibited. If you have recelved this e-mall in error, please immediately notify the sender by reply e-mail or
telephone at (440) 930-4001 and delete this message from your computer. Thank you.



Attachment No. 2

(Your E-mail of April 6, 2016)



Robert W. MclIntyre

m

From: Robert W. McIntyre

Sent: Wednesday, April 06, 2016 12:45 PM

To: ‘Dennis O'Toole’

Cc: Robert W. Mclntyre; Jay R. Carson; Shannon M. Mussehl
Subject: Moore Road

Dennis...

| have written you twice regarding the Moore Road situation

First, [3.16.16] after NRF's summary judgment motion was filed, in regards to my
request to you for dates when representatives of NRG would be available for
deposition either in Lorain or here; and

Second, [3.16.16] with regard to Moore’s most recent detailed settlement
proposal

You have not replied to either of the above.

In view of the Court’s setting this matter for a CMC on the 28t , and the May 6
response date for NRG’s SJ motion, please expect notices of deposition and
subpoenas for NRG Pipeline and NRG Energy representatives/named witnesses for
which there will be extremely limited opportunity for schedule changes.

Bob

Robert W, Mclntyre

Wegman, Hessler & Vanderburg

6055 Rockslide Woods Boulevard, Suite 200
Cleveland, OH 44131

Telephone: 216,642.3342

Weaman, HesSLer & VANDERBURS

A Legiat Prodinsbimal Aswnetitisn
Click hera for the WHEV Email Disclaimer



Robert W. Mclnt!re —

From: Dennis O'Tocle <dotoole@omdplaw.com>
Sent: Wednesday, April 06, 2016 1:43 PM

To: Robert W. Mdntyre

Subject: RE: Moore Road

Hi Bob. Thanks for the reminder. | did send your email of 3/16 on to my client. | will reach out again today and see
what’'s up,

As to dates, and again | do not know what A. Sawyer’s availability is, here are mine: April 11,19, 20, 26; May looks pretty
bleak frankly as I have a trial starting 5/4 {Common Pleas) and another 5/9 in federal court before Judge Nugent. | am #1
on both cases so they are going forward. The 5/9 will last all week. | can be available the 16™-18". Then | am gone for
some time, back in late June, not sure exactly when.

Let me know what warks for you and | will get NRG's people you want/need.

Denais M. O'Toole

5455 Detroit Road

Shefficld Village, Ohio 44054
Tel: 440,930.4001

Fax: 440.934.7206

Web: www.omdplaw.com

OTOOLE
MASLALGHL

ARy
DECORS,

Anceranyy & Coungmon

CONFIDENTIALITY: The information contained in this e-mail and any related attachments are attorney-privileged and confidential
information intended only for the use of the Individual or entity named above. If you are not the intended recipient, you are hereby
notified that any dissemination, viewing, distribution or copying of this e-mail Is strictly prohibited. If you have received this e-mailin
error, please immediately notify the sender by reply e-mail or telephone at {440) 930-4001 and delete this message from your
computer, Thank you.

From: Robert W. Mcintyre [mailto:RWMcintyre@wegmanlaw.com)

Sent: Wednesday, April 6, 2016 12:45 PM

To: Dennis O'Toole <dotoole@omdplaw.com>

Cc: Rohert W. Mcintyre <RWMcintyre@wegmanlaw.com>; Jay R. Carson <JRCarson@wegmanlaw.com>; Shannon M.
Mussehl <SMMussehl@wegmanlaw.com>

Subject: Moore Road

Dennis...



I have written you twice regarding the Moore Road situation

First, [3.16.16] after NRF’s summary judgment motion was filed, in regards to my
request to you for dates when representatives of NRG would be available for
deposition either in Lorain or here; and

Second, [3.16.16] with regard to Moore’s most recent detailed settlement
proposal

You have not replied to either of the above.

In view of the Court’s setting this matter for a CMC on the 28t , and the May 6
response date for NRG’s SJ motion, please expect notices of deposition and
subpoenas for NRG Pipeline and NRG Energy representatives/named witnesses for
which there will be extremely limited opportunity for schedule changes.

Bab

Robert W. MclIntyre

Wegman, Hessler & Vanderburg

6055 Rockside Woods Boulevard, Suite 200
Cleveland, OH 44131

Telephone: 216.642.3342

WeGMAN, HESSLER & VANDERBURS
A Lz Profsvonal Adsochion

Click here for the WHEV Emall Disclaimer



Notices of Deposition



IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPEINE COMPANY, LLC, ) CASENO. 15CV187151]
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
V. ) Magistrate James Blaszak
)
MOORE ROAD, LLC, ef al. )
) NOTICE OF
Defendants. ) DEPOSITION OF ALAN SAWYER

Please take notice that on April 28, 2016 beginning at 1:00 p.m., counsel for Defendant,
Moore Road, LLC, will take the deposition of Alan Sawyer. The deposition will take place at
the offices of Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200,
Independence, Ohio 44131, The deposition shall proceed in accordance with the Ohio Rules of
Civil Procedure in the presence of a notary public, and be recorded by a stenographer, and shall
conlinue from day-to-day until complete.

Respécifully stibmitted,

Robert W. Mclntyre (0006768)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: nvincintyre@wegmanlaw,.com
jrearson@wegmaniaw.com

Attorneys for Defendant Moore Road, LLC



CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing Notice of Deposition of

Alan Sawyer was served this lcﬁb day of April, 2016 upon the following via e-mail:

Dennis M. O'Toole, Esq.

O’Toole, McLaughlin, Dooley & Pecora Co., L.P.A.
5455 Detroit Road

Sheffield Village, Ohio 44054
(dotoole@omdplaw.com)

Attorney for Plaintiff
NRG Ohio Pipeline Company, LLC

l

Robert W Mclntyre (0006768)

An attorney for Defendant Moore Road, LLC



IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

NRG OHIO PIPEINE COMPANY, LLC, CASE NO. 15CV187151

Plaintiff, JUDGE Christopher R. Rothgery

V. Magistrate James Blaszak

MOORE ROAD, LLC, et al. NOTICE OF DEPOSITION OF A
REPRESENTATIVE DESIGNATED BY
PLAINTIFF NRG OHIO PIPELINE
COMPANY, LLC, PURSUANT TO OHIO
RULE 30(B)(5)

)

)

)

)

)

)

)

)

Defendants. )

)

)

Please take notice that on April 29, 2016 beginning at 2:00 p.m., counsel for Defendant,

Moore Road, LLC, will take the deposition of a person or persons identificd and designated

by Plaintiff, pursuant to ORCP 30(B)(S), who is knowledgeable to testify with respect to the

matters set forth on Exhibit A. The deposition will take place at the o[fices of Wegman Hessler

& Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence, Ohio 44131. The

deposition shall proceed in accordance with the Ohio Rules of Civil Procedure in the presence of

a notary public, and be recorded by a stenographer, and shall continue from day-to-day until
complete,

Respectfully submitted,

Robert W. Mclntyre (:ﬁ:éﬂé ;68)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rwmcintyre@wegmantaw.com
jrcarson@wegmanlaw.com

Attorneys for Defendant Moore Road, LLC




CERTIFICATE OF SERVICE
[ hereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of A
Represcntative Designated By Plaintiff NRG Ohio Pipeline Company, LLC, Pursuant To Ohio
Rule 30(B)(5) was served this iq\\'b‘ day of April, 2016 upon the following via c-mail:

Dennis M. O’Toole, Esq.

O'Toole, McLaughlin, Dooley & Pecora Co., L.P.A.
5455 Detroit Road

ShefTield Village, Ohio 44054
(dotoole@omdplaw.com)

Attorney for Plaintifff
NRG Ohio Pipeline Company, LLC

|—

Robert W Mclntyre (0006768)

An attorney for Defendant Moore Road, LLC



EXHIBIT A

(to Notice of Deposition Of A Representative Designated By Plaintiff
NRG Ohio Pipeline Company, LLC, Pursuant To Ohio Rule 30(BX5))

Matters and topics for examination of each designaied witness:

a. The facts and circumslances relating to the NRG Ohio Pipeline Company LLC
(Pipeline) and NRG Power Midwest LLC regarding the construction of that certain
pipeline (the NRG Pipeline) described in the Affidavit of Alan Sawyer attached
hereto as Attachment 1 (Affidavit), or otherwise,

b. The facts and circumstances relating to Pipeline and NRG Energy Inc. regarding
the construction of that certain pipeline (the NRG Pipeline) described in the
AfTidavit of Alan Sawyer attached hereto as Attachment 1 (Affidavit), or otherwise.

The facts and circumstances relating to or which establishes the “necessity” for the
construction of the NRG pipeline as set forth at Paragraph 12 of the Affidavit or otherwise.

Each and every record and document provided to Pipeline setting forth the usage of natural
gas as a fuel for the Avon Generaling facility.

The facts and circumstances relating to any contract or agreement by and between Pipeline
and NRG Power Midwest LP for the delivery of fuel gas for the generating facility
described and identified at Paragraph 5 of the Affidavit or otherwise.

The facts and circumstances relating to any ‘plans to add natural gas as a fuel source’ as
set forth and described at Paragraph 6 of the Affidavit or otherwise.

The facts and circumstances relating to or which demonstrates and/ or substantiates the
statement in Paragraph 4 that “NRG Pipeline” is a wholly owned subsidiary of NRG
Energy Inc. and any relationship between Pipeline, NRG Power Midwest LP and NRG
Energy Inc.

The facts and circumstances relating to or which demonstrates that Pipeline was ‘organized
to construct and operate approximately 20 miles of ...pipeline’, as set forth in Paragraph 8
of the Affidavit or otherwise,

The facts and circumstances relating to or which demonstrates that Pipeline has the
technical, financial, and managerial capability needed to operate a natural gas transmission
system as well as the requisite financial means to construct its proposed pipeline.

The facts and circumstances relating to any decision or decisions process by which NRG
Midwest Power LP and/or NRG Energy Inc. have elected to continue fueling the generating
facility with coal, and not natural gas and/or defer the conversion of the generating facility
{rom coal to natural gas.



10.

1.

13.

14,

15.

All contacls, applications, or other materials submitted to and or received from the Ohio
EPA:

a. For the construction/installation of emissions control equipment on the generating
facility for the purpose of continuing to use coal as fuel for the generating facility
and/or not natural gas as a fuel.

b. For the designation of one or more boilers as a standby coal fueled unit that will
nol be converted to natural gas fuel.

c. The decision to not operate any of the several boilers at the generating facility in
the future,

The facts and circumslances relating to or regarding the acquisition,
construction/installation of machinery and equipment for converting any boiler at the
generating facility to natural gas.

The facts and circumstances relating to or regarding the acquisilion,
construction/installation of machinery and equipment for controlling the emission of any
boiler at the generating facility that would be fueled by coal.

The facts and circumstances relating to or which demonstrates or describes any projected
or eslimated cost of obtaining natural gas from Pipeline and or the revenue stream of
Pipeline from the sale of natural gas to the generating facility described in Paragraph 5 of
the Affidavit.

Any studies, consultant’s rcports, or other facts or circumslances regarding or related to
any safely set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline.

Any studies, consullant’s reports, or other facts or circumslances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline and the damages to or restriction of property adjacent to the proposed
pipeline and or operation of a high pressure pipeline.



Attachment No. 1



STATE OF OHIO )
' )
COUNTY OF LORAIN )

1, Alen Sawyer, being duly swom under cath state the following iz truc. .

I. . I am over the nge of ecighteen (18) and t-:ompetent to give the followiné
declaration, . '

2. lom prcscntly, and was at aIl relevant tlmcs, the Vice President of NRG Olno
Pipeline Company LLC (“NRG Pipeline” or "Compnny")

.3, NRG Pipeline is & Delawars limited Habihly compeny that is registered to do
busiaess in the State of Ohio.

4. NRG Pipeline Is s wholly-owned subsidiary of NRG Energy, Inc. ("NRG"). |

5. Ons of NRG's sut;sidimies, NRG Power Midwest LP, owns a 735 MW coal-fired
generating facility in Avon Lake, Ohio (“the Avon Lake facility").

6.  NRG Power Midwest LP plans to add naw ges as a fuel source for the boilers
at the Avon Lake facility.

7. NRG Pipeline was organized for tran@orh.ng and transmitting natural gas through
pipes 1o NRG Power Midwest LP's Avon Lake faclity.

8. More apeciﬁoaily, 'NRG Pipoline was organized to construct and operae
approximately 20 niles of 24-inch to 30-inch high pressuce steel pigeline in Lorain County, Ohio
to transport and transmit natural gas to NRG Power Midwest LP's Avon Loke facility,

9, On November 27, 2013, NRG Pipeline filed an dpplication with the Public
I.{tilities Commission of Ohio (“PUCQ"), pursuant io R.C, 4905.02. R.C. 4905.03 a-t.ld 4905.63,




for authority fo operate as an Inteastato pipeline company in the slate of Ohio, The application
was ameaded on Februory 12, 2014. See, Exhibit No. 1 aftached beteta, In the Matéer of the
Application of NRG Ohio Pr‘pelllne Company LLC for Authority fo Operate oy an Ohlo Pipeline
Company, CasclNo. 13-2315-PL-ACE (P.U.C.0. Feb. 26, 2014) (“PUCO Finding and Order").

10,  OnFebruary 26, 2014, the PUCO approved Ni{G Pipeline’s application fo operate
a3 an Intrastate pipeline company in the State of Chio. PUCO Findings and Order at 14,

11. | In approving NRG Pipeline’s application, the PUCO found that “NRG Pipeline is
a public utility and pipeline company, pursuant to R.C. 4905.02‘ and 4905.03, and, s such, is
subject to tho Commission’s jurisdlction.” PUCO Findings and Order at {4,

12, On November 6, 2014, NRG Pipetine determined that it ‘was necessary to
appropriate and acquire perpetual easement nghts for the installation, construction, maintenancs,
opemuon end zepsir of & natural gas pipeline in, on, scross, through and over the real property
described In Paragraph 4 of NRG Pipeline’s Verified Petition to Appropriete Property and to Fix
Value Theredf (“Petition”) to transport and transmit, natural ges to NRG Powsr Midwest LP's

, Avon Lake f:;.oilit'y.

13, On December 19, 2014, NRG Pipeline filed a letter of nollfication application,

pursuant to Ohio Ad. Code 4906-11-01.

FURTHER ARFIANT SAYETH NAUGHT. G/Oﬂ%/? ,

Alsn Sawyer

SWORN TQ BEFORE ME and subscribed in my presence this 025~ ddy of March, 2015

NOTARY P

WM ), BEHM
th:;fv Fublie» lauu ol Ohlo

Seamon 1,308

remw

‘-



In the Matiér of the Application of NRG )
Ohlo  Pipeline Company LLC for )
Authorlty fo Operate as an Ollo Plpeline )

Compimy.

BREFORR
THE PUBLIC UTILITIES COMMISSION OF OHIO

Case No, 13-2315-PL-ACB
) : .

FINDING AND ORDER

The Comaiasion finds:

®

)

On November 27, 2013, as amended on Pebruary 12, 2014,
NRG Ohio Fipeline Company LLC (NRG Fipeline or
Company) filed an application, pursuant to R.C, 4905,02,
4905.03(F), and 4905.63, for authorlty to operate as an
Intrastate pipeline company in the state of Ohlo, In the
application, NG Plpetine states that it is a Delaware Umited
labiliey company that Is reglstered. to do busineas in Ohilo.
NRG Pipelina further etnies that it ls a wholly-owned
subsldiary of NRG Energy, Inc. (NRG), which Is one of the
lusgest. power companles In the country, with nearly
100 generation assets producing mors than 47,000
megawatts (MW), and retall energy providers serving more
than 2 million customers in 16 states, NRG Pipeling notes
that one of NRG's subsidiaties, NRG Power Midwest LB,
owns a 753 MW coal-fired generating facllity in Avon Lake,
Okio, and plans to add natural gas us a fuel source for the
bollers at the facility, NRG Fipeline explains that 2t Intends
to provide the plpeline Infrastructure to deliver natural gas
to the facliity, end plans to construct and operate
approximately 20 miles of 24-Inch to 30-inch high pressure
steel pipeline in Lomin County, Ohlo, which would be
installed adjacent to road rightofway to the extent
practicable.

In support of the application, NRG FPipeline states that It has
the. technica), financial, and manegerial capability needed to
Operate a natural gas bransmisslon system of the type
planned to serve the Avan Lake facllity, as wel) as the
requislte financlal means to consiruct the propossd pipeline,
NRG Pipeline notes that It has provided, along with the
application, .proof of the Company’s reglatration with the
Ohio Secretary of State, a map deplcting the corridors of two

EXHIBEIT 1
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@

potental plpelinr‘: routes, a 'summazy of the Company's
technical and managerlal background, "and financial
infoymation pariaining to NRG.

Additicnally, NRG Pipeline explains that, at the appropriate
time, it plans to file an application with the Ohlo Power
Siting Board for a certificate to construct and operate the
proposed pipeline. NRG Fipeline further explains that, after
the pipeline 1s constructed, the Company or one of Its
afflllates will enter knto & spectal contract with any customer
served by the pipeline, pussuant to R.C, 490531, with any
such contracts belng filed with the Comunlsslon for epproval
prlot 0 commencemant of cervice, For that seagon, NRG
Plpeline notes-that it as not proposed a tarlff at this time,
end that the appropriate filing will be made with the
Comnmissfory if the Company ot an afflilate later decides to
establlsh a tarlff, NRG Pipeline emphasizes that, although a
limiled number of other commerclal or manufecturing
customers may seck transportation of natural gos through
the proposed plpeline, tts purposs Is to serve the Avon Lake
facillty, such that natural gas tay be tsed In place of coal for
the generation of electricity at the facliity.

Lipon review of NRG Plpeline’s application, the Commission
finds that-the epplicalion s xeasonable and should be
approved. Speclfically, we find that NRG Pipeling's Tequest
for autharlty to oparate as an Intrastate Pplpeline company In
the stata of Ohlo should be granted.  NRG Fipeline has
provided sufficient information in support of 1ts application,
including several exhibits Intended to document that the
Company and It affitiates have the niecessary technical and
manageriel expertise and financlal resources to construct
and operate the proposed pipeline. Accordingly, we find
that NRG Pipeline i3 a public utility and Ppipeline company,
pursuent to R.C. 4905.02 end 4905.03, and, as such, is subject
to the Commission's jurisdiction. We further find that,
pursuant to R.C. 4505.63, NRG Plpeline is subject to RC,
Chapters 4901, 4903, 4905, 4905, and any other applicable
chapler get forth thereln. We also emphasize that NRG
Pipeline 1s aubject to the ongoing jurlsdicion and
suparvigion of the Commisslon with respect to the ges
plpeling safety standards and requirements, as aet forth in
R.C. 490590 through 4905.96 and Ohlo Adm.Code Chapler




13-2915-FL.ACE ' ' 4.

4901:1-16. Finally, we note that our approval of NRG
Pipeline’s applicatlon in this case doea not relieve the
Company of the obligation to file & proper application with
the Commlaslon, at the appropriais time, for approval of a
Pproposed tarlff or reasonable arrangement entered {nio with
Eny customer, of to file the necessary application with the
Ohio Power Siting Board for a certiflcate to tonstruct and |
opekate the proposed plpeline,

Itis, therefore,

ORDERED, That NRG Pipeline's application be approved. s, further,

ORDERED, That NRG Ohio Pipeline Company LLC be added to the zoll of
public utilities regulated by this Commisslon, 1t s, futher,

ORDERED, That a copy of this Finding and Order be served upon all interested
pexsons and parties of racord.

THE PUBLIC UTILITIES COMMISSION OFOHIO

-~ " ot

e r%
Steven D, Lesser . Lynn Slaby
M. Beth Trombold Aslm Z, Haque

SfP/sc

Entered in the Journal £Eg°9, 6 301

A Mend
Barcy F. McNeal

Secretary




IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPEINE COMPANY, LLC, } CASENO. 15CVIg87151
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
v. ) Magistrate James Blaszak
)
MOORE ROAD, LLC, e/ al. )} NOTICE OF DEPOSITION OF A
)} RECORDS CUSTODIAN DESIGNATED
Defendants. )} BY PLAINTIFF NRG OHIO PIPELINE
} COMPANY, LLC

Please take notice that on April 29, 2016 beginning at 2:00 p.m., counsel for Defendant,
Moore Road, LLC, will lake the deposition of a person or persons identified and designated
by Plaintiff as Records Custodian and whao is knowledgeable to testify with respect to the
matters sct forth on Exhibit A. The deposition will take place at the offices of Wegman Hessler
& Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence, Ohio 44131, The
deposition shall proceed in accordance with the Ohio Rules of Civil Procedure in the presence of

a notary public, and be recorded by a stenographer, and shall continue from day-to-day until

RCS((CI submitted,

Robert W. MclIntyre (0006768)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rwmcintyre@wegmanlaw.com
jrearson@wegmanlaw.com

Attorneys for Defendant Moore Road, LLC

complete.




CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of A

Records Custodian Designated By Plaintiff NRG Ohio Pipeline Company, LLC, was served this

‘ day of April, 2016 upon the following via e-mail:

Dennis M. O'Toole, Esq.

O’Toole, McLaughlin, Dooley & Pecora Co., L.P.A.
5455 Detroit Read

Sheffield Village, Ohio 44054
(dotoole@omdplaw.com)

Attorney for Plaintiff
NRG Ohio Pipeline Company, LLC

N

Rebert W Mclntyre (0006768)

An attorney for Defendant Moore Road, LLC



EXHIBIT A

(to Notice of Deposition Of A Records Custodian
Designated By Plaintiff NRG Ohio Pipeline Company, LLC)

-Records-

All correspondence by and between:

a.

NRG Ohio Pipeline, LLC and NRG Power Midwest LP regarding the construction
of that certain pipeline (the NRG Pipeline) described in the Affidavit of Alan
Sawyer attached hereto as attachment 1.

Pipeline and NRG Energy Inc. regarding the construction of that certain pipeline
(the NRG Pipeline) described in the Affidavit of Alan Sawyer attached hereto as
attachment 1 (Affidavit).

Each record or document which establishes the necessity for the construction of the NRG
pipeline asset forth at Paragraph 12 of the Affidavit or otherwise.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for converting any boiler at the generating facility to natural gas,

Each and every record regarding the acquisition of, construction/installation of machinery
and equipment for controlling the emission of any boiler at the generating facility to natural

gas.

Each record or document which describes or is related to the following;

a.

Acquisition of real estale and /or casements for the construction of the NRG
Pipeline;

Any construction contracts, bids, requests for bids or quotations for the construction
of the NRG Pipeline; and

The interconnection of the NRG Pipelinc with any gas transmission facility or
pipcline owned by others than NRG Pipeline.

Each record or document which describes or is related to the following:

a.

The acquisition of gas transmission pipe, pipeline materials, machinery and
equipment or facilities for the construction and/or installation of the NRG Pipeline;
and

The design, engincering, geotechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of the
NRG Pipeline.



10,

12.

3.

14,

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to the NRG Pipeline;

a. The Ohico Department of Natural Resources;
b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;
e. City of Avon Ohio;

f. The City of Avon Lake Chio;

[ Lorain County;

h. Any other agency of the State of Ohio; and

i. Any agency of the United Statcs Government,

Each and every record or document that describes or refers to any contract or agreement
by and between Plaintiff and NRG Power Midwest LP for the delivery of fuel gas for the
generating facility described and identificd at Paragraph 5 of the Affidavit or otherwise.

Each and every record or document that evidences any ‘plans to add natural gas as a fuel
source’ as set forth and described at Paragraph 6 of the Affidavit.

Each and every record or document that establishes, demonstrates and/ or substantiates the
statement in Paragraph 4 that “NRG Pipeline” is a wholly owned subsidiary of NRG
Encrgy Inc.

Each and every rccord and document that demonstrates that Plaintiff was ‘organized to
construct and operate approximately 20 miles of ...pipeline’. As set forth in Paragraph 8
of the Affidavit or otherwise.

Each and every record and document that demonstrates that Plaintiff has the technical,
financial, and managerial capability needed to operate a natural gas transmission system as
well as the requisite financial means to construct its proposed pipeline.

Each and every record and document that describes or is related 1o any decision or decisions
process by which NRG Midwest Power LLC and/or NRG Energy Inc. have clected to
continuc fueling the generating facility with coal and not natural gas and or defer the
conversion of the generating facility from coal to natural gas.

Each and every record and document that describes any projected or estimated costs to
acquire natural gas for the generating facility described in Paragraph 5 of the Affidavit or
otherwise.



15.

Each and every record and document that describes any studies, consultant's reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipeline.

Each and every record and document that describes any studies, consultant’s reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipcline and the
damages to or restriction of property adjacent to the proposed pipeline and or operation of
a high pressure pipeline.



Attachment No. 1



AFFIDAVIT

STATEOFOHIO )

. ) 8S:
COUNTY OF LORAIN )

1, Alen Sawyer, being duly swom under oath state the following is true. _

1. I am over the ege of eighicen (1 8) and t-:ompetent to give the followinﬁ
declaration. ' .

2, I om presently, and was at alt relevant times, the Vice President of NRG Ohio
Pipeline Company LLC ("NRG Pipeline” or “Compapy™).

3, NRG Pipeline is a Deldware Limlted liability company that js registered to do
business in the State of Ohio,

4. NRG Pipeline Is 8 wholly-owned subsidiary of NRG Energy, Inc. (NRG").

5, Cne of NRG's sul;sidiaries. NRG Power Midwest LP, owns a 735 MW conl-fired
generating facility in Avon Lake, Ohia (“the Avon Lako facility”,

6. NRG Power Midwest LP plans to add natu-ra.l gas as a fuel source for the boilers
at the Avon Lake facility.

7. NRG Pipeline was organized for transportmg and trau:;smitﬁng natural gas through
pipes {0 NRG Power Midwest LF's Avon Lake faclllty, - )

8 More speciﬁcnily. NRG Pipoline was organized to constuct and oparate '
approximately 20 miles of 24-inch to 30-inch bigh preésura steel pipeline in Lorain County, Ohio
to transport and fransmit natural gasto NRG Power Midwest LP's Avon Lake focility, .

9. On.Novémber 27, 2013, NRG Pipecline filed an dpplication with the Public
I.!lilitics Commission of Ohio (“PUCO"), pursuant to R.C, 4905.02, R.C. 4905.03 at;d 4905.63,




for authority to operalo as m Inirasiato pipeline campany in the state of Ohlo, The application
was amended on February 12, 2014, See, Exhibit No. 1 atiached hereto, In the Mau'cr of the
Application of NRG Ohlo Pipeline Conpany LLC for Authority to Operate as an Ohio Pipeline
Coinpany, Case No. 13-2315-PL-ACE (P.U.C.0. Feb, 26, 2014) ("PUCO Finding and Order™),

10.  On February 26, 2014, the PUCO approved NilG Pipeline’s application to operate
es an Intrastate pipeline company in the State of Qhio, PUCO Tindiogs and Order at §4.

11. | In opproving NRG Pipeline’s application, the PUCQ found that "NRG Pipeline is
8 public utility and pipeline company, pursuant to R.C. 4905.02 and 4905.03, and, ay such, is
subject to the Commission's jurisdiction.” PUCO Findings and Ordor at §4,"

12, On Novembor 6, 2014, NRG Pipeline detarmined that it was necessary to
sppropriole and acquire perpetual easement nghis for 1hc installation, construcﬁon, maintenancs,
operalion and zepair of & natural gas pipeline in, on, across, through and over the real praperty
described in Paragraph 4 of NRG Pipeline’s Verified Petition 1o Appropriate Propetty and to Fix
Valus Theredf (“Petition™) to transport aud transmif, natural gas to NRG Pr;wér Midwost LP's

. Avon Leke fucility,

13.  'On December 19, 2014, NRG Pipeline filed a letier of notification application,

pursuant to Ohio Adm, Code 4906-11-01.

FURTHER AFEIANT SAYETH NAUGHT, G/Oan\,? ! ,

Alen Sawyer

1)

SWORN TO BEFORE ME and subscribed in my presenco this 625~ diy of March, 2015




BBFORH

- THE PUBLIC UTLITIES COMMISSION OF OHIO

In the Matter of the Application of NRG )

Ohio  Pipeline Company LLC for )
Authority 1o Operate as an Ohio Pipeline )

Company.

Case No. 13-2315-PL-ACB

FINDING AND ORDER

The Commlsgion findg;

()

(2

On November 27, 2013, as amended on February 12, 2014,
NRG Ohio Pipellne Company LLC (NRG Pipeline or
Company) {lled an npplication, pursusnt to R.C, 4905,02,
4905.03(F), and 490563, for authorlty to operate as an
Intrastate pipelina company in the state of Ohlo. In the
application, NRG Pipeline states thatit is a Delaware Imited
liabllity company that s registered. to do busineas in Ohlo.
NRG Pipeling further atates that it Is o wholly-owned
subsidlary of NRG Energy, Inc. (NRG), which Is one of the
lasgest. power companies In the country, with nearly
100 generation amsets produclag more than 47,000
Megawaits (MW), and retait energy providers serving more
than 2 miilion customers In 16 states, NRG Pipeline notes
that cne of NRG's subsldiaries, NRG Power Midwest LP,
04Ns & /53 MW coal-fired generating fadlity in Avon Lake,
Ohio, and plans to add natural gas es a fuel sowrce for the
bollers st the facility, NRG Pipeline explains that It Intends
to provide the plpeline infrastructure to deliver natural gas
to the facllity, end plans to construct and operate
approximately 20 miles of 24-inch to 80-inch high pressure
steel pipallne in Lorain County, Ohlo, which would be
Installed adjacent to road right-ofway to the extent
practicable,

Insupport of the application, NRG Plpeline states that it has
the.technical, financla), and managerial capebility necded to
operate a natural gas kansmisslon system of the type
placried to' serve the Avon Lake faclilty, as well as the
requisite financlal means to construct the proposed plpeline,
NRG Pipeline notes that it has provided, along with the
applcation, ,proof of the Company’s regisiration with the
Ohlo Secretary of State, a map depleting the corrldors of two

EXHIBIT 1
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potential plpeliné soutes, a sumumary of the Company’s
fechnical and managerial background, "and flnanclal
information pertaining to NRG.

Add!tionally, NRG Pipeline explains that, at the approprlate
time, it plans 1o file an application with the Ohlo Powee
Siting: Board for a certificate to construct and operate the
proposed plpeline. NRG Tipeline further explains that, after
the pipeline Is constructed, the Company or one of its
afflllates will enter Into & special contract with any customer
served by the pipeline, pursuant {o R.C. 490531, with any
such contracts being filed with the Comunisslon for approval
prioe t0 commencement of service. For that 1enson, NRG
Pipeline notes that 3t has not proposed a tarlff at this time,

-and that the appropriste flllng will be made with the

Commisslon, if the Company or an affillate Jater decides to
establish a tarlff. NRG Fipeltne emphasizes that, although a
limited number of other commercial or manufactucing
customers may seck transportation of natural gos through
the groposed pipeline, lts purpose ia to serve the Avan Lake
facility, such that natural gas may be tisnd In place of coal for
the generation of electticlty at the facility.

Upon review of NRG Pipeline’s application, the Commisaion
finds that-the application Is reasunable and should be
approved, Specifleally, we find that NRG Pipeline's request
for authatity to operate esan Intrastate Plpeline corapany in
the state of Ohlo should be granted. NRG Pipeline has
provided sufficlent information in suppart of lts application,
including several exhibits Intended to document that the
Company and its affiliates have the necessary technical and
managerlal experilse and financial resousces o construct
and operate the proposed pipeline. Accordingly, we find
that NRG Plpeline ls a public utility and pipeline company,
pursuant to RC, 4905.02 and 490503, and, as such, 13 gbbject
to the Commission's Juclsdiction. We further find that,
pussuant to R.C, 4905.63, NRG Pipelins is subject to RC.
Chapters 4901, 4903, 4905, 4909, and any other applicable
chapler set forth theretn. We also emphasize that NRG
Pipeline 15 subject to the ongoing jwisdicon and
supervlgion of the Cotamisslon with respect ‘to the g8
pipeline safety standards and requirements, as set forth in
R.C. 4905,90 through 4905.96 and Ohlo Adm.Code Chapter

s
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4901:1-16. Flnally, we note that our approval of NRG
Pipeline’s application in this case doss not relieve the
Company of the obligation to flle a proper application with
the Commission, gt the appropriate time, for approval of a
proposed tarlff or reasonable nrrangemsnt entered inio with
Riiy customer, or to flle the necessacy application with the
Chlo Power Siting Board for a certifleate to construct and |
operate the proposed pipelina,

Itis, therefore,
ORDERED, That NRG Plpeline’s application be a pp-roved. Itlg, further,

ORDERED, That NRG Ohie Plpsline Company LLC be added to the xoll of
publiz utilities regulated by this Commission, It js, further,

ORDERED, That a copy of this Finding and Order be served upon all interested
persons and parties of record,

THE PUBLIC UTILITIES COMWSSION OFOHIO

&

Todd A/Snl]chler,

==, 2

L

Steven D, Lesser LynnSlaby
“.%M“]- A Z
M. Beth Trombold Aslm Z, Haque
8JP/sc
Entered in the Journal Fgn°9 8 2k
G Hend
Bazcy F. McNeal

Seuratnry
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PLEASE TYPE OR PRINT LEGIBLY —~ ONE FORM PER INDIVIDUAL COPY TO SURVE

IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
o General Division - CIVIL
NRG Ohia Pipeline Company, LL.C Subpoena and Return
Plaintiff,
VS,
Case No. 15CV187151
Moore Road, LLC, et al.
Defendant. Attorney: Robert W, Mcintyre, Esq.

Attorney for: Defendant Moore Road, LLC
Telephone: 216-642-3342

E-mail (optional): wmcintyre@wegmanlaw.com

TO: (Print name and address below)

NRG Power Midwesl, |.P - Corp. Representative

c/o Statutory Agent - CT Corporation System

. If you have any questions concerning this subpoena,

1300 East Ninth Street please contact the atlorney whose name and contact
. information are listed above,

Cleveland, Ohio 44114

YOU ARE HEREBY COMMANDED TO, AT THE DATE, TIME, AND LOCATION LISTED BELOW:
attend and give testimony al a Irial, hearing, or deposition.

meducc the following documents, electranically stored information, or tangible things al a trial, hearing, or deposition;

'producc and permit inspection and copying of the following documents or electronically stored information that are in
your custody, posscssion, or control:

produce and permit inspection and copying, testing, or sampling of the following tangible things that are in your
custody, possession, or centrol:

|__|permil entry upon designated land or other property that is in your possession or control described as (see Civ. R, 34):

DATE: _ 29t day of April ,20_16

Time: __ 9:00 o’'clock a.m./p.m.
LOCATION: YWeaman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Sle 200, Independsnce, Otio 44131

WITNESS my signature and seal of said Court at Elyria, Ohio, this _19th dayof _April ,2016

XERN QNN KAN WRMAOORHBRIGK

XRORHHAR MK
Attorney

Page 1 of 3
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CASE NUMBER: COPY TOSLRVE
Ot 11O RULES OF CIVIL PROCEDURE - PARTIAL TEXT OF RULE 45 (revised 07/17/2014)

C) rotection of persons subject 1o subpoenas.

(1} A party or an altomey responsible for the issuance and service of a subpoena shall take reasonable steps 1o aveid imposing undue burden
or expense on a person subject 1o thal subpoena,

(2){a) A person commanded to produce under divisions (A)(1)(b), (iii}, iv), (v): or {vi) of this rule nced not appear in prrson al the place of
praduction or inspection unless commanded 1o allend and give lestimony al a deposition, hearing, or trial,

{b) Subject 1o division (D)(2) of this rule, a person commanded 1o produce under divisions (AX1)(), (ifi), (iv), {v). or (vi} of this rule may,
within fourieen days after service of the subpoena or before the lime specified for compliance if such time is less than fourteen days after
service, serve upon the party or attorney designaled in the subpoena writlen objections 1o production. If objection is made, the party serving
the subpocena shall not be entitled to production excepl pursuant to an order of Lhe court by which the subpoena was issued. If abjection has
been made, the party serving the subpoena, upon nolice to the person commanded to produce, may move al any lime for an order 1o compel
the production. An order 1o compel production shall prolect any person who is not o parly or an officer of a party from significan| expense
resulting from the production commanded.

(3) On timely motian, the court from which the subpoena was issued shall quash or modify the subpoena, or order appearance or production
only under specified conditions, if the subpoena docs any of the following:

{a) Fails to allow reasonable time to comply;

(b} Requires disclosure of privileged or othenwise protecied matter and no exceplion or waiver applies;

(c) Requires disclosure of a fact known or apinion held by an expert net retained or specially employed by any parly in anticipalion of
litigation or preparation for Irial as described by Civ. R. 26(B)(5), if the fact or opinion does not describe spedific evenls or occurcences in
dispule and results from study by that experl that was not made at the request of any party;

{d) Subjects a person to undue burden,

() Before filing a motion pursuanl to division (C)(3)(d) of this rule, a person resisting discovery under this rule shall attempt to resolve any
ciaim of undue burden through discussions wilh the issuing attorney. A motion filed pursuant 1o division (C)(3}(d} of this nue shall be
supported by an affidavil of the subpoenaed person or a certificale of that person's attorney of the efforls made to resoive any claim of undue
burden.

{3) If o molion Is made under division (C)}{(3Xc) or (C}3}d) of this rule, the court shall quash or madify the subpoena unloss the party in whose
behall the subpoena is issued shows a substantial need for the testimony or malerial that cannot be othenwise met withoul undue hardship
and assures that the person to whom the subpoena is addressed will be reasonably compensaled.

(D) Duties in responding 1o subpoena,

(1) A person responding (o a subpoena to produce documents shall, at the person's option, produce them as they are kept in the usual course
of business or organized and labeled o correspond wilh the calegories in the subpoena. A person producing documents or electronically
stored information pursuant to a subpoena for them shall permit their inspection and copying by all parties present at the ime and place set in
the subpoena for inspection and copying.

(2) If a request does not specify the form or forms for produdng clectronically stored information, a person responding lo a subpocna may
produce the information in a form or forms in shich the information is ordinarily maintained if that form is reasonably useable, or in any form
thal is reasonably useable. Unless ordered by the court or agreed 1o by the person subpoenaed, a person sesponding lo a subpoena need not
produce the same eleciconically stored information in more than one form.,

(3) A person need not provide discovery of clectranically stored information when the production imposes undue burden or expense, On
mation lo compel discovery or for a prolective order, the person from whom clectzanically stored information is soughl must show Lhat the
information is not reasonably accessible because of undue burden or expense. If a showing of undue burden or expense is made, the court may
nonctheless order production of electronically slored information if the requesting party shows good cause. The court shall consider the
factors in Civ. R. 26(B){4) when determining if good cause exists. In ordering production of electronically slored information, the cour! may
specily the formal, extent, timing aliocation of expenses and olher conditions for the discovery of the clectronically siored information.

(4) When information subject to a subpocna is withheld on a daim that it is privileged or subject 1o protection as trial preparation malerials
under Civ, R. 26(B}3) or {4), the claim shall be made expressly and shall be supporied by a description of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party lo contest the claim,

{3) If informalion is produced in response 1o a subpocna that is subject to a claim of privilege or of protection as trial preparation malerial, the
pursan making the claim may notify any party that received the information of the claim and basis for it. Afier being notified, a receiving party
must promplly retum, sequestur, or destroy the specified information and any copies within the party’s posscssion, custody or control. A
parly may not use or disclose the information until the claim is resolved. A recuiving party may promplly present the information (o the court
under seal for a determination of the claim of privilege or of protection as Lrial-preparation material. If the receiving party disciosed the
information before being notified, it must take reasonable steps to retrieve it. The person who produced the information must preserve the
information uniil the claim is resolved.
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FOR FILING WITI{ CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO

NRG OChio Pipeline Company, LLC CASE No. 15CV187151

Plaintiff,

Moore Road, LL.C, et al. RETURN OF SERVICE

OF SUBPOENA

)
)
)
; )
VS. ; sunge Christopher R, Rothgery
)
)
)
)
)

Defendant.

NAME AND ADDRESS OF PERSON ON SUBPOENA: NRG Power Midwest LP - Corporale Representalive
¢fo Statutory Agent, CT Corporalian Sysiem, 1300 East Ninth Street, Cleveland, Ohiz 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Deposition: Apeil 28, 2016 at 9:00am al Wegman Hass!er & Vanderburg, 6055 Rochside Woods Bivd., Sia 200, Indepandance, Ohlo 44131

(The following to be completed by Sheriff, process server, or attorney)

I received this Subpoena on .20 , and served the same on the person herein

named on ,20

Service was accomplished by

| was unablc to complete service for the following reason(s):

SHERIFI'S FEr'S PROCLSS SERVER/ATTORNLY CERTIFICATION
Service and Return £ I certify that the foregoing information is correct to the
Mileage # miles b best of my knowledge and belief.
Copies 5
Total: §

PLIL R. STAMMITTL, Lorain Co. Sheriff (signature of individual performing service)

BY:

Deputy Print name:

Page 3 of 3



Exhibit “A”



IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPEINE COMPANY, LLC, ) CASENO. 15CV187151
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
V. ) Magistrate James Blaszak
)
MOORE ROAD, LLC, es al. ) NOTICE OF DEPOSITION OF
) REPRESENTATIVE DESIGNATED BY
Defendants. ) NRG POWER MIDWEST, LP PURSUANT
} TO OHIO RULE 30(B)(5)

Please 1ake notice that on April 29, 2016 beginning at 9:00 a.m., counsel for Defendant,

Moore Road, LLC, will take the deposition of a person or persons identified and desipgnated

by NRG Power Midwest, LP, pursuant to ORCP 30(B)(5), who is knowledgeable to testify

with respect to the matters set forth on Exhibit A. The deposition will take place at the offices

of Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence,

Ohio 44131. The deposition shall proceed in accordance with the Ohio Rules of Civil Procedure

in the presence of a notary public, and be recorded by a stenographer, and shall continue from day-

lo-day until complele,

R’i.spect ully submitted,

\,

Robert W. Mclntyre (0006768)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rwmcintyre@wegmanlaw.com
Jrearson@wegmanlaw.com

Attorneys far Defendant Moore Road, LLC



CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing Notice Of Depasition Of
Representative Designated By NRG Power Midwest, LP Pursuant To Ohio Rule 30(BX5) was
served this l ]+ day of April, 2016 upon the following via e-mail:

Dennis M. O’Toole, Esqg.

O’Taole, McLaughlin, Dooley & Pecora Co., L.P.A.
5453 Detroit Road

Sheflield Village, Ohic 44054
(dotoole@omdplaw.com)

Attorney for Plaintiff
NRG Ohio Pipeline Company, LLC

|

Robert W MclIntyre (0006768)

An attorney for Defendant Moore Road, LLC
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EXHIBIT A

(to Notice of Deposition of Representative of NRG Power Midwest LP
Pursuant to Ohio Rule 30(B)(5))

Matters and topics for examination of each designated witness:

a. The facts and circumstances relating to the NRG Ohia Pipeline LLC (Pipeline) and
NRG Power Midwest LLC (Power) regarding the construction of that certain
pipeline {the NRG Pipeline) described in the Affidavit of Alan Sawyer atfached
hereto as attachment 1 (Affidavit) or otherwise.

b. The facts and circumstances relating to Pipeline and NRG Energy Inc. regarding
the construction of that certain pipeline (the NRG Pipcline) described in the
Affidavit of Alan Sawyer atlached hereto as attachment 1 (Afhdavit) or otherwise.

The facts and circumstances relating 1o or which establishes the necessity for the
construction of the NRG Pipeline asset forth at Paragraph 12 of the Affidavit or otherwise.

Each and every record and document provided 1o Pipeline by Power setting forth the usage
of natural gas as a fuel for the Avon Generating facility.

The facts and circumslances relating to any contract or agreement by and between Pipeline
and Power for the delivery of fuel gas for the generating facility described and identified
at Paragraph 5 of the Affidavit or otherwise,

The facts and circumstances relating o any *plans to add natural gas as a fuel source’ as
set forth and described at Paragraph 6 of the Affidavit.

The facts and circumstances relaling to or which demonstrates and/ or substantiates the
assertion that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc. and/or
any relationship between NRG Power Midwest LLC, Pipeline and NRG Energy Inc.

The facts and circumstances relating to or which demonstrates that Pipeline was ‘orpanized
to construct and operate approximately 20 miles of ...pipeline’. As set forth in Paragraph
8 of the Affidavit or otherwise.

The facts and circumstances relating to or which demonstrate that Pipeline has the
technical, financial, and managerial capability needed 1o operate a natural gas transmission
system as well as the requisite financial means to construct its proposed pipeline.

The lacts and circumstances relating to any decision or decisions process by which Power
and/or NRG Energy Inc. have elected to continue fueling the generating facility with coal
and not natural gas and/or defer the conversion of the generating facility from coal to
natural gas,



10.

13.

14.

15.

All contacts, applications, or other materials submitted to and or received from the Ohio
EPA:

a, For the construction/installation of emissions control equipment on the generating
facility for the purpose of continuing 1o use coal as fuel for the generating facility
and/or not natural gas as a fuel;

b. The designation of one or more boilers as a standby coal fucled unit that will not
be converted to natural gas fuel; and

c. The decision to not operate any boiler at the generating facility in the future,

The facts and circumsiances relating to or regarding the acquisition,
construction/installation of machinery and equipment for converting any boiler at the
generating facility 1o natural gas.

The facls and circumstances relating to or regarding the acquisition,
construction/installation of machinery and equipment for controlling the emission of any
boiler al the generating facility that would be fucled by coal.

The facts and circumstances relating to or which demonstrates or describes any projecled
or estimalted cost of obtaining natural gas from Pipeline and or the revenuc stream of
Pipeline from the sale of natural gas to the generating facility described in Paragraph 5 of
the Affidavit or otherwise.

Any studies, consultant’s reporis, or other facts or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline.

Any studies, consultant’s reports, or other facts or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline and the damages 1o or restriction of property adjacent to the proposed
pipeline and or operation of a high pressure pipeline.
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AFFIDAVIT

STATE OF OHIO _ )

. ) S8:
COU?\TIY OF LORAIN )

I, Alan Sowyer, being duly swom under oath state the following is true,

I, T am over the age of cighlcen (18) and ;:nmpetent fo givo the following
declaration, |

2. " Yom presently, end was at alf relevant tlrfzcs, the Vice President of NRG Ohio
Pipeline Company LLC (“NRG Pipeline” orl"Company").

3, NRG Pipeline is a Deldware limited liability c:_ompany that is registered {o do
business in the State of Ohio.

4. NRGDipeline Is 0 wholly-owned subsidiary of NRG Energy, Inc. ('NRG"). |

5. One of NRG’s sul;sidinries, NRG Power Midwest LP, owns a 735 MW coal-fired
generating facility in Avon Lake, Ohio (“the Avon Leko facility”).

6.  NRG Power Midwest LP plans to add naﬁﬂ gas as a fuel source for the boilets
at the Avon Lake facility.

7. NRG Pipellne was organized for trnnsporlmg and tnﬁsmitﬁng natural gas through
pipes to NRG Power Midwest LP's Avon Lake facility, - .

8. More spcciﬁcnily, NRG Pipoline was organized to construct and aoperate
approximately 20 miles of 24-inch to 30-inch high preésurc steel pipeline in Lorain Connty, Ohio
to transpost and transmit natural gas to NRG Power Midwest LP's Avon Lake facility.

9. On November 27, 2013, NRG Pipeline filed ‘an dpplication with the Public

Utilities Commission of Oblo (“PUCO"), pursuiant to R.C. 4905,02, R.C. 4905.03 and 4905.63,




for authority to operate as nn Inteastato plpeline company in thle slate of Ohio, The application
was ameaded on February 12, 2014. See, Bxhlbit No. 1 attached hereto, It the Matter of u.'m
Application of NRG Ohio P!pelinc Canyzany LLC for Authority 1o Operate as an Ohio Pipeline
Coinpany, Cnsc No. 13-2315-PLA.CB (P.U.C.O. Feb. 26, 2014) ("PUCO Finding and Order”).

10.  OnFcbruary 26, 2014, the PUCO approved N'RG Pipeline’s application to operate
as an [ntrastate pipeline company in the State of Ohjo, PUCO Findings and Order at {4,

1. Inopproving NRG Pipoline's application, the PUCO found that “NRG Pipeline is
a public utility and pipeline compeny, pursuant to R.C. 4905. 02 and 4905.03, and, as such, is
subject to the Commission's jurisdiction.” PUCO Findings and Ordor et M.

12, On Novembor &, 2014, NRG Pipeline determined that it was necessary to
appropriefe and acquire perpetual erssment nghts for the instellation, constmcﬁon, meintenancs,
aperauon and zepair of 8 natural ges pipeline in, on, scross, through and over the reol property
described in Paragraph 4 of NRG Pipeline’s Verified Petition to Appropriete Property and to Fix
Value Theredf (“Petition”) to transport and lransmii,n;ahml gas to NRG Power Midwost LP's

, Avon Lake ﬁ;cilit'y.

13, On December 19, 2014, NRG Pipeline filed a letter of noflfication application,

pussuant to Ohio Adm. Code 4906-11-01.

FURTHER AFFIANT SAYBTH NAUGHT, 0/000\) “”"/“f“’“/

Alan Sawyer

SWORN TO BEFORE ME and subscribed in my presence flis #25° ddy of March, 2015

KM ), B
Wy i g

My 1]
Senhmbnriﬂ aots

2 -sum!om



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of NRG )

Ohlo  Pipeline Company LLC for )
Authorlty fo Operate as an Ohlo Pipeline )

Company.

Case No, 13-2315-PL-ACB

FINDING AND ORD)

The Commisgion finds:

6]

(2)

On November 27, 2013, a5 amended on Tebruary 12, 2014,
NRG Ohio Pipellne Company LLC (NRG Pipellne or
Company) filed an Application, pursuant to R.C, 4905,02,
4905.03(F), and 4905.63, for authority to operate g3 an
Inirastate pipeline company in the state of Ohlo, In the
application, NRG Pipsline states that it Is a Delaware Iimited
lability company that Is registered to do busineas In Ohio.
NRG Plpeling further states that it is a wholly-owned
subsldlary of NRG Energy, Inc. (NRG), which Is one of the
Jasgest. power companles In the country, with nearly
100 generstion  asgels producing more than 47,000
megrwats (MW), and zetall energy providers serving morc
thar, 2 million customars in 16 states, NRG Pipaline notes
that one of NRG's subsldiaties, NRG Power Midwest LP,
owns a ¥33 MW coal-fired generating facllity in Avon Lake,
Ohio, and plans to add netural gas as a fuel source for the
bollers at the faclllty, NRG Fipeline explains that It Intends
% provide the plpeline infrastructure to deliver natural g2
to the facllity, end plans to construct and operate
approximately 20 miles of 24-inch to 80-inch high pressure
ateel pipeline in Lotain County, Ohio, which would be
installed adjacent to road right-ufway to the extent
practicable,

Insupport of the application, NRG Plpeline states that It has
the technical, financlel, and managerial capabillty needed to
operate n natural ges transmisslon system of the type
planvied to” serve the Avon Lake facllity, s well as the
tequisite financial means to construct the proposed pipeline,
NRG Pipeline notes that it has provided, along with the
application, proof of the Company’s registration with the
Oftlo Seccetary of State, a map depleting the corrldors of two

EXHIBIT 1
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potential p!pelix\é routes, & summary of the Company's
technleal and managerlal background, *and  flnanclal
information pertalaing o NRG.

Additionally, NRG Pipeline explains that, at the approprlate
time, it plans to flle an application with the Ohlo Power
Siting Toard for a certificate to construct and operate the
proposed plpeline, NRG Fipellne further explains that, after
the pipeline s constructed, the Company or one of iis
afflliates will enter Into a spectal contract with any customer
served by the pipeline, pursuant o R.C, 490531, with any
such contracts belng flled with the Commission for approval
Prlot 10 commencement of service. For that reason, NRG
Pipeline notes.that it has not proposed a taslff at this time,
and that the appropriate fliing will ba made with the
Commission, if the Company or an afflllate Jater decides to
establish o tariff. NRG Pipeline emphasizes that, elthough &
limlied number of other commarclal os manufacturlng
customers may scek transportation of natural gas through
the proposed plpeline, lts' purpose s to serve the Avon Lake
factlity, such that natural gas may be used In place of coal for
the generation of electicliy at the facllity.

Upon review of NRG Pipelines application, the Cammission,
finds that- the application Is xeasonable and should be
approved, Speclfleally, we find that NRG Pipeline’s request
for authozlty to operate asan intrastate plpeline company in
the state of Ohdo should be granted, NRG Plpeline has
provided sufficient information in suppart of its gpplication,
including several exhibits intended to document ‘that the
Compeny and Its affillates have the necessnry technical and
managerdal expertise and flnancial resouices to construct
and Operate the proposed pipeline. Accordngly, we find
that NRG Plpeline 19 a public utility and pipeline cormpany,
pursuant to RC, 4905.02 end 4905.03, and, as such, fs subfect
to the Commission’s jurlsdictlon, We Ffurther find that,
pusuant to R.C, 4905.63, NRG Pipeline js subject to RC,
Chapters 4901, 4503, 4905, 4909, and any other applicable
chapler set forth thereln. We ealso emphasize that NRG
Pipeline 15 subject to the ongoing furisdiction and
supervlslon of the Commlsslon with respect to the ges
pipellne safely standards and requirements, as set forth in
R.C. 490590 through 490596 and Ohlo Adm.Code Chapter
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4901:1-16,  Flnally, we note that our approval of NRG

Plpeline’s application n this case does not relieve the ! ;5
Company of the obligation to file a Proper application with i
the Commilsslon, at the appropriste time, for approval of

proposed tarlff or reasonable nrrangement entered inin with

any customer, of to file the necessacy application with the

Olo Power Siting Board for a certificate io construct and
operate the proposed pipeline.

It{s, therefore,
ORDERED, That NRG Plpelines application be npp-raved. Itls, further,

ORDERED, That NRG Ohio Flpeline Company LLC be added to the roll of
public utilities regulated by this Commission, It Js, further,

ORDERED, That a copy of this Finding and Order be served upon all intereated
persons and parties of record,

THE PUBLIC UTILITIES COMMSSION_ OFQHIO !

M. Beth Trombold Asim Z, Haque -

. 8JP/sc
Entered in the Journal FEgs § 014 |
o TP en ) |

‘Barcy F. McNeal
Secrelary
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IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

General Division - CIVIL
NRG Ohio Pipeline Company, LLC

Subpocna and Return
Plaintift,
VS,
Case Na, 15CV187151
Moore Road, LLC, et al.
Defendant. Attorney: Roberl W. Mcintyre, Esq,

Attorney for: Defendant Moore Road, LLC
TO: (Print name and address below) Telephone: 216-642-3342
NRG Power Midwest, LP- Records Custodian E-mail {optional): rwmcinlyre@wegmanlaw.com

c/o Statutory Agent - CT Corporation System

. If you have any questions concerning this subpoena,
1300 East Ninth Street please contact the allorney whose name and contact
information are listed above,

Cleveland, Ohic 44114

YOU ARE HEREBY COMMANDED TQ, AT THE DATE, TIME, AND LOCATION LISTED BELOW:

I:’auerld and give testimony al a trial, hearing, or deposition.

Dproducc the following documents, electronically stored information, or tangible things at a trial, hearing, or deposition:

|,/ 'produce and permit inspection and copying of the following documents or electronically stored Information that are in
your custody, possession, or cantrol: Please soe atached Exhibit A

produce and permit inspection and copying, testing, or sampling of the following tangible things that are in your
custody, possession, or control:

Dpermil entry upon designated land or other property that is in your possession or control described as (sce Civ. R. 34):

DATE: _29th day of April ,20_16 TIME; __ 9:00 o’clock a.m./p.m.

LOCATION: Wegman Hessler & Vanderburg, 6055 Rockside Woods Bivd., Ste 200, Independence, Ohlo 44131

WITNESS my signature and seal of said Coust at Elyria, Ohio, this _19th day of _April L2016 .
Attorney
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15CV187151

CASE NUMBER: COPY TO SERVE

OHIO RULES OF CIVIL PROCEDURE - PARTIAL TEXT OF RULE 45 {revised 07/17/2014)

C) Protection of persons subject {0 subpoenas.

(1) A party or an attomcy responsible for the Issuance and service of a subpoena shall lake reasonable sleps Lo avoid imposing undue burden
or expense on a person subject to that subpocna.

{2){a) A person commanded to produce under divisions (A)(EXb), (ili), (iv), (v), or (vi) of this rule nced not appear in person at the place of
production or inspection unless commanded to atlend and give lestimony at a deposition, hearing, or Idial,

(b} Subject 10 division (D)2} of this rule, a person commanded {o produce under divisions (A)(1)(b), (iil), (iv), (v), or {vi} of this rule may,
within fourteen days after service of the subpoena or before the lime specified for compliance if such time is less than fourteen days after
service, serve upon the party or altorney designated in the subpoena writlen objections 10 production. If objeclion is made, the parly scrving
the subpoena shall not be entitled to production except pursuant to an order of the court by which the subpoena was issued. If objection has
been made, the parly serving Lhe subpoena, upon notice lo the person commanded 1o produce, may move at any time for an order to compel
the production. An arder to compel production shall protect any person wha is nol a parly or an officer of a parly {from significant oxpense
resulling from the production commanded.,

(3) On timely motion, the courl from which the subpoena was issued shall quash or modify the subpoena, or order appearance or production
anly under specified conditions, if the subpoena does any of the following:

(a) Fails to allow reasonable time lo comply;

{b) Requires disclosure of privileged or othenwise prolecied matter and no exceplion or waiver applies;

(€) Requires disclosure of a fact known or opinion held by an experl not retained or specially employed by any party in anticipalion of
litigation or preparation for trial as described by Giv. R. 26(B)(5), if the fact or opinion does not describe specific evenls or occurrences in
dispule and resulls from study by that expert that was not made al the request of any party,

(d) Subjects s person to undue burden,

{4) Before filing a motion pursuant lo division (CX3)(d) of this rulc, a person tesisting discovery under this rule shall atiempt to resolve any
claim of undue burden through discussions with the issuing altomey. A molion filed pursuant {o division (C}{3)(d) of this ndle shall be
supporled by an affidavit of the subpoenaed person or a certificale of that person's atlomey of the efforts made 1o resalve any claim of undue
burden.

(5) if @ motion is made under division (C)(3)(c) or {C)(3)(d) of this rule, the court shall quash or modify the subpoena unless the parly in whose
behalf the subpocna s issued shows a substantial need for the leslimony or material thal cannol be otherwise met withoul undue hardship
and assures that the person to whom the subpoena is addressed will be reasonably compensated.

(D) Duties in responding to subpoena.

(1) A persan respanding to a subpoena to produce documents shall, at the person's option, produce them as they are kept in the usual course
af business or organized and labeled to correspond with the calegories in the subpoena. A person producing documents or electronically
slored information pursuant to a subpoena for them shall permit their inspection and copying by all pariics present at the ime and place set in
the subpoena for inspection and copying.

(2) If a request does not specily the form or forms for producing clectronically stored information, a person responding {o a subpoena may
produce the information in a form or forms in which the infonnation is ordinarily maintained if that form is reasanably useable, or in any form
thal is reasonably useable. Unless ordered by the courl or agreed to by the person subpoenaed, a person responding Lo a subpoena need not
produce the same clactronically stored information in more than one form.

(3) A person need not provide discovery of electronically stored information when the production imposes undue burden or expense. On
motion ta compel discovery or for a protective order, the person from whom electronically stored information is sought must show that the
informalion is not rvasonably accessible because of undue burden or expense, If a showing of undue burden or expense is made, the court may
nonctheless order produclion of elecironically stored information if the requesting party shows good cause. The court shall consider the
factors in Civ. R. 26(B)(4) when determining if ood cause exists. In ordering preduction of clectronically stored information, the courl may
spedify the format, extent, timing allocation of expenses and other conditions for the discovery of the clectronically stored information.

{4) When information subject to a subpoena is withheld on a claim that it is privileged or subject to protection as trial preparation materials
under Civ. R, 26(B)(3) or {4), the claim shall be made expressly and shall be supporled by a description of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party to conlest the claim.

(5) if information is produced in response 10 a subpoena that is subject 1o a claim of privilege or of protection as trial preparation malerial, the
purson making the daim may notify any party that received the information of Lhe claim and basis for it. Afler being notified, a receiving party
must prompuly return, sequester, or destroy the specified information and any copies within Lhe party’s possession, custady or control. A
party may not use or disclose the information until the claim is resolved. A receiving party may pramptly present the information to the court
under seal for a determination of the claim of privilege or of prolection as trial-preparation material, If the receiving party disclosed the
information before being notified, it must take reasonable steps to retrieve it The person who produced Lhe information must preserve the
information unlil the claim is resolved.
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FOR FILING WITIl| CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO

NRG Ohio Pipeline Company, LLC caseno. 16CV187151

PlaintifT,

Moore Road, LLC, et al. RETURN OF SERVICE

OF SUBPOENA

)
)
)
)
VS, ; jupngg Christopher R. Rothgery
)]
)
}
)
)

Defendant.

NAME AND ADDRESS OF PERSON ON SUBPOENA: NRG Power Midwest, LF - Records Custodian
cJo Statutory Agent, CT Corporalion System, 1300 East Ninth Street, Cleveland, Ohio 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Deposition: April 28, 2016 a1 8:00am at Wegman Hessler 8 Vanderburg, 6055 Rockside Woods Bivd., Ste 200, Independence, Chio 44131

(The following to be completed by Sheriff, process server, or atterney)

| received this Subpoena on , 20 , and served the same on the person herein

named on .20

Service was accomplished by

I was unable to complete service for the following reason(s):

SHERIFT’S FLES PROCLSS SERVER/ATTORNLY CERLIFICATION
Sepvice and Return 8 I certify that the foregoing information is correct to the
Mileage # miles 5 best of my knowledge and belief.
Copies 5
Total: §

PHIL R. STAMMITT), Lorain Co. Sheriff (signature of individual performing service)

BY:

Deputy Print name:
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IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPEINE COMPANY, LLC, ) CASENO. 15CV187151
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
V. ) Magistrate James Blaszak
)
MOORE ROAD, LLC, er al. )} NOTICE OF DEPOSITION OF RECORDS
} CUSTODIAN DESIGNATED BY NRG
Defendants. )} POWER MIDWEST, LP

Please take notice that on April 29, 2016 beginning at 9:00 a.m., counsel for Defendant,
Moore Road, LLC, will take the deposition of a person or persons identified and designated
by NRG Power Midwest, LP as Records Custodian who is knowledgeable to testify with
respect to the matters set forth on Exhibit A. The deposition will take place at the offices of
Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence, Ohio
44131. The deposition shall proceed in accordance with the Ohio Rules of Civil Procedure in the

presence of a notary public, and be rccorded by a stenographer, and shall continue from day-to-

Regpettivlly submitted,

Robert W. Mclntyre (0006768)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rvmcintyre@wegmanlaw.com
jrearson{@wegmanlaw.com

Attorneys for Defendant Moore Road, LLC

day until complete.




CERTIFICATE OF SERVICE

I'hereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of
Records Custodian Designated By NRG Power Midwest, LP was served this day of
April, 2016 upon the following via e-mail:
Dennis M. O'Toole, Esq.
O’Toole, McLaughlin, Dooley & Pecora Co., L.P.A.,
5455 Detroit Road
Sheffield Village, Ohio 44054

(dotoole@omdplaw.com)

Atiorney for Plaintiff
NRG Ohio Pipeline Company, LLC

—

Robert W Mclntyre (0006768)

An atiorney for Defendant Moore Road, LLC



T

Lad

I_fy

EXHIBIT A

(to Notice of Deposition of
Records Custodian of NRG Power Midwest LP)

-Records-

All correspondence by and between:

a.

Pipeline and Power regarding the construction of that certain pipeline (the NRG
Pipeline) described in the Affidavit of Alan Sawyer attached hereto as Attachment
I or otherwise.

Power and NRG Energy Inc. regarding the construction of that certain pipeline (the
NRG Pipeline) described in the Affidavit of Alan Sawyer attached hereto as
Attachment 1 (Affidavit), or otherwise.

Each record or document which establishes the necessity for the construction of the NRG
Pipeline asset forth at Paragraph 12 of the Affidavit, or otherwise.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for converting any boiler at the generating facility to natural gas.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for controlling the emission of any boiler at the generating facility to natura)

gas.

Each record or document which describes or is related to the following:

a.

Acquisition of real estate and /or easements for the construction of the NRG
Pipeline;

Any construction contracts, bids, requests for bids or quotations for the construction
of the NRG Pipeline; and

The interconnection of the NRG Pipeline with any gas transmission facility or
pipeline owned by others than NRG Pipeline.

Each record or document which describes or is related to the following:

d.

The acquisition of gas transmission pipe, pipeline materials, machinery and
equipment or facilities for the construction and/or instailation of the NRG Pipeline;
and

The design, engineering, geotechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of the
NRG Pipeline.



9,

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to the NRG Pipeline:

a,

b.

h.

.
1.

The Ohio Depariment of Natural Resources;
The Ohio Public Utilities Commission;

The Ohio Power Siting Board;

The Oho Environmental Protection Agency;
City of Avon Ohio;

The City of Avon Lake Ohio;

Lorain County;

Any other apency of the Stale of Ohio; and

Any agency of the United States Government.

Each record or document which describes or is related to the following:

a.

C.

Acquisilion of machinery or equipment for the conversion of any boiler at the Avon
Generating facility to natural pas as a fuel;

Any construction contracts, bids, requests for bids or quotations for the construction
of the natural gas fuel boiler conversion; and

The interconnection of the NRG Pipeline with the generating facility.

Each record or document which describes or is related to the following:

a.

The acquisition of machinery, equipment or the construction of facility for the
construction and/or installation of any emission control systems to enable the
generating facility to continue to burn coal as a fuel;

The design, engineering, geotechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of any
emission control systems to enable the generating facility to conlinue to burn coal
as a fuel; and

The purchase of coal fuel for the operation of the generating facility including but
not limited to supply contracts, options, or other commercial undertakings to obtain
a supply of coal for fuel at the generating facility.



10.

11.

12.

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission o or with the following refating
to conversion of any boiler at the generating facility to the use of natural gas as a fucl

a. The Ohio Department of Natural Resources;

b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;

e, City of Avon Ohio;

f. The City of Avon Lake Ohio;

g. Lorain County;

h. Any other agency of the State of Ohio; and

i. Any agency of the United States Governmen.

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
1o conversion of any boiler at the generating facility to the use of coal as a fuel:

a. The Ohio Department of Natural Resources;
b. The Ohio Public Utilities Commission;

(5 The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;
e City of Avon Ohio;

f. The City of Avon Lake Ohio;

g Lorain County;

h. Any other agency of the State of Ohio; and

i. Any agency of the United States Government,

Each and every record or document that describes or refers to any contract or agreement
by and between Pipeline and Power for the delivery of fuel gas for the generating facility
described and identified at Paragraph 5 of the Affidavit, or otherwise.



15.

16.

17.

18.

19.

Each and every record or document that evidences any *plans (o add natural gas as a fue
source’ as set forth and described at Paragraph 6 of the Affidavit, or otherwise.

Each and every record or document that establishes, demonstrates and/ or substantiates the
statement in Para 4 that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc.

Each and every record and document that demonstrates that plaintiff was ‘organized to
construcl and operate approximately 20 miles of ...pipeline’. As set forth in Paragraph 8
of the Affidavit.

Each and every record and document that demonsirates that Pipeline has the technical,
financial, and managerial capability needed to operate a natural gas transmission system as
well as the requisite financial means to construct its proposed pipeline.

Each and every record and document that describes or is related to any decision or decisions
process by which Power and/or NRG Energy Inc. have elected io continue fueling the
generating facility with coal and not natural gas and or defer the conversion of the
gencrating facility from coal to natural pas.

Each and every record and document that describes any projected or estimated costs to
acquire natural gas for the gencrating facility described in Paragraph 5 of the Affidavit.

Each and every record and document that describes any studies, consultant’s reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipeline.

Each and every record and document that describes any studics, consultant’s reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipcline and the
damages to or restriction of property adjacent to the proposed pipeline and or operation of
a high pressure pipeline,
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STATEOFOHIO )

50 ) 38:
COUNTY OFLORAIN )

'
1, Alan Sawyer, being duly swom under oath stats the following is true. |

1. I am over the age of cighteen (18) and t.:ompetent to give the following
declaration. | ' -

2, I am presently, sad was at all relevant times, the Vice President of NRG Ohio
Pipeline Company LLC ("NRG Pipeline” or “Corapany™). |

3, NRG Pipeline is a Delaware Limited liability company that is registered to do
business in the State of Ohio,

4. NRGTipeline Is 2 wholly-owned subsidiary of NRG Energy, Inc. (“NRG").

5. One of NRG's suﬁsidiaries. NRG Power Midwest LP, ovwns a 735 MW conl-fired
generating facility in Avon Lake, Ohio (“the Avon Lake facility™).

6. NRG Power Midwest LP plaus to add nahﬁ gas as a fuel source for the boilers
at the Avon Lake facility,

7. NRG Pipeline was organized for transporting and transm:thng patural gas through
pipes to NRG Power Midwest LP's Avon Lake facll ity. -

8. More speeiﬁcuily, NRG Pipeline was orgenized fo construct and Operate
approximately 20 iniles of 24-inch to 30-inch high prcésure stee! pipeline in Lorain County, Qhio
to transport and transtmit natural gas to NRG Power Midwest LP's Avon Lake facility,

9, On November 27, 2013, NRG Plpeline filed an &pplication with the Public
I.{tilities Coremission of Ohio (“PUCO"), pusuant to R.C, 490502, R.C. 4905.03 al;d 4905.63,




for authority to operato as an Inicastate pipeline company in the state of Ohlo, The application
was emended on Febrary 12, 2014, See, Exhibit No. 1 eitached hereto, Jn the Malicr of the
Application of NRG Ohio Pipeline Company LLC for Authority lo Operate os an Ohlo Pipeline
Company, Case No. 13-2315-P1;—A¢E (P.U.C.0. Feb. 26, 2014) ("PUCO Finding and Order™),

10.  OnFebruary 26, 2014, the PUCO approved Ni%(] Pipeline's application to operate
as an intrastate pipeline company in the State of Ohio. PUCO Findings and Order nt §4.

11, Inappraving NRG Pipeline’s application, the PUJCO found that “NRQ Pipeline is
a public utility and pipeline company, pursuant to R.C. 4905. 02 and 4905.03, and, as such, is
subject to the Commissions jurisdiction.” PUCO Findings and Ordec at 9.

12 On Novomber 6, 2014, NRG Pipeline determined that it was pecessary to
epproprisie and acquire perpetual easement nghts for the installation, consh'uclion, maintenance,
opemlion and repoir of a natural gas pipeline in, on, across, through and over the renl property
described in Paragraph 4 of NRG Pipeline's Verified Petition to Apprapriste Property and to Fix
Value Thereof (“Petition”) to transport and tmnsmit,m‘mual gas to NRG P:;wér Midwest LP’s

. Avon Lake fucllity,

13, On December 19, 2014, NRG Pipeline filed a letter of notification tpplication,

pursuant to Ohio Adm. Code 4906-11-01.

FURTHER AFFIANT SAYBTH NAUGHT, Gﬂﬂm,y cuhsp

Alan Sawycr

SWORN TO BEFORE ME and subsceibed in my presence this 625~ ddy of March, 2015 -

WIM J, BEHM
Fajary Public + Lafe of Ohfa

My Cammisslon 1
.Soplambat 19.%"'

e t—— s apmam



BEFORR
- THEPUBLIC UTILITIES COMMISSION OF OHIQ

In the Matier of the Application of NRG

Authority 1o
Company.

)
Ohlo  Pipeline Company LLC for )
)
)

Operate a5 an Ohio Pipeline Cose No. 13-2315-PL-ACH

The Commission finds:

)

2]

On November 27, 2018, as amended on February 12, 2014,
NRG Olio Pipeline Company LLC (NRG Plpeline or
Company) filed an applicatian, pursuant to R.C. 4905,02,
4905.03(F), end 490563, for authority to operate as an
intrastate pipeline company in the state of Ohlo, In the
application, NRG Pipeline states that it is & Defaware lmited
liability company that 15 registered to do business in Oho.
NRG Pipelins further sates that it Is a whally-owned
subsidiary of NRG Energy, Inc. (NRG}, which Is one of the
Jurgest. power companles In the country, with nearly
100 generation  assels producing mors  then 47,000
megawatts (MW), and retall energy providers serving more
than 2 million customers in 16 states, NRG Pipeline notes
that one of NRG’s subsidiaries, NRG Power Midwest LP,
OWns a 753 MW coal-fired generating fadlity in Avon Lake,
Ohio, and plans to add natural gas as a fuel souree for the
Lollera at the facllity, NRG Pipeline explalns that it Intends
to provide the pipsline infrastructure to dellver natura gas
to the faclllty, and plans to construct and operate
approximately 20 miles of 24-Inch to 90-inch high pressure
steel pipelive in Lorain County, Ohlo, which would be
nstalled adjacent to road rightofway to the extent
practicable,

In support of the application, NRG Pipeline statea that [t has
the, technical, financlal, and managerial capabillty needed to
operate & natural pas transmisslon aystem of the type
Plannied to serve the Avon Lake facllity, as well as the
requielte financial means to construct the proposed plpeline,
NRG Pipeline notes that it ha provided, along with the
application, .proof of the Company’s reglstration with the
Otilo Secretary of State, a map depleting the corridors of bwo

EXHIBIT 1
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&)

&

potential plpeline routes, & summary of the Company's
technical and managerfal background, “and  flnanclal
infoymation portataing to NRG,

Addltionally, NRG Pipeline explains that, at the appropilate
time, it plans to flle an application with the Ofdo Power
Siting Uoard for a certificate to construct and operate the
proposed pipeline. NRG Pipeilne further explains that, after
the pipeline 15 constructed, the Company or one of iis
affliates will enter into & epecial contract with any customer
served by the pipefine, pursuant to R.C. 490531, with any
auch contracts being filed with the Commission for approval
prior to commencement of service, JFor that reason, NRG
Pipeline notes-that it has not proposed a tariff at thia time,

.and that the appropriate fllihg will be made with the

Commission, if the Company or an affillate later decldes {o
establish a tarlff, NRG Pipeline emphasizes that, although &
limlted number of other commerclal or manufacturing
customers mny seck transporiation of natural goa through
the proposed pipeline, Its purpose is to gerve the Avan Lake
facility, such that natural gas may be used In place of coal for
the generation of eleetrlclty at the Iaclllty.

Upon review of NRG Pipeline’s appHcation, the Comumission
finds thatthe application i reasonable and should be
approved. Speclflcally, we find that NRG Pipeline’s zequest
for authorlty to oparate as an intrastate pipeline company in
the state of Ohlo should be granted. NRG Pipeline has
provided sufficlent information In support of Its spplication,
including several exhibits intended to documentthat the
Company and its affiliates have the necessary technical and
manageral expertise and financlal resousces to construct
and operate the proposed pipeline. Accordingly, we find
that NRG Flpeline 13 a public utility and Pipeline company,
pursuant to RC, 4905,02 and 490503, and, as such, Js subject
to the Commission's jurisdiction,. We further find thet,
pursuant to RC. 4505.63, NRG Pipeline i sublect to RC,
Chapters 4901, 4909, 4905, 4909, and eny other applicable
chapler set forth therein, We also emphasize that NRG
Fipeling Is subject to the ongoing  jurlsdiction and
supervlelon of the Commlsslon with respect ‘to the ges
pipellne safely standards and requirements, as aet forth in
R.C. 4905.90 through 4905.96 and Ohlo Adm.Code Chapler




13-2315-PL-ACE ' ‘ 3

4901:1-16,  Flnally, we note that our approval of NRG
Fipeline's application {n this case does not relieve the )
Company of the obligation to file a Proper application with
the Commlsslen, at the appropriata time, for approval of o
proposed tazlff or reasonable arrangement entered fnio with
any customer, of to file the necessacy application with the
Ohlo Power Siting Board for a certificate to construct end |
eperate the proposed pipeline,

It{s, therefore,
ORDERBD, That NRG Plpeline’s application be app'rovud. Itis, further,

ORDERED, That NRG Ohlo Plpaline Company LLC be added to the roll of
public utllities regulated by this Commisslon. ItIs, fuyther,

ORDERED, That a copy of this Finding and Order be served upon all interested
pessons and parties of record,

THE PUBLIC UTILITIES COMMISSION_ OFOQHIO

-I *
Steven D, Lessar 7 Lynn Slaby

M. Beth Trombold

8JP/sc
Bnteredin the Journai FEg's § 201

f:,; ;;grhmu.ﬂ .
axcy T, McNeal

Secretary




WEGMAN

HESSLER &

VANDERBURG Robert W. McIntyre
Legal Professional Association Of Counsel
6055 Rockside Wouds Boulevard, Suite 200 rwmcintyre@wegmanlaw.com

Cleveland, OH 44131
Telephone: (216) 642-3342
Facsimile: (216) 642-8826
www,wegmanlaw.com

May 18,2016
VIA FedEx
NRG Power Midwest, LP
c/o CT Corporation System, Statutory Agent
1300 East Ninth Street

Cleveland, Ohio 44114

Re:  NRG Ohio Pipeline Company, LLC v. Moore Road, LLC, ef al.
Lorain County Court of Common Pleas Case No. 15-CV-187151

Dear Sir or Madam:

Please find enclosed the following, which have been prepared with regard to the
referenced matter:

1. Subpoena and Notice of Deposition for A Representative of NRG Power
Midwest, LP; and

2. Subpoena and Notice of Deposition for A Records Custodian of NRG Power
Midwest, LP.

Thanks for your anticipated cooperation, if you have any questions, don’t hesitate to
contact me or Jay Carson.

Very truly yours,

WEGMAN HESSLER & VANDERBURG

‘Z%:“‘\\_ -

Robert W. Mclntyre

RWM/smm
Encl.
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PLEASE TYPE OR PRINT LEGIBLY — ONE FORM PER INDIVIDUAL COPY TO SERVE

IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

. General Division - CIVIL
NRG Ohio Pipeline Company, LLC

Subpoena and Return
Plaintiff,
VS.
Case No. 15CV187151
Moore Road, LLC, et al.
Defendant. Attorney: Robert W. Mcintyre, Esq.

Attorney for: Defendant Moore Road, LLC

TO: (Print name and address below) Telephone: 216-642-3342
NRG Power Midwest, LP - Corp. Representative

E-mail (optional): rwmcintyre@wegmanlaw.com

c/o Statutory Agent - CT Corporation System

If you have any questions concerning this subpoena,

please contact the attorney whose name and contact
information are listed above.

1300 East Ninth Street

Cleveland, Ohio 44114

YOU ARE HEREBY COMMANDED TO, AT THE DATE, TIME, AND LOCATION LISTED BELOW:

attend and give testimony at a trial, hearing, or deposition.

Dproduce the following documents, electronically stored information, or tangible things at a trial, hearing, or deposition:

I |produce and permit inspection and copying of the following documents or electronically stored information that are in
your custedy, possession, or control:

I_lproduce and permit inspection and copying, testing, or sampling of the following tangible things that are in your
custody, possession, or control:

I_]permit entry upon designated land or other property that is in your possession or control described as (see Civ. R. 34):

DATE: _29th day of May ,20 16 rME; 900 o’clock a.m./p.m.
LOCATION: Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste 200, Independence, Ohio 44131

WITNESS my signature and seal of said Court at Elyria, Ohio, this__18thday of May ,2016

,

NZttorney - DRRR

Page 1 of 3



15CV187151

CASE NUMBER: COPY TO SERVE

OHIO RULES OF CIVIL PROCEDURE - PARTIAL TEXT OF RULE 45 (revised 07/17/2014)

C) Protection of persons subject to subpoenas.

{1) A party or an attorney responsible for the issuance and service of a subpoena shall take reasonable steps to avoid imposing undue burden
or expense on a person subject to that subpoena.

(2)(a) A person commanded to produce under divisions (A)(1)(b), (iii), {iv), {v), or {(vi) of this rule need not appear in person at the place of
production or inspection unless commanded to attend and give testimony at a deposition, hearing, or trial.

{b) Subject to division (D)(2) of this rule, a person commanded to produce under divisions (A)(1)(b), (iii), (iv), (v}, or (vi) of this rule may,
within fourteen days after service of the subpoena or before the time specified for compliance if such time is less than fourteen days after
service, serve upon the party or attorney designated in the subpoena written objections to production. If objection is made, the party serving
the subpoena shall not be entitled to production except pursuant to an order of the court by which the subpoena was issued. If objection has
been made, the party serving the subpoena, upon notice to the person commanded to produce, may move at any time for an order to compel
the production. An order to compel production shall protect any person who is not a party or an officer of a party from significant expense
resulting from the production commanded.

(3) On timely motion, the court from which the subpoena was issued shall quash or modify the subpoena, or order appearance or production
only under specified conditions, if the subpoena does any of the following;

(a) Fails to allow reasonable time to comply;

{b) Requires disclosure of privileged or otherwise protected matter and no exception or waiver applies;

(c) Requires disclosure of a fact known or opinion held by an expert not retained or specially employed by any party in anticipation of
litigation or preparation for trial as described by Civ. R. 26(B)(5), if the fact or opinion does not describe specific evenls or occurrences in
dispute and results from study by that expert that was not made at the request of any party;

(d) Subjects a person to undue burden.

(4) Before filing a motion pursuant to division (C)@3)(d) of this rule, a person resisting discovery under this rule shall attempt to resolve any
claim of undue burden through discussions with the issuing attorney. A motion filed pursuant to division (C)(3)(d) of this rule shall be
supported by an affidavit of the subpoenaed person or a certificate of that person's attorney of the efforts made to resolve any claim of undue
burden.

(5} If a motion is made under division (C}{3)(c) or (C)(3){(d) of this rule, the court shall quash or modify the subpoena unless the party in whose
behalf the subpoena is issued shows a substantial need for the testimony or material that cannot be otherwise met without undue hardship
and assures that the person to whom the subpoena is addressed will be reasonably compensated.

(D) Duties in responding to subpoena.

(1} A person responding to a subpoena to produce documents shall, at the person's option, produce them as they are kept in the usual course
of business or organized and labeled to correspond with the categories in the subpoena. A person producing documents or electronically
stored information pursuant {o a subpoena for them shall permit their inspection and copying by all parties present at the time and place set in
the subpoena for inspection and copying.

(2) I a request does not specify the form or forms for producing electronically stored information, a person responding to a subpoena may
produce the information in a form or forms in which the information is ordinarily maintaincd if that form is reasonably uscable, or in any form
that is reasonably useable. Unless ordered by the court or agreed to by the person subpoenaed, a person responding to a subpoena need not
produce the same electronically stored information in more than one form,

(3) A person need not provide discovery of electronically stored information when the production imposes undue burden or expense. On
motion to compel discovery or for a protective order, the person from whom eclectronically stored information is sought must show that the
information is not reasonably accessible because of undue burden or expense. If a showing of undue burden or expense is made, the court may
nonetheless order production of electronically stored information if the requesting party shows good cause. The court shall consider the
factors in Civ. R. 26(B)}4) when determining if good cause exists. In ordering production of electronically stored information, the court may
specify the format, extent, timing allocation of expenses and other conditions for the discovery of the electronically stored information.

(4) When information subject to a subpoena is withheld on a claim that it is privileged or subject to protection as trial preparation materials
under Civ. R. 26(B)(3) or (4), the claim shall be made expressly and shall be supported by a description of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party to contest the claim.

(5) If information is produced in response to a subpoena that is subject to a dlaim of privilege or of prolection as trial preparation malerial, the
person making the claim may notify any party that received the information of the claim and basis for it. After being notified, a receiving party
must promptly return, sequester, or destroy the specified information and any copies within the party’s possession, custody or control. A
party may not use or disclose the information until the claim is resolved. A receiving party may promptly present the information to the court
under seal for a determination of the claim of privilege or of protection as trial-preparation material. If the receiving party disclosed the
information before being notified, it must take reasonable steps to retrieve it. The person who produced the information must preserve the
information until the claim is resolved.
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FOR FILING WITH CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO

NRG Ohio Pipeline Company, LLC CASE NO. 19CV187151

Plaintiff,

jupcg Christopher R. Rothgery

Moore Road, LLC, et al. RETURN OF SERVICE

OF SUBPOENA

)
)
)
)
)
V8. )
)
)
)
)
)

Defendant.

NAME AND ADDRESS OF PERSON ON SUBPOENA: NRG Power Midwest LP - Corporate Representative
¢/o Statutory Agent, CT Corporation System, 1300 East Ninth Street, Cleveland, Ohlo 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Deposition: May 25, 2016 al %:00am at Wegman Hessler & Vanderburg, 6055 Rockside Woods Bivd., Ste 200, Independence, Ohio 44131

(The following to be completed by Sheriff, process server, or attorney)

I received this Subpoena on , 20 , and served the same on the person herein

named on , 20

Service was accomplished by

I was unable to complete service for the following reason(s):

SHERIFF'S FEES PROCESS SERVER/ATTORNEY CERTIFICATION
Service and Return 5 I certify that the foregoing information is correct to the
Mileage # miles 3 best of my knowledge and belief.
Copies 5
Total: §

PHIL R. STAMMITTL Lorain Co. Sheriff (signature of individual performing service)

BY:

Deputy Print name:
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IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPEINE COMPANY, LLC, } CASENO. 15CV187151
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
V. ) Magistrate James Blaszak
)
MOORE ROAD, LLC, ez al. ) NOTICE OF DEPOSITION OF
} REPRESENTATIVE DESIGNATED BY
Defendants. ) NRG POWER MIDWEST, LP PURSUANT
) TO OHIO RULE 30(B)(5)

Please take notice that on May 25, 2016 beginning at 9:00 a.m., counsel for Defendant,
Moore Road, LLC, will take the deposition of a person or persons identified and designated
by NRG Power Midwest, LP, pursuant to ORCP 30(B)(5), who is knowledgeable to testify
with respect to the matters set forth on Exhibit A. The deposition will take place at the offices
of Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence,
Ohio 44131. The deposition shall proceed in accordance with the Ohio Rules of Civil Procedure
in the presence of a notary public, and be recorded by a stenographer, and shall continue from day-

to-day until compiete,

Respectfully submitted,

Robert W. Mclntyre (0006768)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rvymcintyre@wegmanlaw.com
jrearson@wegmanlaw.com

Attorneys for Defendant Moore Road, LLC



CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of
Representative Designated By NRG Power Midwest, LP Pursuant To Ohio Rule 30(B)(5) was
served this 18th day of May, 2016 upon the following via e-mail:
Dennis M. O’Toole, Esq. (dotoole@omdplaw.com)
John D. Latchney, Esq.  (jlatchney@omdplaw.com)
O’Toole, McLaughlin, Dooley

& Pecora Co., L.P.A.

5455 Detroit Road
Sheffield Village, Ohio 44054

Attorneys for Plaintiff
NRG Ohio Pipeline Company, LLC

—

Robert W Meclntyre (0006768)

An attorney for Defendant Moore Road, LLC



EXHIBIT A

(to Notice of Deposition of Representative of NRG Power Midwest LP
Pursuant to Ohio Rule 30(B)(5))

Matters and topics for examination of each designated witness:

a. The facts and circumstances relating to the NRG Ohio Pipeline LLC (Pipeline) and
NRG Power Midwest LLC (Power) regarding the construction of that certain
pipeline (the NRG Pipeline) described in the Affidavit of Alan Sawyer atfached
hereto as attachment 1 (Affidavit) or otherwise.

b. The facts and circumstances relating to Pipeline and NRG Energy Inc. regarding
the construction of that certain pipeline (the NRG Pipeline) described in the
Affidavit of Alan Sawyer attached hereto as attachment 1 (Affidavit) or otherwise.

The facts and circumstances relating to or which establishes the necessity for the
construction of the NRG Pipeline asset forth at Paragraph 12 of the Affidavit or otherwise.

Each and every record and document provided to Pipeline by Power setting forth the usage
of natural gas as a fuel for the Avon Generating facility.

The facts and circumstances relating to any contract or agreement by and between Pipeline
and Power for the delivery of fuel gas for the generating facility described and identified
at Paragraph 5 of the Affidavit or otherwise,

The facts and circumstances relating to any ‘plans to add natural gas as a fuel source’ as
set forth and described at Paragraph 6 of the Affidavit.

The facts and circumstances relating to or which demonstrates and/ or substantiates the
assertion that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc. and/or
any relationship between NRG Power Midwest LLC, Pipeline and NRG Energy Inc.

The facts and circumstances relating to or which demonstrates that Pipeline was ‘organized
to construct and operate approximately 20 miles of ...pipeline’. As set forth in Paragraph
8 of the Affidavit or otherwise.

The facts and circumstances relating to or which demonstrate that Pipeline has the
technical, financial, and managerial capability needed to operate a natural gas transmission
system as well as the requisite financial means to construct its proposed pipeline.

The facts and circumstances relating to any decision or decisions process by which Power
and/or NRG Energy Inc. have elected to continue fueling the generating facility with coal
and not natural gas and/or defer the conversion of the generating facility from coal to

natural gas.



10.

11,

13.

14.

15.

All contacts, applications, or other materials submitted to and or received from the Ohio
EPA:

a. For the construction/instailation of emissions control equipment on the generating
facility for the purpose of continuing to use coal as fuel for the generating facility
and/or not natural gas as a fuel;

b. The designation of one or more boilers as a standby coal fueled unit that will not
be converted to natural gas fuel; and

c. The decision to not operate any boiler at the generating facility in the future.

The facts and circumstances relating to or regarding the acquisition,
construction/installation of machinery and equipment for converting any boiler at the
generating facility to natural gas.

The facts and circumstances relating to or regarding the acquisition,
construction/installation of machinery and equipment for controlling the emission of any
boiler at the generating facility that would be fueled by coal.

The facts and circumstances relating to or which demonstrates or describes any projected
or estimated cost of obtaining natural gas from Pipeline and or the revenue stream of
Pipeline from the sale of natural gas to the generating facility described in Paragraph 5 of
the Affidavit or otherwise.

Any studies, consultant’s reports, or other facts or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline.

Any studies, consultant’s reports, or other facts or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline and the damages to or restriction of property adjacent to the proposed
pipeline and or operation of a high pressure pipeline.



Attachment No. 1



AFFIDAVIT

STATEOF OHIO )

. ) 58:
COUNTY OF LORAIN )

W g
1, Alan Sawyer, being duly swom under oath state the following Is true.
I I am over the age of cightcen (18) and compefent to givo the followiné

declacation,

2. Iom presently, nnd was at el relevant times, the Vice President of NRGQ Ohio
Pipeline Company LLC (“NRG Pipeline” or_l"Company"J.

3. NRG Pipeline is & Deliwase Hmited lisbility company that is registered to do
business in the State of Ohie,

4. NRG Pipeline Is a wholly-owaed subsidiary of NRG Energy, Inc, ("NRG"). _

5 One of NRG's sul.)sidimies, NRG Power Midwest LP, owns & 735 MW coal-fired
generating facility in Avon Lake, Obio (“the Avon Lake facility™).

6. NRG Power Midwest LP plans to add natu;-al gas as a fuel source for the boilers
&t the Avon Leake facility.

7 NRG Pipeline was organized for transporhng and trnﬁsm.itting natural gas through
plpes to NRG Power Midwest LP's Avon Lake facllity. -

8, More apeci.ﬁcaily, 'NRG Pipcline was organized io construct and operaie '
approximately 20 wiles of 24-inch to 30-inch high pre‘ssurc steel pipeline in Lorain County, Ohio
to transport and transmit naturat gas 1o NRG Power Midwest LP*s Avon Lake fucility,

9 On.November 27, 2013, NRG Pipeline filed an dpplication with the Public

Utilities Commission of Ohio ("PUCO"), pussuant lo R.C. 4905.02, R.C. 4905.03 and 4905,63,




for aulhonty to operate as on Intraslote pipeline company in the state of Ohlo, The appllcahon

was amended on Febroary 12, 2014. See, Exhibit No, 1 atiached heroto, Jn the Matter of the '

Application of NRG Ohlo P:};e!!ne Conguany LIC for duthorlty to Operate as an Ohjo Plpeline
Compary, Casc No. 13-2315-PLACE(P U.C.0. Feb, 26, 2014) {(“PUCO Finding and Order").

10.  OnFebruary 26, 2014, the PUCO spproved NRG Pipeline’s application fo operate
83 an intrastate pipeline company in the State of Ohic. PUCO Fiudings and Order st w“.

11, Inopproving NRG Pipeline's application, the PUCO fonad that "NRG Pipeline is
& public vkility and pipeline company, pursuant to R.C. 4905. 02 and 4905.03, and, as such, is
subject to the Cammisslon's jurisdiction.” PUCO Findings and Ordor at 9%.

12.  On Novomber 6, 2614, NRG Pipeline determined that it Was neoessary to
appropriate and acquire perpetual easement nghts for Ihe installation, construcﬂon, maintenance,
operv.hon and zepair of 8 natural gas pipeline i 1p, on, across, through and over the real property
described in Paragraph 4 of NRG Pipeline’s Verified Petmon to Appropriate Pmpe,rty and to Fix
Valus Theredf (“Petition”) to transport aad transmit, nnhu-al ges to NRG Pchr Midwost LP’s

. Avon Lake famhty.

13.  'On December 19, 2014, NRG Pipeline filed a letter of notlfication application,

pussusnt to Ohio Adum. Code 4906-11-01.

FURTHER AFFIANT SAYETH NAUGKT., aﬂ?ﬂk} s

Alsn Sawycr

SWORN TO BEFORE ME and subscribed in my presenco this 245~ diy of March, 2015

2 I M
e %, , 5 Hlery Pubjiz» Blale of Olo
IR £ il By ]
O Seplimber 19,208




BEFORR
- THEPUBLIC UTILITIES COMMISSION OF OHIOQ

In the Matter of the Application of NRG )

Ohlo  Plpet
Authorlty o
Company,

ine  Company LIC for ) : L '

FINDING AND ORDER

The Comnlssion finds:

®

2

On Novamber 27, 2013, a3 amended on February 12, 2014,
NRG Ollo Pipellne Company LLC (NRG' Fipeline or
Company) filed an application, pursuant to R,C, 4905,02,
4905.03(F), and 490548, for authorlty to operate as an
Intrastate pipeline company In the atate of Ohlo, In the
appilication, NRG Pipeline states that it is a Delaware Hmlted
lability company thiat s registered: to do business In Ohio,
NRG Pipeline further sintes that it Is a wholly-owmed
subsidiary of NRG Enezgy, Inc. (NRG), which Is one of the
lasgest. power companles In the country, with nearly
100 generation  assets produclng more than 47,000
megawatts (MW), and retail energy providars serving more
than 2 million customers In 16 states, NRG Pipeline ngtes
that one of NRG's subsldlarles, NRG Power Midweat Ly,
OWNs a 753 MW coal-fired generating facllity in Avon Lake,
Ohio, and plans to add natural gss as a fuel source for the
bollers at the facllity, NRG Fipeline explains that It intends
o provide the plpeline infrastructure to deliver natural gas
to the faclity, and plans to construct and operate
approximately 20 mites of 24inch to 80-Inch high pressure
steel plpeline in Lorain County, Ohlo, which would be
Installed adjacent to yoad right-ofway to the cxtent
practicable,

Insupport of the application, NRG Plpeline states that [t hag
the. technlcal, financlal, and managerial capabilify needed to
operale 2 natural gas transmisslon system of the type
Planned to' gerve the Avon Lake facllity, as well as tha
requisite financis! means to construct the proposed plpeling,
NRG Pipeline notes that it has provided, along with the
application, proof of the Company’'s regiatration with the
Oflo Gecretary of State, a map depleting the corrldors of two

EXHIBIT 1
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.
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)

potential plpeliné routes, a 'sununau'y of the Company's
technical and manager]al background, “and  financlal
information portaining o NRG,

Addltonally, NRG Pipeline explains that, at the eppropilate
Hme, it plans to.fle an application with the Ohio Power
Slting Board for a certificate to construct and operate the
proposed pipeline, NRG Fipeline further explaing that, after
the plpeline s constructed, the Company or one of fis
afffllates will enter into & speclal contract with any customer
served by the pipeline, pursuant to R.C. 490538, with any
such contracts belng fled with the Comumission for epproval
prior to commencement of service, .For that reason, NRG
Pipeline notes-that it has not proposed a tarif at this time,

-and that the appropriate flling will ba made with the

Commission, if the Company ot an affillate Jatar decldes to
establish o tarlff. NRG Pipeline emphasizes that; atthough a
limbed number of other commierclal o manufachuring
customers may seek trangportation of natural gos through
the praposed pipeline, lts'purpose Is to gerve the Avon Lake
facillty, such that natural gas may be used in place of coal for
the generatian of electriclty at the faclllty,

Upon review of NRG Pipeline’s application, the Comumission
finds that- the applleation s reasonabls and should be
approved. Speclfically, wa find that NRG Fipeline’s request
for authorliy to oparate a5 an fntrastate Plpeline company in
the state of Ohlo should ba granted, NRG Pipeline has
provided sufficient information in suppart of itz application,
including several exubits Intended to dogurment that the
Company and its pftiliatas have the necessary technlcal and
managerlal expertise and financlal resowices to construct
and operate the proposed pipeline. Accordingly, we find
that NRG Plpeline s a public utllity and pipeline corapany,
putsuant o RC, 4905.02 end 4505.03, and, as such, Iy sibject
to the Comvhission’s juclsdictlon, We further find that,
pursuant to R.C. 4905.63, NRG Plpaline is subect ta RC.
Chapters 4901, 4903, 4905, 4909, and any other applicable
chapler set forth thereln, We also emphasize that NRG
Pipeling 1s subject to the ongelng  jurisdiction and
supervigon of the Commisslon with zespect ‘to the gas
plpeling safety standards and requirements, as set forth in
R.C, 490590 through 4905.96 and Ohlo Adm.Coda Chapter
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4901:1-16.  Finally, we note that our approval of NRG
Pipeling’s application 1n this case does not relieve the )
Company of the obligation to file a Proper application with
the Commiasion, at the appropriata time, foy approval of a
proposed tarlff or reasonable errangement entered inio with
Aty customer, ot to flie the necessary application with the

Ohlo Power Siting Board for a certificate 1o construct and |
operate the proposed pipeline,

It{is, therefore,
ORDEBRED, That NRG Plpeline’s application be npp.raved. Ttis, further,

ORDERED, That NRG Ofio Plpsline Company LLC be added to the 1oll of
publie utilities regrulated by this Comumission, It I, further,

ORDERED, That a copy of this Finding and Order be served upon all interested
persons and parties of zecord,

THR PUBLIC UTILITIES COM'MISSIOI\! OF OHIO

odd chler, Ch . -
:ﬁ /_‘/_/-:: @ M
/ # /‘
Steven D, Lesser "'/ Lynn Sleby
i M. Beth Trombold Aslm Z, Haque -

y 8JP/ec
Brtered in the Journal FEg's 6 304
M Men l

Barey F, McNeal
Secretary







PLEASE TYPE OR PRINT LEGIBLY — ONE FORM PER INDIVIDUAL COPY TO SERVE

IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
. .m General Division - CIVIL
NRG Ohio Pipeline Company, LLC Subpoena and Return
Plaintiff,

vs.
CaseNo.  15CV187151

Moore Road, LLC, et al.

Defendant. Attorney: Robert W. Mclintyre, Esq.
Attorney for: Defendant Moore Road, LLC
TO: (Print name and address below) Telephone: 216-642-3342
NRG Power Midwest, LP- Records Custodian E-mail (optional): rwmcintyre@wegmanlaw.com

c/o Statutory Agent - CT Corporation System

. If you have any questions concerning this subpoena,
1300 East Ninth Street please contact the attorney whose name and contact
information are listed above.

Cleveland, Ohio 44114

YOU ARE HEREBY COMMANDED TO, AT THE DATE, TIME, AND LOCATION LISTED BELOW:

I:Iattend and give testimony at a trial, hearing, or deposition.
Dproduce the following documents, electronically stored information, or tangible things at a trial, hearing, or deposition:

/ | produce and permit inspection and copying of the following documents or electronically stored information that are in
your custody, possession, or control: Please see attached Exhibit A

produce and permit inspection and copying, testing, or sampling of the following tangible things that are in your
custody, possession, or control:

Dpermit entry upon designated land or other property that is in your possession or control described as (see Civ. R. 34):

DATE: _25th _ day of May ;2016 TimE:_ 900 yelock am/pam.

LOCATION: Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste 200, Independence, Ohio 44131

WITNESS my signature and seal of said Court at Elyria, Ohio, this _18 of _May ,20L6 ;
7 —
Attorney
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15CV187151

CASE NUMBER: COPY TO SERVE
OHIO RULES OF CIVIL PROCEDURE - PARTIAL TEXT OF RULE 45 (revised 07/17/2014)

C) Protection of persons subject to subpoenas.

(I) A party or an atlorney responsible for the issuance and service of a subpoena shall take reasonable steps to avoid imposing undue burden
or expense on a person subject to that subpoena.

(2)(a) A person commanded to produce under divisions (A)(1)(b), (iii), (iv), (v), or (vi) of this rule need not appear in person at the place of
production or inspection unless commanded to attend and give testimony at a deposition, hearing, or trial.

(b) Subject to division (D)2} of this rule, a person commanded to produce under divisions (A){1)(b), iii), (iv), (v), or (vi} of this rule may,
within fourteen days after service of the subpoena or before the time specified for compliance if such time is less than fourteen days after
service, serve upon the party or attorney designated in the subpoena written objections to production. If objection is made, the party serving
the subpocena shall not be entitled to production except pursuant to an order of the court by which the subpoena was issued. If objection has
been made, the party serving the subpoena, upon notice to the person commanded to produce, may move at any time for an order to compel
the production. An order to compel production shall protect any person who is not a party or an officer of a party from significant expense
resulting from the production commanded.

{3) On timely motion, the court from which the subpoena was issued shall quash or modify the subpoena, or order appearance or production
only under specified conditions, if the subpoena does any of the following:

(a) Fails to allow reasonable time to comply;

(b) Requires disclosure of privileged or otherwise protected matter and no exception or waiver applies;

{c) Requires disclosure of a fact known or opinion held by an expert not retained or specially employed by any party in anticipation of
litigation or preparation for trial as described by Civ. R. 26(B)(5), if the fact or opinion does not describe specific events or occurrences in
dispute and results from study by that expert that was not made at the request of any party;

(d) Subjects a person to undue burden,

(4) Before filing a motion pursuant to division (C)(3)(d} of this rule, a person resisting discovery under this rule shall attempt to resolve any
claim of undue burden through discussions with the issuing attorney. A motion filed pursuant to division (C)(3)(d) of this rule shall be
supported by an affidavit of the subpoenaed person or a certificate of that person's attorney of the efforts made to resolve any claim of undue
burden.

(5) If a motion is made under division (C)(3)(c) or (C)(3)(d) of this rule, the court shall quash or modify the subpoena unless the party in whose
behalf the subpoena is issued shows a substantial need for the testimony or material that cannot be otherwise met without undue hardship
and assures that the person to whom the subpoena is addressed will be reasonably compensated.

(D) Duties in responding to subpoena.

(1) A person responding to a subpoena to produce documents shall, at the person's option, produce them as they are kept in the usual course
of business or organized and labeled to correspond with the categories in the subpoena. A person producing documents or electronically
stored information pursuant to a subpoena for them shall permit their inspection and copying by all parties present at the time and place setin
the subpoena for inspection and copying.

(2) I a request does not specify the form or forms for producing electronically stored information, a person responding to a subpoena may
produce the information in a form or forms in which the information is ordinarily maintained if that form is reasonably useable, or in any form
that is reasonably useable. Unless ordered by the court or agreed to by the person subpoenaed, a person responding to a subpoena need not
produce the same electronically stored information in more than one form.

(3) A person need not provide discovery of electronically stored information when the production imposes undue burden or expense. On
motion to compel discovery or for a protective order, the person from whom electronically stored information is sought must show that the
information is not reasonably accessible because of undue burden or expense. If a showing of undue burden or expense is made, the court may
nonetheless order production of electronically stored information if the requesting party shows good cause. The court shall consider the
factors in Civ. R. 26(B)(4) when determining if good cause exists, In ordering production of electronically stored information, the court may
specify the format, extent, timing allocation of expenses and other conditions for the discovery of the electronically stored information.

(4) When information subject to a subpoena is withheld on a claim that it is privileged or subject to protection as trial preparation materials
under Civ. R. 26(B)(3) or (4), the claim shall be made expressly and shall be supported by a description of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party to contest the claim.

{5) If information is produced in response to a subpoena that is subject to a claim of privilege or of protection as trial preparation malerial, the
person making the claim may notify any party that received the information of the claim and basis for it. After being notified, a receiving party
must promptly return, sequester, or destroy the specified information and any copies within the party’s possession, custody or control. A
party may not use or disclose the information until the claim is resolved. A receiving party may promptly present the information to the court
under seal for a determination of the claim of privilege or of protection as trial-preparation material. If the receiving party disclosed the
information before being notified, it must take reasonable steps to retrieve it. The person who produced the information must preserve the
information until the claim is resolved.
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FOR FILING WITH CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO

NRG Ohio Pipeline Company, LLC CASENO. 15CV187151

Plaintiff,

jupge Christopher R. Rothgery

Moore Road, LLC, et al. RETURN OF SERVICE

OF SUBPOENA

)
)
)
)
)
VS. )
)
)
)
)
)

Defendant.

NAME AND ADDRESS OF PERSON ON SUBPOENA: NRG Power Midwest, LP - Records Custodian
¢/o Statutory Agent, CT Corporation System, 1300 East Ninth Street, Cleveland, Ohio 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Deposition: May 25, 2016 at 9:00am at Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste 200, Independence, Ohio 44131

(The following to be completed by Sheriff, process server, or attorney)

I received this Subpoena on , 20 , and served the same on the person herein

named on , 20

Service was accomplished by

1 was unable to complete service for the following reason(s):

SHERIFF’S FEES PROCESS SERVER/ATTORNEY CERTIFICATION
Service and Return 3 I certify that the foregoing information is correct to the
Mileage # miles b best of my knowledge and belief.
Copies b
Total: $

PHIL R. STAMMITTL. Lorain Co. Sheriff (signature of individual performing service)

BY:

Deputy Print name:
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IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPEINE COMPANY, LLC, ) CASENO. 15CV187i51
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
V. ) Magistrate James Blaszak
)
MOORE ROAD, LL.C, et al. ) NOTICE OF DEPOSITION OF RECORDS
) CUSTODIAN DESIGNATED BY NRG
Defendants. ) POWER MIDWEST, LP

Please take notice that on May 25, 2016 beginning at 9:00 a2.m., counsel for Defendant,
Moore Road, LLC, will take the depeosition of a person or persons identified and designated
by NRG Power Midwest, LP as Records Custodian who is knowledgeable to testify with
respect to the matters set forth on Exhibit A. The deposition will take place at the offices of
Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence, Ohio
44131. The deposition shall proceed in accordance with the Ohio Rules of Civil Procedure in the
presence of a notary public, and be recorded by a stenographer, and shall continue from day-to-

day until complete.

Respectfully submitted,

Rob8rt W Avfintyre (0006768)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rwmcintyre@wegmanlaw.com
jrcarson@wegmanlaw.com

Attorneys for Defendant Moore Road, LLC



CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of

Records Custodian Designated By NRG Power Midwest, LP was served this 18th day of May,

2016 upon the following via e-mail:

Dennis M. O'Toole, Esq. (dotoole@omdplaw.com)
John D. Latchney, Esq.  (jlatchney@omdplaw.com)
0O’Toole, McLaughlin, Dooley

& Pecora Co., L.P.A.
5455 Detroit Road
Sheffield Village, Ohio 44054

Attorneys for Plaintiff
NRG Ohio Pipeline Company, LLC

Roberl W Mcliityre’(0006768)

An attorney for Defendant Moore Road, LLC
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EXHIBIT A

(to Notice of Deposition of
Records Custodian of NRG Power Midwest LP)

-Records-

All correspondence by and between:

d.

Pipeline and Power regarding the construction of that certain pipeline (the NRG
Pipeline) described in the Affidavit of Alan Sawyer attached hereto as Attachmnient
I or otherwise.

Power and NRG Energy Inc. regarding the construction of that certain pipeline (the
NRG Pipeline) described in the Affidavit of Alan Sawyer attached hereto as
Attachment 1 (Affidavit), or otherwise.

Each record or document which establishes the necessity for the construction of the NRG
Pipeline asset forth at Paragraph 12 of the Affidavit, or otherwise.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for converting any boiler at the generating facility to natural gas.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for controlling the emission of any boiler at the generating facility to natural

gas.

Each record or document which describes or is related to the following:

a.

Acquisition of real estate and /or easements for the construction of the NRG
Pipeline;

Any construction contracts, bids, requests for bids or quotations for the construction
of the NRG Pipeline; and

The interconnection of the NRG Pipeline with any gas transmission facility or
pipeline owned by others than NRG Pipeline.

Each record or document which describes or is related to the following:

a.

The acquisition of gas transmission pipe, pipeline materials, machinery and
equipment or facilities for the construction and/or installation of the NRG Pipeline;
and

The design, engineering, geotechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of the
NRG Pipeline.



Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to the NRG Pipeline:

a. The Ohio Department of Natural Resources;

b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;

e. City of Avon Ohio;

f. The City of Avon Lake Ohio;

2 Lorain County;

h. Any other agency of the State of Ohio; and

i. Any agency of the United States Government.

Each record or document which describes or is related to the following:

a. Acquisition of machinery or equipment for the conversion of any boiler at the Avon
Generating facility to natural gas as a fuel;

b. Any construction contracts, bids, requests for bids or quotations for the construction
of the natural gas fuel boiler conversion; and

c. The interconnection of the NRG Pipeline with the generating facility.
Each record or document which describes or is related to the following:

a. The acquisition of machinery, equipment or the construction of facility for the
construction and/or installation of any emission contro! systems to enable the
generating facility to continue to burn coal as a fuel;

b. The design, engineering, geotechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of any
emission control systems to enable the generating facility to continue to burn coal
as a fuel; and

c. The purchase of coal fuel for the operation of the generating facility including but
not limited to supply contracts, options, or other commercial undertakings to obtain
a supply of coal for fuel at the generating facility.



10.

11.

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to conversion of any boiler at the generating facility to the use of natural gas as a fuel

a. The Ohio Department of Natural Resources;
b. The Ohio Public Utilities Commaission;

C. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;
€. City of Avon Ohio;

f. The City of Avon Lake Ohio;

g. Lorain County;

h. Any other agency of the State of Ohio; and

i. Any agency of the United States Government.

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to conversion of any boiler at the generating facility to the use of coal as a fuel:

a. The Ohio Department of Natural Resources;
b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;
e. City of Avon Ohio;

f. The City of Avon Lake Ohio;

g. Lorain County;

h. Any other agency of the State of Ohio; and

i Any agency of the United States Government.

Each and every record or document that describes or refers to any contract or agreement
by and between Pipeline and Power for the delivery of fuel gas for the generating facility
described and identified at Paragraph 5 of the Affidavit, or otherwise.



13.

14.

15.

16.

17.

18.

19.

Each and every record or document that evidences any ‘plans to add natural gas as a fuel
source’ as set forth and described at Paragraph 6 of the Affidavit, or otherwise.

Each and every record or document that establishes, demonstrates and/ or substantiates the
statement in Para 4 that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc.

Each and every record and document that demonstrates that plaintiff was ‘orpanized to
construct and operate approximately 20 miles of ...pipeline’. As set forth in Paragraph 8
of the Affidavit.

Each and every record and document that demonstrates that Pipeline has the technical,
financial, and managerial capability needed to operate a natural gas transmission system as
well as the requisite financial means to construct its proposed pipeline.

Each and every record and document that describes or is related to any decision or decisions
process by which Power and/or NRG Energy Inc. have elected to continue fueling the
generating facility with coal and not natural gas and or defer the conversion of the
generating facility from coal to natural gas.

Each and every record and document that describes any projected or estimated costs to
acquire natural gas for the generating facility described in Paragraph 5 of the Affidavit.

Each and every record and document that describes any studies, consultant’s reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipeline.

Each and every record and document that describes any studies, consultant’s reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipeline and the
damages to or restriction of property adjacent to the proposed pipeline and or operation of
a high pressure pipeline.



Attachment No. 1



AFFIDAVIT

STATEOFOHIO )

. ) 88;
COUNTY OF LORAIN )}

T
1, Alen Sewyer, being duly swom under oath siate the followlng is true,

L. I om over the 2ge of eighicen (18) and tl:ompeteut to givo the followiné
declaration. | -

2. Yam presently, and was at all relevant t{mcs, the Vice President of NRG Oluo
Pipetine Company LLC (“"NRG Pipeline” or "Company")

3, NRG Pipeline i a Delawars limited liability company that is registared to do
business in the State of Ohio.

4. NRGPipeliae Is a wholly-owned subsidiary of NRG Energy, Ino. (NRG").

5. One of NRG's sul;sidiaries. NRQG Power Midwest LP, owns & 735 MW coal-fired
generating facility in Avon Lake, Okio (“the Avon Lako facility”),

6. NRG Power Midwest LP plaos to add natura] gas as a fuel source foc the boilers
at the Avon Lake facility.

7. NRG Pipeline was organized for frausyolrﬁhg and haﬁsmitting natural gas through
pipes to NRG Power Midwest LP’s Avon Lake facllity, -

8 More spcciﬁcaily, NRG Pipeline was orgunized to construct and operate
epproximately 20 wiles of 24-inch to 30-inch high pressure steel pipeline in Lorain County, Qhio
to transport and transmit natural gas to NRG Power Midwest LP's Avon Lake facility, .

9, On.November 27, 2013, NRG Pipeline filed an #pplication with the Public
L:'til.ilies Commission of Ohio ("FUCO"), pursuant to R.C. 4905.02, R.C. 4905.03 al:;d 4905.,63,




for nuthority to Operate a3 an intrastate pipeline company in the state of Obio. The applicaﬁon

Was amended on February 12, 2014. See, Exhibit No. 1 attached bereto, In the Maltcr of the

Application of NRG Oklo Prpe!lne Company LLC for Authorlty to Operate as an Ohio Plpeline
Company, Case No. 13-2315-PLACE (P.U.C.O. Feb, 26, 2014) ("PUCO Finding and Order™),

10.  On February 26, 2014, the PUCO approved NRG Pipeline’s application to operate
&9 an Intrastate pipeline company in the State of Ohio, PUdO Findings and Order at 4,

n In approving NRG Plpeline’s application, the PUCO found that “NRG Pipeline is
8 public viility and pipeline company, pursuant to R.C. 4905 02 and 4905.03, and, as such, is
subject to tha Commission’s Jurisdiction,” PUCO Findings and Ordor at §4.”

12, On November 6, 2014, NRG Pipeline determined that it was necegsary to
uppropriale end acquire perpetual easement nghis for the inslallation, comu'ucﬁom maintenance,

opemhon and zepalr of e natural gas pipeline in, on, across, through and over the real property

described in Paragraph 4 of NRG Pipeline’s Verified Petition lo Appropriete Property and to Fix

Value Theredf (“Petition”) to transport and transmit natural £43 to NRG Power Midwest LP's
. Avon Lake ﬁ;cllit'y.

13.  'On December 19, 2014, NRG Plpeline filed a letter of notlfication application,
pursuant to Ohio Adm. Code 4906-11-01.

FURTHER AFFIANT SAYBTH NAUGHT. a,aan\j e

Alan Sawycr

+

. Yh
SWORN TO BEFORE ME and subscribed in my presence this 245 ddy of March, 2015

TRRIIST " asamon 19,

KiM ), BEHM
Fatary Pubia » Glalp of Ohlo




BEFORH
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Malter of the Application of.NRG_ ) .
Ohlo Plpeline Company LIC for ) Cese No, 19.2315.PL-ACR

Authorlty lo Operate as an Oltio Pipelins )

Company.

)
INDING A

The Commissfan finds:

@

0]

On November 27, 2013, as amended on February 12, 2014,
NRG Ohio Plpallne Company LLC (NRG Flpeline or
Cormpany) filed an application, pursuant to R,C, 4905,02,
4905.03(F), end 490563, for authority to operate as an
Intrastate plpaling company in the state of Ohlo, In the
application, NRG Pipeline states that it is a Delaware Umlted
liability company tfiat Is registered-to do business in Ohlo,
NRG Pipelina further states that it Is s wholly-owned
subsidiary of NRG Energy, Inc, (NRG), which Is one of the
lurgest. power companles In the country, with nearly
100 generation  asgets producng more than 47,000
megawatts (MW), and retail energy providers serving more
than 2 million custorers in 16 states, NRG Pipeline notes
that one of NRG's subsldiaries, NRG Power Midwest LP,
OWns & 753 MW coal-fired generating facllity in Avon Lake,
Okio, and plans to ndd natural ges as a fuel source for the
ballers at the facllity. NRG Bipefine explaing that it intends
to provide the pipeline infrastructure to deliver natural gas
to the facllity, and plans ta construct and oparate
approximaiely 20 miles of 24-Inch to 80-inch hgh pressure
steel plpeline in Lorain County, Ohlo, which would be
installed sadjacent to yoad right-ofway to the' extent
practicable,

Insupport of the application, NRG Pipeline states that it has
the. technical, financlal, and managerial capability needed to
Operate a natural gas bansmission system of the type
planned to sarve the Avon Lake factlity, as well as the
zequislte financial means to constuct the proposed pipeline,
NRG Pipeline notes that it has provided, along with the
applcation, proof of the Company’s regisiration with the
Ohlo Secratary of Btate, a map depleting the corrldors of two

EXEIBIT 1




13-2315-PL-ACR

@

@

Additionally, NRG Pipeline explains that, at the eppropsiate
time, it plans 10 flle an tpplication with the Ohlo Power
Slting Board for a certificate to construct and operate the
proposed plpeline. NRG Pipsltne further explains that, afier
the pipeline 15 constructed, the Company or one of its
afflliates will enter into 4 speclal contract with any customer
served by the plpeline, pursuant fo R.C, 490531, with any
such contracts being fled with the Commission for epproval
prlor to commencement of service, For that Tenson, NRG
Pipeline notes-that it has not proposed a tarlff at thig time,

that the appropriate filtng will be mada with the

- Commission, if the Company or an sffillate Jaier decides (o

establish a tarlf. NRG Pipeline emphasizas that, although a
limlied number of other commercial or manufacturing
customiers svay seek transportation of matural gas through
the jiraposed pipeline, lis purpose ls to serve the Avan Lake
faclilty, such that natural gasmay be used In place of coal for
the generation of electricity at the facliity,

Upon review of NRG Pipeline's application, the Commission
finds that the application &5 ressonable and should be
approved. Spectilcally, we find that NRG Pipeline's request
for authority to Opetate 85 an Intrastate pipeline company in
the state of Ohlo should be granted. NRG Plpeline has
pravided sufficent information in support of its application,
including several exhibits d to document’that the
Company and Its affiliates have the necessary technieaf and
managerlel expertise and financlal resoutces to construct
and operate the Proposed pipeline. Accordingly, we find
that NRG Pipeline Is a Public utility and pipeline company,
pursuant to RC. 4905.02 end 4905.03, and, as guch, i subject
to the Commiasion’s Jucisdicion,. We further find that,
prssuant to R.C; 4905.63, NRG Pipaling 1s subject ta RC,
Chapiers 4901, 4903, 4505, 4909, and any other applicable
chapler get forth therein. We also emphasize that NRG
Fipeline 1z aubject to the ongoing jurlsdicion and
supervigion of the Commisslon with respect ‘to the gas
plpeline safety standards and requirements, as set forth in
RC. 490550 through 490596 and Ohlo Adm.Code Chapler




139515.PL-ACE : 2.

4901:1-16. Finally, we note that our approval of NRG
Fipeline's application in this case does not relieve the !
Company of the obligation to file a Proper application iwith
the Commisalon, at the appropriate time, for approval of 4
Proposad tarlff or reasonable arrangement entered inio with
any cualomer, or to file the necessacy application with the
Ohlo Power Siting Board for a certficate to construct and
aperate the proposed pipeline,

Itis, therefare,
ORDERBD, That NRG Plpeline’a application be approved. iy, further,

ORDERED, That NRG Ohio Plpsline Company LLC be added to the roll of
publiz utllities regulated by this Commission, It s, further,

DRDERED, That a cogy of s Finding and Order be served upon all intorested
persons end parties ef record,

THE PUBLIC UTILITIES COMWSSIOI\! OROHIO

Steven D. Lesser

M. Beth Txambold'

8IP/sc
Entered in theJournal prg 9 6 2014

ﬁi gemww .
Darcy F. McNeal

Secretary
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WEGMAN

HESSLER &

VANDERBURG Robert W. Mclntyre
Legal Professional Association Of Counsel
6055 Rockside Woods Boulevard, Suite 200 rwmcintyre@wegmanlaw.com

Cleveland, OH 44131
Telephone: (216) 642-3342
Facsimile: (216) 642-8826
www.wegmanlaw.com

May 9, 2016

VIA FEDEX

David R. Hill, Esq.

Executive Vice President
& General Counsel

NRG Energy, Inc.

211 Carnegie Center

Princeton, NJ 08540-6213

Re:  NRG Ohio Pipeline Company, LLC v. Moore Road, LLC, et al.
Lorain County Court of Common Pleas Case No. 15-CV-187151

Dear Mr. Hill;

I am writing directly to you in regards to a certain private condemnation lawsuit as noted
above in which my client, Moore Road LLC is the Defendant and your company’s direct
subsidiary, NRG Ohio Pipeline Company LLC (Pipeline) is the Plaintiff,

This letter is sent to you because another of your company’s direct subsidiaries, NRG
Power Midwest LP (Power) will not accept service of discovery process via its statutory agent in
Ohio; CT Corporation. Further, counsel representing Pipeline has indicated that it cannot accept
discovery process service on behalf of ‘Power’, stating it is a separate entity which they do not
represent; and that Pipeline has NO knowledge of the location, business or management of
Power.

The discovery process referred to above is attached to this letter (Attachment No. 1)
(noting that the dates have passed without service upon Power); and is necessitated by the
numerous assertions of the Plaintiff, Pipeline in the above action. However, as represented by
Pipeline, it has no knowledge of the information sought in the attached discovery to Power; and
that the knowledge of several matters highly relevant to the lawsuit requested therein are
apparently vested only in the Power subsidiary.

In closing, I am requesting that you be kind enough to address the service of process
situation noted above and notify me of the appropriate address and responsible person at Energy,
so that we can at least serve our discovery processes upon this entity, and, thereby commence the



David R. Hill, Esq.
May 9, 2016
Page 2

process of obtaining the requested records from Power; as well as organize the depositions of the
designees identified in the discovery.

I thank you in advance for your attention to this matter, and if you have any questions,
please contact me at your convenience.

Very truly yours,

WEGMAN HESSLER & VANDERBURG

et —

Robert W. Mclntyre
RWM/smm
Encl.



Attachment No. 1

(April 19, 2016 Letter (and enclosures) to
Statutory Agent of NRG Power Midwest LP, CT Corporation)



HESSLER &

VANDERBURG Robert W. McIntyre
Lepal Professional Association Of Counsel
6055 Rockside Woods Boulevard, Svite 200 rwmeintyre@wegmanlaw,com

Cleveland, OH 44131
Telephone: (216) 642-3342
Facsimile: (216) 6428826
www. wegmanlaw.com

April 19,2016

YVIA CERTIFIED MAIL

NRG Power Midwest, LP

c/o CT Corporation System, Statutory Agent
1300 East Ninth Street

Cleveland, Ohio 44114

Re:  NRG Ohio Pipeline Company, LLC v. Moore Road, LLC, et al.
Lorain County Couri of Common Pleas Case No. 15-CV-187151

Dear Sir or Madam:

Please find enclosed the following, which have been prepared with regard to the
referenced matter:

1. Subpoena and Notice of Deposition for A Representative of NRG Power
Midwest, LP; and

2. Subpoena and Notice of Deposition for A Records Custodian of NRG Power
Midwest, LP.

Thanks for your anticipated cooperation, if you have any questions, don’t hesitate to
contact me or Jay Carson.

V_ery truly yours,
WEGMAN HESSLER & VANDERBURG

Robert W. McIntyre
RWM/smm
Encl.



Subpoenas



PILLASE TYPE OR PRINT LEGIBLY ~ ONE FORM PCR iNDIVIDUAL COPY TO SERVE

IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
o General Division - CIVIL
NRG Ohio Pipeline Company, LLC Subpoena and Return
Plaintiff,
VS 15CV187151
Case No.
Moore Road, LLC, et al. ©
Defendant. Attorney: Rabert W. Mclntyre, Esq.
Attorney for; Defendant Moore Road, LLC
TO: (Print name and address below) Telephone: 216-642-3342
NRG Power Midwesl, LP - Corp. Representative E-mail (optional); rwmcintyre@wegmaniaw.com
c/o Statutory Agent - CT Corporation System

. [f you have any questions concerning this subpoena,

1300 East Ninth Street please contact the attorney whose name and contact
information are lisled above.

Cleveland, Ohio 44114

YOU ARE HEREBY COMMANDED TO, AT THE DATE, TIME, AND LOCATION LISTED BELOW:
ntlend and give testimony at a trial, hearing, or deposition.

I___lproduce the following documents, electronically stored information, or tangible things al a trial, hearing, or deposition:

produce and permit inspection and copying of the following documents or electronically stored information that are in
your cuslody, possession, or control;

L_|produce and permit inspection and copying, testing, or sampling of the following tangible things that are in your
custody, possession, or control:

L__Ipcrmil entry upon designated land or other property that is in your possession or control described as {see Civ. R. 34):

DATE: _29th day of April ,20_16 TIME: 900

o’clock a.m./p.m.
LOCATION: Yeaman Hessler & Vanderburg, 6055 Rackside Woods Bivd., Ste 200, Independence, Ohio 44131

WITNESS my signature and seal of said Court at Elyria, Ohio, this _19th day of _April , 2016
TOSHE MR OO RUORHENHK E’d JICRRHARDEN
Attorney

Page | of 3



16CV187151

CASE NUMBER; COPY TO SERVE
OHIO RULES OF CIVIL PROCEDURE - PARTIAL TEXT OF RULE 45 (revised 07/1772014)

C} Protection of persons subject to subpoenas,

(1) A party or an altomey respansible for the issuance and service of a subpoena shall lake reasonable sleps to avoid imposing undue burden
Or expense on a persan subjecd to that subpoena.

(2)(a) A person commanded to produce under divisions (A)(1)b), {iii), (iv), (v}, or (vi) of this rule nced not appear in person at the place of
production or inspection unless commanded to altend and give testimony at a deposition, hearing, or trial.

{b} Subject 1o division (DX2) of this rule, a person commanded to produce under divisions (AN1){b), (il8), {iv), (v), or (vi) of this rule may,
within fourteen days afier service of the subpoena or before the time specified for compliance if such time is less than fourleen days alfter
service, serve upon the party or allomney designated in the subpoena written objections to production. If abjection is made, the party serving
the subpoena shall not be entilled lo production except pursuant lo an order of the court by which the subpoena was issued. If objection has
bueen made, the party serving the subpoena, upon notice 1o the person commanded to praduce, may move at any time for an order to compel
the production. An order to compel production shall prolect any person who is not a party or an officer of a party from significant expense
resulting from the preduction commanded.

(3) On timely motion, the court from which the subpoena was issued shall quash or modify the subpocna, or order appearance or production
only under specificd conditions, if the subpoena does any of the following:

(a) Fails to allow reasonable time to comply;

(b) Requires disclasure of privileged or otherwise protecled maller and no exceplion or waiver applics;

(c) Requires discdosure of a fact known or opinion held by an expert not retained or specially employed by any party in anticipalion of
litigation or preparalion for trial as described by Civ. R. 26(B)(5), if the fact or opinion does not describe specific events or oceurrences in
dispute and results from study by thai expert thal was not made at the request of any party;

(d) Subjects a person to undue burden.

(4) Belore filing a motion pursuant to division (C)(3d) of this rule, a person resisting discovery under this rule shalt attempl to resolve any
claim of undue burden through discussions with the issuing attomney. A motion filed pursuant to division (C}3)d) of this rule shall be
supporied by an affidavit of the subpoenaed person or a certificale of that person's altorney of the efforts made lo resolve any claim of undue
burden.

{5) Il o motion is made under division (C)(3)(c) or {C)(3)(d} of this ruls, the courl shatl quash or modify the subpoena unless the party in whose
behalf the subpocna is issued shows a substantial need for the lestimony or malerdal that cannot be otherwise met without undue hardship
and assures thal the person lo swhom the subpoena is addressed will be reasonably compensated.

(D) Duties in responding to subpoena,

{1) A person responding to a subpoena to produce documents shall, at the person's option, produce them as they are kept in the usual course
of business or organized and Jabeled to correspond with the calegories in the subpocna. A person producing documents or electronically
stored information pursuant to a subpoena for them shall permit their inspection and copying by all parlics present at the time and place sct in
the subpocena for inspection and copying,

(2) If a request does not specify the form or forms for producing electronically stored information, a person responding to a subpoena may
producy the information in a form or forms in which the information is ordinarily mainlained if that form is reasonably useable, or in any form
that is reasonably useable. Unless ordered by the court or agreed to by the person subpoenaed, a persan respanding Lo a subpocna need not
produce Lhe same electronically stored information in more than one form.

(3) A person need not provide discovery of eleciconically stored information when the production imposes undue burden or expense, On
molion to compel discovery ar for a prolective order, the person from whom electronically stored information 1s sought must show Lhat the
information is not reasonably accessible because of undue burden or expense. If a showing of undue burden or expense is made, the court may
nonetheless aorder production of electronically stored information if the requesting party shows good cause. The court shall consider the
factors in Civ. R. 26(B}(4) when determining if good cause exists, In ordering production of electronically stored informalion, the conrl may
spesifly the format, extent, iming allocation of expenses and other conditions for the discovery of the electronically stored information,

(4) When information subject lo a subpoena is withheld on a daim that it is privileged or subject to protection as trial preparation materials
under Civ. R. 26(B)X3) or (4}, the cloim shall be made expressly and shall be supporied by a description of the nature of the documents,
communications, or things nol produced that is sufficient to vnable the demanding party to contest the caim.

{5) f information is produced in response to a subpoena that [s subject to a claim of privilege or of pralection as trial preparation material, the
person making the claim may nolify any party that received the information of the claim and basis for it. Afier being notified, a receiving party
must pramptly relurn, sequester, or destroy the spedfied information and any capies within the party’s possession, custody or control. A
party may not use or disclose the information untll the claim s resolved. A receiving party may promplly present the information ta the court
under seal for a delermination of the claim of privilege or of protection as trial-preparation malerial. ¥ the receiving party disclosed the
information before being notified, it must take reasanable steps to retrieve it. The person who produced the information must preserve the
information until the daim is resolved.
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FOR FILING WITI} CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO

NRG Ohio Pipeline Company, LLC

PlaintiT,

VS,

Moore Road, LLC, et al.

Defendant.

CASENO, 15CV187151

RETURN OF SERVICE

)
)
)
)
g jupcg Christopher R. Rothgery
)
)
) OF SUBPOENA
)

NAME AND ADDRESS OF PERSON ON SUBPOENA: NRG Power Midwesl LP - Corporale Representativa
c/o Statutory Agent, CT Corporation System, 1300 East Ninth Streel, Cleveland, Ohlo 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Deposition: April 29, 2016 at 9:00am sl Wegman Hassler & Vanderburg, 6055 Rockside Woods Bivd., Sie 200, Indepandonca, Chio 44134

(The following to be completed by Sheriff, process server, or attorney)

[ received this Subpoena on

, 20 » and served the same on the person herein

named on , 20

Service was accomplished by

I was unable to complete service for the following reason(s):

SHERIFF'S FCES

Service and Return 8
Mileage # miles 3
Copies 3

Total: §

PinL R. STAMMITTI, Lorain Co. Sheriff

BY:

Deputy

PROCESS SERVER/ATTORNEY CERTIFICATION

1 certify that the foregoing information is correct to the
best of my knowledge and belief.

(signature of individual performing service)

Print name:
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IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPEINE COMPANY, LLC, ) CASE NO, I5SCV18715]
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
\2 ) Magistrate James Blaszak
)
MOORE ROAD, LLC, er al. ) NOTICE OF DEPOSITION OF
) REPRESENTATIVE DESIGNATED BY
Defendants. } NRG POWER MIDWEST, LP PURSUANT
)} TO OHIO RULE 30(B)(5)

Please take notice that on April 29, 2016 beginning at 9:00 a.m., counsel for Defendant,

Moore Road, LLC, will take the deposition of a person or persons identified and designated

by NRG Power Midwest, LP, pursuant to ORCP 30(B)(5), who is knowledgeable to testify

with respect to the matters set forth on Exhibit A. The deposition will take place at the offices

of Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence,

Ohio 44131. The deposition shall proceed in accordance with the Ohio Rules of Civil Pracedure

in the presence of a notary public, and be recorded by a stenographer, and shall continue from day-

to-day until complete.

R'c\spect ully submitted,

\

Robert W. McIntyre (0006768)

Jay R. Carson {0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rwmcintyre@wegmanlaw.com
jrecarson@wegmanlaw.com

Attorneys for Defendant Moore Road, LLC



CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing Notice OF Deposition Of
Representative Designated By NRG Power Midwest, LP Pursuant To Ohio Rule 30(B)(5) was
served this I l+ day of April, 2016 upon the following via e-mail:

Dennis M. O’Toole, Esq.

O’'Toole, McLaughlin, Dooley & Pecora Co., L.P.A.
5455 Detroit Road

Sheffield Village, Ohio 44054
(dotoole@omdplaw.com)

Attorney for Plaintiff
NRG Ohio Pipeline Company, LLC

| =—

Robert W Mclntyre (0006768)

An attorney for Defendant Moore Road, LLC
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EXHIBIT A

(o Notice of Depasition of Representative of NRG Power Midwest LP
Pursuant to Ohio Rule 30(B)(5))

Matters and topics for examination of each designated witness:

a. The facts and circumstances relating to the NRG Ohio Pipeline LLC (Pipeline) and
NRG Power Midwest LLC (Power) regarding the construction of that certain
pipeline (the NRG Pipeline) described in the Affidavit of Alan Sawyer attached
hereto as attachment 1 (Affidavit) or otherwise,

b. The facts and circumstances relating to Pipeline and NRG Energy Inc. regarding
the construction of that certain pipeline (the NRG Pipeline) described in the
Affidavit of Alan Sawyer attached hereto as attachment | (Affidavit) or otherwise.

The facts and circumstances relating to or which establishes the necessity for the
construction of the NRG Pipeline asset forth at Paragraph 12 of the Affidavit or otherwise.

Each and every record and document provided to Pipeline by Power selting forth the usage
of natural gas as a fuel for the Avon Generating facility.

The facts and circumstances relating to any contract or agreement by and between Pipeline
and Power for the delivery of fuel gas for the generating facility described and identified
at Paragraph 5 of the Affidavit or otherwise.

The facts and circumstances relating to any ‘plans to add natural gas as a fuel source’ as
set forth and described at Paragraph 6 of the Affidavit.

The facts and circumstances relating to or which demonstrates and/ or substantiates the
assertion that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc, and/or
any relationship between NRG Power Midwest LLC, Pipeline and NRG Energy Inc.

The facts and circumstances relating to or which demonstrates that Pipeline was ‘organized
1o construct and operate approximately 20 miles of ...pipeline’. As set forth in Paragraph
8 of the Affidavit or otherwise.

The facts and circumstances relating to or which demonstrate that Pipeline has the
technical, financial, and managerial capability needed to operate a natural gas transmission
system as well as the requisite financial means to construct its proposed pipeline.

The facts and circumstances relating to any decision or decisions process by which Power
and/or NRG Energy Inc. have elected to continue fueling the generating facility with coal
and not natural gas and/or defer the conversion of the generating facility from coal to
natural gas.



10,

11.

13.

14.

15.

All contacts, applications, or other materials submilted to and or received from the Ohio
EPA:

a. For the construction/installation of emissions control equipment on the generaling
facility for the purpose of continuing to use coal as fuel for the generating facility
and/or not natural gas as a fuel;

b. The designation of one or more boilers as a standby coal fueled unit that will not
be converted to natural gas fuel; and

c. The decision to not operate any boiler at the generating facility in the future.

The facts and circumstances relating to or regarding the acquisition,
construction/installation of machinery and equipment for converting any boiler at the
generaling facility to natural pas.

The facts and circumstances relating to or regarding the acquisition,
construction/installation of machinery and equipment for centrolling the emission of any
boiler at the generating facility that would be fueled by coal.

The facts and circumstances relating to or which demonstrates or describes any projected
or estimated cost of oblaining natural gas from Pipeline and or the revenue stream of
Pipeline from the sale of natural gas to the generating facility described in Paragraph 5 of
the Affidavit or otherwise.

Any sludies, consultant’s reports, or other facls or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline.

Any studies, consultant’s reports, or other facts or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline and the damages to or restriction of property adjacent to the proposed
pipeline and or operation of a high pressure pipeline.



Attachment No. 1



AFFIDAVIT

STATEOFOHIO )

X ) 885:
COUNTYOF LORAIN )

g
1, Alen Sawyer, being duly swom under oath state the following is truc. _

I I am over the age of cightcen (18) and ;:ompetent fo givo the followiné
declaration, ‘ |

2. Iam presently, nod wes at sli relevant tlmes the Vice President of NRG Ohm
Pipeline Company LL.C (“NRG Pipeline” or “Company")

3.  NRG Pipeline is a Delaware Hmited liability company that is ragistered o do
business in the State of Ohio.

4. NRG Pipeline Is a wholly-owned subsidiary of NRG Energy, Inc. ('NRG"). _

5. One of NRG's su‘tlasidiaﬁes, NRG Power Midwest LP, ) OWns & 735 MW coal-fired
generating facility in Avon Lake, Ohio (“the Avon Lake fnclhlf'}

6. NRG Power Midwest LP plans to add natural gas as a fuel source for the boilers
at the Avon Leke facility.

7. NRG Pipeline was organized for tra.nsporimg and tmﬁsm.itﬁng natural gas through
pipes 1o NRG Power Midwest LP's Avon Lake facllity,

8 More apociﬁcuily, NRG Pipeline was organized o constuct and Operate
approximately 20 miles of 24-inch to 30-inch high prc;surc steel pipeline in Lozain County, Ohio
1o transport and tramsmit nateral gas to'N'RG Power Midwest LP's Avon Lake facility, .

9, On.November 27, 2013, NRG Pipcline filed an épplication with the Public
I.{liljties Commission of Ohio (*PUCO"), pursuant to R.C, 4805.02, R.C. 4905.03 aﬁd 4905.63,




for authority to operals es an intrastate pipeline company in the state of Ohlo, The application

was ameaded on February 12, 2014, See, Exhibit No: 1 attached hereto, Jn the Mah;er of the

Application of NRG Ohlo P;’pelfnc Company LLC for Authority to Operate as an Ohio Pipeline
Compary, Casc No. 13-2315-PL-ACE (P.U.C.0. Feb. 26, 2014) ("PUCO Finding and Order”).

10,  OnFobruary 26, 2014, the PUCO approved NRG Pipeling’y application to operate
a3 an {ntrastats pipeline company in the State of Ohio, PU(Z;O Findings and Order at 94,

1. Inopproving NRG Pipellne’s application, the PUCO found that "NRG Pipeline is
8 public utility and pipeline company, pursuant to R.C. 4905.02. and 4905.03, and, as such, is
subject to the Commission's jurisdiction.” PUCO Findings and Ordor at 4.

12, On November 6, 2014, NRG Pipeline determined that it was necessary to
appropriate and acquirs perpetual eassment nghts for the installation, construction, meintenance,
opcra.tton and repair of a natural gas pipeline in, on, across, through and over the renl property
described in Paragraph 4 of NRG Pipeline’s Verified Petition to Appropriate Property and to Fix
Vatue Theredf (“Petition”) to transport and transmit,n;:hual gas to NRG Pt;wér Midwest LP's

, Avon Lake ﬁ-acilit}.

13.  On December 19, 2014, NRG Pipeline filed a leticr of nollfication application,

pursuant to Ohio Adm. Code 4906-11-01.

FURTHER AFFIANT SAYETH NAUGHT. C‘u@am? i

Alen Snwycr

. - Yo
SWORN TO BEFORE ME and subscribed in my presenco fhis 225~ dey of March, 2015

: KM}, BE
Bafury I'vbﬁlu '8 .lglmm
My 54

L]
Seplambar 19.5?[‘5




BEFORE
- THEPUBLIC UTILITIES COMMISSION OF OHIO

In the Matiér of the Application of NRG )
Chio Plpeline Company LLC for

Authorlty 1o
Compnny.

) 2515

FINDING AND ORDER

The Commissfon findé;

®

(2)

On November 27, 2013, as amended on February 12, 2014,
NRG Ohlo Pipellne Company LLC (NRG' Fipeline or
Company) {lled an application, pursuant to R.C. 4905,02,
4905.03(F), and 490563, for authority to operate as an
intrasiate pipeline company in the state of Ohlo, In the
application, NRG Pipeline states that it is a Deluware Honlted
Hability company thiat 15 reglatered. to do business In Ohlo.
NRG Plpelina further states that it Is a wholly-owned
subsldfary of NRG Energy, Inc. (NRG), which Is one of the
largest. power companles in the country, with nearly
100 generation  mssets producing more than 47,000
megawatts (MW), and retatl energy providers serving more
than 2 million customers in 16 states, NRG Pipeline notes
thet one of NRG's subsldiaries, NRG Power Midwest LP,
OWTs a /53 MW coal-fired genesating facllity in Avon Lake,
Ohio, and plans to add natura) gas as a fusl source for the
bollera at the facllity, NRG Fipeline explains that I¢ Intends
to provide the plpeline infrastructure to deliver natural Eas
to the facllit, and plans to construct and operate
approximately 20 miles of 24-Inch to 80-{inch high pressure
steel pipelloe in Lorain County, Oho, which would be
installed adacent to road rlght-ofway to the extent
practicable,

In support of the application, NRG Plpeline states that [t has
the. technle, financlal, and mansgerial capabillty needed to
operate 2 natural gas transmisslon system of the type
Planned to' serve the Avon Lake facllity, as well as the
requislte financlel means to construct the proposed pipeling,
NRG Pipeline notes that it has pravided, elong with the
application, proof of the Company’s registration with the
Ohlo Secretary of State, a map depleting the corrldors of two

EXHIBIT 1
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potential plpeling routes, & summary of the Compeny's
cl ‘and menagerial background, “and  flnanchl
information portalning to NRG.

Addltlonally, NRG Pipeline explains that, at the approprlate
time, it plans to_file an application with the Ohlo Power
SHting Board for a certificate to construct and operale the
proposed pipeline, NRG Plpeline further explalns that, after
the pipeline Is constructed, the Company or one of its
affllates will enter Into & speclal contract with any customer
served by the pipeline, pussuant to R.C, 490531, with any
such contracts being fied with the Commisslon for approval
prlor to commencemant of service, .For that reason, NRG
Pipeline notes-that it has not proposed a farlif at this time,

.and that the appropriste filing will be made with the

Commission, 1€ the Company ot an affillate later decldes to
establish a tarlff. NRG Plpeline emphasizes that, atthough &
Helied number of other commerclal or manufacturing
eustomera may seek transportation of natural gas through
the praposed plpeline, tts purpose Is to gerve the Avon Lake
factlity, such that natural gas may be used In place of coal for
the generation of electzlcity at the Taclilty,

Upon review of NRG Pipeline’s application, the Commission
finds that- the application Is reasonable and should be
approved. Speclfically, we find that NRG Pipeline’s request
for authorlly to operate as an Intrastate Plpdline company In
the state of Ohlo should ba granted,  NRG Pipeline has
provided sufficient information in suppoxt of its application,
including several exhibits intended to document that the
Company and Its affiliates have the necessary technicel and
manageriel expertise and financtal xesouices to construct
and Operate the proposed pipeline, Accordingly, we find
that NRG Plpeline lg & puiblic utility and pipeline company,
pursuant {0 RC, 4905.02 and 4905.03, and as such, is subjuct
to the Commission’s jurlsdicon, We further find that,
pursuant to R.C. 4905.63, NRG Pipeling is subject to RC,
Chaplars 4901, 4903, 4905, 4909, end any other applicable
chapler set forth thereln, We also emphasize that NRG
Pipeline Is subject to the ongolng  jurisdiction and
supervigion of the Commisslon with respect ‘to the gas
plpeline safety standards and requirements, as set forth in
R.C, 4905.90 through 4905.96 and Ohla Adm.Code Chapter




13-9315-FL-ACE ' ' 3-

4901:1-16,  Flnally, we note that our approval of NRG
Pipeline's appllcation {n this case does not relieve the )
Company of the obligakion to file a proper application with
the Commlssion, at the appropriate time, for approval of o
Peoposed taclff or reasonable nrrangemant entered info with
Any customer, or o flle the necessary application with the

Ohlo Power Siting Boatd for a certificata to construct and |
operate the proposed pipelize,

It{s, therefore, .
ORDERED, That NRG Plpelinc’s application be approved. Itis, fusthe,

ORDERED, That NRG Ohio Fipeline Company LLC be added to the rofl of
public uiilities regulated by this Commission, It Is, further,

[ORDERED, That a copy of this Finding snd Order be served upon all interaated
persons and parties ofrecord,

THB PUBLIC UTILYTIES COMMISSION_ OF OHIO

fﬁ@o %%/

-
, Lesser LynnSlaby

(L] . ﬁ{@ |

M. Beth Trombold Aslm Z, Hague -
. 8P/sc
Batered in the Journal FE8 26 901

s F M Wead .

Barcy F, McNeal
Secretary
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PLEASE TYPE OR PRINT LEGIBLY - ONE FORM PER INDIVIDUAL COPY TO SERVE

IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

_ General Division - CIVIL
NRG Ohio Pipeline Company, LLC

Subpoena and Return
Plaintiff,
V8.
Case No. 15CV187151
Moore Road, LLC, et al.
Defendant, Attorney: Robert W. Mcinlyra, Esq.

Attorney for: Defendant Moore Road, LLC

TO: (Print name and address below) Telephone: 216-642-3342
NRG Power Midwest, LP- Records Custodian

E-mail (optional): rwmcintyre@wegmaniaw.com

clo Statutory Agent - CT Corporation System

. It you have any questions concerning this subpoena,
1300 East Ninth Street please contact the attorney whose name and contact
information are listed above.

Cieveland, Ohio 44114

YOU ARE HEREBY COMMANDED TO, AT THE DATE, TIME, AND LOCATION LISTED BELOW:

L__lanend and give testimony at a trial, hearing, or deposition.

l:lproducc the following documents, clectronically stored information, or tangible things at a trial, hearing, or deposition;

| V4 |produce and permit inspection and copying of the following documents or electronically stored information that are in
your custody, possession, or conlrol: Piease sse attached Exhibh A

I_Iproduce and permit inspection and copying, testing, or sampling of the following tangible things that are in your
custody, possession, or control:

I__]pcrmil entry upon designated tand or other property that is in your possession or control described es (see Civ. R. 34):

DATE: _259th day of April ,20_16 TIME: 9:00 o’clock a.m./p.m.

LOCATION: Wegman Hessler & Vanderburg, 6055 Rockslde Waoods Blvd., Ste 200, Independence, Ohio 44131

WITNESS my signature and seal of said Court at Elyria, Ohio, this _19th dayof _April ,20.16

pLILED G nh 5.

Atctorney
Page § of 3



156CV187151

CASE NUMBER: COPY TO SERVE
OHIO RULES OF CIVIL PROCEDURE - PARTIAL TEXT OF RULE 45 (revised 0717 2014)

C) Protection of persons subject to subpoenas.

{1) A parly or an altomey responsible for the issuance and service of a subpoena shall lake reasonable sleps 1o avaid imposing undue burden
or expense o a person subject {o that subpoena,

(2)(a) A person commanded 1o produce under divisions [AN1)(b), (iif), (iv), (v), or {vi) of this rule need nol appear in person at the place of
produclion or inspection unless commanded to atiend and give testimony at a deposition, hearing, or trial.

{b) Subject lo division {D)2) of this rule, a person commanded 10 produce under divisions (AX1)(b), (iH), (iv), (v}, or (vi) of this rule may,
within fouricen days afler service of the subpoena or before the time specified for compliance if such time is less than fourleen days after
service, serve upon the parly or atiomney designaled in the subpoena wrilten objections to production, If objection is made, the party serving
the subpaena shall not be entitled to production except pursuant to an order of the courl by which the subpoena was issued. If objection has
bueen made, the party serving the subpoena, upon notice 1o the person commanded to produce, may move al any time for an order to compel
the praduction. An order lo compel production shall prolect any persen who is not a party or an officer of a party from significant expense
resulting from the production commanded.

(3) On timely motion, the court from which the subpoena was issued shall quash or madify the subpoena, ar order appearance or production
only under specified conditions, if the subpoena does any of the following:

(2) Fails to allow reasonable time 1o comply;

(b) Requires disclosure of privileged or otherwise prolecied malter and no exception or waiver applies;

{c) Requires disclosure of a fact known or opinion held by an expert not retained or specially employed by any party in anticipation of
litigalion or preparation for trial as described by Civ. R. 26(B)5), if the facl ar apinion does not describe specific evenls or occurrences in
dispule and results from study by that expert that was not made at the request of any party;

{d) Subjecis a person to undue burden,

(4) Before filing a molion pursuant to division (C)(3)(d) of this rule, a persan resisting discovery under this rule shall altemnpt to resolve any
claim of undue burden through discussions with the issuing atlomey. A motion filed pursuant to division (C)3)(d) of this rule shall be
suppasted by an affidavit of the subpoenaed person or a certificale of thal person's attomey of the efforts made 1o resolve any claim of undue
burden,

(5) If a motion is made under division (C)(3)(c) or (CH3){d) of Ihis rule, the court shall quash or modify the subpoena unless the party in whose
behalfl the subpoena is issucd shows a substantial need for the lestimony or material that cannol be otherwise met without undue hardship
and assures that the person to whom the subpocna is addressed will be reasonably compensated.

(D) Duties in responding to subpoena.

{1) A person responding Lo a subpoena to produce documents shall, at the person’s option, produce them as they are kept in the usual course
of business or organized and labeled 1o correspond with the categories in the subpocna. A person producing documents or eleclronically
stored informalion pursuant to a subpoena for them shall permil their inspection and copying by all partics present at the tmie and place set in
the subpoena fer inspeclion and copying.

{2) If 2 request does not specify the form or forms for producing clectronically stored information, a person responding 10 a subpoena may
produce the information in a form or forms in which the information is ordinarily maintained if that form is rcasonably useable, or in any form
thal is reasonably useable. Unless ordered by the court or agreed 1o by the persan subpocnaed, a person respanding to a subpocna need nal
produce the same clectronically stored informalion in more than one form.

{3) A person need not provide discovery of electronically stored information when the production imposes undue burden or expoense, On
motion lo compel discovery or for a protective order, the person from whom cleclronically stored informalion is sought must show that the
information is not seasonably accessible because of undue burden or expense. If a showing of undue burden or expense is made, the court may
nonetheless order production of elecironically stored infarmation if the requesting party shows good cause, The court shall consider the
{actors in Civ. R. 26(B){4) when delermining if good cause exists. In ordesing production of electronically stored information, the courl may
specify the formal, extent, timing allocation of expenses and other conditions for the discovery of Lhe electronically stored information.

(4) When informalion subject to a subpoena is withheld on a claim that il is privileged or subject to proteclion as trial preparation malerials
under Civ. R. 26(B){3) or {4), the claim shall be made expressly and shall be supporied by a descriplion of Lhe nature of the documents,
communications, or things not produced that is sufficient to cnable the demanding party to contest the daim.

{3) Il information is produced in response to a subpocna that is subject Lo a claim of privilege or of prolection as trial preparation material, the
person making the claim may nolify any pasty that rceived the Information of the claim and basis for jt. Alter being notified, a receiving party
mus| promptly return, sequester, or destroy the spedificd information and any copies within the party’s possession, custody or control. A
parly may not use or disclose the information until the claim is resolved. A receiving party may promptly present the information Lo the court
under sual for a determination of the claim of privilege or of protection as trial-preparation material. If the receiving party disclosed the
information before being notified, it musl fake reasonable steps to retrieve it. The person who produced the information must preserve the
information until the claim is resolved.
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FFOR FILING WITH CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO

NRG Qhio Pipeline Company, LLC CASENo, 15CV187151

PlaintifT,

Moore Road, LLC, et al. RETURN OF SERVICE

OF SUBPOENA

)
)
)
)
Ve ; jupnge Christopher R. Rothgery
)
)
)
)
)

Defendant.

NAME AND ADDRESS OF PERSON ON SUBPOENA: NRG Power Midwest, LP - Records Custodian
/o Stalutary Agant, CT Corporalion System, 1300 East Ninth Strest, Cieveland, Ohio 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Depaosition: Aptil 29, 2016 at 9:00am at Wegman Hesslar & Vandarburg, 6055 Rockside Woods Bivd., Ste 200, Indepandenca, Ohio 44131

(The following to be completed by Sheriff, process server, or attorney)

I received this Subpoena on 20 » and scrved the same on the person herein

named on , 20

Service was accomplished by

| was unable to complete service for the following reason(s):

Sucrire's FELS PROCESS SERVEIVATTORNLY CERTIFICATION
Service and Retum $ I certify that the foregoing information is correct o the
Mileage # miles 3 best of iny knowledge and belief.
Copies 5
Total: § -
PIIL R. STAMMITTI, Lorain Co. Sheriff (signature of individual performing service)
BY:

Deputy Print name:
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IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPEINE COMPANY, LLC, ) CASENO. 15CVI187151
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
V. ) Magistrate James Blaszak
)
MOORE ROAD, LLC, e1 af. ) NOTICE OF DEPOSITION OF RECORDS
) CUSTODIAN DESIGNATED BY NRG
Defendants, } POWER MIDWEST, LP

Please take notice that on April 29, 2016 beginning at 9:00 a.m., counsel for Defendant,
Moore Road, LLC, will take the deposition of a person or persons identificd and designated
by NRG Power Midwest, LP as Records Custodian who is knowledgeable to testify with
respect to the matters sct forth on Exhibit A. The deposition will take place at the offices of
Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence, Ohio
44131. The deposition shall proceed in accordance with the Ohio Rules of Civil Procedure in the

presence of a notary public, and be recorded by a stenographer, and shall continue from day-to-

Rogpgctivlly submiited,

Robert W. MclIntyre (0006768)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rackside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rwmcintyre@wegmanlaw.com
jrearson@wegmanlaw.com

Attorneys for Defendant Moore Road, LLC

day until complete.




CERTIFICATE OF SERVICE

t hereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of
Records Custodian Designated By NRG Power Midwest, LP was served this day of
April, 2016 upon the following via e-mail;
Dennis M. O'Toole, Esq.
O’Toole, McLaughlin, Dooley & Pecora Co., L.P.A.
5455 Detroit Road
Sheffield Village, Ohio 44054
(dotoole@omdplaw.com)

Attorney for Plaintiff
NRG Ohio Pipeline Company, LLC

Robert W Mclntyre (0006768)

An attorney for Defendant Moore Road, LLC
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EXHIBIT A

(to Notice of Deposition of
Records Custodian of NRG Power Midwest Lp)

-Records-

Al correspondence by and between;:

a.

Pipeline and Power regarding the construction of that certain pipeline (the NRG
Pipeline) described in the Affidavit of Alan Sawyer attached hereto as Attachment
1 or atherwise.

Power and NRG Energy Inc. regarding the construction of that certain pipeline (the
NRG Pipeline) described in the Affidavit of Alan Sawyer attached hereto as
Attachment 1 (Affidavit), or otherwise.

Each record or document which establishes the necessity for the construction of the NRG
Pipeline asset forth at Paragraph 12 of the Affidavit, or otherwise.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for converting any boiler at the generating facility to natural gas.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for controlling the emission of any boiler at the generating facility to natural

gas.

Each record or document which describes or is related to the following:

a.

Acquisition of real estate and /or easements for the construction of the NRG
Pipeline;

Any construction contracts, bids, requests for bids or quotations for the construction
of the NRG Pipeline; and

The interconnection of the NRG Pipeline with any gas transmission facility or
pipeline owned by others than NRG Pipeline,

Each record or document which describes or is related to the following:

a.

The acquisition of gas transmission pipe, pipeline materials, machinery and
equipment or facilities for the construction and/or installation of the NRG Pipeline;
and

The design, engineering, geatechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of the
NRG Pipeline.



Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating

to the NRG Pipeline:

a. The Ohio Department of Natural Resources;
b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board,

d. The Oho Environmental Protection Agency;
c. City of Avon Ohio;

£ The City of Avon Lake Ohio;

2. Lorain County;

h. Any other agency of the State of Ohio; and

Any agency of the United States Government.

Each record or document which describes or is related to the following:

a.

C.

Acquisition of machinery or equipment for the conversion of any boiler at the Avon
Generating facility to natural gas as a fuel;

Any construction contracts, bids, requests for bids or quotations for the construction
of the natural gas fuel boiler conversion; and

The interconnection of the NRG Pipeline with the generating facility.

Each record or document which describes or is related to the following:

a.

The acquisition of machinery, equipment or the construction of facility for the
construction and/or installation of any emission control systems 1o enable the
generating facility to continue to bumn coal as a fuel;

The design, engineering, geotechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of any
emission control systems to enable the generating facility to continue to bumn coal
as a fuel; and

The purchase of coal fuel for the operation of the generating facility including but
not limited to supply contracts, options, or other commercial undertakings to obtain
a supply of coal for fuel at the generating facility.



Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to conversion of any boiler at the generating facility to the use of natural gas as a fuel

a, The Ohio Department of Natural Resources;

b. The Ohio Public Utilities Commission;

c. The Ohio Power Siling Board;

d. The Oho Environmental Protection Agency;

e. City of Avon Ohio;

f. The City of Avon Lake Ohio;

g Lorain County;

h. Any other agency of the State of Ohio; and

i. Any agency of the United States Government.

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to conversion of any boiler at the generating facility 1o the use of coal as a fiscl:

a. The Ohio Department of Natural Resources;

b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;

e, City of Avon Ohio;

f. The City of Avon Lake Ohio:

il Lorain County;

h. Any other agency of the State of Ohio; and

i. Any agency of the United States Government.

Each and every record or document that describes or refers to any contract or agreement

by and between Pipeline and Power for the delivery of fuel gas for the generating facility
described and identified at Paragraph 5 of the Affidavit, or otherwise,



i3.

4.

15.

16.

17.

Each and every record or document that evidences any “plans to add natural pas as a fuel
source’ as set forth and described at Paragraph 6 of the Affidavit, or otherwise.

Each and every record or document that establishes, demonstrates and/ or substantiates the
statement in Para 4 that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc.

Each and every record and document that demonstrates that plaintiff was ‘organized 1o
construct and operate approximately 20 miles of ...pipeline’. As set forth in Parapgraph 8
of the Affidavil.

Each and every record and document that demonstrates that Pipeline has the technical,
financial, and managerial capability needed to operate a natural gas transmission system as
well as the requisite financial means to construel its proposed pipeline.

Each and every record and document that describes or is related to any decision or decisions
process by which Power and/or NRG Energy Inc. have elected to continue fueling the
gencrating facility with coal and not natural gas and or defer the conversion of the
generating facility from coal to natural gas.

Each and every record and document that describes any projected or estimated costs to
acquire natural gas for the generating facility described in Paragraph 5 of the Affidavit.

Each and every record and document that describes any studies, consultant’s reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipeline,

Each and every record and document that describes any studies, consultant’s reports, or
other facts or circumstances regarding or related 1o any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipeline and the
damages to or restriction of property adjacent to the proposed pipeline and or operation of
a high pressure pipeline.



Attachment No. 1



AFFIDAVIT

STATE OF OHIO

‘- ' 3S;
COUNTY OF LORAIN

I, Alen Sawyer, being duly swom under onth slato the following is true,

l. I om over the age of cighicen (18) and c;ompctent to give the followiné
declarition. | ' '

2. Iem presently, and was at all relevant timf.s, the Vice President of NRG Ohm
Pipeline Company LLC (“NRG Pipeline” or “Company™), _

3. NRG Pipeline is a Deldware Iimited Liability r;ompany thet is registered to do
business in the State of Ohio,

4. NRQPipcline Is a wholly-owned subsidiary of NRG Energy, Ino. (“"NRG™), _

5. One of NRG's sul;sidiarles. NRG Power Midwest LP, owns & 735 MW coal-fired
generating facility in Avon Lake, Okio (“the Avon Leke facility"),

6.  NRG Power Midwest LP plans to add na!u-ml gas &s a fuel source for the boilers
&t the Avon Lake facility,

7. NRG Pipeline was organized for transporimg and h'nﬁsmitﬁ.ng netural gas through
pipes to NRG Power Midwest LP’s Avon Lake facility, -

8. More speciﬁcuily, NRG Pipoline was organized io constuet and operate
epproximately 20 miles of 24-inch to 30-inch bigh pressure steel pipeline in Lorain County, Ohio
to transport and transmit natural gas o NRG Power Midwest LP's ‘Avon Lake facility, .

9, On. November 27, 2013, NRG Pipeline filed ‘an application with the Public
Utilities Commission of Oblo (“PUCO"), pursuant to R.C, 4905.02, R.C. 4905.03 and 4905,63,




for authority to operale a3 an Intrastate pipeline company in the stnle of Ohic. The application
vas ameaded on February 12, 2014, See, Exhibit No. ] atiached hereto, In the Maitter of the
Application of NRG Obilo Pwelfne Company LLC for Authortty to Operate as an Ohio Pipeline
Company, Case No. lB-?.SIS-PL-ACE (P.U.C.O. Peb. 26, 2014) ("PUCO Finding and Osdes™).

10.  OnFobruary 26, 2014, the PUCO epproved NRG Pipetine’s application to operate
83 an Intrastate pipeline company in the Stats of Ohio, PUCO Findiogs and Order ot 4,

11. ' In,nppro'ving NRQ@ Pipellne's application, the PUCO found that “NRQ Pipeline is
a public utility and pipeline company, pursuant to R.C. 4905. 02 and 4905.03, and, ay such, is
subjcet to the Commission's jurisdiction.” PUCO Findings and Ordor at 9.

12, On November 6, 2014, NRG Pipeline determined that it was necessary to
uppropriate and acquirs perpetual easement nghis for the insiallation, construction, malntenance,
opers.hon and zepair of a natural gas pipetine in, on, across, through and over the real property
described in Paragmph 4 of NRG Pipeline’s Verified Petition to Appropriate Property and to Fix
Value Thereof (“Petition”) to transport and lmmmit,m.ahual ges to NRG Power Midwest LP's

, Avon Lake faclliy,

13, 'On December 19, 2014, NRG Pipeline filed a letter of notification epplication,

pm'sumt to Ohio Adm. Code 4906-11-0}.

FURTHER AFFIANT SAYETH NAUGHT. G/%/'\j CLW}'I""'/

Alan Snwycr

i

. Yo
SWORN TO BEFORE ME and subscribed inmy presence (his 225~ diy of Mrch, 2015

NOTARY p% ’ P

ey PO Db Ol
Ay -4 [}
4y Cameyf

2 ' ‘?* Suslambet ls,%w?'




BEFORR
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matier of the Application of NRG )

Ohlo  Pipeline

Company ELC for

) 5
A}lthorlly {o Opetate as an Ohio prel!ne ) Case No, 13'2315'PL-A,CE

Company.

1 G AND

The Commission finde:

0

()

On November 27, 2013, as amended on February 12, 2014,
NRG Ohlo Pipaltne Company LLC (NRG Fipeline or
Company) filed an spplication, puesuant to R.C, 4905,02,
4905.03(F), and 4905.63, for authotity to operate as an
Intrastate pipeline company in the state of Ohlo, In the
epplication, NRG Pipaline states that it is a Delaware lmited
Iiability company tHiat is registezed: to do business in Ohlo,
NRG Pipelina further stntes that it Is o whoily-owned
subsidiary of NRG Energy, Inc. (NRG), which 1s one of the
lagest. power companies In the counkry, with nearly
100 generstion  assets produclng more than 47,000
meguwatis (MW), and retail energy providers serving more
then 2 million customers In 16 states, NRG Pipeline notes
that one of NRG's subsldiaries, NRG Power Midwest LP,
0Wns a 753 MW coal-fired generating facllity in Avon Lake,
Okio, and plans to add natural gas as a fuel source for the
bollers st the facility, NRG Flpeline explains that it intends
t provide the pipeline Infrastructure to deliver natural gas
to the facllity, snd plans to construct and operate
approximately 20 miles of 2¢-Inch to 80-fnch high presaure
steel plpeline in Lorain County, Ohlo, which would be
installed adjacent to road right-ofway to the' extent
practicable,

Insupport of the application, NRG Pipeline states that It has
the. technical, finanelal, and managerial capabillty needed to

- oparate a natural gas transmission system of the type

planned to serve the Avon Lake facllity, es well as the
zequisite financlal means to construct the proposad plpeling,
NRG Pipeline notes that it has provided, along with the
application, proof of the Company’s regisiration with the
Ohlo Secretary of State, a map depleting the corrldors of two

EXEIBIT 1

LI S



13-2315-PL-ACR

®

)

potentlel plpelinf: routes, e ‘summary of the Company's
technlcal and managerisl background, “and  financial
information poriaining to NRG.

Additianelly, NRG Pipeline explaing that, at the appropiiate
time, It plans to file an application with the Ohlo Power
Slting Board for & certificate to constryct and operate the
propased pipeline. NRG Fipeline further explains that, after
the pipeline is construcied, the Company or one of its
affillates will enter into A special contract with any customer
served by the pipeline, pursuant to R.C. 430531, with any
such contracts being Bled with the Commlssion for approval
prior to commencement of service, .For that renson, NRG
Pipeline notes-that it has not proposed a tariff at this Hme,
end that the appropriate flling will be made with the
Commission, if the Company or an affillate Jater decldes to
estnblish o tariff, NRG Pipeline emphasizes that, although a
limbed number of other commerclel or manufectur
customers say seek transportation of natura) gos through
the yiraposed pipeling, lis purpose Is to gerve the Avon Lake
fachlity, such that natural gas may be used In place of coal for
the generation of electriclty at the facllity,

Upon review of NRG Pipeline’s application, the Commisgion
finds that-the applicaion Is reasonable and should be
approved. Specifically, we find that NRG Pipeline’s request
for authozlty to oparate as an Inteastate Pipeline company In
the state of Ohlo should be granted, NRG Pipeline has
provided sufficient information in support of its gpplication,
including several exhibite Intended to document that the
Company and its affilfates have the necessary technical and
manageral expertise and flnancial xesoufces to construct
and operate the proposed plpeline, Accordingly, we find
that NRG Flpeline Is & public utility and pipeline company,
pussuant to R.C, 4905.02 and 4905.03, and; as such, is subject
to the Commission's jurlsdiction. We further find that,
pursuant to R.C, 490563, NRG Pipaline is subject to R.C,
Chapteys 4901, 4903, 4905, 4509, and any other applicable
chapter set forth thereln. We also emphasize that NRG
Fipellne Is subject to the engeing jurlsdiction and
supervigion of the Commisslon with respect ‘to the gas
pipeline safety standards and requirements, as set forth in
R.C, 490599 through 4905.96 and Ohlo Adm.Code Chaplor




+
.

13-2815-PL-ACE

490%:1-16. Finally, we note that our approval of NRG
Pipeline's application in this case does not relieve the
Company of the obligation to file a Praper application with
the Commission, at the appropriate time, for Approval of a
proposed tarlff or reasonable nrrangement entered inin with

&ny customer, or to file the necessary application with the

)

Ohlo Power Siting Board for a certificate to construct and |

operale the proposed pipeline,

Itis, therefare,

ORDERED, That NRG Flpeline's application be appi-oved. Tels, further,

ORDERED, That NRG Ohlo Plpaline Company LLC be added to the roll of
public utiljties regulated by this Commission, It in, furthar,

ORDERED, That a copy of this Findin

persons and parties of xecord,

THE PUBLIC UTILITIES COMMISSIOI\! OF OHIO

g and Order be served upon alt interssted

Steven D, Lesser 7 Lynn Slaby

E M. Beth Trambold‘ Asim Z Haque

8JP/s¢

Hntered in the Journal §g D § 90id

zﬁ_ M Mead
Barcy F, McNenl

Secratary
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Shannon M. Mussehl

From:
Sent:
To:

Cc:
Subject:

Robert W. Mclntyre

Monday, May 16, 2016 1:51 PM

'Holt, Christopher’

Shannon M. Mussehl; Jay R. Carson

RE: NRG Ohio Pipeline Company, LLC v. Moore

Thanks , will serve “Power ‘ at this address..and CT does have a Columbus office...

From: Holt, Christopher [mailto:Christopher.Holt@nrg.com]
Sent: Monday, May 16, 2016 1:46 PM

To: Robert W. Mcintyre

Cc: Dennis O'Toole (dotoole@omdplaw.com); Delsante, Lisa
Subject: NRG Chio Pipeline Company, LLC v. Moore

Bob,

In response to your letter and following up on our conversation, | am told that CT Corporation System does not have a
Columbus address to which you indicated you mailed a subpoena. As such, this may explain your difficulty with service
of the subpoena. You may serve the subpoena to the following:

| C T Corporation System

| 1300 East 9th Street, Cleveland, OH, 44114 | OH |

Also, | have included CT’s link below for your convenience.

https://ct.wolterskluwer.com/sop-locations

Thanks,

Christopher B. Holt

Assistant General Counsel ~ Litigation

NRG Energy, Inc.
211 Carnegie Center
Princeton, NJ 08540

(P) 609-524-5278
(F) 609-524-4589
Christopher.Holt{@nrg.com




WEGMAN

HESSLER &

VANDERBURG Robert W. McIntyre
Lepal Professional Association Of Counsel
6055 Rockside Woods Boulevard, Suite 200 rwmcinlyre@wegmanlaw,com

Clevetand, OH 44131
Telephone: (216) 642-3342
Facsimile; (216) 642-8826
www.wegmanlaw.com

May 18, 2016

VIA FedEx

NRG Power Midwest, LP

c/o CT Corporation System, Statutory Agent
1300 East Ninth Street

Cleveland, Ohio 44114

Re:  NRG Ohio Pipeline Company, LLC v. Moore Road, LLC, ef al.
Lorain County Court of Common Pleas Case No. 15-CV-187151

Dear Sir or Madam:

Please find enclosed the following, which have been prepared with regard to the
referenced matter:

L. Subpoena and Notice of Deposition for A Representative of NRG Power
Midwest, LP; and

2. Subpoena and Notice of Deposition for A Records Custodian of NRG Power
Midwest, LP.

Thanks for your anticipated cooperation, if you have any questions, don’t hesitate to
contact me or Jay Carson,

Very truly yours,
WEGMAN HESSLER & VANDERBURG

e

Robert W. Mclntyre

RWM/smm
Encl.



Subpoenas



PLEASE TYPE OR PRINT LEGIBLY — ONE FORM PCR INDIVIDUAL COPY TO SLRVE

IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

e General Division - CIVIL
NRG Ohio Pipeline Company, LLC

Subpoena and Retum
Plaintiff,
VS.
Case No. 16CV187151
Moore Road, LLC, et al.
Defendant. Attorney: Robert W. Mclntyre, Esq.

Attorney for: Defendant Moore Road, LLC
TO: (Print name and address below} Telephone: 216-642-3342
NRG Power Midwest, LP - Corp, Representative E-mail (optional): wimcintyra@wegmanlaw.com

c/o Statutory Agent - CT Corporation System

If you have any questions concerning this subpoena,

please contact the attorney whose name and contact
information are listed above.

1300 East Ninth Street

Cleveland, Chio 44114

YOU ARE HEREBY COMMANDED TO, AT THE DATE, TIME, AND LOCATION LISTED BELOW:

attcnd and give testimony at a trial, hearing, or deposition.
Dproducc the following documents, electronically stored information, or tangible things al a trial, hearing, or deposition:

'produce and permit inspection and copying of the following documents or electronically stored information that are in
your custody, possession, or control:

I_*pruduce and permit inspection and copying, testing, or sampling of the following tangible things that ere in your
custody, possession, or control:

[_Iperrnit entry upon designated land or other property that is in your possession or control described as (see Civ, R. 34):

DATE: _25th day of May ,20_16 imE 900 o'clock a.m./p.m.
LOCATION: Wegman Hessler & Vanderburg, 6055 Rockside Woeds Bivd., Ste 200, Independence, Chio 44131

WITNESS my signature and seal of said Court at Elyria, Ohio, this__18thday of May ,2016

Foriliroild

N Attorney
Page 1 of 3



CASE NUMBER: 15CV187151 COPY TOSERVE

OHIO RULES OF CIVIL PROCEDURE - PARTIAL TEXT OF RULE 45 (revised 07/17/2014)

€) Protection of persons subject to subpoenas.

(1) A party or an allomey responsible for the issuance and service of a subpoena shall take reasonable steps to avold Imposing undue burden
or expense on a person subject to that subpoena,

{2){a) A person commanded fo produce under divisions (A){1)(b), (iii). (iv), {v), or (vi} of this rule need not appear in person at the place of
production or inspection unless commanded to atlend and give testimony at a depositian, hearing, or trial.

{b) Subject to division (D)(2) of this rule, a person commanded to produce under divisions (A)1)(b), (iii), (iv), (v), or (vi) of this rule may,
within fourleen days after service of the subpocna or before the time specified for compliance if such time is less than fouricen days after
service, serve upon the party or allorney designaled in the subpoena writlen objections (o production. If objection is made, the party serving
the subpoena shall not be entitled to production except pursuant to an order of the court by which the subpoena was issued. If objection has
been made, the party serving the subpoena, upon notice to the person commanded to produce, may move at any time for an order to compel
the production. An order to compel production shall protect any person wha is not a party or an officer of a party from significant expense
resulting from the production commanded.

(3) On timely motian, the court from which the subpoena was issued shall quash or medify the subpoena, or order appuarance or production
only under specified conditions, If the subpoena does any of the following;

{a) Fails io allow reasonable time to comply;

(b) Requires disclosure of privileged or otherwise protecied matter and no exception or waiver applies;

(¢} Requires disdosure of a fact known or opinion held by an expert not retained or spedally employed by any party in snticipation of
litigation or preparation for trial as described by Civ. R, 26(B)(5), if the fact or opinion does not describe specific evenls or ocourrences in
dispule and resulls from study by that expert that was not made at the request of any party;

(d) Subjects a person o undue burden.
(4) Before filing a motion pursuant to division (C)(3)d) of this rule, a person resisting discovery under this rule shall attempt lo resolve any

claim of undue burden through discussions wilh the issuing altomey. A maotion filed pursuant to division (C)(3){d) of this rule shall be
supported by an affidavit of the subpoenaed person or a certificale of thal person’s altorney of the efforts made to resolve any claim of undue
burden.

(5) If 2 motion is made under divisien (C)(3)}(c) or {C)(3){d) of this rule, the court shall quash or modify the subpoena unless the party in whose
behalf the subpoena is issued shows a substantial need for the testimony or material that cannot be otherwise met without undue hardship

and assurcs that the person lo whom the subpoena is addressed will be reasonably compensated.

(D) Duties in responding {o subpoena,
{1} A person respending lo a subpoena lo produce documents shall, at the person's option, produce them as they are kept in the usual course

of business or organized and labeled 1o correspond wilh the calegories in the subpoena. A person producing documents or electronically
stored information pursuant to a subpoena for them shall permit their inspection and copying by all parties present at the time and place set in
the subpoena for inspection and copying.

{2) If a request does not specify the form or forms for produdng electronically slored information, a person responding 10 a subpoena may
produce the information in a form or forms in which the information is ordinarily maintained if that form is reasonably uscable, or in any form
that is reasonably useable. Unless ordered by the courl or agreed to by the person subpoenaed, a person respoading to a subpoena need not

produce the same clectronically stored information in more than one form.

(3) A person need not provide discovery of electronically stored information when the production imposes undue burden or expense. On
motion 1o compel discovery or for a protective arder, the person from whom elecirenically stored information is sought must show that the
information is not reasonably accessible because of undue burden or expense. If a showing of unduc burden or cxpense is made, the court may
nonetheless order production of electronically stored information il the requesting party shows good cause. The court shall consider the
factors in Civ. R. 26{B)(4) when delermining if good cause exists. In ordering production of electronically stored information, the court may
spedify the format, extent, timing allocation of expenses and other conditions for the discovery of the electronically slored information.

{4) When information subject to a subpoena is withheld on a claim that it is privileged or subject lo protection as trial preparation materials
under Civ. R. 26(B}(3) oc (4), the claim shall be made expressly and shall be supported by a description of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party to contest the daim.

(5) If information is produced in response to a subpoena thal is subject to a claim of privilege or of protection s trial preparation material, the
person making the claim may notify any party that received the information of the claim and basis for it. After being notified, a receiving party
must promplly return, sequester, or destroy the specified information and any coples within the party’s possession, custody or control, A
party may nol use or disclose the information unti! the daim is resolved. A receiving party may promptly present the information to the court
undur seal for a delermination of the claim of privilege or of prolection as trial-preparation material. If the receiving party disclosed the
information before being notified, it must take reasonable steps to retrieve it. The person who produced the information must preserve the

informalion until the daim is resolved.

Page 2 of 3



FOR FILING WITH CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO

NRG Ohio Pipeline Company, LLC CASENo, 19CV187151

)
)
Plaintiff, )
)
VS. ; JUDGE Christophal’ R. Rothgery
)
)
Moore Road, LLC, et al. ) RETURN OF SERVICE
) OF SUBPOENA
Defendant, )

NAME AND ADDRESS OF PERSON ON SUBPOENA: NAG Power Midwest LP - Corporala Represantative
clo Statutory Agenl, CT Corporation System, 1300 Esst Ninth Streel, Cleveiand, Ohlo 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Deposilion: May 25, 2018 at 9:00am al Wegman Hesslar & Vanderburg, 8055 Rockskde Woods Bivd., Ste 200, Independence, Ohio 44131

(The following to be completed by Sheriff, process server, or attomey)

I received this Subpoena on ,20 , and served the same on the person herein

named on ,20

Service was accomplished by

1 was unable to complete service for the following reason(s):

SHERIFF'S FEES PROCESS SERVER/ATTORNEY CERTIFICATION
Service and Retun 3 1 certify that the foregoing information is correct to the
Mileage # miles L3 best of my knowiedge and belief,
Copies s
Total: §

PHIL R. STAMMITT!, Lorain Co. Sheriff (signature of individual performing service)

BY:

Deputy Print name:

Poge 3 of 3



Exhibit “A”



IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPEINE COMPANY, LLC, ) CASENO. 15CV187151
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
v. ) Magistrate James Blaszak
)
MOORE ROAD, LLC, et al. ) NOTICE OF DEPOSITION OF
) REPRESENTATIVE DESIGNATED BY
Defendants. ) NRG POWER MIDWEST, LP PURSUANT
) TO OHIO RULE 30(BX5)

Please take notice that on May 25, 2016 beginning at 9:00 a.m., counsel for Defendant,
Moore Road, LLC, will take the deposition of & person or persons identified and designated
by NRG Power Midwest, LP, pursuant to ORCP 30(B)(5), who is knowledgeable to testify
with respect to the matters set forth on Exhibit A. The deposition will take place at the offices
of Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence,
Ohio 44131. The deposition shall proceed in accordance with the Ohio Rules of Civil Procedure
in the presence of a notary public, and be recorded by a stenographer, and shall continue from day-

to-day until complete,

Respectfully submitted,

V>

Robert W. McIntyre (0006768)

Jay R, Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rwmcintyre@wegmanlaw.com
jrecarson@wegmanlaw.com

Attorneys for Defendant Maore Road, LLC




CERTIFICATE OF SERVICE
[ hereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of

Representative Designated By NRG Power Midwest, LP Pursuant To Ohio Rule 30(B)(5) was

served this 18th day of May, 2016 upon the following via e-mail:

Dennis M. O’Toole, Esq. (dotoole@omdplaw.com)
John D. Latchney, Esq.  (jlaichney@omdplaw.com)
O’Toole, McLaughlin, Dooley

& Pecora Co., L.P.A.
5455 Detroit Road
Sheffield Village, Ohio 44054

Attorneys jor Plaintiff
NRG Ohio Pipeline Company, LLC

Robert W McIntyre (0006768)

An attorney for Defendant Moore Road, LLC



EXHIBIT A

(to Notice of Deposition of Representative of NRG Power Midwest LP
Pursuant to Ohio Rule 30(B)(3))

Matters and topics for examination of each designated witness:

a, The facts and circumstances relating to the NRG Ohio Pipeline LLC (Pipeline) and
NRG Power Midwest LLC (Power) regarding the construction of that certain
pipeline (the NRG Pipeline) described in the Affidavit of Alan Sawyer attached
hereto as attachment I (Affidavit) or otherwise.

b. The facts and circumstances relating to Pipeline and NRG Energy Inc. regarding
the construction of that certain pipeline (the NRG Pipeline) described in the
Affidavit of Alan Sawyer attached hereto as attachment 1 (Affidavit) or otherwise.

The facts and circumstances relating to or which establishes the necessity for the
construction of the NRG Pipeline asset forth at Paragraph 12 of the Affidavit or otherwise.

Each and every record and document provided to Pipeline by Power setting forth the usage
of natural gas es a fuel for the Avon Generating facility.

The facts and circumstances relating to any contract or agreement by and between Pipeline
and Power for the delivery of fuel gas for the generating facility described and identified
at Paragraph 5 of the Affidavit or atherwise.

The facts and circumstances relating to any ‘plans to add natural gas as a fuel source’ as
set forth and described at Paragraph 6 of the Affidavit.

The facts and circumstances relating to or which demonstrates and/ or substantiates the
assertion that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc. and/or
any relationship between NRG Power Midwest LLC, Pipeline and NRG Energy Inc.

The facts and circumnstances relating to or which demonstrates that Pipeline was ‘organized
to construct and operate approximately 20 miles of ...pipeline’. As set forth in Paragraph
8 of the Affidavit or otherwise.

The facts and circumstances relating to or which demonstrate that Pipeline has the
technical, financial, and managerial capability needed to operate a natural gas transmission
system as well as the requisite financial means to construct its proposed pipeline.

The facts and circumstances relating to any decision or decisions process by which Power
and/or NRG Energy Inc. have elected to continue fueling the generating facility with coal
and not natural pas and/or defer the conversion of the generating facility from coal to

natural gas.



10.

11.

13.

14.

15.

All contacts, applications, or other materials submitted to and or received from the Ohio
EPA:

a. For the construction/installation of emissions control equipment on the generating
facility for the purpose of continuing to use coal as fuel for the generating facility
and/or not natural gas as a fuel;

b, The designation of one or more boilers as a standby coal fueled unit that will not
be converted to natural gas fuel; and

C. The decision to not operate any boiler at the generating facility in the future,

The facts and circumstances relating to or reparding the acquisition,
construction/instaliation of machinery and equipment for converting any boiler at the
generating facility to natural gas.

The facts and circumstances relating to or regarding the acquisition,
construction/installation of machinery and equipment for controlling the emission of any
boiler at the generating facility that would be fueled by coal.

The facts and circumstances relating to or which demonstrates or describes any projected
or estimated cost of obtaining natural gas from Pipeline and or the revenue streem of
Pipeline from the sale of natural gas to the generating facility described in Paragraph 5 of
the Affidavit or otherwise.

Any studies, consultant’s reports, or other facts or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high

pressure gas pipeline.

Any studies, consultant’s reports, or other facts or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline and the damages to or restriction of property adjacent to the proposed
pipeline and or operation of a high pressure pipeline.
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AFFIDAVIT

STATEOFOHIO )

= ) 88
COUNTYOFLORAIN )

g
1, Alen Sewyer, being duly swom under oath state the following Is true. _

L Y em over the age of cighicen (18) end compeleat o givo the following
declaration, |

2. Iom presently, ond was at all relevant tl:.nea, the Vica President of NRG Ohio
Pipeline Company LLC (NRG Pipeline” or-"Cam_pany"J.

3, NRG Pipeline is a Deldwars Emited Uability company that is registered to do
business In the State of Ohlo.

4 NRGPipeline Is a wholly-owaed subsidlary of NRG Energy, Ins. ('NRG"), _

5 One of NRG*s subsid{arics, NRG Power Midwest LP, awna e 735 MW coal-fired
generating facility in Avon Leke, Ohio (*the Avon Lake Tacility™),

6. NRG Power Midwest LP plans to add nm ges as a fitel source for the boilers
at the Avon Luke facility,

7. NRG~Pipoline was organlzed for fransporting and transmiiting natural gas through
plpes to NRG Power MidwesLLP's Avon Lake facllity, -

8  More spcclﬁccily. NRG Pipeline was orgonized to construct end operais
approximately 20 ailey of 24-lnch to 30-iuch high pressure sicel pipeline in Lorain Couaty, Okio
to transpost and transmit natural gas to NRG Power Midwest LP’s Avon Lake fucility, .

9  On.Novamber 27, 2013, NRG Pipeline filed an dpplication with the Public
I.?llﬁtiea Commission of Qhio (“FUCO"), pucsuant o R.C, 490502, R.C. 4905.03 anld 4905.63,




for authority to operaio 3 nn Inimstato pipeline company in th'e slale of Ohdo, The application
was amended on Febraary 12, 2014. See, Exbibit No. 1 sitached heroto, Jin the Malier of the °
Application of NRG Ohlo Pﬁucﬂne Cony:am: LIC for duthority to Operate as an Oz‘:la Pipeline
Comnpary, Cssu No. 13-23 IS-PL-ACB (P.U.C.0. Fzb. 26, 2014) ("PUCO Finding and Order*),

10.  OnFabruary 26, 2014, the PUCO spproves NR.G Pipelina’s appliention fo opecate
A9 an intrastate pipeline company in the Stata of Ohfo. PUCO Tladings and Order st .

11, Inoppoving NRQ Pipeline’s application, the PUCO found that *NRG Pipeline.is
& public utility and Pipeline company, pursuant to R.C, 4905. 02 and 4905.03, and, as such, is
subject to the Commission's jurisdiction.” PUCO Findings and Ordoc at 9.

12.  On Novomber 6 2014, NRG Pipsline determined that it Wn9 peosssary to
appropriats and acquire perpetuat enssment nghla for the installation, constmcﬂnn, maintennnce,
upmuon and repsir of B natural gas pipaline in, oD, across, through and over the real property
desciibed In Parsgmph 4 of NRG Pipeline’s Verified Petiﬂon to Approprals Propctty and to Flx
Valtus Thecedf ("Potition®) to transporct aod transmit, nntural gas to NRG Poww Midwost LP's

. Avon Leke faoihly.
13.  On Decomber 19, 2014, NRG Plgeline filed a letter of notlfication application,

pursuant to Ohio Adm, Code 4906-11-01.

FURTHER AFFIANT SAYETH NAUGHT, Gﬂaﬂ,y ! ,

Also Sawyer / v

. - Yo .
SWORN T BIEFORE ME and subscribed in my presenco (his 225 déy of March, 2015 -




BRFORE
THE PUBLIC UTILITIES COMMISSION OF OLIO

In he l\g?uér of the Application of NRG ) .
= ipeline  Company LLC for )

A.“}hodty {0 OFMI’.E as an Ohio mpeune } Case No, 13-2315‘PL'A,CB
Company, . } .

EFINDING AND ORDER

The Comnlsaion finds:

(1)  On Novamber 27, 2013, as amended on February 12, 2014,
NRG Ollo Pipalina Company LLC (NRG Fipeline or
Comipany) {fed an application, purausnt to RLC. 4905,02,
4205.03(F), and 490563, for authorily to operaie s an
Intrastate pipelina company in the atate of Oflo, In the
apfilication, NRG Pipelina states that Itis @ Delaware Hmlted
liebllty company thiat s regiatered: to do business in Ohlo,
NRG Pipalins further sintes that it I a wholly-owned
subsldinry of NRG Energy, Ine. (NRG), which Is one of the
luzgest, power companies in the country, with nearly
100 gensration  asseta produclng more than 47,000
megawatts (MW), and retail energy providers serving more
than 2 million customass In 16 atates, NRG Pipeline notes
that one of NRG's subsldiarles, NRG Power Midwest LP,
owns a 753 MW coal-firsd genexating facllity in Avon Lake,
Ohlo, and plans (0 add natural gas as a fisel sourcs for the
bollera ot the facllity. NRG Pipellne explatns that it Intends
to provids the plpsline infrastructure to dallver natura) gas
to the facliity, and plans to comstruct and operata
approximately 20 mites of 24-Inch to 30-Inch Tigh pressure
steel plpellne in Loenin County, Ohlo, which would be
instelled adjacent to yoad right “way to the' oxtent
practicable,

B  Insupport of the application, NRG Plpeline states that |t hes
the technical, financlal, and managerial capabilily needed to
operale a natural gas tranamisslon aysiem of the type
plunned to' serve the Avon Lake facllity, as well as the
requisits financial means to construct the proposed plpeiing,
NRG Pipeline notes that it heg provided, along with ths
mpplcatioh, proot of the Company’s reglsiration with the
Oltles Gecretary of Stute, a map depieting the corrldars of two

EXHIBIT 1
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@

potentia! p!pe!fné routes, a 'snnunary of the Company's
technica) and managesil background, “and  financlal
information portaining to NRG,

Addilonally, NG Fipeline explains that, at the appropriate
tme, It plans 10.flle an application with the Okhlo Power
Sitlng Board for n cartificate to vonstruct and aperale the
propesed plpeline, NRG Plpaline fusther explaing that, afler
the plpeling Is constructed, the Company or ona of ils
affliates will enter into & Spechal contract with eny customer
served by the pipefine, pursuant to R.C, 490531, with any
such contracts being fled with the Comumnlssion for Epproval
prior 0 commencemant of servlce, JFor that renson, NRG
Pipelins riotas-that it has not proposed a Lasiff &t this time,

-and that the appropelate flling will ba made with the

Commisslon, if the Company or an afflifats Jaler decides to
establish a tarlff. NRG Pipaiine emphasizes that, although »
lUenlled number of other cammexclal or wanudacturing
customers may seek traaporiation of natura) gns through
the proposed pipeline, lts'purpose Is to sarve the Avon Lake
facility, such that natural gas may be used In placs of coal for
the generation of electrlclty at the faclllty,

Upon review of NRG Pipeline's appilcation, the Comuission,
finds that-the application Is xeasonabla and should be
approved. Specifically, wz find that NRG Pipeline's request
for authorlty to oparate as an Intrastate Plpeline campany in
the stals of Ohlo should be granted, NRG Prpsline has
provided sufficlent information In suppaxt of its application,
including eevoral extublts Intended to docoment that the
Company and its aftillates have the necessary tachnleal and
manaperjal experiise and financle] resouices o construct
and operata the praposed plpeline. Aceordingly, we find
thut NRG Plpeline Is a publlc utility and Plpeline company,
pussusgt o RC. 4905.02 and 4505.03, and, ny such, fs subject
to the Commission's juclsdicon, We further find that,
pursuant to RC, 490563, NRG Plpeline is subject to R.C,
Chapters 4301, 4503, 4905, 4909, and any other applicable
chapler set forth thereln. We also emphasiza that NRG
Pipeling 1s sublect to the ongolng  jurlsdiction and
supervison of the Commisslon with respect to the gas
plpeline safely standardy and requirements, as set forth in
R.C 490590 through 4905.96 and Ohlo Adm.Code Chaplet

.




19-B15-PL.ACE : 3

901:3-16.  Flnally, we note tiat otr epproval of NRG
Pipelina's application in this case dosa siot ralleve the |
Company of the obligation to fils a Proper application with
the Commlssion, at the appropriata ime, for approval ¢f a
Proposed tarlff or reasonable arrangemsnt enterad Info with
ity cuslomar, of to flle the necessacy npplication with the
Ohlo Power Sking Boacd for o certificate in construct and

operale the proposad pipeline,
Ttis, therafore,
ORDERED, That Nuérq:ama's application be npp'rovad. It ls, fusther,

ORDERED, That NRQ Qhip Plpsline Company LIC be added to the xofl of
publle utililes regulated by ihls Commission, JtJs, fusther,

ORDERED, That a cogy of this Finding and Order be served tipan all intereslad
persons and partiea afncocrod.P

THB PUBLIC UTILITIES COMMI&ION OFOHIO

odd Chlarz Ch

Steven D, Lessor 7 LynnSlaby
A=z A

t M. Beth Trembold Aslm Z, Hague

; 8)P/ec
Bntered in the Journa] FEB26 201

%‘_‘fi ;u..fas*hu«ru,p :
Barey F, el |

Secretary







PLEASE TYPE OR PRINT LEGIBLY — ONE FORM PER INDIVIDUAL COPY TO SERVE

IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

_ General Division - CIVIL
NRG Ohio Pipeline Company, LLC

Subpoena and Retumn
Plaintiff,
VS.
Case No. 15CV187151
Moore Road, LLC, et al.
Defendant. Attorney: Robert W. Mcintyre, Esq.

Attorney for; Defendant Moore Road, LLC
TO: (Print name and address below) Telephone: 216-642-3342
NRG Power Midwest, LP- Records Custodian E-mail (optional): wmcintyre@wegmanlaw.com

c/o Statutory Agent - CT Corporation System

if you have any questions concerning this subpoena,

please contact the attorney whose name and contact
information are listed above,

1300 East Ninth Street

Cleveland, Ohlo 44114

YOU ARE HEREBY COMMANDED TO, AT THE DATE, TIME, AND LOCATION LISTED BELOW:

Dauend and give testimony at a trial, hearing, or deposition.
Dpruduce the following documents, electronjcally stored information, or tangible things at a trial, hearing, or deposition:

L{Jprﬂduce and penmit inspection and copying of the following documents or clectronically stored information that are in
your custody, possession, or control: Pleasa saa attached Exhik A

I_lproduce and pemmit inspection and copying, testing, or sampling of the following tangible things that are in your
custody, possession, or control:

I_Ipermit entry upon designated land or other property that is in your possession or control described as (see Civ. R, 34):

DATE: _25th day of May 2016 mimE:__ 900 ok a.m./p.m.
LOCATION: Wegman Hessler & Vanderburg, 8055 Rockside Woods Blvd., Ste 200, Independence, Ohio 44131

WITNESS my signature and seal of sald Court at Elyrin, Ohio, this _18 of _May ,20L6

JOBEHECIERK

Attorney
Page | of 3



CASE NUMBER: 15CV187151 COPY TO SERVE

OHIO RULES OF CIVIL PROCEDURE - PARTIAL TEXT OF RULE 45 (revised 07/17/2014)

C) Protection of persons subject to subpoenas.
(1) A party or an atforney responsible for the issuance and service of a subpoena shall take reasonable steps to avoid imposing undue burden

or expanse on a person subject to that subpoena,

(2){a) A person commanded to produce under divisions (A)}1)b), (i), (iv), (v), or (vi) of this tule need not appeat in person at the place of
production or inspection unless commanded 1o atlend and give testimony ata depaosition, hearing, or trial.

(b) Subject to division (D){2) of this rule, a person commanded to produce undor divisions (A)(1)(b), (ifi), (iv), (v), or (vi} of this rule may,
within fourieen days after service of the subpoena or before the time specified for compliance if such Hme is less than fourleen days after
service, serve upon the parly or altorney designated in the subpoena wrillen objections to production, If objection is made, the party serving
the subpoena shall not be entitled to production except pursuant to an order of the court by which the subpoena was issued. If objection has
been made, the party serving the subpoena, upon notice to the person commanded 1o produce, may move al any time for an order to compel
the production. An order o compel production shall prolect any person who is not a party or an officer of a pazty from significant expense
resulting from the production commanded.

(3} On timely motion, the court from which the subpoena was issued shall quash or modify the subpoena, or erder appearance or produclion
only under specified conditions, if the subpoena does any of the following:

(a) Fails to allow reasonable time to comply;

{b) Requires disclosure of privileged or otherwise prolecied malter and no exceplion or waiver applies;

() Requires disclosure of a fact known or opinion held by an expert not retained or specially employed by any party In anticipation of
litigation or preparation for trial as described by Civ. R. 26(B)(5), if the fact or opinion docs not describe specific evenls or occurrencus in
dispule and results from study by that expert that was not made at the request of any party;

{(d) Subjects a person to undue burden,

(4) Before filing a motion pursuant 1o division (C)(3)(d) of this rule, a person resisting discovery under this rule shall attempt to resolve any
claim of undue burden through discussions with the issuing attommey. A motion filed pursuant 1o division (C){3}Yd) of this rule shall be
supporled by an affidavit of the subpoenaed person or a certificate of thal person’s attorney of the efforls made to resolve any claim of undue
burden,.

(5) If a motion is made under division (C){3){c) or (C)(3)(d) of this rule, the court shall quash or modify the subpoena unless the party in whose
behall the subpoena is issued shows a substantial need for the testimony or malerial thal cannot be otherwise met without undue hardship
and assures that the person fo whom the subpocna is addressed will be reasonably compensated.

(D) Duties in responding to subpoena.

{1) A person responding to a subpoena to produce documents shall, at the person's aption, produce them as they are kept in the usual course
of business or organized and labeled to correspond with the calegorics in the subpoena. A person producing documents or electronically
slored information pursuant 10 a subpoena for them shall permit their inspection and copying by all parties present at the ime and place set in
the subpoena for inspection and copying.

(2} If a request does not specify the form or forms for producing electronically stored information, a person responding to a subpoena may
produce the information in a form or forms in which the information is ordinarily maintained if that form is reasonably useable, or in any form
that is reasonably useable. Unless ordered by the court or agreed lo by the person subpoenacd, a person responding 1o a subpoena need not
produce the same clectronically siored information in more than one form,

(3} A parson need not provide discovery of electronically stored information when the production imposes undue burden or expense. On
molian to compel discovery or for 2 protective order, the person from whom electronically stored information is sought must show that the
informalion is not reasonably accessible because of undue burden or expense. If a showing of undue burden or expense is made, the court may
nonctheless order production of electronically slored information if the requesting party shows good cause. The court shall consider the
factors in Civ. R. 26(B)(4) when determining if good cause exists. In ordering production of electronicatly stored information, the court may
spedify the formal, extent, timing allocation of expenses and other conditions for the discovery of the eledronically stored information,

(4) When information subject lo a subpoena is wilhheld on a claim that it is privileged or subject to prolection as trial preparation materials
under Civ. R. 26(B)(3) or (4), the claim shall be made expressly and shall be supporied by a description of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party 1o conlest the claim.

(5) If information is produced in response lo a subpoena that is subject to a claim of privilege or of protection as trial preparation malerial, the
person making the claim may natify any party that received the information of the claim and basis for it, After being notified, a recefving party
musl prompily retum, sequester, or destroy the specified information and any copies wilhin the party’s possession, cusiody or control. A
party may nol use or disclose the information until the daim is resolved. A receiving party may promptly present the information to the courl
under seal for a determination of the claim of privilege or of protection as trial-preparation malerial. If the recriving party disclosed the
information before being notified, it must take reasonable steps o retrieve it. The person who produced the infosmation must preserve the

information until the claim is resolved.
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FOR FILING WITH CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO

NRG Ohio Pipeline Company, LLC CASE No. 15CV187151

)
)
Plaintiff, )
)
VS. ; jupgg Christopher R. Rothgery
)
)
Moore Road, LLC, et al. ) RETURN OF SERVICE
) OF SUBPOENA
Defendant. )

NAME AND ADDRESS OF PERSON ON SUBPOENA: NRG Fowsr Midwast, LP - Records Custodian
¢/o Statutory Agent, CT Corporation System, 1300 East Ninth Streel, Cleveland, Otilo 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Daposition: May 25, 2016 at 8.00am at Wegman Hassler & Vanderburg, 6055 Rockside Woods Bivd., Ste 200, Independenca, Ohlo 44131

(The following to be completed by Sheriff, process server, or attorncy)

I received this Subpoena on ,20 , &nd served the same on the person herein

named on ,20

Service was accomplished by

| was unable to complete service for the following reason(s):

SHERIFF'S FEES PROCESS SERVER/ATTORNEY CERTIFICATION
Service and Return s I certify that the foregoing information is correct to the
Mileage # miles i best of my knowledge and belief.
Copies $
Total: §

PHIL R. STAMMITT!, Lorain Co. Sheriff (signature of individual performing service)

BY:

Page 3 of' 3



Exhibit “A”



IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPEINE COMPANY, LLC, ) CASENO. 15CV187151
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
V. ) Magistrate James Blaszak
)
MOORE ROAD, LLC, et al. ) NOTICE OF DEPOSITION OF RECORDS
) CUSTODIAN DESIGNATED BY NRG
Defendants. ) POWER MIDWEST, LP

Please take notice that on May 25, 2016 beginning at 9:00 a.m., counsel for Defendant,
Moore Road, LLC, will take the deposition of a person or persons identified and designated
by NRG Power Midwest, LP as Records Custodian who is knowledgeable to testify with
respect to the matters set forth on Exhibit A. The deposition will take place at the offices of
Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200, Independence, Ohio
44131. The deposition shall proceed in accordance with the Ohio Rules of Civil Procedure in the
presence of a notary public, and be recorded by a stenographer, and shall continue from day-to-

day until complete.

Respectfully submitted,

Rob¥rt W Awlntyre (0006768)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: remcintyre@wegmanlaw.com
jrcarson@wegmanlaw.com

Attorneys for Defendant Moare Road, LLC



CERTIFICATE OF SERVICE

Ihereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of

Records Custodian Designated By NRG Power Midwest, LP was served this 18th day of May,

2016 upon the following via e-mail:

Dennis M. O'Toole, Esq. (dotoole@omdplaw.com)
John D. Latchney, Esq.  (jlatchney@omdplaw.com)
O’Toole, McLaughlin, Dooley

& Pecora Co., L.P.A.
5455 Detroit Road
Sheffield Village, Ohio 44054

Attorneys for Plaintiff
NRG Ohio Pipeline Company, LLC

Roberl W Mcliityre'(0006768)
An attorney for Defendant Moore Road, LLC



ta

EXHIBIT A

(to Notice of Deposition of
Records Custodian of NRG Power Midwest LP)

~-Records-

All correspandence by and between:

a.

Pipeline and Power regarding the construction of that certain pipeline (the NRG
Pipeline) described in the Affidavit of Alan Sawyer attached hereto as Aftachment

1 or otherwise.

Power and NRG Energy Inc. regarding the construction of that certain pipeline (the
NRG Pipeline) described in the Affidavit of Alan Sawyer attached hereto as
Attachment 1 (Affidavit), or otherwise.

Each record or document which establishes the necessity for the construction of the NRG
Pipeline asset forth at Paragraph 12 of the Affidavit, or otherwise.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for converting any boiler at the penerating facility to natural gas.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for controlling the emission of any boiler at the generating facility to natural

gas.

Each record or document which describes or is related to the following:

a.

Acquisition of real estate and /or easements for the construction of the NRG
Pipeline;

Any construction contracts, bids, requests for bids or quotations for the construction
of the NRG Pipeline; and

The interconnection of the NRG Pipeline with any gas transmission facility or
pipeline owned by others than NRG Pipeline.

Each record or document which describes or is related to the following;

a.

The acquisition of gas transmission pipe, pipeline materials, machinery and
equipment or facilities for the construction and/or installation of the NRG Pipeline;

and

The design, engineering, geotechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of the

NRG Pipeline.



Each record or document which describes or is related to any communication,
administrative filing or application, or other submission 1o or with the following relating

to the NRG Pipeline:

a The Ohio Department of Natural Resources;
b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;
e. City of Avon Ohio;

£ The City of Avon Lake Ohio;

g Lorain County;

h. Any other agency of the State of Ohio; and

i.

Any agency of the United States Government.

Each record or document which describes or is related to the following:

a.

C.

Acquisition of machinery or equipment for the conversion of any boiler at the Avon
Generating facility to natural gas as a fuel,

Any construction contracts, bids, requests for bids or quotations for the construction
of the natural gas fuel boiler conversion; and

The interconnection of the NRG Pipeline with the generating facility.

Each record or document which describes or is related to the following:

a.

The acquisition of machinery, equipment or the construction of facility for the
construction and/or installation of any emission control systems to enable the
generating facility to continue to bum coal as a fuel;

The design, engineering, geotechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of any
emission control systems to enable the generating facility to continue to burn coal
as a fuel; and

The purchase of coal fuel for the operation of the generating facility including but
not limited to supply contracts, optioas, or other commercial undertakings to obtain

a supply of coal for fuel at the generating facility.



10.

11.

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to conversion of any boiler at the generating facility to the use of natural gas as a fuel

a. The Ohio Department of Natural Resources;

b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;

e. City of Avon Ohio;

f. The City of Avon Lake Ohio;

g Lorain County;

h. Any other agency of the State of Ohio; and

i, Any agency of the United States Government.

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to conversion of any boiler at the generating facility to the use of coal as a fuel:

a. The Ohio Department of Natural Resources;
b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;
e. City of Avon Ohio;

f. The City of Avon Lake Ohio;

g. Lorain County;

h. Any other agency of the State of Ohio; and

i. Any agency of the United States Government.

Each and every record or document that describes or refers to any contract or agreement
by and between Pipeline and Power for the delivery of fuel gas for the generating facility
described and jdentified at Paragraph 5 of the Affidavit, or otherwise.



13.

14

16.

17

18.

19,

Each and every record or document that evidences any “plans to add natural gas as a fuel
source’ as set forth and described at Paragraph 6 of the Affidavit, or otherwise,

Each and every record or document that establishes, demonstrates and/ or substantiates the
statement in Para 4 that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc.

Each and every record and document that demonstrates that plaintiff was ‘organized to
construct and opetate approximately 20 miles of ...pipeline’. As set forth in Paragraph 8
of the Affidavit.

Each and every record and document that demonstrates that Pipeline has the technical,
financial, and managerial capability needed to operate a natural gas transmission system as
well as the requisite financial means to construct its proposed pipeline.

Each and every record and document that describes or is related to any decision or decisions
process by which Power and/or NRG Energy Inc. have elected to continue fueling the
generating facility with coal and not natural gas and or defer the conversion of the
generating facility from coal to natural gas.

Each and every record and document that describes any projected or estimated costs to
acquire natural gas for the generating facility described in Paragraph 5 of the Affidavit.

Each and every record and document that describes any studies, consultant's reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipeline.

Each and every record and document that describes any studies, consultant’s reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure pas pipeline and the
damages to or restriction of property adjacent to the proposed pipeline and or operation of

a high pressure pipeline.
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AFFIDAVIT

STATROFOHIO )

. ) 8S;
COUNTY OF LORAIN )

1, Alan Sewyer, being duly swom under osth stats ths followlng Is true, |

L. I am over the 2ge of eighleen (18) end ;'omp.-.tent to give the following
declaration, 2 ‘

2. 1am presently, aod was at alt releyant ﬁme.s the Vica President of NRG Dhio _
Pipeline Company LLC ("NRG Pipeline” or "Corapany™),

3, NRG Pipeline is a Daldwars limited liability company that js rogistered to do
business in the State of Ohio,

4. NRGPipellie Is a wholly-owned subsidiary of NRG Energy, Ino. ('NRG".

5. One of NRG's aul;sidiarlu. NRG Power Midwest LP, owns a 735 MW coal-fired
geaseating facllity in Avon Lake, Ohio (the Avon Lake fucility").

6. NRG PowerMidwest LP plans to add nataral Bas as a fiiel source foc the boilers
at the Avon Lake facility,

7. NRG Pipelioe was argenized for fm@oﬂmg ond trensmilting natural gas through
Pipes toNRG Power Midwest LP’s Avon Lake facility,

8  More apeq.ﬁcn]ly, NRG Pipeline was orgenized to construct and oporate
spproximately 20 iniles 0 24-fnch 1o 30-inch high pregsure steel plpeline in Lorain County, Ohio
to traaspost and trausmit natural gas to NRGPower Midwest LP's Avon Loke facility, .

9, On.November 27, 2013, NRG Pipeline filed an application with the Public
I.{tilitles Commission of Ohlo ("PUCO™), pursuant o R.C, 4505,02, R.C. 4905.03 al;d 4905.63,




for suthority to operato ag un Intcasteto plpeline company in tlfe stale of Ohlo, The application
was amended on Fabruary 12, 2014, See, Bxhlbit No. 1 attached bereto, Jn the Matter of the
Application of NRG Ohlo Pipel!ne Canq:any LLC for Authorlty to Operala as an Ohio Pt Ipeline
Comnpany, Case No. lS-HIS-PLACB ®.U.C.0. Feb, 26, 2014) (“PUCO Finding and Order”),

10.  OnFobruary 26, 2014, the PUCO approved NRG Pipeline's application fo operals
&3 an intrastats pipeline tompany in tho Stats of Ohip, PUCO Pindings and Order at §4,

1 Inapproving NRG Plpeline's epplication, the FUCO found that “NRQ Pipeline is
o public wility and pipeline company, pursuant to R.C. 4905.02 and 4905.03, and, a3 such, is
subjest to the Commission's jurisdiction,” PUCO Findiogs and Ordorat §4,”

12, On November 6, 2014, NRG Pipeline determined that it was necessary to
approprials and acquits perpotusl axsement ﬂghls for the inslallation, construct{m, maintenance,
opmhon and tepalr of & natural gas pipeline in on, acroas, through and over th-e real propesty
described in Paragraph 4 of NRG Pipeline's Verified Petilion lo Appropriete Proparty end (o Fix
Value Theradf (“Petition”) to transport and transmit nnInraI gas to NRO Power Midwest LP's
. AvonLaks fnoihty

13.  On December 19, 2014, NRG Pipeline filed a letter of notificoion application,
pumunnt to Ohlo Adm, Code 4906-11-01,

FURTHER AFFIANT SAYBTH NAUGHT. aﬂa/’u? g

Alan Suwyer

*

. Yo
SWORN TO BEFORE ME and subscribed in 1y presene tlis 625" diy of March, 2015

—



BEFORY
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matier of tha Application of NRG )

Ohlo  Plpel

Authority 1o
Compnny.

ine  Company LLC for ) '
Operate a5 an Ohlo Plpaline ) C#seNo, 13-2315-PL-ACR
. ) G

BINDING AND ORDER

The Comuntlagfon finds;

®

@

On November 27, 2013, as amended on February 12, 2014,
NRG Ohlo Plpaling Company LLC (NRG Fipellne or
Camipany) filed an application, pursuant to RC, 490502,
4905.03(F), and 490563, for authority to operate as an
Intrasiate pipelins company in ths state of Ohlo, In the
applicatton, NRG Plpetina staies that it is a Dalaware Bmited
liability company tat Is regtered: to do business in Ohlp,
NRG Plpelina further states that it Is a whollyowned
subsidiary of NRG Energy, Inc. (NRG), which Is one of the
largest, power companles in the country, with nearly
100 generation  nssels producing more than 47,000
megnwatts (MW), and retall energy providers serving more
than 2 million custoraers In 16 flatos, NRG Pipeling notes
thot one of NRG's subsidiaries, NRG Power Midweat LP,
0Wlg & 753 MW coal-fired generating facllity in Avon Lake,
Ohio, and plans {6 ndd natural £20 a8 & fuz] cource for the
botlera at tha Tecllity, NRG Bipajine explains that It Iatends
‘o provida tho plpetine infrastrustuse to deliver natugal gas
to the facllity, and plans to construct and operats
Epproximxiely 20 miles of 2¢-inch (o 80-Inch Ngh pressure
aleel plpeling in Logain Counly, Ohlo, which would be
Installad adjacent to road right-ofway to the extent
Ppracticabls,

Insuppert of the application, NRG Pipeline states that [t has
the: technleal, financlal, and managesinl capabillty needed to
oparals & natumal pas banmmbsglon sysiem of the type
Planned o' serve the Avan Lake Encllity, es well as the
zequislte financlel means to cansiruct the proposed plpelineg,
NRG Fipelioe notes that jt hag provided, along with the
application, proof of the Company’s segisiration with the
Ohlo Secrutary of State, #.map depleting tha corridors of twa

EXEIBIT 1
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18235.pLAch

potential plpeling routes, o summary of the Company's
technical and menaperal background, “and  flnanclal
information portalning fo NRG,

Slting Board for o certificata o construct and aperate the
propased plpeline. NRG Pipeline furihes explaina that, after
tho plpeling 15 canstructed, the Company or ona of iis

flintes will enter into 4 wpecal conteact with any custormer
served by the pipeline, pussuant to R.C, d905.31, with uny
such contracts being fled with the Commission for approval
prlot 1o commencement of servica, .For that reason, NRG
Pipeline notes. that it has not proposed & tarlff et thla tims,
end that the Rppropriate flling will ba mada with the
Commission, if the Company o an affifiate Inter decidas to
estublish a tarltf, NRG Fipeline emphasizes that; although &
ltmitgd number of other commercla] o Imanufeacturing
cuslomers sy susk transportation of nitural gos through
the fraposed pipeline, Us'putpose la to serve the Avan Lake
fachilty, such that natural gas may be used In placs of coal for
the generation of eleciciclty at the facllity.

Upen review of NRG Pipeline’s application, the Camnisaion
finds that- the application, Is reasanable and should ba
approved. Epeciileally, we find that NRG Pipelina's request
for authoalty 1o Opetaie asan Intrastale pipeling campany in
the #tats of Ohlo should ba pranted. NRG Plpeline has
provided sufficlent information i suppazt of lts gpplication,
including several exhitity Intended to documnent’that ghe
Company and ils affiliates have the necessary tachneaf and
mamgerlal experiiss and Ananclal vesouives to cangiruct
and operate the proposed pipelina. Aceordingly, we find
that NRG Pipeline Is a publlc utilty and pipelie company,
pursunnt to R.C, 4905.02 and 4905.03, and, as puch, Is subjoct

the Commiasion's fucisdicion, We further find that,

Chaplers 4501, 4903, 4905, 4509, and any other applicable
chapfer sat forth therein, We also emphasize that NRG
Pipeline 15 sublect to he juslsdiction and
supasvision of the Commisslon with respect ‘to the pas
pipelive safely standardy pnd requlrements, as ast forth in
RC, 4505.90 through 490596 and Ohlo Adm.Code Chapler




13-2315-FL-ACE

4901116, Finally, we note that our approval of NRG
Pipeline's npplication {n this cast doss ot salieye the
Company of the obligation to file pruper application iith
the Commlsslon, at the appropriate time, for approval of
propossd tasiif or reasonable srrangement entered inin with,
fny eustomar, ot to flle the necessa application with the
Ohlo Power Siing Board for a cer cate to conshruct and
cperata the proposed pipeline,

It{s, therafare,
ORDERED, That NRG Plpelinc's application beapprovad. Ifls, further,

ORDBRED, That NRG Ohlo Fipsline Company LLC be added to the rofl of
public ulilitles ragulated by thls Commissfon. It is, futher,

ORDERED, That a copy of this Finding and Order be served upon all interested
persons and parties of record.

THE PUBLIC UTILITIS COMNHSSIOI'{ ORORIO

M. Beth Trambold AslmZ Haque

. SfP/se
Entered in the Joumal pa's § 9414

?_gg’i‘hf-ﬂu .
oy ¥, McNeal

Secrstary
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PLEASE TYPE OR PRINT LEGIBLY - ONE FORM PER INDIVIDUAL COPY TO SERVE

IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

General Division - CIVIL
NRG Ohio Pipeline Company, LLC

Subpoena and Return
Plaintiff,
V8.
Case No. 15CV187151
Moore Road, LLC, et al.
Defendant. Attomney: Robert W. Mcintyre, Esq.

Attorney for: Defendant Moore Road, LLC
TO: (Print name and address below) Telephone: 216-642-3342
NRG Pawer Midwest, LP - Corp, Representative E-mail (optional): rwmcintyre@wegmaniaw.com

¢/o Statutory Agent - CT Corporation System

If you have any questions concerning this subpoena,

please contact the attorney whose name and contact
information are listed above.

1300 East Ninth Street

Cleveland, Ohio 44114

YOU ARE HEREBY COMMANDED TO, AT THE DATE, TIME, AND LOCATION LISTED BELOW:

anend and give testimony at a trial, hearing, or deposition.
I:,produce the foliowing documents, electronically stored information, or tangible things a1 a trial, hearing, or deposition:

'produce and permit inspection and copying of the following documents or electronically stored information that are in
your custody, possession, or control:

I__produce and permit inspection and copying, testing, or sampling of the following tangible things that are in your
custody, possession, or control:

I_Ipermil entry upon designated land or other property that is in your possession or control described as (see Civ. R. 34):.

DATE: __17th day of August ,20.18  TIME: 9:00 o’clock a.m./p.m.
LOCATION: YWegman Hessler & Vanderburg, 6055 Rockside Woods Bivd., Ste 200, Independence, Ohio 44131

WITNESS my signature and seal of said Court at Elyria, Ohio, this _Sth__ day of __August ,20_16

, Attorney.

by ____
Robért W, n 68)

Poge ) of 3




156CV187151

CASE NUMBER: COPY TO SERVE
OHIO RULES OF CIVIL PROCEDURE - PARTIAL TEXT OF RULE 45 (revised 07/17/2014)

C) Protection of persons subject to subpoenas,

(1) A party or an attorney responsible for the issuance and service of a subpoena shall take reasonable steps to avoid imposing undue burden
or expense on a person subject to that subpoena,

{2)(a) A person commanded to produce under divisions (AK1)(b), (iti), (iv), (v), or {vi) of this rule need not appear in person at the place of
production or inspection unless commanded to attend and give testimony at a deposition, hearing, or trial,

{b) Subject to division (D){2) of this rule, a person commanded (o produce under divisions (A)(1)(b), (iii), (iv), (v), or (vi) of this rule may,
within fourleen days after service of the subpoena or before the time specified for comptiance if such time is less than fourteen days after
service, serve upon the party or altorney designated in the subpoena written objections to production. If objection is made, the party serving
the subpoena shall not be entitled to production except pursuant to an order of the couct by which the subpoena was issued. If objection has
been made, the party serving the subpoena, upon notice to the person commanded to produce, may move at any time for an order 1o compel
the production. An order to compel production shall protect any person who is not a party or an officer of a party from signifiant expense
resulling from the production commanded.

(3) On timely motion, the court from which the subpoena was issued shall quash or modify the subpoena, or order appearance or production
only under specified conditions, if the subpoena does any of the following:

{a) Fails to altow reasonable time to comply;

{b} Requires disclosure of privileged or otherwise protecied malter and no exception or waiver applies;

(<) Requires disclosure of a fact known or opinion held by an expert not retained or spedally employed by any party in anticipation of
litigation or preparation for trial as described by Giv. R, 26{B)(5), if the fact or opinion does not describe spedfic events or occurtences in
dispule and resulls from study by that expert that was not made at the request of any party;

{d} Subjects a person lo undue burden.

{4) Before filing 2 motion pursuant ta division {(C){3)(d) of this rule, a person resisting discovery under this rule shall attempt to resolve any
claim of undue burden through discussions with the issuing attomey. A motion filed pursuant to division (C){3)(d) of this rule shall be
supporled by an affidavit of the subpoenaed person or a certificate of that person's atiorney of the efforis made to resolve any claim of undue
burden.

(5) If a motion Is made under division {(C){3)(c) or (C)(3}{(d) of this rule, the court shall quash or modify the subpoena unless the party in whose
behalf the subpoena is issued shows a substantial need for the testimony or material that cannol be otherwise met without undue hardship
and assures that the person lo whom the subpoena is addressed will be reasonably compensated.

(D) Duties in responding to subpoena.

(1) A person responding to a subpoena lo produce documents shall, al the person's option, produce them as they are kept in the usual course
of business or organized and labeled to correspond with the categories in the subpoena, A person producing documents or electronically
stored information pursuant to a subpoena for them shall permit Lheir inspection and copying by all parties present at the time and place set in
the subpoena for inspection and copying.

(2) If a request does not specify the form or formns for producing electronically stored information, a person responding to a subpoena may
produce the information in a form or forms in which the information is ordinarily maintained if that form is reasonably useable, or in any form
that is reasonably useable. Unless ordered by the court or agreed lo by the person subpoenaed, a person responding 1o a subpoena need not
produce the same electronically slored information in more than one form.

(3) A person need not provide discovery of electronically stored information when the production imposes undue burden or expense. On
motion to compel discovery or for a protective order, the persen from whom electronically stored information is sought must show that the
information is not reasonably accessible because of undue burden or expense. If a showing of undue burden or expense is made, the court may
nonetheless order production of electronically stored information if the requesting party shows good cause. The court shall consider the
factors in Civ. R. 26(B}{4) when delenmining if good cause exists. In ordering production of electronically stored information, the court may
specify the formalt, extent, timing allocation of expenses and other conditions for the discovery of the electronically stored information,

(4) When information subject lo a subpoena is withbeld on a claim that il is privileged or subject lo protection as trial preparation malerials
under Civ. R. 26(B)}(3) or (4), the claim shall be made expressly and shall be supported by a description of the nature of the documendts,
communications, or things not produced that is suffident to enable the demanding party to contest the claim.

(5) If information is produced in respense lo a subpoena that is subject 1o a claim of privilege or of protection as trial preparation material, the
person making the claim may notify any party that received the information of the claim and basis for it. After being notified, a receiving party
must promptly retumn, sequester, or destroy the specified information and any copies within the party’s possession, custody or control. A
party ay not use or disdose the inforration until the daim is resolved, A receiving party may promptly present the information to the court
under seal for a determination of the claim of privilege or of protection as trial-preparation malerial. If the receiving pasty disclosed the
information before being notified, it must take reasonable steps to retrieve it. The person who produced the information must preserve the
information until the claim is resolved.
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FOR FILING WITH CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO

NRG Chio Pipeline Company, LLC cAaseno, 15CVv187151

Plaintiff,

Moore Road, LLC, et al. RETURN OF SERVICE

OF SUBPOENA

)
)
)
)
A ; Jupcg Christopher R. Rothgery
)
)
)
)
Defendant. )

NAME AND ADDRESS OF PERSON ON SUBPOENA: NRG Power Midwes! LP - Corporate Representative
clfo Statulory Agent, CT Comosstion System, 1300 East Ninth Streat, Cleveland, Ohlo 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Daposition: August 17, 2016 al :00am et Wegman Hesslar & Vanderburg, 6055 Rockside Woods Blvd., Ste 200, Indepandancs, Ghio 44131

(The following to be completed by Sheriff, process server, or attosney)

| received this Subpoenz on __August 5 ,20_16 , and served the same on the person herein

named on ___August 8 ,20 16

Service was accomplished by Corporate Service, upon Debbie Justice, Corporate QOperations Specialist
at CT Corporation System, 1300 E. Ninth Street, Suite 1010, Cleveland, OH 44114 at 12:42 p.m. .

| was unable to complete service for the following reason(s):

SHERIFF'S FEES PROCESS SERVER/ATTORNEY CERTIFICATION
Service and Return § ! certify that the foregoing information is correct to the
Mileage # miles $ best of my knowledge and belief.
Copies L
o =5 EL

PHIL R. STAMMITT1, Lorain Co. Sheriff (signature of individua) performing service)

BY:
Deputy Print name: qu n D S_r_iu_) ;" 1{ 6Of7 -}5“9)
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Exhibit “A”



IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

NRG OHIO PIPEINE COMPANY, LLC, ) CASENO. 15CV187151
).
Plaintiff, ) JUDGE Christopher R. Rothgery
)
V. ) Magistrate James Blaszak
)
MOORE ROAD, LLC, ef al. ) NOTICE OF DEPOSITION OF
) REPRESENTATIVE DESIGNATED BY
Defendants, )} NRG POWER MIDWEST, LP PURSUANT
) TO OHIO RULE 30(B)(5)

Please take notice that on August 17, 2016 beginning at 9:00 a.m., counsel for Defendant,
Moore Road, LLC, will take the deposition of a person or persons identified and designated
by NRG Power Midwest, LP, pursuant to ORCP 30(B)(5), who is knowledgeable to testify
with respect to the matters set forth on Exhibit A. The deposition will take place at the offices
of Wegman Hessler & Vanderburg, 6055 Rockside Woods Bivd., Ste, 200, Independence,
Ohio 44131. The deposition shall proceed in accordance with the Ohio Rules of Civil Procedure
in the presence of a notary public, and be recorded by a stenographer, and shall continue from day-

to-day until complete.

Robert W. McIntyre (0006768)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rwmcintyre@wegmanlaw.com
jrcarson@wegmanlaw.com

Attorneys for Defendant Moore Road, LLC



CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of
Representative Designated By NRG Power Midwest, LP Pursuant To Ohio Rule 30(B)(5) was

served this 5th day of August, 2016 upon the following via e-mail:

Dennis M. O’Toole, Esq. (dotoole@omdplaw.com)
John D. Latchney, Esq.  (jlatchney@omdplaw.com)
O'Toole, McLaughlin, Dooley

& Pecora Co., L.P.A.
5455 Detroit Road
Sheffield Village, Ohio 44054

Atrorneys for Plaintiff’
NRG Ohio Pipeline Company, LLC

S

Robert W Mclntyre (0006768)

An attorney for Defendant Moore Road, LLC



EXHIBIT A

(to Notice of Deposition of Representative of NRG Power Midwest LP
Pursuant to Ohio Rule 30(B)(5))

Matters and topics for examination of each designated witness:

a. The facts and circumstances relating 1o the NRG Ohio Pipeline LLC (Pipeline) and
NRG Power Midwest LLC (Power) regarding the construction of that certain
pipeline (the NRG Pipeline) described in the Affidavit of Alan Sawyer attached
hereto as attachment 1 (Affidavit) or otherwise.

b. The facts and circumstances relating to Pipeline and NRG Energy Inc. regarding
the construction of that certain pipeline (the NRG Pipeline) described in the
Affidavit of Alan Sawyer attached hereto as attachment 1 (Affidavit) or otherwise,

The facts and circumstances relating to or which establishes the necessity for the
construction of the NRG Pipeline asset forth at Paragraph 12 of the Affidavit or otherwise.

Each and every record and document provided to Pipeline by Power setting forth the usage
of natural gas as a fuel for the Avon Generating facility.

The facts and circumstances relating to any contract or agreement by and between Pipeline
and Power for the delivery of fuel gas for the generating facility described and identified
at Paragraph 5 of the Affidavit or otherwise.

The facts and circumstances relating to any ‘plans to add natural gas as a fuel source’ as
set forth and described at Paragraph 6 of the Affidavit.

The facts and circumstances relating to or which demonstrates and/ or substantiates the
assertion that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc. and/or
any relationship between NRG Power Midwest LLC, Pipeline and NRG Energy Inc.

The facts and circumstances relating to or which demonstrates that Pipeline was ‘organized
to construct and operate approximately 20 miles of ...pipeline’. As set forth in Paragraph
8 of the Affidavit or otherwise.

The facts and circumstances relating to or which demonstrate that Pipeline has the
technical, financial, and managerial capability needed to operate a natural gas transmission
system as well as the requisite financial means to construct its proposed pipeline.

The facts and circumstances relating to any decision or decisions process by which Power
and/or NRG Energy Inc. have elected to continue fueling the generating facility with coal
and not natural gas and/or defer the conversion of the generating facility from coal to
natural gas.



10.

11

12.

13.

14.

I5.

All contacts, applications, or other materials submitted to and or received from the Ohio
EPA:

a. For the construction/installation of emissions control equipment on the generating
facility for the purpose of continuing to use coal as fuel for the generating facility
and/or not natural gas as a fuel;

b. The designation of one or more boilers as a standby coal fueled unit that will not
be converted to natural gas fuel; and

c. The decision to not operate any boiler at the generating facility in the future.

The facts and circumstances relating to or regarding the acquisition,
construction/installation of machinery and equipment for converting any boiler at the
generating facility to natural gas.

The facts and circumstances relating to or regarding the acquisition,
construction/installation of machinery and equipment for controlling the emission of any
boiler at the generating facility that would be fueled by coal.

The facts and circumstances relating to or which demonstrates or describes any projected
or estimated cost of obtaining natural gas from Pipeline and or the revenue stream of
Pipeline from the sale of natural gas to the generating facility described in Paragraph 5 of
the Affidavit or otherwise.

Any studies, consultant’s reports, or other facts or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline.

Any studies, consultant’s reports, or other facts or circumstances regarding or related to
any safety set-back or buffer zone associated with the construction and operation of a high
pressure gas pipeline and the damages to or restriction of property adjacent to the proposed
pipeline and or operation of a high pressure pipeline.
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STATROFOHID )
comTYorLorAN ) .
1, Alan Sawyor, being duly swom tader onth siate the following Istruc,

. 1 am over the sge of cighicen (18) eod ;ompctan! fo give fhe following
declaritlon, 1 ' 1

2. " Iam presontly, nad was at elt re.lmnnlmu, the Vica President of NRQ Ohio )
Pipeling Company LLC ¢NRG Pipeline or "Cnmpmy“]

3, NRG Plpeline {s 8 Deliware Emited lsbllity company that §5 registored {0 do
busizess In the State af Ohio,

4. NRGPipeline Is o wholly-owned subsidiary of NG Eazrgy, loc. ('NRG™). :

S Ons of NRG's subsidinries, NRG Powar Midwest LP, owns & 735 MW conl-fired
geaeraliog factity in Avan Leke, Oblo (“fhe Avon Lake ful.llly")

6 NRG Pawer Midwest LP plans to lddnuurul £es s a fuel source for the bojlers
at the Avon Laks facllity,

7. NRG Pipsllne was organized for transporting sed transtaltting matural gas hrough
plpes to NRG Power Midwest LP's Avon Lakofollity,

8 Mo lpﬂ]ﬁﬂiiy. NRG Pipeline was orgunlzed t0 comtruét and oparals
sppruximately 20 wiles 0f 24-tnch to 30-inch bigh pressiure ateel pipelips b Lorata Cotnty, Okdo
1o transpast mnd trgusmolt netural gas to NRG Powes Midwest LP's Avon Laks facility,

9, On.Novimber 27, 2013, NRG Fipelino filed an dpplicatlon with the Public
Utiliies Commision of Oblo ("PUCO), prcsiaat to R.C. 490502, R.C. 430503 a0d 490563,




for adtharity o operals #s an Intrastato pipeline company Ja {lio stale of Ohlo, The nppﬂulinn

was smonded on Fabruary zz. 2014, See, Exhibit No, ] attached borelo, Ji the Matler qﬂlw '

dpp!fmllon of NRG Ohlo .P{mfhze Company LLC for Authorlty fo Operais as an Ohlo Plgeline
Company, CasoNo. 13-2315-&403 (P.U.C.0. Feb, 26, 2014) ("FUCO Finding ad Ordec”),

10.  OnFabsuary 26, 2014, the PUCO spproved HRG Fipelina's application to openale
B3 an intrastals pipeling company In the Stals of Ohia, PUCO TPindlogs and Orderat 4,

1. Inappeoving NRQ Pipalina's application, the FUCO found that “NRG Pipeline is
e publlc uility and pipeline company, pursusnt to R.C, 4905.02 and 4905,03, and, a3 such, is
sublect to theCummlulou.'ljurl:dlcﬂon * PUCO Findings and Ozdor at§d.’

12, On Novamber 6, 2014, NRG Pipeline dstarmined that it was beoessary to
appsoprisle and scquire perpstual essement :ighh for the installation, eonsmmn, malnteannco,
npmﬂonund fepsir of 8 nntural gas plpetine ln. on, across, through aad ovee the real property
descibed In Paragmph 4 of NRG Fipellne's Vo.dﬂedl’ellﬂon to.Appropdats Pmpetty and to Fix'
Valuo Thereof ("Fetition™) to transpoct gnd trammil.mtml gas io NRO Pownr Midwest LP's

. Avon Leke ﬁml!lty.

13.  On December 19, 2014, NRG Pipeline filed a Intior of notlGcation application,

pu;sunnl:to Ohio Adm. Codo 4906-11-01.

FURTHER AFFIANT SAYBTH NAUGHT, %\Jw

AlaSwwyer /Y

SWORN TO BEFORE ME and subscribed In my presenco this o?sy’ﬁi of March, 2005 -

L1




In the My

BHPORK
THE PUBLIC UTILITZES COMMISSION OF OL10

lée af the Applcation of NEG ) -

Chlo Fipelina @

: LLC for : X
Anthorlty fo Opmti::;p:'nw Olio Pipaline !) Cese Ne, 19-2915-PL-ACB
Company. . .

.l

FINDING AND ORDIR

The Commisafon flnd;

L)

@

On November 27, 2013, as amended on February 12, 2014
NRG Oklo Fipalina Company LLC (NRG Biptlins. o

or
Comprny) fed an applicston, putiusnt to RC, 490502,

4%0503(F), and 491583, for authodly to operaia s ar,
intrastale pipeling company in the stafe of Oklo, Yn the
npflhﬂon. NRG Pigefing stales that It s w Delaware Umlted
lisbillty company tint 15 ragistezed, to do business fn Ohilo,
NRG Pipaling further stntes that it s a wholly-owned
mhldluyofNRGBmgy,Inc.(NRtﬂ,wﬁchh cas of the
Ingest, power companles in tha country, with nearly
100 genatstion  asseta produclog mort than 47,000
megmwalts (MW), and retal energy providars sezving marg
than 2 million custonsom in 16 stales, NRG Pipaline notes
that ane of NRG's subildleries, NRG Power Midwest Ly,

owns a 753 Wmﬂ-fhdslrmﬂnghdlltyhAmhh, ’

%mﬂp‘lmloaddmtmlpaunhdmmfuﬂm
bollers at the faclllty, NRG Dipaiine explains tha |t intends
to provide the plpsline lafrutrugture to delfvar natural gas
tuﬂn&dﬂ!y;mdphmtumm&uumdnpmh
lpprwcln-auyzoml!uom-hdtlo%dxh{ghpmm
sieel o elloe in Locain County, Ohla, which wauld be
fnstaled adjacent to road rightofway fo the extent
practicable,

requidlte financial mesns to construct tha proposed plpeling,
NRGPipdlmmluMlthﬁpwldod, along with ths

application, . proof of the with the
Ol ety o St ey g i, i i

BXHIBIT 1




180318 PL4CH

@

polential plpelind routes, a s of the Company's
plpel ummary

end managmial background, “and finaneial
information perialnlng o NRG,

Additionally, NAG Pipeiine sxplaing that, at thy uppropriste
Hme, It plars 10 flle an application with the Ohlo Power
Slting Hoard for a cestificate dlo wmkue&m ard np&w
1opased plpaline, NRG Fipalina exphing
gwplpdlﬁlels mlmcleg, the Company or ana of Iis
a!ﬂhtuwi!lonlulntonpuhlmmu any customer
sarved by the pipeliae, ant {o R.C, 490531, with any
such contracts ll:eln[ with the Commission for
prioc to commencemant of serples, .For fhat renson, NRG
Pipeling notes-tint it hos not proposed a, tasiff at this time,

.ond that ihe spproprisws flling will b mads with th

&mmh:[m!fihucompmjyummmuhh:dcddulo
eatabilsh a tariff, mm&m:mmhsmmbdmnu;hu
Uonlied nurmber of other comunarclal o mpnulac
cusiomus muy suek tranwportation of natural gng
tha]impouglplpdlna,mpu:pmhbmthukmwa
Mur.mchhtmuulpsmyhmulnplmufﬁfor
thasmmﬂmofaleeuldlyaﬂheh:llﬂy.

Upon Fevlew of NRG Fipeling's appiication, Ehe Comumission
finds that- the nppllallrim ls roasonable and should bs

approved, Speciileally, wa fiud that NRG efina’s requast
formlbndlytoopumh'umlnmu:hplpgl?m company in

Pip
pravldtdnﬁdutwmﬂmlnmpu:tnﬂmp Hon,
including esvoral exhibits Intandad tn dmmurllhﬁ: the
Compay andlhaml!whnnﬁquuumyt:hua!md
mmgu-{ul experiiss and financlal resouices to conatruct
andmzmﬂnpropmd pipeling, Accondingly, we find
that lflpdlnahlpuulcutnllynndp!pulkmmw
Pﬂﬂunihkcmwmnnd,uucb,kw
to the Comuilssiorts jurlsdiction,. We further find
pmb&QMNRGdehuhmbjmtonc.
Chapters 4901, 4503, 4905, 4903, and eny ofher applicable
chaplier aet forth thereln, We also emphasizs that NRG
Fipelinw s :uE:ct b the ongolng juisdicion and

Ipeling safely standardy and requirementy, ns set forth in
g.(‘. 450590 through 4905.96 and Ohlo AdmCoda Chupler




19-B15FLACE : 8-

{901:1-26, Flnlly, we note that ot spprovel of NRG
Plpdlnu’slpllcatlauhllﬂsmtdmm:mwclhn }

E:lngmy the obligation to file a proper application with

Commisslon, at the ap tme, for approval of o
proposed trelff urmmabﬁm:emmimmﬁnb with
o Cililomat, or to e the necessacy application with the

Ohlo Power Slting Board for o cortificats {0 conatruct ang .
opesala the proposed pipelica,

b1 Is, “lﬂlfm;
ORDERED, That NRG Pipeline’s application be sppraved, Btla futher,

ORDBﬂﬂD,nntNRGOHoH aCadpmthCbnddedlothnmﬂul
publle ubilities regainted by thls mml'ﬁ:. Ttls, further,

: , That 5y of this Fiading and Ordar b served on al Interzted
pe:sonund.pmiuofncx e

THE PUSLIC UTILIT Y COWON OF OHIO

L3

‘odd chler, Ch:

= 8teven D, Lesser LynnShby

M. Beth Trcnbold AsimZ, Faque *
. 8JP/ac
Batered in the Journal FEQ'9 § 904

ffé ;;.@m-m..a .
Becrty




PLEASE TYPE OR PRINT LEGIBLY - ONE FORM PER INDIVIDUAL COPY TO SERVE

IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

General Division - CIVIL
NRG Ohio Pipeline Company, LLC

Subpoena and Return
Plaintiff,
VS.
CaseNo.  15CV187151
Moore Road, LLC, et al.
Defendant. Attorney: Robert W. Mcintyrs, Esq.

Attorney for: Defendant Moore Road, LLC
TO: (Print name and address below) Telephore: 216-642-3342
NRG Power Midwest, LP- Records Custodian E-mail (optional): rwmeintyre@wegmanlaw.com

c/o Statutory Agent - CT Corporation Systemn

If you have any questions concerning this subpoena,

please contact the attorney whose name and contact
information are listed above.

1300 East Ninth Street

Cleveland, Ohio 44114

YOU ARE HEREBY COMMANDED TO, AT THE DATE, TIME, AND LOCATION LISTED BELOW:

maltend and give testimony at a trial, hearing, or deposition.

I:Iproduce the following documents, electronically stored information, or tangible things at a trial, hearing, or deposition:

m produce and permit inspection and copying of the following documents or electronically stored information that are in
your custady, possession, or control; Please see stiached Exhibi A

I__Jproduce and permit inspection and copying, testing, or sampling of the following tangible things that are in your
custody, possession, or controf:

I_lpe:mil entry upon designated land or other property that is in your possession or control described as (see Civ. R. 34):.

DATE: __ 8th day of September ,20 16 v 9:00 o'clock a.m./p.m.

LOCATION: Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste 200, Independence, Ohio 44131

WITNESS my signature and seal of said Court at Elyria, Ohio, this _5th ,20_16

, Attorney,

Page 1 of 3




15CV187161

CASE NUMBER: COPY TO SERVE
OHIO RULES OF CIVIL PROCEDURE - PARTIAL TEXT OF RULE 45 (revised 07/17/2014)

C} Prolection of persons subject {o subpoenas.

(1) A party or an attorney responsible for the issuance and service of a subpoena shall take reasanable steps Lo aveid imposing undue burden
or expense on a person subject to that subpoena.

(2){a) A person commanded to produce under divisions (A}(1)(b}, (iii), (iv), {v). or (vi) of this rule need not appear in person at the place of
production or inspection unless commanded Lo attend and give testimony at a deposition, hearing, or trial.

(b) Subject to division (D)(2) of this rule, a person commanded to produce under divisions {A)(1){b), (i), (iv), (v), or (i} of this rule may,
within fourteen days after service of the subpoena or before the time specified for compliance if such time is less than fourteen days after
service, serve upon the party or atlorney designated in the subpoena written objections to production. If objection is made, the party serving
the subpoena shall not be entitled lo production except pursuant to an order of the court by which the subpoena was issued. If objection has
been made, the party serving the subpoena, upon notice to Lhe person commanded to produce, may move at any time for an order 1o compel
the production. An order to compel production shall protect any person who is not a party or an officer of a party from significant expense
resulting from the production commanded.

{3) On limely motion, the court from which the subpoena was issued shall quash or modify the subpoena, or order appearance or production
only under specified conditions, if the subpoena does any of the following:

{a) Fails lo allow reasonable time lo comply;

{b) Requires disclosure of privileged or olherwise protected matler and no exception or waiver applies;

{c) Requires disclosure of a fact known or opinion held by an expert not retained or specially employed by any party in anticipation of
litigation or preparation for trial as described by Civ. R. 26(B)(S), if the [act or opinian does not describe specific events or occurrences in
dispute and resulls from study by that expert that was not made at the request of any party;

(d) Subjects a person to undue burden.

(4) Before filing a molion pursuant to division (C)(3)(d) of this rule, a person resisting discovery under this rule shall attempt to resolve any
claim of undue burden through discussions with the issuing attomney, A motion filed pursuant to division (C}3)¥d) of this nule shall be
supported by an affidavil of the subpoenaed person or a certificate of that person’s allomney of the effarts made lo resolve any claim of undue
burden.

{5) If a motion is made under division {C)(34c) or (C)(3)(d) of this rule, the court shall quash or modify the subpoena unless the party in whose
behalf the subpoena Is issued shows a substantial need for the testimony or material that cannol be otherwise met without undue hardship
and assures that the person lo whom the subpocna is addressed will be reasonably compensated.

(D) Duties in responding to subpoena.

(1} A person responding to a subpoena to produce documenis shall, at the persen's option, produce them as they are kept in the usual course
of business or organized and labeled to correspond with the categories in the subpoena. A person producing documents or electronically
slored information pursuant to a subpoena for them shall permit their inspection and copying by all parties present at the time and place set in
the subpoena for inspection and copying.

(2) If a request does not specify the form or forms for producing electronically stored information, a person respending to a subpoena may
produce the information in a form or forms in which the information is ordinarily maintained if that form is reasonably useable, or in any form
that is reasonably useable. Unless ordered by the court or agreed to by the person subpoenaed, a person responding to a subpoena need not
produce the same electronically stored information in more than one form.

{3) A person need not provide discovery of electronically stored information when the production imposes undue burden or expense. On
motion (o compel discovery or for a protective order, the person [rom whom electronically stored information is sought must show that the
information is not reasonably accessible because of undue burden or expense. If a showing of undue burden or expense is made, the court may
nonetheless order production of electronically stored information if the requesting party shows good cause. The court shall consider the
factors in Civ. R 256(B)(4) when determining if good cause exists. In ordering production of electronically stored information, the court may
specify the format, extent, liming alfocation of expenses and other conditions for the discovery of the electronicaliy stored information.

{4) When information subject lo 2 subpoena is wilhheld on a dlaim that it is privileged or subject to protection as trinl preparation materials
under Civ, R. 26(B)(3) or (4), the claim shall be made expressly and shall be supported by a description of the nature of the documents,
communications, or things not produced that Is sufficient o enable the demanding party (o contest the dlaim.

(5) If information is produced in response to a subpoena that is subject lo a claim of privilege or of protection as trial preparation malerial, the
person making the claim may nolify any party that received the information of the claim and basis for it. After being notified, a receiving party
must promptly return, sequester, or destroy the specified information and any coples within the party’s possession, custody or control. A
party may not use or disclose the information until the daim is resolved. A receiving party may promptly present the information to the court
under seal for a determination of the claim of privilege or of protection as trial-preparation material. If the recelving party disclosed the
information before being notified, it must take reasonable steps lo retrieve it. The person who produced the information must preserve the
information until the claim is resolved.

Page 2 of 3



FOR FILING WITH CLERK

COURT OF COMMON PLEAS
GENERAL DIVISION
LORAIN COUNTY, OHIO
NRG Ohio Pipeline Company, LLC ) cASE No. 15CV187151
)
Plaintiff, )
)
Vs, ; Jupgg Christopher R. Rothgery
)
Moore Road, LLC, et al. % RETURN OF SERVICE
) OF SUBPOENA
Defendant. )

NAME AND ADDRESS OF PERSON ON SUBPOENA: NRG Powar Midwest, LP - Reconds Cusiodian
/o Statutory Agent, GT Corporation System, 1300 East Minth Streel, Cleveland, Ohlo 44114

DATE, TIME AND LOCATION OF TRIAL OR HEARING:
Caposltion: Sapiember 8, 20186 at 9.00am al Wepman Hessler & Vanderburg, 6035 Rocksida Woods Bivd., Ste 200, Independence, Ohio 44131

(The following to be completed by Sheriff, process server, or attorney)

[ received this Subpoenaon ___ August 5 ,2016 , and served the same on the person herein
named on __ August 8 ,20 16 .
Service was accomplished by Corporate Service_upon Debbie Justice rate Operation ecialist

at CT Corporation System, 1300 E. Ninth Street, Suite 1010, Cleveland,. OH 44114 at 12:42 p.m..

I was unable to complete service for the following reason(s):

SHERIFF'S FEES PROCESS SERVER/ATTORNEY CERTIFICATION
Service and Return b 1 certify that the foregoing information is correct to the
Mileage # miles L best of my knowledge and belief.
Copies £ _E
Toal: § ’ e N
PHIL R. STAMMITT!, Lorain Co. Sheriff signature of individual performing service)
BY: g -~
Print : an D. S (00873 )
Deputy nnt nRame Bf‘ n _‘ha} ! : &F
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IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

NRG OHIO PIPEINE COMPANY, LLC, ) CASENO. 15CVI187151
)
Plaintiff, ) JUDGE Christopher R. Rothgery
)
V. ) Magistrate James Blaszak
)
MOORE ROAD, LLC, et al. ) NOTICE OF DEPOSITION OF RECORDS
) CUSTODIAN DESIGNATED BY NRG
Defendants. ) POWER MIDWEST, LP

Please take notice that on September 8, 2016 beginning at 9:00 a.m., counsel for
Defendant, Moore Road, LLC, will take the deposition of a person or persons identified and
designated by NRG Power Midwest, LP as Records Custodian who is knowledgeable to
testify with respect to the matters set forth on Exhibit A. The deposition will take place at the
offices of Wegman Hessler & Vanderburg, 6055 Rockside Woods Blvd., Ste. 200,
Independence, Ohio 44131, The deposition shall proceed in accordance with the Ohio Rules of
Civil Procedure in the presence of a notary public, and be recorded by a stenographer, and shall
continue from day-to-day until complete.

Rhespectfully submitted,

Robert W. McIntyre (0006768)

Jay R. Carson (0068526)

WEGMAN, HESSLER & VANDERBURG

6055 Rockside Woods Boulevard, Suite 200

Cleveland, Ohio 44131

Phone: (216) 642-3342 / Fax: (216) 642-8826

E-Mail: rwmcintyre@wegmanlaw.com
jrecarson@wegmanlaw.com

Attorneys for Defendant Moore Road, LLC



CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of the foregoing Notice Of Deposition Of
Records Custodian Designated By NRG Power Midwest, LP was served this 5th day of August,

2016 upon the following via e-mail:

Dennis M. O'Toole, Esq. (dotoole@omdplaw.com)
John D. Latchney, Esq.  (jlatchney@omdplaw.com)
O’'Tocle, McLaughlin, Dooley

& Pecora Co., L.P.A.
5455 Detroit Road
Sheffield Village, Ohio 44054

Attorneys for Plaintiff
NRG Ohio Pipeline Company, LLC

\=4

Ripert W Mclntyre (0006768)

An attorney for Defendant Moore Road, LLC



EXHIBIT A

(to Notice of Deposition of
Records Custodian of NRG Power Midwest LP)

-Records-

All correspondence by and between:

a.

Pipeline and Power regarding the construction of that certain pipeline (the NRG
Pipeline) described in the Affidavit of Alan Sawyer attached hereto as Attachment
1 or otherwise,

Power and NRG Energy Inc. regarding the construction of that certain pipeline (the
NRG Pipeline) described in the Affidavit of Alan Sawyer attached hereto as
Attachment 1 (Affidavit), or otherwise.

Each record er document which establishes the necessity for the construction of the NRG
Pipeline asset forth at Paragraph 12 of the Affidavit, or otherwise.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for converting any boiler at the generating facility to natural gas.

Each and every record regarding the acquisition, construction/installation of machinery and
equipment for controlling the emission of any boiler at the generating facility to natural

gas.

Each record or document which describes or is related to the following:

a.

Acquisition of real estate and /or easements for the construction of the NRG
Pipeline;

Any construction contracts, bids, requests for bids or quotations for the construction
of the NRG Pipeline; and

The interconnection of the NRG Pipeline with any gas transmission facility or
pipeline owned by others than NRG Pipeline.

Each record or document which describes or is related to the following:

a.

The acquisition of gas transmission pipe, pipeline materials, machinery and
equipment or facilities for the construction and/or installation of the NRG Pipeline;
and

The design, engineering, geotechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of the
NRG Pipeline.



Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to the NRG Pipeline:

a.

b.

h.

The Ohio Department of Natural Resources;
The Ohio Public Utilities Commission;

The Ohio Power Siting Board;

The Oho Environmental Protection Agency;
City of Avon Ohio;

The City of Avon Lake OChio;

Lorain County;

Any other agency of the State of Ohio; and

Any agency of the United States Government.

Each record or document which describes or is related to the following:

a.

C.

Acquisition of machinery or equipment for the conversion of any boiler at the Avon
Generating facility to natural gas as a fuel;

Any construction contracts, bids, requests for bids or quotations for the construction
of the natural gas fuel boiler conversion; and

The interconnection of the NRG Pipeline with the generating facility.

Each record or document which describes or is related to the following:

The acquisition of machinery, equipment or the construction of facility for the
construction and/or installation of any emission control systems to enable the
generating facility to continue to burn coal as a fuel;

The design, engineering, geotechnical investigation, or other scientific or technical
investigations and/or work undertaken for the construction and installation of any
emission control systems to enable the generating facility to continue to burn coal
as a fuel; and

The purchase of coal fuel for the operation of the generating facility including but
not limited to supply contracts, options, or other commercial undertakings to obtain
a supply of coal for fuel at the generating facility.



10.

1.

12.

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to conversion of any boiler at the generating facility to the use of natural gas as a fuel

a. The Ohio Department of Natural Resources;

b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;

e. City of Avon Ohio;

f. The City of Avon Lake Ohio;

g Lorain County;

h. Any other agency of the State of Ohio; and

i. Any agency of the United States Government.

Each record or document which describes or is related to any communication,
administrative filing or application, or other submission to or with the following relating
to conversion of any boiler at the generating facility to the use of coal as a fuel:

a. The Ohio Department of Natural Resources;

b. The Ohio Public Utilities Commission;

c. The Ohio Power Siting Board;

d. The Oho Environmental Protection Agency;

e. City of Avon Chio;

f. The City of Avon Lake Ohio;

g Lorain County;

h. Any other agency of the State of Ohio; and

i Any agency of the United States Government.

Each and every record or document that describes or refers to any contract or agreement

by and between Pipeline and Power for the delivery of fuel gas for the generating facility
described and identified at Paragraph 5 of the Affidavit, or otherwise.



13.

14,

15.

16.

17.

18.

19.

20.

Each and every record or document that evidences any *plans to add natural gas as a fuel
source’ as set forth and described at Paragraph 6 of the Affidavit, or otherwise.

Each and every record or document that establishes, demonstrates and/ or substantiates the
statement in Para 4 that “NRG Pipeline” is a wholly owned subsidiary of NRG Energy Inc.

Each and every record and document that demonstrates that plaintiff was ‘organized to
construct and operate approximately 20 miles of ...pipeline’. As set forth in Paragraph 8
of the Affidavit.

Each and every record and document that demonstrates that Pipeline has the technical,
financial, and managerial capability needed to operate a natural gas transmission system as
weil as the requisite financial means to construct its proposed pipeline.

Each and every record and document that describes or is related to any decision or decisions
process by which Power and/or NRG Energy Inc. have elected to continue fueling the
generating facility with coal and not natural gas and or defer the conversion of the
generating facility from coal to natural gas.

Each and every record and document that describes any projected or estimated costs to
acquire natural gas for the generating facility described in Paragraph 5 of the Affidavit.

Each and every record and document that describes any studies, consultant’s reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipeline.

Each and every record and document that describes any studies, consultant’s reports, or
other facts or circumstances regarding or related to any safety set-back or buffer zone
associated with the construction and operation of a high pressure gas pipeline and the
damages to or restriction of property adjacent to the proposed pipeline and or operation of
a high pressure pipeline.
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STATE OF ORIO

e ' 88:
COUNTY OF LORAIN

"
1, Alug Sawyer, being duly swom undor aath slats the followlng Is trus, |

I 1 sm over ths age of eighteen (18) 2od t':umpahnt to give the follnwhé
declarilion, | ' ‘

2. Yam preseatly, and was u!allrdemwmu the Vica President of NRG D!ﬂu
Pipelins Company LLC (“NRG Pipeline" or “Company), :

3. NRG Pipeline is a Deléwaro limlted Usbility company that is rogistaced to do
busigess in the State of Ohlg,

4 NRG Pipeline Is a wholly-owned subsidiary of NRG Enorgy, Ino. (NRG").

5. OnsofNRG'% sul;sidlndu, NRG Power Mldwest L.P, awns a 735 MW coul-firad
Beazniting facility In Avon Lake, Obla (*the Avon Lake facitity,

6. NRG Powee Midwest LP plaas fo #d natucal gas &5 a futel sowrue for the boller
&t tha Avon Lajes facility.

7. NRGPipelioe was arganized for h'mpodﬁ:gund trmymitting patural ges tirough
Pipes to NRG Powor Midwest LP*s Avon Lako facliity,

8. Mo lpeqﬁm]ly. NRG Pipeline wes organized to construtt and Oopenls
spproximately 20 wiles of 24-inch {0 30-inch high pressure stag) pipelioe in Lomin County, Ohlo
1o transpost aad transmit matural ges lohﬂlGPowMidwulLP‘:AvonLuhMﬁty. .

9 On.November 27, 2013, NRG Plpelivo filed an spplication with the Pokiio
Utllitles Commlssion of Ohlo ("PUCO), pursuant to RC, 450502, R.C. 4505.03 nml 4905.63,




for authority o opars(o an on Intrestate pipeline company in the sista of Oklo, The sppllcation
wes ameoded on Fobruary 12, 2014 See, xhlbit No, 3 attached boreto, I the Mather of the
Application of NRG Ohto P{pe.llnc Company LLC for Autharity to Oparals as an Ohip Fipsling
Compary, Case No. 13 -nts-;ipAg'm (PAL.C.0. Feb. 26, 2014) (“PUCO Finding end Ordeg"),

0. OnFohnary 26, 2014, o PUCO spprovad NRG Elpeline's spplicaion to opecae
8 an intruatut plpelins comgany in s Btats of Oblo, PUCO Pindings ead Order ot §4

13, Snapprohing NRO ipelaes ppliation, ths PUCO found ot dRG Pipeline is
o publie vility and yipollne company, pursuant to R.C. 4905.02 and 4905.03, and, as such, is
sublcct to the Commission's jurisdiction,” PUCO Findings and Ordorat |,

12, On November §, 2014, NRG Pipeline detarmined llul it was pesessery tn
oppropriste and ecquite perpetual sasament dghu for the insialiation, comkuctim, mahtenancs,
opnuionund topalr of » natural ges pipeline In an, scross, through and over the real property
described In Paragraph 4 of NRG Pipaline's Vesified Petiﬂon 1o Appropriate Property and (g Fix
Valus Thereol ("Padllun") (o transport and tmmn:ls,nnlml Bes to NRG Powor Midvwest LeY
Avnnlakafndhty.

13.  On Docember 19, 2614, NRG Pipoline filed 8 leler of notification applicatios,
ptmnm:to Ohio Adm, Cods 4906-1]-0],

FURTHER AFFIANT SAYETE NAUGHT, Gﬂh\j ! ,
Mwsewye /Y

SWORNTO BEFORE MR and subseribod fn my pessones (s a”swiﬁy of March, 2013

St

——us



BERORR
'ganruriucummmcommsmnomm

In the Matier of Fha Applieation of NRG
Chlo  Pipeline

3 pany EIC far ' :
Autherlty io Upu'assn?s an Ollo Pipellog §  C%5eN0,132315-PL-ACH
Cempany, : ) .

'l

ﬂms_dm

The Commiesfan findi

@y

2

On November 27, 2013, us amended unFeb;ua.zyu'.mu,
NRG Ohla PI Company LLC (NRG Fipeline o

Campany) ant application, puraant to RC, 490502,

ﬂwm@,md@osa,mmmm opirale as an
Intrastate pipaling company in the atate of Ohlo, In the
ggﬂmumNMI’lpaﬂnuhm thatitls a Dalawacs limitsd

ity company thiat Is regiitered. to do business In Ohdo,
NRG Pipelina further atates that it Is 8 Wwhelly-owned
subsidlary of NRG Energy, Tne. (NRG), which s one of the
lugest, power companies in the country, with nearly
100 generation nm: produclog  mora ﬂxmhsl?.llno
meguwaits (MW), and retall energy providers sery more
than 2 milion customars [n 16 stabs, NRG Tipaline notes
thet one of NRG's subsldiaries, NRG Powar Midwest Ly,

owns a 753 Wmﬂ-_ﬂsdm&gf:ﬂlﬂylm\wnhh, .

Ohio, and plane to add natural a8 A fuel source for the
bollers at tha fncllty, NRG Bpsiine explaing that it Intands
hpmﬂnlhnplpc&uh&uhmhmhddlmmmﬂm
to the fadilty, and plony to comstruct and opesats
uppmwyzomh;dzi-mwaﬂ-lnﬂnﬂshmm
lhelplpd!nainlnnh&umy,ohln,whldtwuuldbn
wmumﬂwmyb%'mnt

gas
plmmdto'mvelheAvnnhhbcnuy,uww as the
requlslte financlal means to construct the Proposd mdlni.
NRGHpglhohﬂulhnlthlim!did,dan; the
) -proof of the Company’s regisiration with the
M0 Beerslary ofBtate, a map dapicting the conldom of two

EXHXBIT 1

o

- ——
.



®

@

Cuslomars may sk traraportation of natucal gas thro
tha Groposed pipeling, lis'purpose Is to serve the Avan Laks
faclllty, such that natueal s may ba wed In place of coal for
the gmenation ufolecl:ldtyatthuflclllty.

Upon review of NRG Pipeling's application, the Cammimion
finds Ghat-the application by Teasanable and should b
approved. Speciiicaily, we Snd thay NRG ine's Tequest
for authoslty o Cpatats asan intrastats pipeling campany fn
the stats of Ohlo should by NRG Pipeling has
mﬂdcdsnmdmtwomﬂmhmppmdlh spplication,

uding saveral exhibie to that the
Company and lis affiliates haye the necessiry tachnicaf and




13:2815-FL-ACE ' 3
4901316, Finally, we note that pur epproval of NRG
Fipeline's application tn this case dogy not ralleve tha )
Company of the dbligation o file a Proper application feith,
the Commiaslon, at the & piats fime, for approvel of o
fropossd tarlf or reasonal pangement entered inio with,
any cwlomass, of to fle the necessa mm:m with the
Ohlo Power Sifng Board for a cer to construct and |
opsrate the propasad pipetine,

Itis, therefars,
ORDERBD), That NRG Plpelins’y application be approvad. Ily, fusther,

ORDBRED, 'lhtNRGOIdnt’lplllnaCorilpmywaeldded lo the roll of
public utilies ragulated by this Commission, Itis, fusther,

ORDERED, That n cogiy of ts Finding and Order be szyved upon al intorested
pecsons and parties of record,
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August 22, 2016

VIA REGULAR U.S. MAIL AND ELECTRONIC MAIL

Robert W, McIntyre, Esq.

Wegman, Hessler & Vandenburg

6055 Rockside Woods Blvd., Suite 200
Independence, Ohio 44131

rwincintyre@wegmanlaw.com

Re:  NRG Ohio Pipeline Company, LLC v. Moore Road, LLC, et al.
Lorain C.P. No. 15CV187151
Objections to Subpoena from Moore Road, LLC to “NRG Power

Midwest, LP — Records Custodian,” served August 8, 2016
Dear Mr. Mclntyre:

As you know, this firm represents NRG Power Midwest, LP (“NRG
Power Midwest”). This letter constitutes NRG Power Midwest’s written
objections to each and every request in the subpoena referenced above, pursuant
to Civ.R. 45(C)(2)(b).

Before addressing NRG Power Midwest’s objections, per email and
telephone communications on August 11, 2016, it is my understanding that you
have “continued” the August 17, 2016 deposition notice/subpoena issued to
“NRG Power Midwest, LP — Corp. Representative” and that you do not intend to
depose the records custodian for NRG Power Midwest, LP, on September 8,
2016, per the deposition notice/subpoena issued to “NRG Power Midwest, LP —
Records Custodian” on August 8, 2016. Instead, it is my understanding that
once NRG Power Midwest's objections are worked through and when and if any
documents are produced, that you will simply notice a new date, if any, for any
deposition(s) of NRG Power Midwest witness(es). If my understandings with
regard to either or both of the deposition notice(s)/subpoena(s) are incorrect,
please let me know.

A. Procedural Objections

1. NRG Power Midwest objects to each and every request in the
subpoena, on the grounds it does not allow sufficient time to comply. The
subpoena was served on August 8, 2016 and seeks the production of a vast
amount of documents by September 8, 2016. The timing of this request is even
more objectionable because of the extremely wide variety of topics and the fact
that the topics are irrelevant to the underlying appropriation matter.
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B. Substantive Objections

1. Relevance. NRG Power Midwest objects to each and every request in the
subpoena on grounds it seeks information irrelevant to this easement appropriation
proceeding. The only issue in the appropriation action is the value of the real property
interest at issue. See Masheter v. Brewer, 40 Ohio St.2d 31, 33 (1974) (“Section 19,
Article I of the Ohio Constitution, and the Fifth Amendment to the United States
Constitution guarantee just compensation to one whose property is appropriated for
public use. The test of just compensation, as stated by the court in Masheter v. Hoffinan,
supra, is the “fair market value” of the property); Masheter v. Hoffman, 34 Ohio St.2d
213, syllabus (1973) (issue in appropriation proceedings is “the fair market value of the
property to be appropriated™). None of the requests in the subpoena relates to the fair
market value of property. The records sought relate to the construction and/or necessity
of the pipeline; and/or the Avon Lake facility. But issues relating to the construction
and/or necessity of the pipeline, and the Avon Lake facility conversion project are res
Judicata. Indeed, public necessity, pipeline construction, pipeline safety, environmental,
economic feasibility and all other issues relating to the pipeline itself and the Avon Lake
facility have all been considered and ruled upon by the Public Utilities Commission of
Ohio and the Ohio Power Siting Board. See, In the Matter of the Application of NRG
Ohio FPipeline Company LLC for Authority to Operate as an Qhio Pipeline Company,
Case No. 13-2315-PL-ACE, Finding and Order (Feb, 26, 2014); In the Matier of the
Application of NRG Ohio Pipeline Company LLC for Approval of a Letter Notification
Jor the Avon Lake Gas Addition Project in Lorain County, Ohio, Case No. 14-1717-GA-
BLN, Opinion Order, and Certificate (June 4, 2015). Indeed, and although irrelevant to
the appropriation action, much of the information and/or documents sought in the
subpoena may be found within the public/administrative record in these two proceedings.
In summary, none of the requests in the subpoena seek information or documents relevant
to the appropriation action.

2. Undue Burden. For several reasons, the subpoena subjecis NRG Power
Midwest to undue burden and expense. First, as set forth above, the subpoena seeks
irrelevant information and thereby subjects NRG Power Midwest to undue burden.
Second, the categories of records sought in the subpoena are not only irrelevant but
overly broad in scope. By way of example only, the subpoena seeks each
record/document related to the acquisition of real estate and/or easements for the
construction of the pipeline. See, e.g., Winkle v. Southdown, Inc., 2™ Dist. Greene No.
92-CA-107, 1993 Ohio App. LEXIS 4295 (“[I]t is not within the general purpose and
scope of the Civil Rules that discovery should be used by either party as a ‘fishing
expedition’ for causes of action.”). Lastly, the subpoena seeks information, records,
and/or documents that are available from a party in the lawsuit, thereby subjecting NRG
Power Midwest to further undue burden,

10614125v2
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3. Vague and Ambiguous. NRG Power Midwest objects to the subpoena to
the extent it contains requests that are so vague and ambiguous that it is unreasonable or
impossible for NRG Power Midwest to comply.

4, Confidential, Trade Secret, and Other Protected Information. NRG Power
Midwest objects to the subpoena to the extent it seeks information, documents, and/or
records that are confidential, privileged trade secret, and/or other protected information
and/or documents, Such protected information is not discoverable.

For all the above reasons, NRG Power Midwest objects to the subpoena in its entirety,
Although it is NRG Power Midwest’s position that none of the documents sought are relevant, it
is nonetheless amendable to having a discussion with counsel for Moore Road, LLC to determine
if Moore Road’s request may be significantly narrowed in scope in order to address any relevant
documents NRG Power Midwest may have that relate to the issue of valuation of the easement
interest being sought by Plaintiff. Further, it is my understanding that the same or similar
information/records are currently being sought in the context of discovery with Plaintiff, NRG
Ohio Pipeline LLC. To the extent such records have been or will be produced to Moore Road,
LLC by NRG Ohio Pipeline LLC, there would be no need for Moore Road, LLC to seck the
same documents/records from NRG Power Midwest.

Please do not hesitate to contact me if you have any questions.

Sincerely,

cc: Matthew W, Warnock, Esq.

10614125v2



Weg man Robert W. Mclintyre

Hessleu}.Vonderburg Of Counsel
rwmcintyre@wegmanlaw.com
LEGAL PROFESSIONAL ASSOCIATION P 216-642-3342

F 216-642-8826

September 2, 2016

Via E-Mail: iflint@bricker.com

Jennifer A. Flint, Esq.
Bricker & Eckler, LLP
100 South Third Street
Columbus, OH 43215

Re:  NRG Ohio Pipeline Company, LLC v. Moore Road, LLC, et al.
Lorain County Court of Common Pleas Case No. 15-CV-187151

Dear Ms. Flint:

I was somewhat surprised by your letter as it offered no progress whatsoever regarding the
outstanding subpoenas to your client; and in fact, was a step backwards from even the barest
minimums in the rules.

Notwithstanding what is clearly an ‘omnibus’ objection, I will address your comments in
order:

1. “A”, ‘Procedural Objections’

These objections are clearly inconsistent with your second paragraph, as I have been very
clear that Defendant Moore Road (“Moore”) would and has already indefinitely continued both
the records and representative depositions pending addressing your objections. This is set forth in
the e-mail of August 11, 2016 (Attachment No. 1), and the Notice of Continuance filed with the
Court (Attachment No. 2); therefore your comments are simply inapplicable.

Additionally, you have also sought to create an objection as to ‘relevance’ which is clearly
not a ‘procedural’ matter for objection, and in fact, apparently is the prelude to “B” ...Substantive
Objections, which is addressed below, but otherwise not remotely applicable as a “procedural
objection”.

2. “B”, ‘Substantive Objections’
I have addressed your objection in the order presented as:
() Relevance

[ trust you appreciate that Power is a non-party witness and has no standing to object to a
subpoena from a party on grounds of relevance. Additionally, the citations to cases involving

6055 Rockside Woods Boulevard, Suite 200, Clevelond, OH 44131
www.wegmanlaw.com
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private appropriation are simply inapplicable as a justification for a relevance objection, for the
foregoing reason:

Further, although the materials sought in the records subpoena could be argued as ‘broad’,
but such requests are ordinary methods of requesting records because every person or entity
identifies its internal records differently, and it is therefore the obligation of the respondent to at
the least, identify whether they have any records that are responsive or not; which you have not
done.

Additionally, I am sure you are aware of the opening of the factual issue of ‘necessity’ for
the construction of the gas pipeline by your client’s co-subsidiary, NRG Ohio Pipeline in its
Summary Judgment Motion, thus any information that might demonstrate either ‘necessity’ the
absence of ‘necessity’ bears directly upon those claims and Pipeline’s rights to proceed with a
private taking.

Lastly, whether Power believes Moore’s discovery is relevant is of no consequence unless
of course Power and Pipeline are somehow coordinating their discovery conduct, despite the fact
that Pipeline claims they are not. And, in that context, if Power continues to refuse to provide
discovery; both Power and Pipeline will have to explain their virtually identical objections as well
as Pipeline’s written representation of its ignorance of any information about Power.

(i)  Undue Burden

Again, the ‘relevance’ objection is raised in another guise by a non-party and is still
inapplicable. In addition, with respect to burden, just as in “relevance” above, it is the responding
non-party entity that is obligated to actually identify what records it has that are responsive and
then demonstrate why producing the records constitutes the asserted burden; a mere omnibus
‘burden’ objection is not simply available and/or proper.

3. Vague and Ambiguous

This objection again is unsupported. It is the responding party’s obligation to state with
some regard to detail which requests cannot be understood so that the requesting party can mitigate
the situation, which has not been done by Power; thus lending the appearance of lack of
cooperation to the unsupported response.

4. Confidential-Trade Secret

Again, your assertion is in fact incorrect, such information is almost invariably
discoverable under the ambit of an appropriate protective order, which I have attached (Attachment
No. 3), and also sent to Pipeline’s counsel, having raised a similar concern. Your prompt response
to this sub-part is urged.

In summarizing the situation, it is Power’s obligation to set forth its objections in sufficient
detail to permit a good faith discussion as a prelude to motion practice, not simply object to all of
the discovery in a narrative form, which is simply not supported by the law.
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Additionally, there appears to be an absence of direct or specific objection to the ‘30(b)
Representative’ subpoena, thus unless you inform me to the contrary, [ will presume that any such
objections are contained within the omnibus ‘objection’ posture of Power and proceed accordingly.

In the foregoing context, there appears to be two options for Power in this situation, the
first being to substantively object as required under the rules and the case law. This means that
for each request for documents it is Power’s obligation to first simply identify for each request
whether or not it has responsive documents, second to assert on a request by request basis each
substantive reason for objection to that request.

Additionally, as set forth above, for each request that is believed ‘vague or ambiguous’
Power is obligated to identify what part or parts of the request cannot be understood to provide
Moore the opportunity to promptly re-state the request and cure the vagueness or ambiguity.

Similarly, detailed substantive objections to the 30(b) subpoena are required as to whether
or not such knowledgeable person exists, any burden to their appearance and other such objections.

Therefore, as I am certain that you and your client have indeed carefully reviewed the
requests to determine the positions made in the omnibus objection, further iteration of these known
reasons will confirm to the rules and permit Power and Moore to undertake any next steps in this
discovery process.

Power’s second option is to simply reiterate its existing objections in one form or another.
If such will be Power’s final position, I will not waste time with further correspondence and motion
practice will promptly ensue. Be advised however that such will bring the entire conduct of Power
and Pipeline to the scrutiny of the Court; including the three service events, the recent statements
by Pipeline identifying Power as the source of certain information, and the public records of
various agencies that demonstrate a strong appearance of obstruction by both Power and Pipeline.
I might also suggest that you be aware that if Power desires to have the Court make the decisions
in this situation, that there will be a prompt hearing requiring the in person appearance of your
firm and a representative of Power.

Please let me know which way Power wants to go at your earliest convenience.

Very truly yours,

WEGMAN HESSLER & VANDERBURG

MES—

Robert W. McIntyre
RWM/smm
Encl.
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Robert W. Mclm_rzre

From: Robert W. McIntyre

Sent: Thursday, August 11, 2016 4:11 PM

To: 'Flint, Jennifer'

Cc: Robert W. McIntyre; Shannon M. Mussehl

Subject: RE: Subpoenas and Depo Notice(s) to NRG Power Midwest [BRICKER-WS FID1187929]

I am not withdrawing it , | am continuing it to a future date that is mutually convenient or if needed, set by the court

From: Flint, Jennifer [mailto:JFlint@bricker.com]

Sent: Thursday, August 11, 2016 4:07 PM

To: Robert W. Mcintyre

Subject: RE: Subpoenas and Depo Notice(s) to NRG Power Midwest [BRICKER-WS.FID1187929]

Bob,

Thank you for the follow-up email. Itis my understanding, then, that you have withdrawn the Notice of
Deposition of Civ.R, 30{B)(S} Representative Designated by NRG Power Midwest, LP, set for August 17, 2016. Please let
me know if my understanding is not correct.

I will be submitting to you written objections to the subpoenas—well in advance of August 22™. | would
suggest that once the objections are worked through and when and if any documents are produced, that you simply
notice a new date, if any, for the 30{B)(5) deposition.

Thank you,

-Jennifer

From: Robert W. McIntyre [mailto:RWMcIntyre@wegmanlaw.com)
Sent: Thursday, August 11, 2016 3:16 PM

To: Flint, Jennifer

Cc: Robert W. Mclntyre; Jay R. Carson; Shannon M. Mussehl
Subject: RE: Subpoenas and Depo Notice(s) to NRG Power Midwest [BRICKER-WS.FID1187929]

Jennifer.,

1. lindicated that we would not insist an a live records custodian deposition based on the general understanding that
the records sought might not be kept at the power plant in Avon, and in any event unless there is some problem with
authentication , it would be acceptable to simply receive the documents with a sworn attestation by an officer of Power

as to authenticity and business records

2. As for the in person depositions per the subpoena; first | simply picked an arbitrary date and, second | indeed expecta
live person or persons who are knowledgeable as to the matters set forth on Exhibit A of the notice

3. I anticipate some level of objection or comment with regard to both subpoenas and suggest we get that out of the
way before picking firm dates.

(i) we can pass on the 17* for the live deponents and



{ii) focus on a date as close to 30 days from the subpoena date (8.08) for the records production
(iii) organize available dates for the live witnesses for after the records delivery

4. I will not anticipate any objections as to deposing representatives of Power here if they are resident elsewhere, but
my position is that

(i} Power maintains 2 $60m installation here which is the subject of the underlying action

(ii) Power is registered to do business here via its agent and, Power refused to otherwise discuss the discovery at its N
offices and insisted on Ohio service

(iii) Power ‘s representatives/employees use the power plant address to interact with state and local government
agencies

In summary | believe that Power is therefore obligated to produce witnesses here in state court matters with reasonable
notice

5. As a matter of convenience, | would suggest that conducting the depositions at our offices as noticed is both
convenient for Power’s representatives traveling either from the power plant or elsewhere, and your travel from
Columbus (If you are not familiar with the area, our offices are located at 1-480 and I-77 , with many hotels and
restaurants nearby, and about a half hour from the airport)

Lastly, if you need a few extra days to provide your objections, please let me know

Bob

From: Flint, Jennifer [mailto:JFlint @bricker.com])
Sent: Thursday, August 11, 2016 2:39 PM

To: Robert W. Mcintyre
Subject: Subpoenas and Depo Notice(s) to NRG Power Midwest [BRICKER-WS.FID1187929)]

Mr. Mcintyre,

As a follow-up to our phone conversation earlier today, | would like to clarify your previous requests/depo
notices. Itis my understanding that you have noticed two depositions—one for the NRG Power Midwest records
custodian (for September 8"™) and one for NRG Power Midwest’s 30(B)({5)—for next week on August 17, In our
conversation, you indicated something to the effect of you would not actually need to depose anyone from NRG Power
Midwest. Can you clarify if you mean as to both noticed depositions or just as to the records custodian. In other words,
are you still planning on a deposition taking place as early as next week? Thank you—

-Jennifer

Bricker& Eckler

ATTORNEYS AT LAW

Jennifer A. Flint
OSBA-Certified Specialist in Appellate Law
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FILED

LORAINTOUNTY
Wb A 22 A g g
COURT OF coMMo
TOM ORLAHSOPLEAS
IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO
NRG OHIO PIPELINE COMPANY, LLC, ) CASENO. 15CVI8715]
' )
Plaintiff, ) JUDGE Christopher R. Rothgery
)
v, ) Magistrate James Blaszak
)
MOORE ROAD, LLC, e/ al. ) NOTICE OF CONTINUATION QF
) DEPOSITIONS OF NRG POWER
Defendants, ) MIDWESTLP

Now comes Defendant, Moore Road LLC ("Defendant”) by and through the
undersigned counsel and notices the parties hereto of the continuation of the depositions far
NRG Power Midwest, LP representatives as set forth in the Subpoena to NRG Power Midwest,
LP - Corporate Representative (with attached Notice of Deposition of Representative
Designated by NRG Power Midwest, LP Pursuant to Ohio Rule 30(B)(5)) and the Subpoena
to The Records Custoedian of NRG Power Midwest, LP (with attached Notice of Deposition of

Records Custodian Designated by NRG Power Midwest, LP).

espectfully submitted,

Robert W. Mclntyre (0006768)
Jay R. Carson (0068526)
WEGMAN, HESSLER & VANDERBURG
6055 Rockside Woods Boulevard, Ste 200
Cleveland, Ohio 4413)
Phone: (216) 642-3342 / Fax: (216) 642-8826
E-Mail: rwmcintyre@wegmanlaw.com

- jrcarson@wegmanlaw.com
Attorneys for Defendant Moore Road, LLC




CERTIFICATE OF SERVICE

I hereby certify that a true and accurate of the foregoing Notice Of Continuation Of

Depositions Of NRG Power Midwest LP was served this wﬁy of August, 2016 upon the

following via e-mail:

Dennis M. O'Toole, Esq.

John D. Latchney, Esq.

O’Toole, McLaughlin, Dooley
& Pecora Co., L.P.A.

5455 Detroit Road

Sheffield Village, Ohio 44054

dotoole@omdplaw.com

jlatchney@omdplaw.com

Attorneys for Plaintiff

Chris A. Pyanowski, Esq.

225 Court Street

Elyria, Ohio 44035
chris,pyanowski@lcprosecutor.org

Attorney for Defendants

Lorain County Auditor
and Lorain County Treasurer

=

Robert W, McIntyre (0006768)

An Attorney for Plaintiff

J



Attachment No. 3
(Protective Order)



LR - APPENDIX L

FORM PROTECTIVE ORDER

IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

NRG OHIO PIPELINE COMPANY, LLC, ) CASE NO. 15CV187151

Plaintiff, ; JUDGE Christopher R. Rothgery
V. ; Magistrate James Blaszak
MOORE ROAD, LLC, et al. ; PROTECTIVE ORDER
Defendants. ;

[if by stipulation]! The parties to this Stipulated Protective Order have agreed to the
terms of this Order; accordingly, it is ORDERED:

[if not fully by stipulation] A party to this action has moved that the Court enter a
protective order. The Court has determined that the terms set forth herein are appropriate to
protect the respective interests of the parties, the public, and the Court. Accordingly, it is
ORDERED:

1. Scope. All documents produced in the course of discovery, including initial disclosures,
all responses to discovery requests, all deposition testimony and exhibits, other materials which
may be subject to restrictions on disclosure for good cause and information derived directly
therefrom (hereinafter collectively “documents™), shall be subject to this Order concerning
confidential information as set forth below. As there is a presumption in favor of open and public

judicial proceedings in the federal courts, this Order shall be strictly construed in favor of public

! Counsel should include or delete language in brackets as necessary to the specific case.

1



disclosure and open proceedings wherever possible. The Order is also subject to the Local Rules
of this District and the Federal Rules of Civil Procedure on matters of procedure and calculation
of time periods.

2. Form and Timing of Designation. A party may designate documents as confidential
and restricted in disclosure under this Order by placing or affixing the words “CONFIDENTIAL-
SUBJECT TO PROTECTIVE ORDER” on the document in a manner that will not interfere with
the legibility of the document and that will permit complete removal of the CONFIDENTIAL -
SUBJECT TO PROTECTIVE ORDER designation. Documents shall be designated
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER prior to or at the time of the
production or disclosure of the documents. The designation “CONFIDENTIAL - SUBJECT TO
PROTECTIVE ORDER?” does not mean that the document has any status or protection by statute
or otherwise except to the extent and for the purposes of this Order.

3. Documents. Which May be Designated CONFIDENTIAL - SUBJECT TO
PROTECTIVE ORDER. Any party may designate documents as CONFIDENTIAL - SUBJECT
TO PROTECTIVE ORDER upon making a good faith determination that the documents contain
information protected from disclosure by statute or that should be protected from disclosure as
confidential personal information, medical or psychiatric information, trade secrets, personnel
records, or such other sensitive commercial information that is not publicly available. Public
records and other information or documents that are publicly available may not be designated as
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER.

4. Depositions. Deposition testimony shall be deemed CONFIDENTIAL - SUBJECT TO
PROTECTIVE ORDER only if designated as such. Such designation shall be specific as to the

portions of the transcript or any exhibit to be designated as CONFIDENTIAL - SUBJECT TO
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PROTECTIVE ORDER. Thereafter, the deposition transcripts and any those portions so
designated shall be protected as CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER,
pending objection, under the terms of this Order.

5. Protection of Confidential Material.

(a). General Protections. Documents designated CONFIDENTIAL - SUBJECT TO
PROTECTIVE ORDER under this Order shall not be used or disclosed by the parties, counsel
for the parties or any other persons identified in § 5(b) for any purpose whatsoever other than to
prepare for and to conduct discovery and trial in this action [adversary proceeding],including any
appeal thereof.

(b). Limited Third-Party Disclosures. The parties and counsel for the parties shall
not disclose or permit the disclosure of any CONFIDENTIAL - SUBJECT TO PROTECTIVE
ORDER documents to any third person or entity except as set forth in subparagraphs (1)-(5).
Subject to these requirements, the following categories of persons may be allowed to review
documents that have been designated CONFIDENTIAL - SUBJECT TO PROTECTIVE
ORDER:

(1). Counsel, Counsel for the parties and employees and agents of
counsel who have responsibility for the preparation and trial of the action;
(2). Parties. Parties and employees of a party to this Order.?

(3). Court Reporters and Recorders. Court reporters and recorders

2 NOTE: If the CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER documents contain highly sensitive
trade secrets or other highly sensitive competitive or confidential information and disclosure to another party
would result in demonstrable harm to the disclosing party, then the parties may stipulate or move for the
establishment of an additional category of protection that prohibits disclosure of such documents or information
to category (2) or that limits disclosure only to specifically designated in-house counsel or party representative(s)
whose assistance is reasonably necessary to the conduct of the litigation and who agree to be bound by the terms
of the order.
3



engaged for depositions;

(4).  Consultants, Investigators and Experts. Consultants, investigators,
or experts (hereinafter referred to collectively as “experts”) employed by the parties or counsel
for the parties to assist in the preparation and trial of this action or proceeding, but only after
such persons have completed the certification contained in Attachment A, Acknowledgment of
Understanding and Agreement to Be Bound; and

(5). Others by Consent. Other persons only by written consent of the
producing party or upon order of the Court and on such conditions as may be agreed or ordered.
All such persons shall execute the certification contained in Attachment A, Acknowledgment of
Understanding and Agreement to Be Bound.

(c). Control of Documents. Counsel for the parties shall take reasonable and
appropriate measures to prevent unauthorized disclosure of documents designated as
CONFIDENTIAL pursuant to the terms of this Order. Counsel shall maintain the originals of the
forms signed by persons acknowledging their obligations under this Order for a period of 1 year
after dismissal of the action, the entry of final judgment and/or the conclusion of any appeals
arising therefrom.

(d). Copies. Prior to production to another party, all copies, electronic images,
duplicates, extracts, summaries or descriptions (hereinafter referred to collectively as “copies”)
of documents designated as CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER under
this Order, or any individual portion of such a document, shall be affixed with the designation
“CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER?” if the word does not already
appear on the copy. All such copies shall thereafter be entitled to the protection of this Order.

The term “copies” shall not include indices, electronic databases or lists of documents provided
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these indices, electronic databases or lists do not contain substantial portions or images of the
text of confidential documents or otherwise disclose the substance of the confidential information
contained in those documents.

(e) Inadvertent Production.  Inadvertent production of any document or

information without a designation of “CONFIDENTIAL - SUBJECT TO PROTECTIVE
ORDER? shall be governed by Fed. R. Evid. 502,
6. Filing of CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER Documents
Under Seal. The Court highly discourages the manual filing of any pleadings or documents
under seal. To the extent that a brief, memorandum or pleading references any document marked
as CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER, then the brief, memorandum or
pleading shall refer the Court to the particular exhibit filed under seal without disclosing the
contents of any confidential information.

(a). Before any document marked as CONFIDENTIAL - SUBJECT TO
PROTECTIVE ORDER is filed under seal with the Clerk, the filing party shall first consult with
the party that originally designated the document as CONFIDENTIAL - SUBJECT TO
PROTECTIVE ORDER to determine whether, with the consent of that party, the document or a
redacted version of the document may be filed with the Court not under seal.

(b). Where agreement is not possible or adequate, before a CONFIDENTIAL-
SUBIJECT TO PROTECTIVE ORDER document is filed with the Clerk, it shall be placed in a
sealed envelope marked “CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER
DOCUMENTS?”, displaying the case name, docket number, a designation of what the document
is, the name of the party in whose behalf it is submitted, and name of the attorney who has filed

the documents on the front of the envelope. A copy of any document filed under seal shall also
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be delivered to the judicial officer’s chambers.

(c). To the extent that it is necessary for a party to discuss the contents of any
confidential information in a written pleading, then such portion of the pleading may be filed
under seal with leave of Court. In such circumstances, counsel shall prepare two versions of the
pleadings, a public and a confidential version. The public version shall contain a redaction of
references to CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER documents. The
confidential version shall be a full and complete version of the pleading and shall be filed with
the Clerk under seal as above. A copy of the unredacted pleading also shall be delivered to the
judicial officer’s chambers.

(d). If the Court or a particular judicial officer has developed an alternative method
for the electronic filing of documents under seal, then the parties shall follow this alternative
method and shall not file any documents or pleadings manually with the Clerk of Court.

15 Challenges by a Party to Designation as Confidential. Any CONFIDENTIAL -
SUBJECT TO PROTECTIVE ORDER designation is subject to challenge by any party or non-
party with standing to object (hereafter “party”). Before filing any motions or objections to a
confidentiality designation with the Court, the objecting party shall have an obligation to meet
and confer in a good faith effort to resolve the objection by agreement. If agreement is reached
confirming or waiving the CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER
designation as to any documents subject to the objection, the designating party shall serve on all
parties a notice specifying the documents and the nature of the agreement.

8. Action by the Court. Applications to the Court for an order relating to any documents
designated CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER shall be by motion under
Local Rule 7.1 and any other procedures set forth in the presiding judge’s standing orders or

6



other relevant orders. Nothing in this Order or any action or agreement of a party under this Order
limits the Court’s power to make any orders that may be appropriate with respect to the use and
disclosure of any documents produced or use in discovery or at trial.

9. Use of Confidential Documents or Information at Trial. All trials are open to the
public. Absent order of the Court, there will be no restrictions on the use of any document that
may be introduced by any party during the trial. If a party intends to present at trial
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER documents or information derived
therefromn, such party shall provide advance notice to the other party at least five (5) days before
the commencement of trial by identifying the documents or information at issue as specifically
as possible (i.e., by Bates number, page range, deposition transcript lines, etc.) without divulging
the actual CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER documents or
information. The Court may thereafter make such orders as are necessary to govern the use of
such documents or information at trial.

10.  Obligations on Conclusion of Litigation.

(a). Order Remains in Effect. Unless otherwise agreed or ordered, this Order
shall remain in force after dismissal or entry of final judgment not subject to further appeal.

(b). Return of CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER
Documents. Within thirty days after dismissal or entry of final judgment not subject to further
appeal, all documents treated as CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER
under this Order, including copies as defined in ] 5(d), shall be returned to the producing party
unless: (1) the document has been offered into evidence or filed without restriction as to
disclosure; (2) the parties agree to destruction in lieu of return; or (3) as to documents bearing

the notations, summations, or other mental impressions of the receiving party, that party elects
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to destroy the documents and certifies to the producing party that it has done so. Notwithstanding
the above requirements to return or destroy documents, counsel may retain attorney work
product, including an index which refers or relates to information designated CONFIDENTIAL
- SUBJECT TO PROTECTIVE ORDER, so long as that work product does not duplicate
verbatim substantial portions of the text or images of confidential documents. This work product
shall continue to be CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER under this Order.
An attorney may use his or her work product in a subsequent litigation provided that its use does
not disclose or use CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER documents.

(c) Return of Documents Filed under Seal.  After dismissal or entry of final
judgment not subject to further appeal, the Clerk may elect to return to counsel for the parties or,
after notice, destroy documents filed or offered at trial under seal or otherwise restricted by the
Court as to disclosure.

11.  Order Subject to Modification. = This Order shall be subject to modification by the
Court on its own motion or on motion of a party or any other person with standing concerning
the subject matter. Motions to modify this Order shall be served and filed under Local Rule 7.1
and the presiding judge’s standing orders or other relevant orders.

12.  No Prior Judicial Determination. This Order is entered based on the representations
and agreements of the parties and for the purpose of facilitating discovery. Nothing herein shall
be construed or presented as a judicial determination that any documents or information
designated CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER by counsel or the parties
is subject to protection under Rule 26(c) of the Federal Rules of Civil Procedure or otherwise
until such time as the Court may rule on a specific document or issue.

13.  Persons Bound. This Order shall take effect when entered and shall be binding
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upon all counsel and their law firms, the parties, and persons made subject to this Order by its
terms.
So Ordered.

Dated:

U.S. District Judge
U.S. Magistrate Judge
U.S. Bankruptcy Judge

[Delete signature blocks if not wholly by consent]

WE SO MOVE/STIPULATE WE SO MOVE/STIPULATE
and agree to abide by the and agree to abide by the
terms of this Order terms of this Order

Signature Signature

Counsel for: Counsel for:

Dated: Dated:



FORM PROTECTIVE ORDER
ATTACHMENT A

IN THE COURT OF COMMON PLEAS

LORAIN COUNTY, OHIO
NRG OHIO PIPELINE COMPANY, LLC, ) CASE NO. 15CV187151
Plaintiff, ; JUDGE Christopher R. Rothgery
V. ; Magistrate James Blaszak
MOORE ROAD, LLC, et al. ;
Defendants. ;
ACKNOWLEDGMENT
AND
AGREEMENT TO BE BOUND

The undersigned hereby acknowledges that he/she has read the Protective Order dated

in the above-captioned action and attached hereto, understands the terms thereof,

and agrees to be bound by its terms. The undersigned submits to the jurisdiction of the United
States District Court for the Northern District of Ohio in matters relating to the Protective Order
and understands that the terms of the Protective Order obligate him/her to use documents
designated CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER in accordance with the
Order solely for the purposes of the above-captioned action, and not to disclose any such

documents or information derived directly therefrom to any other person, firm or concern.
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The undersigned acknowledges that violation of the Protective Order may result in
penalties for contempt of court.

Name:

Job Title:

Employer:

Business Address:

Date;

Signature
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h 10 Permit Strategy Write-Up
Avon Lake Power Plant

Ohio Environmental Permit Number; PG120245
Protection Agency Facility ID: 0247030013

Permit Strategy Write-Up

1. Check all that apply:
Synthetic Minor Determination
Netling Determination

—X__ PTI Admin Mad (Capacity factor restriction to qualify as a coal-fired "limited use boller* per 40
CFR Pari 63, subpart DDDDD)

2. Saurce Description:
NRG Energy owns and operales the Avon Lake Power Plant which was previously owned and operated
by CEI (First Energy) from the 1930's until the year 2000. Orion Power Midwest purchased the facility in

2000 and in 2004 Orion merged with Reliant Energy of Texas. in 2011, Gen-On purchased Reliant
Energy and in 2013 NRG merged with Gen-On.

The facility utilizes the following permitted units:

EUID | EU Description _
B0O10 | 1131 MMBtu/hr Pulverized coalfired boiler for
n electric generation (110 MW)

B012 | 6040 MMBtu/hr Pulverized coaldired boiler for
[ electric generation (640 MW)

8013 | 468.9 MMBiu/hr Qil-fired combustion gas {urbine for
. eleclric generation (25 MW)
B015S | 219.5 MMBtu/hr Natural gas/fuel oil-fired package
boiler (for start-up and plant heat)
B016 | 219.5 MMBlu/hr Natural gas/fuel oil-fired package
_boiler (for start-up and plant heat)
FOO1 Paved and unpaved roads and parking areas on
plant property.
F002 Coal storage pile
PS01 Coal material handling equipment

a Facility Emissions and Attainment Status:

The Avon Lake Plant is located in Lorain County which is designated nonattainment for Ozone and
PMzs and is a major source for NO,, PM;s, PMzs, SO,, CO, VOC, and HAPs and therefore subject to
40 CFR Part 63, Subpart DDDDD. B010 and B012 are subject to 40 CFR Part 63, Subpart DDDDD
(Boiler MACT) and 40 CFR Part 63, Subpart UUUUU (the Utility MATS/MACT Rule). On September 5,
2013, the Ohio EPA issued a one-year MATS compliance extension which expires on April 16, 2016.

Per 40 CFR Part 63, Subpart DDDDD, the facility has requested a PTI Administrative Madification to
identify emissions unit BO10 as a coal-fired “limited use” boiler. Per 40 CFR Part 83, Subpart UUUUU,
any electric utility steam generating unit that has the capability of combusting more than 25 MW of coal
or oil but did not fire coal of il for mare than 10.0 percent of the average annual heat input during any 3



Protection Agency

Permit Strategy Write-Up
Avon Lake Power Plant
Permit Number: P0120245
Facility 1D: 0247030013

calendar years or for more than 15.0 percent of the annual heat input during any calendar vear is not

subject to 40 CFR Part 63, Subpart UUUUU,

4. Source Emissions:

As a limited-use boiler, B010 will have the following emissions:

Pollutant Tons per rolling, 12-month period
PM/PM,q 49.5
| PM:s 14.4
NO, 297.2
CO 8.9
VOC 1.2
SO, 2,303.5

Per OAC rule 3745-31-05(D), the permit imposes a maximum annual heat inpul for this emissions unit
shall not exceed 990,756 MMBtu, based upon a rolling, 12-month summation of the monthly heat input
values. The permitlee must maintain sufficient records to demonstrate compliance with the annual heat
input limitation upon permit issuance in order to qualify as a "limited use boiler” per 40 CFR Part 63,
Subpari BODDD and the following requirements also apply as a limited use boiler:

i. This emissions unit is identified as a limited use boiles and is not subject to the emission limits in
Table 2 of the subpart, the operating limits in Table 4 of the subpar, or the energy assessment

requirements in Table 3 of the subpart.

i, The limited-use boiler is subject to 5-year tune-up requirements, conducted in accordance with
40 CFR 63.7540(a){(10)(i) through (vi) and Table 3 to the subpart: Each iimited-use boiler
identified above shall have a federally enforceable average annual capacity factor of no more

than 10%.

5. Conclusion:

The permit terms and conditions contained in this federally enforceable permit are adequate 1o ensure
that the “limited use boiler” thresholds per 40 CFR Parl 63, Subpart DDDDD will be met.




PUBLIC NOTICE

The following matters are the subject of this public nofice by the Ohio Environmental Protection Agency.
The complete public notice, including any additional instructions for submitling comments, requesting
information, a public hearing, or filing an appeal may be obtained at:htip:/epa.ohio.gov/actions.aspx or
Hearing Clerk, Ohio EPA, 50 W. Town St, Columbus, Ohio 43215. Ph: 614-644-2129

email:HClerk@epa.ohio.qov

Draft Air Pollution Permit-to-tnstall Administrative Modification

Avon Lake Power Plant
33570 Lake Road,, Avon Lake, OH 44012-0000
ID#:P0120245
Date of Action: 3/16/2016
Permit Desc:PTl Administrative Modification to designate B010 as a coalfired “limited-use"”
boiler..
The permit and complete instructions for requesting information or submitting comments may be
obtained at: http://epa.ohio.gov/dapc/permitsonline.aspx by entering the ID # or: Corey Kurjian,
Ohio EPA DAPC, Northeast District Office, 2110 East Aurora Road, Twinsburg, OH 44087, Ph:
{330)963-1200
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] Draft Permit-to-Install
h lo Avon Lake Power Plant
Permit Number: P0120245

Ohio Environmental Facility ID: 0247030013
Protection Agency Effactive Date:To be entered upon final issuance
Authorization

Facility 1D: 0247030013

Facility Description: Electric Utiiity Generating Station

Application Number(s): AD054966

Permit Number: P0120245

Permit Description: PTl Administrative Modification to designate B010 as a coalfired "limited-use”

boiler.

Permit Type: Administrative Modification

Permit Fee: $1,875.00D0 NOT sand payment at this lime, subject to change before final issuance

Issue Date: 3M16/2016

Effective Date: To be entered upon final issuance

This document canstitutes issuance to:

Avon Lake Power Plant
33570 Lake Road
Avon Lake, OH 44012-0000

of a Permit-to-install for the emissions unil(s) identified on the following page.

Ohio Environmental Protection Agency (EPA) District Office or local air agency responsible for processing and
administering your permit:

Ohio EPA DAPC, Northeast District Office
2110 East Aurora Road

Twinsburg, OH 44087

(330)963-1200

The above named entity is hereby granted a Permit-to-Install for the emissions unit(s) listed in this section
pursuant o Chapter 3745-31 of the Ohio Administrative Code, Issuance of this permit does not constitute
expressed or implied approval or agreement thal, i constructed or modified in accordance with the plans
included in the applicalion, the emissions unit(s) of environmenial pollutants will operate in compliance with
applicable Stale and Federal laws and regulations, and does not constitute expressed or implied assurance
that if constructed or modified in accordance with those plans and specifications, the above described
emissions unit(s) of pollulants will be granted the necessary permits to operate (air) or NPDES permits as
applicable.

This permit is granted subject {o the conditions attached hereto,

Ohio Environmental Protection Agency

Craig W. Butler
Director

Page 1 of 25



n Draft Permit-to-Install
hlo Avan Lake Power Plant
Parmit Number; P0120245

Ohio Environmental Facility ID: 0247030013
Protection Agency Effective Date:To be entered upon final issuance

Authorization (continued)

Permit Number: P0120245
Permit Description:  PTI Administrative Modification to designate B010 as a coal-fired "limited-use” boiler.

Permils for the following Emissions Unit{s) or groups of Emissions Unils are in this document as indicated
below:

Emissions Unit ID: 8010
Company Equipment ID: Boiler #10
Superseded Parmit Number:

General Pemiit Category and Type.  Not Applicabla

Page 2 of 25



- Draft Permit-to-lnstall
lo Avon Lake Power Plant
Permit Number: P0120245

I?l'oh:l Enrlronmenul Facllity ID: 0247030013
rotection Agency Effective Date:To be entered upon final issuance

A. Standard Terms and Conditions

Page 3 of 25



= Draft Permit-to-nstall
h lo Avon Lake Power Plant
Permit Number: P0120245
Chia Environmental Facility ID: 0247030013
Protection Agency Effective Date:To be enlered upon final issuance

1. Federally Enforceable Standard Terms and Conditions
a) All Standard Terms and Conditions are federally enforceable, with the exception of those listed

below which are enforceable under State law only:

(1 Standard Term and Condition A.2.a}, Severability Clause

(2) Standard Term and Condition A.3.c) through A. 3.e)General Requirements
{3) Standard Term and Condition A.6.c) and A. 6.d), Compliance Requiremenis
4) Standard Term and Condition A.9., Reporiing Requirements

(5) Standard Term and Condition A.10., Applicability

(6) Standard Term and Condition A.11.b) through A.11.e), Construction of New Source(s)
and Authorization to Install

{7) Standard Term and Condition A.14., Public Disclosure

(8) Standard Term and Condition A.15., Additional Reporting Requirements When There
Are No Deviations of Federally Enforceable Emission Limitations, Operational
Restrictions, or Contral Device Operating Parameter Limitations

(9) Standard Term and Condition A.18., Fees
(10) Standard Term and Condition A.17., Permit Transfers

2. Severability Clause

a)

b)

a)

A determination that any term or condition of this permit is invalid shall not invalidate the force or
effeci of any other term or condition thereof, except to the extent that any other term or condition
depends in whole or in part for its operation or implementation upon the term or condition
declared invalid.

All terms and canditions designated in parts B and C of this permit are federally enforceable as
a practical malter, if they are required under the Act, or any of its applicable requirements,
including relevant provisions designed to limit the potential to emit of a source, are enforceable
by the Adminisirator of the U.S. EPA and the State and by citizens (o the exient allowed by
section 304 of the Act) under the Act. Terms and conditions in parts B and C of this permit shall
not be federally enforceable and shall be enforceable under State law only, only if specifically
identified in this permit as such.

General Requirements

Any noncompliance with the federally enforceable terms and conditions of this permit
conslitutes a violation of the Act, and is grounds for enforcement action or for permit revacation,
revocation and re-issuance, or modification.
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] Draft Permit-todnstall
h 10 Avon Lake Power Plant
Permit Number: P0120245

Ohio Environmencai Facility ID: 0247030013

Frotection Agency Effective Date:To be entered upon final issuance

b) It shall not be a defense for the permitiee in an enforcement action that it would have been
necessary to halt or reduce the permitied aclivity in order to maintain compliance with the
federally enforceable terms and conditions of this permit.

c) This permit may be modified, revoked, or revoked and reissued, for cause, The filing of a
request by the permittee for a permit modification, revocation and reissuance, or revacation, or
of a notification of planned changes or anticipated noncompliance does not stay any term and
condition of this permit.

d) This permit does not convey any property rights of any sort, or any exclusive privilege.

e) The permittee shall furnish to the Direclor of the Ohio EPA, or an authorized representative of

the Director, upon receipt of a written request and within a reasonable time, any informalion that
may be requested o determine whether cause exists for modifying or revoking this permit or to
determine compliance with this permil. Upon request, the permitiee shall also furnish to the
Director or an authorized representative of the Director, copies of records required to be kept by
this permit. For information claimed o be confidential in the submittal to the Director, if the
Administralor of the U.S. EPA requesls such information, the permittee may fumish such
records directly to the Administrator along with a cfaim of confidentiality.

Monitoring and Related Record Keaping and Reporting Requirements

a)

b)

Except as may otherwise be provided in the terms and conditions for a specific emissions unit,
the permitiee shall maintain records that include the following, where applicable, for any
required monitoring under this permit:

{1) The dale, place (as defined in the permit), and time of sampling or measuraments,

{2) The dale{s) analyses were performed.

(3) The company or entity that performed the analyses.

{4)  The analytical technigues ar methods used.

{5) The resuilts of such analyses.

{6) The operating conditions existing at the time of sampling or measurement.

Each record of any moniloring data, testing data, and support information required pursuant to
this permit shall be retained for a period of five years from the date the record was created.
Support information shall include, but not be limited to all calibration and maintenance records

and all original strip-chart recordings for conlinuous monitoring instrumentation, and copies of all
reporis required by this permit. Such records may be maintained in computerized form.

Except as may otherwise be provided In the terms and conditions for a specific emissions unit,
the permitiee shall submit required reports In the following manner;

(1) Reports of any required monitoring and/or recordkeeping of federally enforceable
information shall be submitied to the Ohio EPA DAPC, Northeast District Office.
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{(2) Quarerly written reports of (j) any devialions from federally enforceable

emissionlimitations, operationalresiriclions,

andcontroldeviceoperalingparameterlimitations, excluding deviations resulting from
malfunctions raported in accordance with OAC rule 3745-15-08, that have been detecled

by the testing, monitoring and recordkeeping requirements specified in this permit, (ii)
the probable cause of such deviations, and (iii) any corrective actions or preventive
measures taken, shall be made to the Ohio EPA DAPC, Northeast District Office. The
written reporls shall be submitted quarterly, by January 31, Aprit 30, July 31, and
October 31 of each year and shall cover the previous calendar quarlers, See A.15.
below if no deviations occurred during the quarter.

{3) Written reports, which idenlify any deviations from the federally enforceable monitaring,
fecordkeeping, andrepodingrequirements contained in this permit shall be submitted to
the Ohio EPA DAPC, Northeast District Office every six months, by January 31 and July
31 of each year for the previous six calendar months. If no deviations occurred during a
six-month period, the permittee shall submit a semi-annual report, which states that no
deviations occurred during that period.

(4)  This permit is for an emissions unit located at a Tille V facility, Each written report shall
be signed by a responsible official certifying that, based on information and belief formed
after reasonable inquiry, the statements and information in the report are true, accurate,
and complete.

d) The permittee shall report actual emissions pursuant to OAC Chapter 3745-78 for the purpose
of collecling Air Pollution Control Fees.

Scheduled Maintenance/Maifunction Reporting

Any scheduled maintenance of air pollution control equipment shall be performed in accordance with
paragraph (A) of OAC rule 3745-15-06. The malfunction, i.e., upset, of any emissions units or any
associated air pollution control system(s) shall be reporied to theOhio EPA DAPC, Northeast District
Officein accordance with paragraph (B) of OAC rule 3745-15-06. (The definilion of an upset condition
shall be the same as that used in OAC rule 3745-15-06(B)(1) for a malfunction.) The verbal and written
reports shall be submitted pursuant to OAC rule 3745-15-06.

Except as provided in that rule, any scheduled maintenance or malfunclion necessitating the shutdown
or bypassing of any air pollution control system(s) shall be accompanied by the shutdown of the
emission unit(s) that is (are) served by such control system(s).

Compliance Requirements

a) All applications, notifications or reports required by terms and conditions in this permit fo be
submitted or "reported in writing™ are to be submitled o Ohio EPA through the Ohio EPA's
eBusiness Center: Air Services web service ("Air Services"”). Ohio EPA will accept hard copy
submittals on an as-needed basis if the permittee cannot submit the required documents
through the Ohio EPA eBusiness Center. In the event of an alternative hard copy submission in
lieu of the eBusiness Center, the post-marked date or the date the document is delivered in
person wil be recognized as the date submitted. Electronic submission of applications,
notifications or reporis required to be submitted to Ohio EPA fulfills the requirement to submit
the required information to the Director, the appropriate Ohio EPA District Office or cantracted
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b)

c)

local air agency, andlor any other individual or organization specifically identified as an
additional recipient identified in this permit unless otherwise specified. Consistent with OAC rule
3745-15-03, the electronic signalure date shall constitule the date that the required application,
notification or report is considered to be “"submitted”. Any document requiring signature may be
represented by entry of the personal identification number (PIN) by responsible official as part of
the elecironic submission process or by the scanned attestation document signed by the
Authorized Representative that is attached to the electronically submitted written repont.

Any documenl (including reporis) required to be submilted and required by a federally
applicable requirement in this permit shall include a cerlification by a Responsible Official that,
based on information and belief formed after reasonable inquiry, the statements in the
document are true, accurate, and complete

Upon presentation of credentials and other documenis as may be required by law, the permittee
shall allow the Direclor of the Ohia EPA or an authorized representative of the Direclor to:

{1) At reasonable times, enter upon the permittee's premises where a source is located or
the emissions-related activily is conducled, or where records must be kept under the
conditions of this permit.

{(2) Have access to and copy, al reasonable times, any records that must be kept under the
conditions of this permit, subject to the protection from disclosure to the public of
confidential information consistent with ORC section 3704.08.

(3) Inspect at reasonable times any facilities, equipment (including monitoring and air
poliution control equipment), practices, or operalions regulated or required under this
permit.

(4)  As authorized by the Act, sample or monitor at reasonable times substances or
paramelers for the purpose of assuring compliance with the permit and applicable
requiremants.

The permittee shall submit progress reports to the Ohio EPA DAPC, Northeast District Office
concerning any schedule of compliance for meeling an applicable requirement. Progress
reports shall be submitted semiannually or more frequently if specified in the applicable
requirement or by the Director of the Ohio EPA. Progress reporis shall contain the following:

{1) Dates for achieving the activities, milestones, or compliance required in any schedule of
compliance, and dates when such acfivities, milestones, or compliance were achieved.

(2)  An explanation of why any dates in any schedule of compliance were not or will not be
met, and any preventive or corrective measures adopted.

Best Available Technology

As specified in OAC Rule 3745-31-05, new sources that must employ Best Available Technology (BAT)
shall comply with the Applicable Emission Limitations/Conirol Measures identified as BAT for each
subject emissions unit,
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Alr Pollution Nuisance

The air contaminants emitted by the emissions units covered by this permit shall not cause a public
nuisance, in vialation of OAC rule 3745-15-07.

Reporting Requirements

The permittee shall submit reguired reports in the following manner;

a)

b)

Reporis of any required monitoring and/or recordkeeping of state-only enforceable information
shall be submitted to the Ohio EPA DAPC, Northeast District Office.

Except as otherwise may be provided in the {erms and conditions for a specific emissions unit,
quarlerly writlen reports of (a) any deviations (excursions) from state-only required emission
limitations, operational restrictions, and control device operating parameler limitations that have
been detected by the testing, monitoring, and recordkeeping requirements specified in this
permit, (b) the probable cause of such deviations, and {c) any cormective actions or preventive
measures which have been or will be {aken, shall be submitied to theOhlo EPA DAPC,
Northeast District Office. If no deviations occurred during a calendar quarter, the permitiee shall
submit a quarterly report, which states that no deviations occurred during that quarter. The
reports shall be submitted quarterly, by January 31, Aprit 30, July 31, and October 31 of each
year and shall cover the previous calendar quariers. (These quarierly reporls shall exclude
deviations resulting from malfunctions reposted in accordance with OAC rule 3745-15-06.)

Applicability

This Permit-to-Install is applicable only to the emissions unit(s) identified in the Permit-to-Install.
Separate application must be made to the Director for the installation or modification of any other
emissions unit{s)not exempt from the requirement to abtain a Permit-lo-Install.

Construction of New Sources(s) and Authorization to Instali

a)

This permit does nol constitute an assurance that the proposed source will operate in
compliance with all Ohio laws and regulations. This permit does not constitute expressed or
implied assurance that the proposed facility has been consiructed in accordance with the
application and terms and conditions of this permit. The action of beginning and/or completing
construction prior to obtaining the Director's approval conslilules a violation of OAC rule 3745-
31-02. Furthermore, issuance of this permit does not constitute an assurance that the proposed
source will operate in compliance with all Ohic laws and regulations. Issuance of this permit is
not to be construed as a waiver of any rights that the Ohio Environmental Protection Agency (or
other persons) may have against the applicant for starting construction prior to the effective date
of the permit. Additional facilities shall be installed upon orders of the Ohio Environmental
Protection Agency if the proposed facilities cannot meet the requirements of this permit or
cannot meet applicable standards.
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b)

c)

d)

e)

If applicable, authorization to install any new emissions unit included in this permit shall
terminate within eighteen months of the effective date of the permit if the owner or operator has
not undertaken a continuing program of installation or has not entered into a binding coniractual
obligation to undertake and complete within a reasonable time a continuing program of
installation. This deadline may be extended by up to 12 months if application Is made to the
Director within a reasonable {ime before the termination date and the permitiee shows good
cause for any such extension.

The permittee may notify Ohio EPA of any emissions unit thal is permanently shut down (i.e.,
the emissions unit has been physically removed from service or has been altered in such a way
that it can no longer operate without a subsequent "modification” or "instaflation" as defined in
OAC Chapter 3745-31) by submitting a certification from the authorized official that identifies the
date on which the emissions unit was permanently shut down. Authorization lo operate the
affected emissions unit shall cease upon the date cerified by the authorized official that the
emissions unit was permanently shut down. At a minimum, nofification of permanent shut down
shall be made or confimed by marking the affected emissions unit(s) as “permanently shut
down" in "Air Services" along with the date the emissions unit(s) was permanently removed
and/or disabled. Submitting the facility profile update elecironically will constitute notifying the
Director of the permanent shutdown of the affected emissions unit(s).

The provisions of this permit shall cease to be enforceable for each affected emissions unit after
the date on which an emissions unit is permanently shut down (i.e., emissions unit has been
physically removed from service or has been altered in such a way that it can no longer operate
without a subsequent "madification” or “installation" as defined in OAC Chapter 3745-31). All
records relaling to any permanently shutdown emissions unit, generated while the emissions
unit was in operalion, must be maintained in accordance with law. All reports required by this
permit must be submitted for any period an affected emissions unit operated prior to permanent
shut down. At a minimum, the permit requirements must be evalualed as part of the reporting
requirements identified in this permit covering the last period the emissions unit operated.

Unless otherwise exempted,no emissions unit cerlified by the responsible official as being
permanently shut down may resume operation without first applying for and obtaining a permit
pursuant to OAC Chapter 3745-31 and OAC Chapter 3745-77 if the restarted operation is
subject to one or more applicable requirements.

The permiltee shall comply with any residual requirements related to this permit, such as the
requirement to submit a deviation report, air fee emission report, or other any reporting required
by this permit for the period the operating provisions of this permit were enforceable, of as
required by regulation or law. All reports shali be submitted in a form and manner prescribed by
ihe Director. All records relating to this permit must be maintained in accordance with law.
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Permit-To-Operate Application

The permitiee is required fo apply for a Title V permit pursuant to OAC Chapter 3745-77. The
permittee shall submit a complete Title V permit application or a complete Title V permit modification
application within tweive (12) months after commencing operation of the emissions unils covered by
this permit. However, if operation of the proposed new or modified source(s) as authorized by this
permit would be prohibited by the terms and conditions of an existing Title V permit, a Title V permit
maodificalion of such new or modified source(s) pursuant to OAC rule 3745-77-04(D) and OAC rule
3745-77-08(C)(3)(d)must be gbtained beforeoperating the source in a manner that would violate the
existing Title V permit requirements,

Construction Compliance Certification

The applicant shall identify the following dates in the "Air Services™facllity profile for each new
emissions unit identified in this permit.

a) Completion of initial installation date shall be enteredupan completion of construction and prior
to start-up.

b) Commence operation after installation or latest modification date shall be entered within 90 days
afier commencing operation of the applicable emissions unit.

Public Disclosure

The facility is hereby notified that this psrmil, and all agency records concerning the operation of this
permitted source, are subject {o public disclosure in accordance with OAC rule 3745-49-03,

Additional Reporting Requirements When There Are No Deviations of Federally Enforceable
Emission Limitations, Operational Restrictions, or Control Device Operating Parameter
Limitations

if no deviations occurred during a calendar quarter, the permitiee shall submit a quarterly repori, which
states that no deviations occurred during that quarter. The reposis shall be submitted quarterly by
January 31, April 30, July 31, and October 31 of each year and shall cover the previous calendar
quariers.

Fees

The permitiee shall pay fees to the Director of the Ohio EPA in accardance with ORC section 3745.11
and OAC Chapter 3745-78. The permitiee shall pay all applicable permit-lo-install fees within 30 days
afler the issuance of any permit-lo-install. The permitiee shall pay all applicable permit-to-operate fees
within thirty days of the issuance of the invoice.

Permit Transfers

Any transferee of this permit shall assume the responsibilities of the prior permit holder. The new
owner must update and submit the ownership information via the "Owner/Contact Change” functionality
in "Alr Services" once the transfer is legally completed.The change must be submitted through "Air
Services" within thirty days of the ownership transfer date.
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Risk Management Plans

If the permitiee is required to develop and register a risk management plan pursuant ta section 112(r) of
the Clean Air Act, as amended, 42 U.5.C. 7401 el seq. ("Act"), the permittee shall comply with the
requirement to register such a plan.

Title IV Provisions

If the pesmittee is subject to the requiremenls of 40 CFR Part 72 conceming acid rain, the permittee
shall ensure that any affecled emissions unit complies with those requirements. Emissions exceeding
any allowances that are lawfully held under Titfe IV of the Act, or any regulations adopted thereunder,
are prohibited.
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B. Facility-Wide Terms and Conditions
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All the following facility-wide terms and conditions are federally enforceable with the exceptlion of those
listed below which are enforceable under state law only:

a) None,

The permittee shall ensure that any emissions unit{s) subject to the Cross Stale Air Pollution Rule
(CSAPR) complies/comply with the requirements of the Ohio Administrative Code (OAC) Chapter 3745-
109, which includes submitling timely permit applications.

Acid Rain Permits and Compliance — OAC chapter 3745-103

The permitiee shall ensure that any affected unit complies with the requirements of OAC Chapter 3745-
103, which includes submitting timely permit applicalions. Emissions exceeding any allowances that are
lawfully held pursuant to this rule are prohibited. The requirements of this rule will be specified in the
Title V permit issued to this facility.

All asbestos renovation and demolition activities conducted at this facility shall be performed in
accordance with the applicable requirements specified in 40 CFR Part 61, Subpart M.

The facility is subject to the applicable requirements specified in OAC Chapter 3745-25. In accordance
with Ohio EPA Engineering Guide #864, the emission cantrof action programs, as specified in OAC rule
3745-25-03, shall be developed and submitied within 60 days after receiving notification from the Ohio
EPA.

When operaling emissions unit B010 (boller #10) as an auxiliary boiler, the permittee shall comply with
the applicable provisions of the National Emissions Standards for Hazardous Air Pollutants (NESHAP)
for Industrial, Commercial, and Institutional Boilers and Process Heaters, as promulgated by the United
States Environmental Prolection Agency under 40 CFR Part 63, Subpart DDDDD. The final rules found
in 40 CFR Part 63, Subpart DDDDD establish national emission standards for hazardous air pollutants
(NESHAP), operational limits, work praclice standards, and compliance requirements for industrial,
commeercial, and institutional boilers located at a major source of hazardous air pollutants (HAP).
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C. Emissions Unit Terms and Conditions
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Operations, Property and/or Equipment Description:
Coalired boller - 1131 MMBtu/hr

a)

b)

The following emissions unit terms and conditions are federally enforceable with the exception
of those listed below which are enforceable under slate law anly.

(N

Applicable Emissions Limitations and/or Control Requirements

)

The specific operation(s), property, and/ar equipment that conslitute each emissions unit
along with the applicable rules and/or requirements and with the applicable emissions
limitations and/or control measures are identified below. Emissions from each unit shall
not exceed the listed limitations, and the listed control measures shall be specified in
nairative form following the table.

Applicable Rules/Requirements

Applicable Emissions Limitafions/Control
Measures

"OAC rule 3745-31-05(D)

(Capacity factor restriction to qualify
as a coal-fired "limited use boiler”
per 40 CFR Part 63, Subpart
DDDDD)

See c)(1) and c)(2).

OAC rule 3745-17-10(C) Pariiculate emissions (PE) shall not
exceed 0.1 Ib/mmBtu of actual heat input.
OAC rule 3745-17-07(AK1) Visible PE from any stack shall not

excead 20% opacity, as a 6-minute
average, except as pravided by the rule.

OAC rule 3745-18-53(B)(2)

Sulfur dioxide (SO,) emissions shall not
exceed 4.65 Ibs/mmBtu actual heat input.

40 CFR Part 63, Subpart UUUULU -
National Emission Standards for
Hazardous Air Poliutants: Coal- and
Oil-Fired Electric Utility Steam
Generating Units

See b)(2)1. & h.

40 CFR Parl 63, Subpart DDDDD
{40 CFR 63.7480 - 63.7575)

[In accordance with 40 CFR
63.7500(c) this emissions unitis a
limited use boiler subject to the tune-
up requirements specified in this
section.}

Tune-up requirements specified in Table
3 (40 CFR 63.7540),

Seeb)(2}f &g.
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Applicable Rules/Requiremenis Applicable Emissions Limitations/Control
Measures

40 CFR 63.1-63.16 Table 10 to Subpart DDDDD of 40 CFR
Part 63 — Applicability of General

{40 CFR 63.7565) Provisions to Subpart DDDDD shows
which paris of the General Provisions in
40 CFR 63.1 — 63.16 apply.

Additional Terms and Conditions

This emissions unit is not subject to the requirements of 40 CFR Part 60, Subpart
D {Slandards of Performance for Fossil Fuel Fired Generators) or 40 CFR Part
60, Subparl Da (Standards of Performance for Elecltric Utility Steam Generating
Units).

The permittee shall maintain a written quality assurance/quality control plan for
the continuous opacity monltoring system, designed to ensure continuous valid
and representative readings of opacity and compliance with 40 CFR Parl 60,
Appendix B, Performance Specification 1. The plan shall include, at a minimum,
procedures for conducting and recording daily automatic zero/span checks,
provisions for conducting a quarlerly audit of the continuous opacity monitoring
system, and a description of preventive maintenance activities. The plan shall
describe step by step procedures for ensuring accurate operation of the
continuous opacity monltoring system on a continuous basis. The quality
assurance/quality control plan and a logbook dedicated to the continuous opacity
monitoring system must be kept on sile and available for inspection during
regular office hours.

The continuous opacity monitoring system consists of all the equipment used to
acquire data and record opacity.

The permittee shall maintain a written quality assurance/quality control plan for
the continuous SO, menitoring system, designed to ensure continuous valid and
representative readings of SO, emissions in units of the applicable standard(s).
Except as allowed below, the plan shall follow the requirements of 40 CFR Part
60, Appendix F and 40 CFR Part 75, Appendix B. The quality assurance/quality
control plan and a logbook dedicated to the continuous SO; monitoring system
must be kept on sile and available for inspection during regular office hours.

The plan shall include the requirement to conduct relative accuracy test audits for
the continuous SO, monitoring system in accordance with the frequencies
required pursuant to 40 CFR Part 60 and 40 CFR Parl 75; or may follow relative
accuracy test audit frequency requirements for monitoring systems subject to 40
CFR 75, Appendix B, in lieu of frequencies required in 40 CFR Part 60. In either
case, results shall be recorded and reporied in units of the applicable standard(s)
in accordance with 40 CFR Part 60.

The plan shall include the requirament o conduct quarterfy cylinder gas audits or
relative accuracy audits pursuant o 40 CFR Part 60, and linearity checks
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pursuant to 40 CFR Part 75; however, linearity checks completed pursuant o 40
CFR Part 75, Appendix B, may be substituled for the quarierly cylinder gas or
refative accuracy audils required per 40 CFR Part 60.

The continuous ermission monitoring system consists of all the equipment used to
acquire data to provide a record of emissions and Includes the sample extraction
and transport hardware, sample conditioning hardware, analyzers, and data
recording/processing hardware and sofiware.

The following conditions apply to emissions unit BO10 only when the emissions
unit is operating as an industrial boiler subject to 40 CFR Part 63, subpart
DDDDPD. In addition, those conditions do not apply to the emissions unit during
periods of operation as an Electric Generating Unit (EGU). Any electric utility
steam generating unit that has the capability of combusting more than 25 MW of
coal or ¢il but did not fire coal or ofl for more than 10.0 percent of the average
annual heat input during any 3 calendar years or for more than 15.0 percent of
the annual heat input during any calendar year is not subject to 40 CFR Part 63,
Subpart UUUULU,

i This emissions unit is identified as a limited-use boiler and is not subject
to the emission limits in Table 2 of the subpart, the operaling limits in
Table 4 of the subpart, or the energy assessment requirements in Table 3
of the subpart.

ii. The limited-use boiler is subject to 5-year fune-up reguirements,
conducted in accordance with 40 CFR 63.7540(a)(10)(i) through {vi) and
Table 3 lo the subpart: Each limited-use boiler identified above shall have
a federally enforceable average annual capacity factor of no more than
10%.

i The permittee shall comply with the tune-up requirements specified in 40
CFR Part 63.7540(a)(10)() through (vi).

An initial tune-up must be completed for existing units no later than the
compliance date specified in 40 CFR 63.7485, excepl as specified in paragraph (j) of 40
CFR B3.7510 seclion. You must complele the one-lime energy assessment specified in
Table 3 to this subpart no later than the compliance date specified in 40 CFR 63.7495.,
unless the boiler is not in operation at that time, where a tune-up must be
completed within 30 days after the re-start of the boiler. Following the initial
compliance date, tune-ups must be conducted for each boller within the
applicable S-year schedule as specified in 40 CFR 63.7500(a)-(c), 40 CFR
63.7540(a)(10) through (13), and Table 3 to the subpart, unless alternative work
practice standards are approved pursuant fo 4@ CFR 63.6(g). Each subsequent
tune-up must occur no more than 61 months afler the previous tune-up. If the
boiler is not in operation at the time of its scheduled tune-up, the permittee is not
required to perform the tune-up at that time but must complete the tune-up within
30 days after the re-start of the boiler. Units that produce electricity for sale may
delay the inspection until the first outage, but may not exceed 36 months from
the previous inspection. The frequency of tune-ups shall be based on the
frequency identified in Table 3 to the subpart.
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Each tune-up conducted to demonstrate compliance with the requirements of
Part 63 Subpart DDDDD shall include the following elements as applicable:

io

vi,

Vii.

Inspection of the burner(s} (and requirement to clean or replace any
necessary componenis);

inspection of the flame pattern and requirement to adjusl the burner as
necessary {o optimize the flame pattem, consislent with the
manufaciurer's specifications if applicable;

inspect the air-to-fuel ralio control system o ensure it is cormectly
calibrated and functioning properiy;

optimize total emissions of CO, in correlation with any applicable NO,
standards, consistent with the manufacturer's specificalion if applicable;

measure the concentration of CO (in ppm, by volume) and oxygen (in
volume percent) in the effluent gas stream, at the high-fire or typical
operaling load, and both before and afler any adjustments
(measurements can be make using a portable CO analyzer);

maintain records of the tune-up, inspection, and any corrective actions
taken; and

where more than one type of fuel is used, records of the type and amount
of each fuel type bumed over the 12 months prior to the tune-up.

h. On September 5, 2013, the permittee received a Mercury and Air Toxics
Standards {(MATS) Exiension which extends the compliance date of 40 CFR Part
63, Subpart UUUUU to April 18, 2016. Since being subject to 40 CFR Part 63,
Subpart UUUUU excludes one from being subject lo 40 CFR Part 63, Subpart
DDDDD, the permiitee shall comply with the requirements and limits of 40 CFR
Part 63, Subpart DDDDD for the facility's existing boilers and shall be in
compliance with this NESHAP no iater than April 16, 2016, at the conclusion of
the compliance extension for 40 CFR Part 63, Subpart UUUUU.

c) Operational Restrictions

("

(2)

The maximum annual heat input for this emissions unit shall nol exceed 990,756
MMBtu, based upon a rolling, 12-month summation of the monthly heat input values.
The pemitiee has sufficient records to demonsirate compliance with the annual heat
input limitation upon permit issuance in order to qualify as a "limited-use boiler” per 40
CFR Part 63, Subpart DDDDD.

The permittee shall perform all maintenance aclivities as specified per the
manufacturer's recommendations. To the extent practicable, the permittee shalf
maintain and operate the boiler, including associated air pollution control equipment, in a
manner consistent with good air pollulion conirol practice for minimizing emissions.
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d) Monitoring andfor Recordkeeping Requirements

(1)

(@)

3)

The permitiee shall maintain monthly records of the following information for this
emissions unit:

a. the fuel usage of coal for emissions unit B010, in pounds;

b. the heal inpul rate for emissions unit B010, in mmBiu (calculated by multiplying
d)(1)a by the coal heating value}; and

c. the rolling, 12-month summation of the monthly heat input rate, in mmBtu.

The permitiee shall maintain on-site, the document of certification received from the U.S.
EPA of the Ohio EPA's Central Office verifying that the continuous opacity monitoring
system has been certified fo meet the requirements of 40 CFR Part 60, Appendix B,
Performance Specification 1. The letter/document of certification shali be made available
to the Direclor (the appropriate Ohio EPA District Office or local air agency) upon
request.

Each continuous monitoring system consists of all the equipment used to acquire and
record data in units of all applicable standard(s), and includes the sample extraction and
transport hardware, sample conditioning hardware, analyzers, and data processing
hardware and software.

[Authority for lerm: 40 CFR 60.13 and 40 CFR Part 60, Appendix B]

The permitiee shall operate and maintain the continuous opacity monitoring system to
continuously monitor and record the opacity of the particulate emissions from this
emissions unit. The continuous monitering and recording equipment shall comply with
the requirements specified in 40 CFR Part 60.

The permittee shall maintain records of data obtained by the continuous opacity
monitoring system including, but not limited to:

a. percent opacity on an instantaneous (one-minute) and 6-minule block average
basis;
b. results of daily zero/span calibration checks and the magnitude of manual

calibration adjustments;

c. hours of operation of the emissions unil, continuous opacity monitoring system,
and control equipment;

d. the date, time, and hours of operation of the emissions unit without the control
equipment and/or the continuous opacity monitoring system;

e, the dale, lime, and hours of operation of the emissions unit during any
malfunction of the control equipment and/or the continuous opacity monitoring
system; as well as,
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)

(8)

f. the reason (if known) and the corrective aclions taken (if any) for each such
event in (d) and ().

[Authority for term: 40 CFR 60.13 and 40 CFR Part 60, Appendix B]

The permittee shall maintain on-site, the document(s) of certification received from the
U.S. EPA or the Ohio EPA's Central Office documenting that the continuous S0,
monitoring system has been certified to meet the reguirements of 40 CFR Part 60,
Appendix B, Performance Specifications 2 and 6; and has been certified by U.S. EPA or
recommended for certification by Ohio EPA to U.S. EPA under 40 CFR Part 75. The
letter(s)/document(s) of cerification under Part 60 and certification or recommendation
for certification under Part 75 shall be made avallable to the Director (the appropriate
Ohio EPA District Office or local air agency) upon request.

[Authority for term: 40 CFR 60.13; 40 CFR Part 60, Appendix B; and 40 CFR Part 75]

The permittee shall operate and maintain equipment to continuously monitor and record
S0, emissions from this emissions unit in units of the applicable standard(s). The
confinuous monitoring and recording equipment shall comply with the requirements
specified in 40 CFR Part 60 and 40 CFR Part 75.

The permittee shall maintain records of all data obtained by the continuous SO,
monitoring system including, but not limited to:

a. emissions of SO; in parts per million for each cycle time of the analyzer, with no
resolution less than one data point per minute required;

b. emissions of SO; in pounds per haur and in units of the applicable standard(s) in
the appropriale averaging period;

c. results of quarterly cylinder gas audils or linearity checks;

d. results of daily zero/span calibration checks and the magnilude of manual

calibration adjustments;

e. resuits of required relative accuracy test audil(s), including resulis in units of the
applicable standard(s);

f. hours of operation of the emissions unit, continuous SO, moenitaring system, and
control equipment;

g. the date, time, and hours of operation of the emissions unit without the control
equipment and/or the continuous SO, monitoring system:;

h. the date, time, and hours of operation of the emissions unit during any
malfunction of the control equipment andfor the continuous SO, monitoring
system; as well as,

i the reason (if known) and the corrective actions taken (if any) for each such
eventin (g) and (h).
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All valid dala points generated and recorded by the continuous emission monitoring and
dala acquisition and handling system shall be used in the calculation of the pollutant
concentration and/or emission rate over the appropriate averaging period.

[Authority for term: 40 CFR 60.13; 40 CFR Part 60, Appendices B & F: and 40 CFR Part
75]

e) Reporting Requirements

(1)

()

The permittee shall submit quarterly deviation (excursion) reporis that identify the
following:

a. all exceedances of the rolling, 12-month heat input limitation for emissions unit
B010.

The quarterly deviation (excursion) reports shall be submitted in accordance with the
reporting requirements of the Standard Terms and Conditions of this permit.

The permittee shafl comply with the following quarerly reperting requirements for the
emissions unit and its continuous opacity monioring system:

a. Pursuant to the monitoring, record keeping, and reporting requiremenis for
continuous monitoring systems contained in 40 CFR Parts 60.7 and 60.13(h) and
the requirements established in this permit, the parmitiee shall submit reports
within 30 days following the end of each calendar quarter to the appropriate Ohio
EPA District Office or lacal air agency, documenting all instances of opacity
values in excess of any limitalion specified in this permit, 40 CFR Part 50, OAC
rule 3745-17-07, and any other applicable rules or regulations. The report shall
document the date, commencement and completion times, duration, and
magnitude (percent opacity) of each 6-minute block average exceeding the
applicable opacity limitation(s), as well as, the reason (if known) and the
corrective actions taken (if any) for each exceedance.

b. These quarterly reports shall be submitled by January 30, April 30, July 30, and
October 30 of each year and shall include the following:

i. the facility name and address;

ii. the manufacturer and moade! number of the continuous opacity monitor;

iii. a descriplion of any change in the equipment that comprises the
continuous opacity monitoring system (COMS), including any change to
the hardware, changes to the software that may affect COMS readings,
and/or changes in the location of the COMS sample probe;

iv. the excess emissions report (EER), i.e., a summary of any exceedances
during the calendar quarler, as specified above;

v, the folal operating time (hours) of the emissions unit;
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vi. the total operating time of the continuous opacity monitoring system while
the emissions unit was in operation;

vii. the date, time, and duration of any/each malfunction®* of the continuous
opacity monitoring syslem, emissions unit, and/or control equipment;

viii.  the date, time, and duration of any downtime** of the continuous opacity
monitoring system and/or control equipment while the emissions unit was
in aperation; and

ix. the reason (if known) and the corrective actions taken (if any) for each
event in (b){vii) and (viii).

Each report shall address the operations conducted and data obtained during the
previous calendar quarter.

* where no exceedance of the opacity limit has occurred or the continuous monitoring
sysiem(s) has/have not been inoperative, repaired, or adjusted during the calendar
quarter, such information shall be documented in the quarterly EER report

** each downtime and malfunction event shall be reported regardless of whether there is
an exceedance of the opacity limit

[Authority for term: 40 CFR 60.7]

The permittee shall comply with the following quarterly reporting requirements for the
emissions unit and its continuous SO, monitoring system:

a.

Pursuant to the monitoring, record keeping, and reporting requirements for
continuous monitoring systems contained in 40 CFR Parts 60.7 and 60.13(h) and
the requirements established in this permit, the permitlee shall submit reports
within 30 days following the end of each calendar quarter to the appropriate Ohio
EPA District Office or local air agency, documenting all instances of SO,
emissions in excess of any applicable limit specified in this permit, 40 CFR Part
60, 40 CFR Part 75, OAC Chapter 3745-18, and any other applicable rules ar
regulations, The report shall document the dale, commencement and completion
times, duralion, and magnitude of each exceedance, as well as the reason (if
known) and the corrective actions taken (if any) for each exceedance. Excess
emissions shall be reporied in units of the applicable standard(s).

These quarierly reports shall be submitted by January 30, April 30, July 30, and
October 30 of each year and shall include the following:

i. the facility name and address;

il the manufacturer and model number of the continuous SO, and other
associated manitors;

il a description of any change in the equipment that comprises the
continuous emission monitoring system (CEMS), Including any change lo
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(4)

the hardware, changes (o the software that may afiect CEMS readings,
and/or changes in the location of the CEMS sample probe;

iv, the excess emissions report (EER)*, i.e., a summary of any exeedances
during the calendar quarler, as specified above;

V. the {otal SO, emissions for the calendar quarter (tons);
Vi, the toial operating time (hours) of the emissions unit;

vii, the total operating time of the continuous SO; monitoring system while
the emissions unit was in operation;

vili.  results and dates of quarterly cylinder gas audils or linearity checks:

ix. unless previously submitted, results and dates of the relative accuracy
test audil(s), including resulls in units of the applicable standard(s),
{during appropriate quarler(s));

X. unless previously submitied, the results of any refative accuracy test audit
showing the continuous SO, monitor out-of-control and the compliant
results following any corrective actions;

xi. the date, time, and duration of any/each malfunction** of the continuous
S0; monitoring system, emissions unit, and/or control equipment;

Xii. the date, time, and duration of any downtime** of the confinuous SO,
monitoring system and/or control equipment while the emissions unit was
in operation; and

xiii.  the reason (if known) and the corrective actions taken (if any) for each
event in (b){xi) and (xii).

Each report shall address the operations conducted and data obtained during the
previous calendar quarter, Data substitution procedures from 40 CFR 75 are not to be
used for showing compliance with the short term OAC 3745-31-05(A)(3) rule-based or
NSPS-based limitation(s) in this permit.

* where no excess emissions have occurred or the continuous monitoring system(s)
has/have not been inoperative, repaired, or adjusted during the calendar guarter, such
information shall be documented in the EER quarterly report

** each downtime and malfunction event shall be reported regardless of whether there is
an exceedance of any applicable limit

[Authority for term: 40 CFR 60.7 and 40 CFR Part 75]

The permiltee shall collect, record, and maintain measurements, dala, records, and
reports required per 40 CFR Part 75; and shall submit cerification, recedification,
notifications, applications, menitoring plans, petitions for alternative manitoring systems,
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electronic quarterly reports, and any oifher pertinent record and/or report to the
Administrator (U.S. EPA), as required by this Part.

[Authority for term: 40 CFR Parl 75]

f) Testing Requirements

1)

Compliance with the Emissions Limitations and/or Control Requiremenls specified in
section b) of these terms and conditions shall be determined in accordance with the
following methods:

Emission Limitation:

Visible PE from any stack shall not exceed 20% opacity as a 6-minute average,
excep! as provided by the rule.

Applicable Compliance Method:

Ongoing compliance with the opacity limilation contained in this permit, 40 CFR
Part 60, and any other applicable standard(s) shall be demonstrated through the
data collected as required in the Monitoring and Record keeping Section of this
permit; and through demonstration of compliance with the quality
assurance/quality control plan, which shall meet the testing and recertification
requirements of 40 CFR Part 60.

If required, compliance with visible PE limitation above shall be demonstrated in
accordance with Method 8 of 40 CFR Part 60, Appendix A.

Emission Limitation:
PE shall not exceed 0.1 Ib/mmBtu of actual heal input.

Applicable Compliance Method:

Compliance with the PE limitation above shall be demonstraied based on the
resulls of stack lesting as required in f)(2).

Emission Limitation:
S0, emissions shall not exceed 4.65 Ibs/immBtu actual heat input

Applicable Compliance Method:

Ongoing compliance with the SO, emission limitations contained in this permit,
40 CFR Paris 60 and 75, and any other applicable standard(s) shall be
demonstrated through the data collected as required in the Monitoring and
Record keeping Section of this permit; and through demonsiration of compliance
with the quality assurance/quality control plan, which shall meet the testing and
recertification requirements of 40 CFR Part 60 and 40 CFR Part 75.
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If required, compliance wilh the SO2 emission limitation above shall be
demonstrated in accordance with Methods 1-4 and & of 40 CFR Part 60,
Appendix A.

[Authosity for term: 40 CFR 60.13; 40 CFR Part 60, Appendices B & F; and 40
CFR Part 75)

As long as emissions unit BO10 is designated as a limited-use boiler per 40 CFR Part
63, Subpart DDDDD, the permittee shall conduct, or have conducted, particulate
emission tesling to demonstrate compliance with the allowahble particulale emission rate
in section b){1)b above in accordance with the following requirements:

a.

The tesling of emissions unit BO10 as a limited-use boiler shall be conducted on
§ year intervals with the next required test to be performed no tater than February
28, 2020,

Compliance with the allowable mass emission rate for particulate emissions shall
be determined in accordance with 40 CFR Part 60, Appendix A, Methods 1
through 5 and the procedures in OAC rule 3745-17-03(B)(9).

The test(s) shall be conducted while the emissions unit is operating at or near its
maximum capacity.

Not later than 30 days prior to the proposed {est date(s), the permittee shall
submit an "Intent {o Test” netification fo the Ohio EPA Northeast Dislrict Office.
The "Intent to Test" notification shall describe in detail the proposed test methods
and procedures, the emissions unil operating parameters, the time(s) and dale(s)
of the tesi(s), and the person(s) who will be conducting the test(s). Failure to
submit such notification for review and approval prior to the test(s) may result in
the Ohio EPA Northeast District Office’s refusal to accept the resulls of the
emission test(s).

Personnel! from the Ohio EPA Northeast District Office shall be permitted fo
witness the tesi(s), examine the testing equipment, and acquire data and
information necessary to ensure that the operation of the emissions unit and the
lesting procedures provide a valid characterization of the emissions from the
emissions unit and/or the performance of the control equipment.

A comprehensive written report on the results of the emissions tesi(s) shall be
signed by the person or persons responsible for the tests and submitted to the
Ohio EPA Northeast District Office within 30 days following completion of the
tesi(s). The permittee may request additional time for the submittal of the wrilten
report, where warranied, with prior approval from the Ohio EPA Nostheast District
Office.

JAuthority for term: OAC rule 3745-17-03(B){9)]

Miscellaneous Requirements

(1)

None,
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411912016 Certified Mail
Na TOXIC REVIEW
No PSD
T\:B’:TQI‘(’"%C::_“;I: ) No SYNTHETIC MINOR TO AVOID MAJOR NSR
e ro Yes CEMS
121 Champion Way, Suite 300 Yes MACT/GACT
Canonsburg, PA 15317 No NSPS
No NESHAPS
RE: FINALAIR POLLUTION PERMIT-TO-INSTALL o EERIRS
Facility ID: 0247030013 e L e
Permit Number: P0120245 No MAIOR GHG
Pemnit Type: Administrative Modification No SYNTHETIC MINOR TO AVOID MAJOR GHG
County: Lorain
Dear Permit Holder:

Enclosed please find a final Ohic Environmental Protection Agency (EPA)AIr Pollution Permit-to-install (PTI)
which will allow you to install or madify the described emissions unit(s) in a manner indicated in the permit.
Because this permit contains several conditions and restrictions, we urge you to read it carefully. Because this
permit contains condilions and restrictions, please read it very carefully. In this letter you will find the
information on the following {opics:

How to appeal this permit

How to save money, reduce pollution and reduce energy consumption
How to give us feedback on your permitting experience

How to get an electronic copy of your permit

What should you do if you notice a splll or environmental emergency?

How to appeal this permit

The issuance of this PTI is a final action of the Direclor and may be appealed to the Environmental Review
Appeals Commission pursuant to Section 3745.04 of the Ohio Revised Code. The appeal must be in writing
and set forth the action complained of and the grounds upon which the appeal is based. The appeal must be
filed with the Commission within thirty (30) days after notice of the Director's action. The appeal musl be
accompanied by a filing fee of $70.00, made payable to "Ohio Treasurer Josh Mandel," which the Commission,
in its discretion, may reduce if by affidavit you demonstrate that payment of the full amount of the fee would
cause extreme hardship. Notice of the filing of the appeal shall be filed with the Director within three (3) days
of filing with the Commission. Ohio EPA requests that a copy of the appeal be served upon the Ohio Attorney
General's Office, Environmental Enforcement Section. An appeal may be filed with the Environmental Review
Appeals Commission at the following address:

Environmental Review Appeals Commission
77 South High Street, 17th Floor
Columbus, OH 43215

50 West Town Street » Suite 700 « P,0, Box 1049 » Columbus, OH 43216-1049
www epa ohio.gov » (614) 644-3020 « (614} 644-3184 {fax)



How to save money, reduce pollution and reduce energy consumption

The Ohio EPA is encouraging companies fo investigate pollution prevention and energy conservation. Not
only will this reduce pollution and energy consumption, but it can also save you money. If you would like to
learn ways you can save money while protecting the environment, please contact our Office of Compliance
Assistance and Pollution Prevention at (614) 644-3469. Additionally, all or a portion of the capilal expenditures
related to installing air pollution control equipment under this permit may be eligible for financing and State tax
exemplions through the Ohio Air Quality Development Authority (OAQDA) under Ohio Revised Code Section
3706. For more informalion, see the OAQDA website: www.chioairquality.org/clean air

How to give us feedback on your permitting experience

Please complele a survey at www.epa.chio.gov/survey.aspx and give us feedback on your permitting
experience. We value your opinion,

How to get an electronic copy of your permit
This permit can be accessed electronically via the eBusiness Cenler: Air Services in Microsoft Word format or

in Adobe PDF on the Division of Air Pollution Contral (DAPC) Web page, www.epa.ohio.qov/dapc by clicking
the "Search for Permits" link under the Permitting topic on the Programs 1ab.

What should you do if you notice a spill or environmental emergency?

Any spill or environmenta! emergency which may endanger human health or the environment should be
reported to the Emergency Response 24-HOUR EMERGENCY SPILL HOTLINE toll-free at (800) 282-9378.
Report non-emergency complaints to the appropriate district office or local air agency.

If you have any questions regarding your permit, please contact Ohio EPA DAPC, Northeast District Office at
(330)963-1200 or the Office of Compliance Assistance and Pollution Prevention at (614) 644-3469.

Sincerely,

%qéz{ ( %{m

Michael E. Hopkins, P.E.

Assistant Chief, Permitling Section, DAPC

Cc. U.S.EPA
Chio EPA-NEDQ: Canada
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] Final Permit-to-Install
h lo Avon Lake Power Plant
Permit Number: P0120245

Ohio Envirenmental Facility ID: 0247030013
A I Effective Date:4/19/2016
Authorization

Facility |D: 0247030013

Facility Description: Electric Utiiity Generating Station

Application Number(s): A0054966

Permit Number; P0120245

Permit Descriplion; PTl Administrative Modification to designate B010 as a coal-fired “limited-use”

boiler.

Permit Type; Administrative Modification

Permit Fee: $1,875.00

Issue Dale: 4/19/2016

Effective Date: 4/19/2016

This document constitutes issuance to:

Avon Lake Power Plant
33570 Lake Road
Avon Lake, OH 44012-0000

of a Permit-to-Install for the emissions unit(s) identified on the following page.

Chio Environmental Protection Agency (EPA) District Office or local air agency responsible for processing and
adminisiering your permit:

Ohio EPA DAPC, Northeast District Office
2110 East Aurora Road

Twinsburg, OH 44087

(330)963-1200

The above named entity is hereby granted a Permit-to-Install for the emissions unit(s) listed in this section
pursuant to Chapler 3745-31 of the Ohio Administrative Code. Issuance of this permit does net constitute
expressed or implied approval or agreement that, if constructed or modified in accordance with the plans
included in the application, the emissions unit(s) of environmental pollutants will operate in compliance with
applicable State and Federal laws and regulations, and does not constitute expressed or implied assurance
that if constructed or modified in accordance with those plans and specifications, the above described
emissions unii(s) of pollutants will be granted the necessary permils to operate (air) or NPDES permits as
applicable.

This permit is granted subject to the conditions attached hereto,

Ohio Environmental Protection Agency

w. St

Craig W. Butler
Director
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Authorization (continued)

Permit Number: P0120245
Permit Description:  PTI Administrative Modification to designate BO10 as a coal-fired "limited-use" boiler.

Permits for the following Emissions Unil(s) or groups of Emissions Unils are in this document as indicaled
below:

Emissions Unit ID; Bo10
Company Equipment ID; Bailer #10
Superseded Permit Number.

General Permit Category and Type  Nolt Applicable
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A. Standard Terms and Conditions
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1. Federally Enforceable Standard Terms and Conditions

a)

a)

b)

All Standard Terms and Conditions are federally enforceable, with the exceplion of those listed
below which are enforceable under State law only:

(1)  Standard Term and Condition A.2.a), Severability Clause

(2) Standard Term and Condition A.3.c) through A. 3.e)}General Requirements
(3)  Standard Term and Condition A.6.c) and A. 6.d), Compliance Requirements
(4)  Standard Term and Condition A.9., Reporting Requirements

(5)  Standard Term and Condition A.10., Applicability

(6)  Standard Term and Condition A.11.b) through A.11.e), Construction of New Source(s)
and Authorization to Install

{7) Standard Term and Condition A.14., Public Disclosure

{8) Slandard Term and Condition A.15., Additional Reporting Requirements When There
Are No Devialions of Federally Enforceable Emission Limitations, Operational
Restrictions, or Control Device Operaling Parameter Limitations

(9) Standard Term and Condition A.16., Fees
(10) Standard Term and Condition A.17., Permit Transfers

Severability Clause

A determination that any term or condition of this permil is invalid shall not invalidate the force or
effect of any other term or condition thereof, except to the extent that any other term or condition
depends in whole or in part for ils operation or implementation upon the term or condition
declared invalid.

All terms and conditions designated in parts B and C of this permit are federally enforceable as
a practical matter, if they are required under the Act, or any of its applicable requirements,
including relevant provisions designed to limit the polential to emit of a source, are enforceable
by the Administrator of the U.S. EPA and the State and by citizens (to the extent allowed by
section 304 of the Act) under the Act. Terms and conditions in parts B and C of this permit shall
not be federally enforceable and shall be enforceable under State law only, only if specifically
identified in this permit as such.

3. General Requirements

a)

Any noncompliance with the federally enforceable terms and condilions of this permit
constitutes a violation of the Act, and is grounds for enforcement action or for permit revocation,
revocation and re-issuance, or madification.
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b) It shall not be a defense for the permittee in an enforcement action that it would have been
necessary to halt or reduce the permitted activity in order to maintain compliance with the
federally enforceable ferms and conditions of this permit.

c) This permit may be modified, revoked, or revoked and reissued, for cause. The filing of a
request by the permittee for a permit medification, revocation and reissuance, or revocation, or
of a natification of planned changes or anticipated noncompliance does not stay any ferm and
condition of this permil.

d) This permit does not convey any property rights of any sort, or any exclusive privilege.

e) The permittee shall fumish to the Director of the Ohio EPA, or an authorized representative of

the Director, upon receipt of a written request and within a reasonable time, any information that
may be requesled to determine whether cause exists for modifying or revoking this permit or to
determine compliance with this permit. Upon request, the permittee shall also furnish to the
Director or an authorized representative of the Director, copies of records required o be kept by
this permit. For information claimed to be confidential in the submittal to the Direclor, if the
Administrator of the U.S. EPA reguests such information, the permitiee may furnish such
records directly to the Administralor along with a claim of cenfidentiality.

Monitoring and Related Record Keeping and Reporting Requirements

a)

b)

Except as may otherwise be provided in the terms and conditions for a specific emissions unit,
the permitiee shall maintain records that include the following, where applicable, for any
required monitaring under this permit;

(h The date, place (as defined in the permit}, and time of sampling or measurements.
(2) The date(s) analyses were performed.

{3) The company or enlity that performed the analyses.

{4)  The analytical techniques or methods used.,

(5)  The results of such analyses.

{6) The operating conditions existing at the time of sampling or measurement.

Each record of any moniloring data, testing data, and support information required pursuant to
this permit shall be retained for a period of five years from the date the record was created.
Support information shall include, but not be fimited to all calibration and maintenance records
and all original strip-chart recordings for continuous monitoring instrumentation, and copies of all
reports required by this permit. Such records may be maintained in computerized form.

Except as may otherwise be provided in the terms and conditions for a specific emissions unit,
the permittee shall submit required reports in the following manner;

(1}  Reporis of any required monitoring and/or recordkeeping of federally enfarceable
information shall be submitted to the Ohio EPA DAPC, Northeast District Office.
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(2) Quarterly written reports of (i) any deviations from federally enforceable
emissionlimitations, operationalrestriclions,

andcontroldeviceoperatingparameteslimitations, excluding deviations resulting from
malfunclions reporied in accordance with OAC rule 3745-15-06, that have been delected

by the testing, monitoring and recordkeeping requirements specified in this permit, (i)
the probable cause of such deviations, and (iii) any corrective actions or preventive
measures taken, shall be made to the Ohio EPA DAPC, Northeast Dislrict Office. The
written reports shall be submitted (i.e., postmarked) quarierly, by January 31, April 30,
July 31, and Oclober 31 of each year and shall cover the previous calendar quarters.
See A.15. below if no deviations occurred during the quarter.

{3)  Wiitten reports, which identify any deviations from the federally enforceable monitoring,
recordkeeping, andreportingrequirements contained in this permit shall be submitted to
the Ohio EPA DAPC, Northeast District Office every six months, by January 31 and July
31 of each year for the previous six calendar months. If no deviations occurred during a
six-month period, the permitiee shall submit a semi-annual report, which states that no
deviations occurred during that period.

(4)  This permit is for an emissions unit located at a Title V facility. Each written report shall
be signed by a responsible official certifying that, based on information and belief formed
after reasonable inquiry, the statements and information in the report are true, accurate,
and complete.

d) The permittee shall report actual emissions pursuant to OAC Chapter 3745-78 for the purpose
of collecting Air Pollution Contirol Fees.

Scheduled Maintenance/Malfunction Reporting

Any scheduled maintenance of air pollution control equipment shall be performed in accordance with
paragraph (A) of OAC rule 3745-15-06. The malfunction, i.e., upset, of any emissions units or any
associated air pollution control system(s) shall be reported to theOhio EPA DAPC, Northeast District
Officein accordance with paragraph (B) of OAC rule 3745-15-06. (The definition of an upset condition
shall be the same as that used in OAC rule 3745-15-06(B)(1) for a malfunction.) The verbal and written
reparts shall be submilted pursuant to OAC rule 3745-15-06.

Except as provided in that rule, any scheduled maintenance or malfunction necessitating the shutdown
or bypassing of any air pollution control system(s) shall be accompanied by the shutdown of the
emission unit{s) that is (are) served by such control system(s).

Compliance Requirements

a) All applications, notifications or reports required by terms and conditions in this permit to be
submitted or "reported in writing" are to be submitted to Ohio EPA through the Ohio EPA's
eBusiness Center: Air Services web service ("Air Services”). Ohio EPA will accept hard copy
submittals on an as-needed basis if the permittee cannot submit the required documents
through the Ohio EPA eBusiness Center. In the event of an alternative hard copy submission in
lieu of the eBusiness Center, the post-marked dale or the date the document is delivered in
person will be recognized as lhe dale submitted. Elecironic submission of applications,
natifications or reports required to be submitted to Ohio EPA fulfills the requirement to submit
the required information to the Direclor, the appropriale Ohio EPA District Office or contracted
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b

local air agency, and/or any other individual or organization specifically identified as an
additional recipient identified in this permit unless otherwise specified. Consistent with OAC rule
3745-15-03, the electronic signature date shall constitute the date that the required application,
notification or report is considered to be "submitted”. Any document requiring signature may be
represented by entry of the personal identification number (PIN) by responsible official as part of
the electronic submission process or by the scanned attestation document signed by the
Authorized Representative that is attached to the electronically submitted writien repor.

Any document (including reports) required to be submitted and required by a federally
applicable requirement in this permit shall include a certification by a Responsible Official that,
based on information and belief formed after reasonable inquiry, the statements in the
document are true, accurale, and complete.

Upaon presentation of credentials and other documenis as may be required by law, the permittee
shall allow the Direclor of the Ohio EPA or an authorized represeniative of the Director to:

{1) At reasonable fimes, enter upon the permitlee’s premises where a source is located or
the emissions-related aclivity is conducted, or where records must be kept under the
conditions of this permit.

(2) Have access to and copy, at reasonable times, any records thal must be kept under the
conditions of this permit, subject to the protection from disclosure to the public of
confidential information consistent with ORC section 3704.08.

(3) Inspect at reasonable times any facilities, equipment (including monitoring and air
pollution control equipment), practices, or operations regulated or required under this
permit.

(4) As authorized by the Act, sample or monitor at reasonable times substances or
paramelers for the purpose of assuring compliance with the permit and applicable
requirements.

The permittee shall submit progress reporis to the Ohio EPA DAPC, Northeast District Office
concerning any schedule of compliance for meeting an applicable requirement. Progress
reports shall be submitted semiannually or more frequently if specified in the applicable
requirement or by the Direclor of the Ohio EPA. Progress reports shall contain the following:

(1 Dates for achieving the aclivities, milestones, or compliance required in any schedule of
compliance, and dates when such activities, milestones, or compliance were achieved.

{2) An explanation of why any dates in any schedule of compliance were not or will not be
met, and any preveniive or corrective measures adopted.

Best Available Technology

As specified in OAC Rule 3745-31-05, new sources that must employ Best Available Technology (BAT)
shall comply with the Applicable Emission Limitations/Control Measures identified as BAT for each
subject emissions unit.
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Alr Pollution Nuisance

The air contaminants emitted by the emissiens units coverad by this permit shall not cause a public
nuisance, in viclation of OAC rule 3745-15-07.

Reporting Requirements

The permittee shall submit required reporis in the following manner:

a)

b)

Reports of any required monitoring andfor recordkeeping of stale-only enforceable information
shall be submitted to the Ohio EPA DAPC, Nertheast District Office.

Except as otherwise may be provided in the terms and conditions for a specific emissions unit,
quarterly writlen reports of (a) any devialions (excursions) from stale-only required emission
limitations, operational restrictions, and control device operating parameter limitations that have
been defected by the tesling, monitoring, and recordkeeping requirements specified in this
permit, (b) the probable cause of such deviations, and (c} any corrective actions or preventive
measures which have been or will be taken, shall be submitted to the Ohio EPA DAPC,
Northeast District Office. If no deviations oceurred during a calendar quarier, the permitiee shall
submit a quarlerly report, which stales that no deviations occurred during that quarter. The
reporis shall be submitted quarterly, by January 31, April 30, July 31, and October 31 of each
year and shall cover the previous calendar quarters. (These quarerly reporis shall exclude
deviations resulting from malfunctions reported in accordance with OAC rule 3745-15-06.)

Applicability

This Permit-to-Install is applicable only to the emissions unit{s) identified in the Permit-lo-Install.
Separate applicalion must be made to the Director for the installation or modification of any other
emissions unit{sinot exempt from the requirement to obtain a Permit-to-Install.

Construction of New Sources(s} and Authorization to Install

a)

b)

This permil does not conslilute an assurance that the proposed source will operate in
compliance with alt Ohio laws and regulations. This permit does not constitute axpressed or
implied assurance that the proposed facility has been constructed in accordance with the
application and terms and conditions of this permit. The action of beginning and/or completing
consiruction prior to obtaining the Director's approval constitutes a violation of OAC rule 3745-
31-02. Furthermore, issuance of this permit does nol constilute an assurance that the proposed
source will operate in compliance with all Ohio laws and regulations. Issuance of this permit is
not to be construed as a waiver of any rights that the Chio Environmental Protection Agency (or
other persons) may have against the applicant for starting construction prior to the effective date
of the permit. Additional facilities shall be installed upon orders of the Ohio Environmental
Protection Agency if the proposed facilities cannot meet the requirements of this permit or
cannot meet applicable standards.

If applicable, authorization to inslall any new emissions unit included in this permit shall
terminate within eighteen months of the effective date of the permil if the owner or operator has
nof undertaken a continuing program of installation or has not entered inte a binding contractual
obligation to undertake and complete within a reasonable time a confinuing program of
installation. This deadline may be exiended by up to 12 months if application is made to the
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c)

d)

e)

Director within a reasonable time before the termination dale and the permittee shows good
cause for any such extension,

The permitlee may nolify Ohio EPA of any emissions unit that is permanently shut down (i.e.,
the emissions unit has been physically removed from service or has been altered in such a way
that it can no longer operate without a subsequent "modification” or "installation" as defined in
CAC Chapler 3745-31) by submitting a cerlification from the authorized official that idenlifies the
date on which the emissions unit was permanently shul down. Autharization to operate the
affected emissions unit shall cease upon the date certified by the authorized official that the
emissions unit was permanently shul down, At a minimum, notification of permanent shut down
shall be made or confirmed by marking the affected emisslons unit(s) as "permanently shut
down" in "Air Services" along with the date the emissions unit(s) was permanently removed
and/or disabled. Submitting the facility profile update electronically will conslitule notifying the
Director of the parmanent shutdown of the affected emissions unil(s).

The provisions of this permit shall cease to be enforceable for each affected emissions unit after
the date on which an emissions unit is permanently shut down (i.e., emissions unit has been
physically removed from service or has been allered in such a way that it can no longer operate
without a subsequent "modification” or “installation” as defined in OAC Chapter 3745-31). All
records refaling to any permanently shutdown emissions unit, generated while the emissions
unit was in operation, must be maintained in accordance with law. All reports required by this
permit must be submitted for any period an affected emissions unit operated prior to permanent
shut down. At a minimum, the permit requirements must be evaluated as parl of the reporting
requirements identified in this permit covering the last period the emissions unit operated.

Unless otherwise exempted,no emissions unit certified by the responsible official as being
permanently shul down may resume operation without first applying for and obtaining a permit
pursuant to OAC Chapter 3745-31 and OAC Chapler 3745-77 if the restarted operation is
subject 10 one or more applicable requirements.

The permittee shall comply with any residual requirements related to this permit, such as the
requirement lo submit a deviation repori, air fee emission report, or other any reporling required
by this permit for the period the operating provisions of this permit were enforceable, or as
required by regulation or law. All reports shali be submitied in a form and manner prescribed by
the Director. All records relating to this permit must be maintained in accordance with law.

)
Permit-To-Operate Application

The permitiee is required 1o apply for a Title V permit pursuant 1o OAC Chapter 3745-77. The
permittee shall submit a complete Title V permit application or a complete Title V permit modification
application within twelve (12) months after commencing operation of the emissions units covered by
this permit. However, if operation of the proposed new or modified source(s} as authorized by this
permit would be prohibited by the terms and conditions of an exisling Title V permit, a Tille V permit
modification of such new or modified source(s) pursuant to OAC rule 3745-77-04(D) and OAC rule
3745-77-08{C)(3)(d)must be obtained beforeoperating the source in a manner that would violate the
existing Title V permit requirements.
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Construction Compliance Certification

The applicant shall identify the following dates in the "Air Servicesfacllity profile for each new
emissions unit identified in this permit.

a) Completion of initial installation date shall be enteredupon completion of construction and prior
to start-up.

b) Commence operation after installation or fatest modification date shall be entered within 90 days
after commencing operation of the applicable emissions unil.

Public Disclosure

The facility is hereby notified thal this permit, and all agency records conceming the operation of this
permitied source, are subject to public disclosure in accordance with OAC rule 3745-49-03,

Additional Reporting Requirements When There Are No Deviations of Federally Enforceable
Emission Limitations, Operational Restrictions, or Control Device Operating Paramster
Limitations

If no deviations occurred during a calendar quarter, the permittee shall submit a quarterly report, which
states that no deviations occurred during that quarter. The reporis shall be submitted quarterly by
January 31, April 30, July 31, and October 31 of each year and shall cover the previous calendar
quarlers.

Fees

The permittee shall pay fees to the Director of the Ohio EPA in accordance with ORC section 3745.11
and OAC Chapler 3745-78. The permittee shall pay all applicable permit-to-install fees within 30 days
after the issvance of any permit-to-install. The permittee shall pay all applicable permit-lo-operate fees
within thirty days of the issuance of the invoice.

Permit Transfers

Any transferee of this permit shall assume the responsibilities of the prior permit holder, The new
owner musl updale and submit the ownership information via the "Owner/Contact Change® functionality
in "Air Services" once the transfer is legally completed.The change must be submitted through "Air
Services" within thirty days of the ownership transfer date.

Risk Management Plans

If the permittee is required to develop and register a risk management plan pursuant to section 112(r) of
the Clean Air Act, as amended, 42 U.S.C. 7401 et seq. ("Acl"), the permitlee shall comply with the
requirement to register such a plan.

Title IV Provisions

if the permittee is subject to the requirements of 40 CFR Part 72 concerning acid rain, the permitiee
shall ensure that any affected emissions unit complies with those requirements. Emissions exceeding
any allowances that are fawfully held under Title IV of the Act, or any regulations adopted thereunder,
are prohibited.
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All the following facility-wide terms and conditions are federally enforceable with the exception of those
listed below which are enforceable under state law only:

a) None.

The permittee shall ensure that any emissions unit(s) subject to the Cross Siate Air Pollution Rule
(CSAPR) complies/comply with the requirements of {he Ohio Administrative Code (OAC) Chapter 3745-
109, which includes submitting limely permit applications.

Acid Rain Permits and Compliance — OAC chapter 3745-103

The permittee shall ensure that any affected unit complies with the requirements of OAC Chapter 3745-
103, which includes submitting timely permit applications. Emissions exceeding any allowances that are
lawfully held pursuant to this rule are prohibited. The requirements of this rule will be specified in the
Title V permit issued 1o this facility.

All asbestos renovation and demalition activities conducted at this facility shall be performed in
accordance with the applicable requirements specified in 40 CFR Part 61, Subpari M.

The facility is subject to the applicable requirements specified in OAC Chapter 3745-25, In accordance
with Ohio EPA Engineering Guide #64, the emission control action programs, as specified in OAC rule
3745-25-03, shall be developed and submitted within 60 days after receiving notification from the Ohio
EPA.

When operating emissions unit B0O10 {boiler #10) as an auxiliary boiler, the permittea shall comply with
the applicable provisions of the National Emissions Standards for Hazardous Air Pollutants (NESHAP)
for industrial, Commercial, and Institutional Boilers and Process Heaters, as promulgated by the United
States Environmenial Protection Agency under 40 CFR Part 63, Subpart DDDDD. The final rules found
in 40 CFR Part 63, Subpart DDDDD establish national emission standards for hazardous air pollutants
(NESHAP), operational limils, work practice standards, and compliance requirements for industrial,
commercial, and institutional boilers located at a major source of hazardous air pollutants (HAP).
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1. B010, Boiler #10
Operations, Property and/or Equipment Description:
Coal-fired boiler - 1131 MMBIlu/hr

a) The following emissions unit terms and conditions are federally enforceable with the exception
of those listed below which are enforceable under state law only.

(1) None,
b) Applicable Emissions Limitations and/or Control Requirements

(1)  The specific operation(s), property, and/or equipment that constitute each emissions unit
along with the applicable rufes and/or requirements and with the applicable emissions
limitations and/or control measures are identified below. Emissions from each unit shall
not exceed the [isted limitations, and the listed control measures shall be specified in
namative form following the table.

Applicable Rules/Requirements Applicable Emissions Limitations/Control
_ Measures
a. | OAC rule 3745-31-05(D) See c)(1) and ¢){2).

(Capacity factor restriction to qualify
as a coalfired "limited use boiler”
per 40 CFR Part 63, Subpart

DDDDD _ .
b. | OAC rule 3745-17-10(C) Particulate emissions (PE) shall not
exceed 0.1 Ib/mmBtu of aclual heat input,
c. | OAC rule 3745-17-07(A)(1) Visible PE from any stack shall not

exceed 20% opacity, as a 6-minute
average, except as provided by the rule,

d. | OAC rule 3745-18-53(B)(2) Sulfur dioxide (SO;) emissions shall not
exceed 4.65 Ibs/mmBiu actual heat input.

e. | 40 CFR Part 63, Subpart UUUUU - | See b}(2)f. & h.
National Emission Standards for
Hazardous Air Pollutants: Coal- and
Qil-Fired Electric Utility Steam
Generating Units

f. |40 CFR Part 63, Subpart DDDGD Tune-up requirements specified in Table
(40 CFR 63.7480 — 63.7575) 3 (40 CFR 63.7540).

[In accordance with 40 CFR See b)(2)f. & g.
63.7500(c) this emissions unit is a
limited use boiler subject to the tune-
up requirements specified in this
section.]
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Applicable Rules/Requirements Applicable Emissions Limitations/Control
Measures

40 CFR63.1-63.16 Table 10 to Subpart DDDDD of 40 CFR
Parl 63 — Appilicability of General

{40 CFR 63.7565) Provisions {o Subpart DDDDD shows
which parts of the General Provisions in
40 CFR 63.1 — 63.16 apply.

Additional Terms and Conditions

This emissions unit is not subject to the requirements of 40 CFR Part 60, Subpart
D (Standards of Performance for Fossil Fuel Fired Generators) or 40 CFR Part
60, Subpart Da (Standards of Performance for Electric Utility Steam Generating
Units).

The permittee shall maintain a written quality assurance/quality control plan for
the conlinuous opacity moniloring system, designed to ensure continuous valid
and representative readings of opacity and compliance with 40 CFR Part 60,
Appendix B, Performance Specification 1. The plan shall include, at a minimum,
procedures for conducting and recording daily automatic zerofspan checks,
provisions for conducling a quarierly audit of the continuous opacity monitoring
system, and a description of preventive maintenance activities. The plan shall
describe step by step procedures for ensuring accurale operation of the
continuous opacity monitoring system on a continuous basis, The quality
assurance/quality contro! plan and a loghook dedicated to the continuous opacity
monitoring system must be kept on site and available for inspection dusing
regular office hours,

The continuous opacity monitoring system consists of all the equipment used 1o
acquire data and record opacity.

The permittee shall maintain a writlen guality assurance/quality contrel plan for
the continuous SO; monitoring system, designed to ensure conlinuous valid and
representative readings of SO, emissions in units of the applicable standard(s).
Except as allowed below, the plan shall follow the requirements of 40 CFR Part
60, Appendix F and 40 CFR Part 75, Appendix B. The quality assurance/quality
control plan and a logbook dedicated to the conlinuous SO, monitoring system
must be kept on site and available for inspaction during regular office hours.

The plan shall include the requirement to conduct relative accuracy test audits for
the continuous SO, monitaring system in accordance with the frequencies
required pursuant to 40 CFR Part 60 and 40 CFR Part 75; or may follow relative
accuracy test audit frequency requirements for moniloring systems subject to 40
CFR 75, Appendix B, in lieu of frequencies required in 40 CFR Part 60. In either
case, resulis shall be recorded and reported in units of the applicable standard(s)
in accordance with 40 CFR Part 60.
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The plan shali include the requirement to conduc! quarterly cylinder gas audits or
relative accuracy audits pursuant to 40 CFR Part 60, and linearity checks
pursuant to 40 CFR Part 75; however, linearity checks completed pursuant to 40
CFR Part 75, Appendix B, may be substituted for the quarterly cylinder gas or
relative accuracy audits required per 40 CFR Par 60.

The continuous emission monitering system consists of all the equipment used to
acquire data to provide a record of emissions and includes the sample extraction
and transport hardware, sample conditioning hardware, analyzers, and dala
recording/processing hardware and software.

The following conditions apply to emissions unit B010 only when the emissions
unit is operating as an industrial boiler subject to 40 CFR Part 63, subpart
DDDDD. In additlon, those conditions do not apply to the emissions unit during
periods of operation as an Electric Generating Unit (EGU). Any electric utility
steam generating unit that has the capability of combusting more than 25 MW of
coal or oil but did not fire coal or oil for more than 10.0 percent of the average
annual heat input during any 3 calendar years or for more than 15.0 percent of
the annual heat input during any calendar year is not subject {o 40 CFR Parl 63,
Subpart UUUUU.

i This emissions unit is identified as a limited-use boiler and is not subject
to the emission limits in Table 2 of the subpar, the operating limits in
Table 4 of the subpar, or the energy assessment requirements in Table 3
of the subparl.

ji. The limited-use boiler is subject to S5-year {une-up requirements,
conducted in accordance with 40 CFR 63.7540(a)(10)(i) through (vi) and
Table 3 1o the subpart: Each limited-use boiler identified above shall have
a federally enforceable average annual capacity factor of no more than
10%.

iit, The permittee shall comply with the tune-up requirements specified in 40
CFR Part 63.7540(a){10)(i) through {vi).

An inilial tune-up must be completed for emissions unit B010 no iater than the
compliance dale specified in 40 CFR 63.7485, except as specified in paragraph (j) of 40
CFR 63.7510 section. Following the initial compliance date, tune-ups must be
conducted for each boifer within the applicable 5-year schedule as specified in 40
CFR 63.7500(a)-(c). 40 CFR 63.7540(a){(10) through (13), and Table 3 to the
subpart, unless alternative woik practice standards are approved pursuant to 40
CFR 63.6(g). Each subsequent tune-up musl occur no more than 61 months
afler the previous tune-up. If the boiler is not in operation at the time of its
scheduled tune-up, the permiltee is not required to perform the tune-up al that
time but must complete the tune-up within 30 days after the re-start of the boiler.
Units that produce electricity for sale may delay the inspection unlil the first
outage, but may not exceed 36 months from the previous inspection. The
frequency of tune-ups shall be based on the frequency identified in Table 3 to the
subpart.
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Each tune-up conducted o demonstrate compliance with the requirements of
Part 63 Subpart DDDDD shall include the following elements as applicable:

i. inspection of the burner(s) (and requirement to clean or replace any
necessary componenis);

i, inspection of the flame pattern and requirement to adjust the bummer as
necessary io optimize the flame pattern, consistent with the
manufacturer's specifications if applicable;

iil. inspect the air-fo-fuel ratio control system to ensure it is correctly
calibraled and funclioning properly;

iv. optimize total emissions of CO, in correlation wilh any applicable NO,
standards, cansistent with the manufacturer's specification if applicable;

V. measure the concentration of CO (in ppm, by volume) and oxygen (in
volume percent) in the effluent gas stream, at the high-fire or typical
operating load, and both before and after any adjustments
(measurements can be make using a portable CO analyzer);

Wi, maintain records of the tune-up, inspection, and any corrective aclions
taken; and
vii. where more than one type of fuel is used, records of the type and amount

of each fuel type burned over the 12 months prior to the tune-up.

On September 5, 2013, the permittee received a Mercury and Air Toxics
Standards (MATS) Extension which extends the compliance date of 40 CFR Part
63, Subpart UUUUU to April 16, 2016. Since being subject to 40 CFR Part 63,
Subpart UUUUU excludes one from being subject to 40 CFR Pari 63, Subpart
DDDDD, the permittee shall comply with the requirements and limits of 40 CFR
Part 63, Subpart DDDDD for emissions unit B010 and shall be in compliance with
this NESHAP no later than April 16, 2016, at the conclusion of the compliance
extension for 40 CFR Part 63, Subpart UUUUU.

The above applicable requirements in C.1.b)}(1) and C.1.b)(2) are applicable
when operating the emissions unit as an auxiliary boiler.

c) Operational Restrictions

(1) When operating emissions unit B010 as an auxiliary boiler;

The maximum annual heat input for this emissions unit shall not exceed 990,756
MMBtu, based upon a rolling, 12-month summation of the monthly heat input
values. The permitiee has sufficient records to demonstrate compliance with the
annual heat input limitation upon permit issuance in order to qualify as a "limited-
use boiler” per 40 CFR Part 63, Subpart DDDDD.

The permittee shall perform all maintenance aclivities as specified per the
manufaciurer's recommendalions. Ta the extent practicable, the permitiee shall

Page 17 of 25



Final Permit-to-Instali

]
h 10 Avon Lake Power Plant
Permit Number: P0120245

Ohio Environmenzal Facility ID: 0247030013
Protection Agency Effective Date:4/19/2016

maintain and operate the boiler, including associaled air pollution control
equipment, in a manner consistent with good air pollution conltrol practice for
minimizing emissions.

d) Monitoring and/ar Recordkeeping Requirements

(M

()

(3)

The permittee shall maintain monthly records of heat input utilizing one of the following
procedures:

a. Coal bum derived heat input:
i. the fuel usage of coal for emissions unit B010, in pounds;

il the heat input rate for emissions unit B010, in mmBiu (calculated by
mutliplying d)(1)a by the coal heating value); and

iii. the rolling, 12-month summation of the monthly heat input rate, in mmBtu.
b. CEMS heat input;

i. Heat input from a certiied CEMS will be used for the 12-month
summatian of the monthly heat input rate.

The permittee shall maintain on-site, the document of certification received from the U.S.
EPA or the Ohio EPA's Central Office verifying that the confinuous opacily monitoring
system has been certified to meet the requirements of 40 CFR Part 60, Appendix B,
Performance Specification 1. The letter/document of certification shall be made available
to the Direclor (the appropriate Chio EPA District Office or local air agency) upon
request.

Each continuous monitoring system consists of all the equipment used to acquire and
record data in units of all appficable standard(s), and includes the sample extraction and
iransport hardware, sample conditioning hardware, analyzers, and data processing
hardware and software.

[Authority for ferm: 40 CFR 60.13 and 40 CFR Part 60, Appendix B8]

The permitlea shall operate and maintain the continuous opacity monitoring system to
continuously monitor and record the opacity of the parliculate emissions from this
emissions unit. The continuous monitoring and recording equipment shall comply with
the requirements specified in 40 CFR Part 60.

The permittee shall maintain records of data obtained by the continuous opacity
monitoring system including, but not limited to:

a. percent opacity on an instanlaneous (one-minute) and 6-minute block average
basis;
b. results of daily zero/span calibration checks and the magnilude of manual

calibration adjustiments;
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c. hours of operation of the emissions unit, continuous opacity monitoring system,

(4)

()

and control equipment;

d. the dale, time, and hours of operation of the emissions unit without the control
equipment and/or the continuous opacity menitoring system;

€. the date, time, and hours of operation of the emissions unit during any
malfunction of the control equipment and/or the continuous opacity monitoring
system; as well as,

f. the reason (if known) and the corrective aclions taken (if any) for each such
event in (d) and (e).

[Authority for term: 40 CFR 60.13 and 40 CFR Part 60, Appendix B)

The permitiee shall maintain on-site, the document{s) of certificalion received from the
U.S. EPA or the Ohio EPA's Central Office documenting that the continuous SQC;
monitoring system has been cerlified to meel the requirements of 40 CFR Pari &0,
Appendix B, Performance Specifications 2 and 6; and has been cerlified by U.S. EPA or
recommended for certification by Ohio EPA to U.S. EPA under 40 CFR Part 75. The
letter(s)/document(s) of certification under Part 60 and cerification or recommendation
for certification under Part 75 shall be made available to the Director (the appropriate
Ohio EPA District Office or local air agency) upon request.

[Authority for term: 40 CFR 60.13; 40 CFR Part 60, Appendix B; and 40 CFR Part 75]

The permittee shall operate and maintain equipment lo continuously monitor and record
S0; emissions from this emissions unit in units of the applicable standard(s). The
continuous monitoring and recording equipment shall comply with the requirements
specified in 40 CFR Part 60 and 40 CFR Part 75.

The permittee shall maintain records of all data obtained by the continuous SO,
monitoring system including, but not limited to:

a. emissions of SOz in parts per million for each cycle time of the analyzer, with no
resolution less than one data point per minute required;

b. emissions of SO; in pounds per hour and in units of the applicable standard(s) in
the appropriate averaging period;

C. resuits of quarterly cylinder gas audits or linearity checks;

d. resulls of daily zero/span callbration checks and the magnitude of manual

calibration adjustments;

e. results of required relative accuracy test audit(s), including results in units of the
applicable standard(s);

f. hours of operation of the emissions unit, continuous SO; monitoring system, and
control equipment;
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g. the dale, time, and hours of operation of the emissions unit without the contro}

equipment and/or the continuous SO, monitoring system;

h. the date, time, and hours of operation of the emissions unit during any
malfunction of the control equipment and/or the continuous SO, monitoring
system; as well as,

i the reason (if known) and the corrective aclions taken (If any) for each such
event in {g) and (h).

All valid data points generated and recorded by the continuous emission moniloring and
data acquisition and handling system shall be used in the calcufation of the pollutant
concentration and/or emission rate over the appropriale averaging periad.

[Authority for ferm:; 40 CFR 60.13; 40 CFR Part 60, Appendices B & F; and 40 CFR Part
75]

e) Reporting Requirements

(1)

2)

The permitlee shall submit quarerly deviation (excursion) reporis that identify the
following:

a. all exceedances of the roliing, 12-month heat inpul limitation for emissions unit
B010 when cperaling the emissions unit as an auxiliary boiler,

The quarterly deviation (excursion) reports shall be submitied in accordance with the
reposting requirements of the Standard Terms and Conditions of this permit.

The pemittee shall comply with the following quarlerly reporting requirements for the
emissions unit and its continuous opacity moniloring system:

a. Pursuant to the monitoring, record keeping, and reporting requirements for
continuous monitoring systems contained in 40 CFR Parts 60.7 and 60.13(h) and
the requirements established in this permit, the permittee shall submit reports
within 30 days following the end of each calendar quarter to the appropriate Ohio
EPA District Office or local air agency, documenting all instances of opacity
values in excess of any limitation specified in this permit, 40 CFR Part 60, OAC
rule 3745-17-07, and any other applicable rules or regulations. The report shall
document the date, commencement and completion times, duration, and
magnitude (percent opacity) of each &-minute block average exceeding the
applicable opacity limitation(s), as well as, the reason (if known) and the
corrective actions taken {if any) for each exceedance.

b. These quarterly reports shall be submitted by January 30, April 30, July 30, and
October 30 of each year and shall include the following:

i the facility name and address;

ii. the manufacturer and model number of the continuous opacity monitor;

Page 20 of 256



@hio

Ohio Environmental
Protectlon Agency

3

Vi.

vii.,

viii,

Final Permit-to-Instaill
Avon Lake Power Plant
Permit Number: P0120245
Facllity ID: 0247030013
Effective Date:4/19/2016

a description of any change in the equipment that comprises the
confinuous opacity moniloring system (COMS), including any change to
the hardware, changes to the software that may affect COMS readings,
and/or changes in the location of the COMS sample probe;

the excess emissions report {EER)*, i.e., 2 summary of any exceedances
during the calendar quarter, as specified above;

the total operating time (hours) of the emissions unit;

the total operating time of the continuous opacity monitoring system while
the emissions unit was in operalion;

the date, time, and duration of any/each malfunction** of the continuous
opacity monitoring system, emissions unit, and/or contral equipment;

the date, time, and duration of any downtime** of the continuous opacity
monitoring system and/or control equipment while the emissions unit was
in operation; and

the reason (if known) and the corrective actions taken (if any) for each
event in (b)(vii) and {viii).

Each report shall address the operations conducted and data abtained during the
previous calendar quarter,

* where no exceedance of the opacity limit has occurred or the continuous monitoring
system(s) has/have not been inoperative, repaired, or adjusted during the calendar
quarter, such information shall be documented in the quarlerly EER report

** each downtime and malfunction event shall be reported regardless of whether there is
an exceedance of the opacity fimit

[Authority for term: 40 CFR 60.7)

The permittee shall comply with the following quarterly reporting requirements for the
emissions unit and its continuous SO; monlioring system:

a. Pursuant to the monitoring, record keeping, and reporting requirements for
continucus moniloring systems contained in 40 CFR Parts 60.7 and 60.13(h} and
the requirements established in this permit, the permittee shall submit reports
within 30 days following the end of each calendar quarter to the appropriate Ohio
EPA District Office or iocal air agency, documenting all inslances of SO,
emissions in excess of any applicable limit specified in this permit, 40 CFR Part
60, 40 CFR Part 75, OAC Chapter 3745-18, and any other applicable rules or
regulations. The report shall document the date, commencement and completion
times, duration, and magnitude of each exceedance, as well as the reason (if
known) and the comeclive actions taken (if any) for each exceedance. Excess
emissions shall be reporied in units of the applicable standard(s).
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b. These quarierly reports shall be submitted by January 30, April 30, July 30, and
October 30 of each year and shall include the following:

.
R

Vi,

vil.

vill,

Xi.

I,

Xiil.

the facility name and address;

the manufacturer and model rumber of the continuous SO, and other
associated monitoss;

a description of any change in the equipment thal comprises the
continuous emission monitoring system (CEMS), including any change 1o
the hardware, changes to the software that may affect CEMS readings,
and/or changes in the location of the CEMS sample probe;

the excess emissions report (EER)", i.e., a summary of any exeedances
during the calendar quarter, as specified above;

the total SO, emissions for the calendar quarter (lons);
ihe total operaling time (hours) of the emissions unit;

the tota) operating time of the continuous SO, monitoring system while
the emissions unit was in operation;

results and dates of quarierly cylinder gas audits or linearity checks;

unless previously submitted, results and dates of the relative accuracy
test audil(s), including results In unils of the applicable slandard(s),
{during appropriate quarier(s));

unless previously submitted, the results of any relative accuracy test audit
showing the continuous SO, monitor out-of-conirol and the compliant
results following any corrective actions;

the date, time, and duration of any/each malfunction** of the continuous
S0; monitoring system, emissions unit, and/or control equipment;

the date, time, and duration of any downtime™ of the confinuous SO,
monitoring system and/or control equipment while the emissions unit was
in operation; and

the reason (if known} and the cormrective actions taken (if any) for each
event in {b)(xi) and (xii).

Each report shall address the operations conducted and dala obtained during the
previous calendar quarter. Data substitution procedures from 40 CFR 75 are not to be
used for showing compliance with the short term OAC 3745-31-05(A)(3) rule-based or
NSPS-hased limitation(s) in this permit.

* where no excess emissions have occurred or the continuous monitoring system(s)
has/have not been inoperative, repaired, or adjusted during the calendar quarter, such
information shall be documented in the EER quarterly report
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(4)

** each downtime and malfunction event shall be reported regardless of whether there is
an exceedance of any applicable limit

[Authority for term: 40 CFR 0.7 and 40 CFR Part 75]

The permittee shall collect, record, and maintain measurements, data, records, and
reports required per 40 CFR Part 75; and shall submit certification, receriification,
notifications, applications, monitoring plans, petitions for alternative monitoring systems,
electronic quarlerly reports, and any other pertinent record and/or repert to the
Administrator (U.S. EPA), as required hy this Part.

[Authority for term: 40 CFR Part 75]

f) Testing Requirements

(1)

Compliance with ithe Emissions Limitations and/or Control Requirements specified in
seclion b) of these terms and condilions shall be determined in accordance with the
following methods:

a. Emission Limitation:

Visible PE frem any stack shall not exceed 20% opacity as a 6-minule average,
except as provided by the rule.

Applicable Compliance Method:

Ongoing compliance with the opacity limitation contained in this permit, 40 CFR
Part 60, and any other applicable standard(s) shall be demonsirated through the
data coliected as required in the Moniloring and Record keeping Section of this
permit; and through demonstration of compliance with the quality
assurancefguality control plan, which shall meet the lesting and recertification
requirements of 40 CFR Part 60.

If required, compliance with visible PE limitation above shall be demonstrated in
accordance with Method 9 of 40 CFR Part 60, Appendix A.

b. Emission Limitation:
PE shall not exceed 0.1 Ib/mmBiu of actual heat input.

Applicable Compliance Method:

Compliance with the PE limitation above shall be demonstraled based on the
results of stack testing as required in )(2).

c. Emission Limitation:

S0, emissions shall not exceed 4.65 Ibs/mmBtu actual heat input

Page 23 of 25



@hio

Ohio Envirenmental
Protection Agency

@)

Final Permit-todnstall
Avon Lake Power Plant
Permit Number: P0120245
Facility 1D: 0247030013
Effactive Date:4/19/2016

Applicable Compliance Method:

Ongoing compliance with the SO. emission limitations contained in this permil,
40 CFR Parls 60 and 75, and any other applicable standard(s) shall be
demonstraled through the data collecled as required in the Monitoring and
Record keeping Section of this permit; and through demonstration of compliance
with the quality assurance/quality control plan, which shall meet the testing and
recertification requirements of 40 CFR Part 60 and 40 CFR Part 75.

If required, compliance with the S02 emission limitation above shall be
demonstrated in accordance with Methods 1-4 and 6 of 40 CFR Part 60,
Appendix A.

[Authority for term: 40 CFR 60.13; 40 CFR Part 60, Appendices B & F; and 40
CFR Parl 75}

As long as emissions unit BO10 is designated as a limited-use boiler per 40 CFR Part
63, Subpart DDDDD, the permitiee shall conduct, or have conducted, particulate
emission testing to demonstrate compliance with the allowable parliculate emission rate
in section b)(1)b above in accordance with the following requirements:

The testing of emissions unit B010 as a limited-use boiler shall be conducted on
5 year intervals with the next required test to be performed no later than February
28, 2020,

Compliance with the allowable mass emission rate for particulate emissions shall
be delermined in accordance with 40 CFR Part 60, Appendix A, Methods 1
through 5 and the procedures in OAC rule 3745-17-03(B)(9).

The tesi(s) shall be conducted while the emissions unit is operating at or near its
maximum capacity.

Not later than 30 days prior {o the proposed test date(s), the permittee shall
submit an “Intent 1o Test” nolification to the Ohio EPA Northeast District Office.
The "Intent to Test" notification shall describe in detail the proposed test methods
and procedures, the emissions unit operating parameters, the time(s) and date(s)
of the tesi(s), and the person(s) who will be conducting the test(s). Fallure to
submit such notification for review and approval prior to the test(s) may result in
the Ohio EPA Northeast District Office's refusal to accept the results of the
emission tesl(s).

Personnel from the Ohioc EPA Northeast District Office shall be permitied to
witness the tesi(s), examine the testing equipment, and acquire data and
information necessary to ensure that the operation of the emissions unit and the
lesting proceduras provide a valid characterization of the emissians from the
emissions unit and/or the performance of the control equipment.
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f. A comprehensive written report on the results of the emissions tesi(s) shall be

signed by the person or persons responsible for the tests and submitted to the
Ohio EPA Northeast District Office within 30 days following completion of the
test(s). The permitlee may request additional time for the submitial of the writien
repori, where warranted, with prior approval from the Ohic EPA Northeast District
Office.

[Authority for term: OAC rule 3745-17-03(B)(9)]
g) Miscellaneous Requirements

{1) None,
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