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Pursuant to R.C. 4903.10 and Ohio Adm. Code 4985;1the Ohio Manufacturers’
Association (OMA) and the Kroger Company (Krogesdllectively, Joint Applicants) hereby
respectfully request rehearing of the Public Wit Commission of Ohio’s (Commission)
August 26, 2016 Finding and Order (Order) issuetha above-captioned matters. The Joint
Applicants contend that the Order is unlawful, @hjuand unreasonable in the following
respects:

1. The Commission erred in authorizing DP&L to blendyisions from its ESP 1 and its

ESP 2. Under R.C. 4928.143(C)(2)(b), the Commissiannot blend provisions from
multiple ESPs together.

2. The Commission erred in permitting DP&L to resutrdee Rate Stabilization Charge.
The Rate Stabilization Charge is an unlawful tramsicharge under R.C. 4928.38 and an
unlawful POLR charge.



For these reasons, and as further explained inMémorandum in Support attached
hereto, the Joint Applicants respectfully requést the Commission grant this Application for

Rehearing.
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MEMORANDUM IN SUPPORT

l. Introduction.

The Commission’s Order authorizing the Dayton Po&énight Co. (DP&L) to partially
revert to the provisions from its first electriccadty plan (ESP 1) after granting DP&L’s motion
to withdraw its ESP 2 is unlawful, unjust, and w@ws@nable and, therefore, should be reversed on
rehearing. First, the Commission’s Order violates R.C. 4928(C)(2)(b) because it permits
DP&L to blend provisions from its ESP 1 and its ESRfter withdrawing its ESP 2. Even
assuming that DP&L could withdraw its ESP, contraryhe Order, when an electric distribution
utility (EDU) permissibly withdraws and terminatas ESP, the statute directs the Commission

to continue the provisions from the prior ESP; ded not permit an EDU to implement

! Contemporaneous with this filing, OMAEG and Krogee also filing a Joint Application for RehearingCase
No. 12-426-EL-SSO, et al., where the Commissiohaniged DP&L to withdraw its ESP 2.
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provisions from two prior ESPs at its discretioBecond, the Commission erred in permitting
DP&L to resurrect the once-defunct Rate Stabil@atCharge (RSC). The RSC not only
licenses the collection of impermissible transitimvenue or its equivalent, it also cannot be
justified as a provider-of-last-resort (POLR) chamgiven that DP&L competitively bids the
POLR responsibility when establishing its generapaicing.

For these reasons and as further articulated helwvCommission’s Order should be
reversed on rehearing.

II. Discussion.
A. The Commission erred in authorizing DP&L to blend govisions from its ESP 1

and its ESP 2. Under R.C. 4928.143(C)(2)(b), theo@mission cannot blend
provisions from multiple ESPs together.

At the outset, it should be understood that thatJapplicants are proponents of Ohio’s
market-based framework that allows customers teeeishop for generation services through a
competitive retail electric supplier (CRES) or taj@neration services from the EDU’s standard
service offer which relies on competitive auctidosset the price of those services. The Joint
Applicants therefore recognize tpelicy rationale for why the Commission decided to cargin
this market-based framework while still allowing &Pto partially revert to its ESP 1 which
pre-dated DP&L’s move to market established in RSRNevertheless, though cognizant of the
Commission’s desire to avoid disruptions to custam@nd market participants that could ensue
from an abandonment of this market-based framewbik Joint Applicants are concerned that
the Order sets a dangerolegal precedent that enables EDUs in the future to ghpitk
provisions across multiple ESPs that they find nfiebrable.

Although Joint Applicants do not believe that DP&hn lawfully withdraw its ESP 2 on
remand, if the Commission allows such withdrawlaé €Commission cannot authorize an EDU

to blend provisions across multiple ESPs. R.C.84B23(C)(2)(b) provides that if a utility
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terminates its ESP application the “[Clommissioralslissue such order as is necessary to
continue the provisions, terms, and conditionshef wtility’'s most recent standard service offer,
along with any expected increases or decreaseirtdsts * * * .” There is no uncertainty with
that provision. By statute, the Commission is fedito authorizing a return to the EDU’s most
recent ESP together with necessary fuel-cost adprds. Where a statute is unambiguous, it
must be enforced according to its termépplying that interpretive principle, the Comnicss
should have concluded that its powers under R.€284943(C)(2)(b) were limited to authorizing
DP&L to implement its ESP 1 after withdrawal, noblend of its ESP 1 and its ESP 2. By
allowing DP&L to return to its ESP 1 while retaigieertain aspects of the competitive bidding
process which were approved under ESP 2, the Cammiglainly exceeded its powers
conferred by R.C. 4928.143(C)(2)(b).

The Commission reasons that it is appropriatelowaDP&L to blend its ESP 1 and ESP
2 together because it “will maintain the integrtfythe competitive bid process and allow non-
shopping customers to continue to benefit from miabased rates’” True or not, thapolicy
rationale has no support in the statute. By fgiio provide a reasoned explanation as to why
DP&L should be permittelly law to blend its ESP 1 and its ESP 2 together, ther@@igsion has
run afoul of R.C. 4903.09. Under 4903.09, the Cassian must provide supporting rationale
for its decisions, not summary rulings. The Oridéls to meet this requirement because in spite
of the Commission’gpolicy rationale, there is ntegal rationale grounding its Order in the
language of R.C. 4928.143(C)(2)(b).

To remedy its misapplication of the statute, then@ussion should reverse its Order and

hold that DP&L must continue implementing the terofists ESP 2 except for the SSR. That

2 qugarcreek Twp. v. Centerville, 133 Ohio St.3d 467, 2012-Ohio-4649, { 19.
% Order at 7 21.



outcome will preserve the market-based frameworkchvithe Commission sought to uphold
through its Order and also avoid any potentialdaestomers to pay unlawful transition revenue
or its equivalent.

B. The Commission erred in permitting DP&L to resurrect the Rate Stabilization

Charge. The Rate Stabilization Charge is an unlawi transition charge under
R.C. 4928.38 and an unlawful POLR charge.

The Commission’s resurrection of the once-defunateRStabilization Charge (RSC)
should be reversed. Kroger witness Kevin Higginsvipusly described DP&L’s now-invalid
SSR as constituting a “de facto extension and esipahof the RSC. That linkage between the
RSC and the SSR establishes that the RSC will fumethuch in the same way as the now-
discredited SSR—in other words, the RSC will beduse collect transition revenue or its
equivalent in violation of R.C. 4928.38.

That conclusion is reinforced by the language usedDP&L in its tariff sheets to
describe the RSC and the SSR. DP&L describes 8@ & a mechanism that “is intended to
compensate DP&L for providing stabilized rates émstomers® That description bears a
striking similarity to the language used by DP&Ldescribe the unlawful SSR: “The [SSR] is
intended to compensate DP&L for providing stabilizervice for customer$”These analogous
descriptions confirm that the RSC will be used ¢tlect costs in the same way as the SSR;
namely, to collect unlawful transition revenuetsrequivalent.

The Commission should follow the holdings from @eurt’s two decisions which struck

down unlawful stability charges and conclude thet RSC is not permissible because it will

* See Direct Testimony of Kevin C. Higgins at 5-&s€ No. 12-426-EL-SSO, et al. (March 1, 2013).

® DP&L Filing of Final Tariff Sheets, P.U.C.O. No7 IFourth Revised Sheet No. G25, Page 1 of 2 (Stégeel,
2016).

® DP&L Notice of Filing Proposed Tariffs, P.U.C.O0oNL7, Third Revised Sheet No. G29, Page 1 of hAul,
2016).



enable DP&L to continue to collect unlawful trarsit revenue or its equivalent. DP&L’s
market development period ended in 260DP&L is required to be fully on its own in the
competitive environment.

The Commission reasons that the parties are b&wedchallenging the resurrection of
the RSC due to the doctrines of res judicata atidtecal estoppel. That conclusion is in error.
The Court has observed that where “there has bebargge in the facts in a given action which
either raises a new material issue, or which wdwdde been relevant to the resolution of a
material issue involved in the earlier action, ineitthe doctrine afes judicata nor the doctrine
of collateral estoppel will bar litigation of thissue in a later actiorf.”Here, the legal precedent
has been radically altered by the Court’s receaisttens striking down stability charges for AEP
and DP&L. Given this change in circumstances &edpresentment of a new issue as outlined
by the Court's decisions, the doctrines of res gath and collateral estoppel do not bar
reconsideration of the RSC.

The Commission’s attempt to justify the RSC as gitilmate POLR charge is also
misplaced. On the one hand, the Commission sthtedsthe RSC can be justified as a POLR
charge because DP&L maintains a long-term obligatm provide POLR service under R.C.
4928.1417° In the same paragraph, however, the Commissikmoadedges that auction
participants provide POLR services because of tt@inmitment to supply power through the
competitive bidding proces8. The Commission then discounts the POLR servioeiged by

auction participants because there are no furtberpetitive auctions scheduled past May 31,

"In re Application of Columbus S. Power Co., Slip Opinion No. 2016-Ohio-1608, { 16.

8 Jate ex rel. Westchester Estates, Inc v. Bacon, 61 Ohio St.2d 42, 45, 529 N.E.2d 1255 (1988)
° Order at 1 23.

.



2017. But that logic is unpersuasive becausehbyQommission’s own admission, the auction
participants are currently providing the POLR fuoct If DP&L is not currently providing the
POLR function, it should not be permitted to cdlleosts that are intended to compensate it for
providing that function.

A final flaw with the Commission’s attempt to jugtithe RSC as a legitimate POLR
charge is that DP&L relied on a discredited methoglp, the Black-Scholes model, to calculate
the costs under the RSC that it allegedly incutregirovide POLR servicE. The Court has
previously determined that the Black-Scholes masleiot a reliable method to determine an
EDU’s POLR costs? Given this precedent, the Commission cannot resuthe RSC under a

POLR theory that is backed by the Black-Scholesehod

1 pp&L Rebuttal Testimony of Strunk at 4-5, Case B§-276-EL-AIR (October 31, 2005) (explaining thiaék-
Scholes model).

21n re Application of Columbus S. Power, 128 Ohio St.3d 512, 2011-Ohio-1788, | 25-26.
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lll. Conclusion.
The Joint Applicants respectfully request that @mmission grant this Application for
Rehearing as set forth above.
Respectfully submitted,

/sl Joel E. Sechler
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