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I. INTRODUCTION AND SUMMARY 

Industrial Energy Users-Ohio ("IEU") asks the Commission to compel The

Dayton Power and Light Company ("DP&L") to produce the impairment analysis that underlies

the $857 million impairment of Stuart, Killen and Zimmer plants that DP&L disclosed on June

30, 2016 in a filing at the Securities and Exchange Commission. The Commission should deny

that motion for the following separate and independent reasons:

1. AES Documents: The documents at issue are AES documents that are not

subject to discovery. In DP&L's prior ESP case, the Attorney Examiners twice held that

documents of DP&L's affiliates are not subject to discovery.

2. Privilege: The documents contain privileged information. If DP&L were

to be ordered to produce them, then the privileged information would need to be redacted.

3. Obligation to Deloitte: Several of the documents were prepared by

Deloitte, and DP&L owes an obligation to Deloitte not to produce the documents.

4. Relevance: IEU seeks ten years' worth of impairment analysis, and the

older documents that IEU seeks are not relevant, given the significant changes in market

conditions.

DP&L requests a hearing before the Attorney Examiners on IEU's motion.

II. THE IMPAIRMENT DOCUMENTS ARE NOT SUBJECT TO
DISCOVERY

A. AES DOCUMENTS ARE NOT SUBJECT TO DISCOVERY

It is well settled that affiliates of a utility are not subject to discovery in a

proceeding before the Commission. In the Matter of Application of Duke Energy Ohio, Inc.,



Pub. Util. Comm. No. 10-2586-EL-SSO, 2010 Ohio PUC LEXIS 1336, at *8-9 (Dec. 13, 2010)

(granting IEU's motion to compel but limiting IEU's original request for "any studies or analysis

conducted or commissioned by Duke or its affiliates regarding any revenues Duke's affiliated

companies will receive if Duke remains a member of MISO or transitions to PJM . . . to require

Duke to produce only information and documents within the possession of Duke Energy Ohio,

not its affiliates") (emphasis added); In the Matter of the Complaint of Manchester Group, LLC,

Pub. Util. Comm. No. 08-360-GA-CSS, 2009 Ohio PUC LEXIS 988, at *1-3 (Nov. 13, 2009)

(denying complainant's motion to compel Columbia Gas to produce "all documents and

correspondence of Columbia and Columbia's affiliates, subsidiaries, and parent companies that

relate to the sale of Columbia Service Partners (CSP) to the CSP Acquisition Company" as to the

"documents not in possession of Columbia" because such request is overbroad, but granting the

motion to compel as to the documents in the possession of Columbia) (emphasis added).

Indeed, at a Discovery Hearing in DP&L's prior ESP case, the Attorney

Examiners ruled that documents of DP&L's affiliates were not subject to discovery. February

13, 2013 Transcript of January 30, 2013 hearing, p. 145 (Case No. 12-426-EL-SSO) (motion to

compel documents was "denied based upon they are seeking discovery from documents in the

possession of DP&L's affiliates") (excerpt attached as Exhibit 1).

IEU argues (p. 13) that the fact that Craig Jackson -- a shared employee -- could

access the impairment analyses shows that they are within DP&L's custody and control. IEU

made exactly that same argument in DP&L's prior ESP case. February 22, 2013 Motion of

Industrial Energy Users-Ohio to Compel Discovery Responses from The Dayton Power and

Light Company, pp. 10-13 (Case No. 12-426-EL-SSO) (arguing that DPL Inc. documents were
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"in DP&L's physical possession . . . because DP&L employees . . . have access to the

documents"). At a discovery hearing, the Attorney Examiners squarely rejected that argument:

"EXAMINER PRICE: Finally, with respect to the documents
where the dispute was whether or not the documents are in the
possession or control or access of Dayton Power and Light, we
find those documents are not discoverable. Documents that
Dayton Power and Light employees have access to in their
capacity as shared employees are not discoverable and are not
within the rightful control or authority of the utility, Dayton Power
and Light; therefore, those documents are not discoverable and
may be withheld."

March 22, 2013 Transcript of March 7, 2013 hearing, pp. 96-97 (Case No. 12-426-EL-SSO)

(excerpt attached as Exhibit 2).

IEU also argues (p. 14) that DP&L has produced DPL Inc. documents in this case.

That is simply irrelevant to this motion. Specifically, DP&L's request for a stability charge in

this case was, in part, to maintain the financial integrity of DPL Inc. Application, ¶ 12. DPL

Inc. has thus consented to the production of some of its documents. However, the impairment

documents at issue are AES documents, and (1) AES' financial integrity is not at issue in this

case; and (2) AES has not consented to the production of those documents.

IEU also asserts (p. 14) that the documents are DP&L documents because DP&L

has disclosed the impairment in SEC filings. The Commission should reject that argument

because the fact that DP&L disclosed the impairment in an SEC filing does not change the

character of the documents -- the documents are AES documents that are not subject to

discovery. DP&L discussed the impairment, as required by law, but that disclosure does not

convert the impairment documents into DP&L documents. Indeed, the details in the documents

sought by IEU were not disclosed in the SEC filing.
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B. PORTIONS OF THE DOCUMENTS ARE PRIVILEGED AND
CONTAIN WORK PRODUCT

The impairment analyses contain privileged information. A document is

privileged if it "reveal[s], directly or indirectly, the substance of a confidential attorney-client

communication." Smithkline Beecham Corp. v. Apotex Corp., 193 F.R.D. 530, 534 (N.D. Ill.

2000). Accord: United States v. Defazio, 899 F.2d 626, 635 (7th Cir. 1990) ("Communications

from attorney to client are privileged only if they constitute legal advice, or tend directly or

indirectly to reveal the substance of a client confidence.") (emphasis added).

Accordingly, courts have repeatedly held that documents were protected by the

attorney-client privilege, even though the documents at issue were not a direct communication

between an attorney and a client, when the document in question would reveal the advice of the

attorney. Alexander v. Fed. Bur. of Investigation, 186 F.R.D. 154, 161 (D.D.C. 1999) ("'[t]he

attorney-client privilege applies to entries in a client's diaries that describe communications from

attorneys or are based on such communications') (alteration in original), overruled on other

grounds, 691 F.Supp.2d 182 (D.D.C. 2010) (quoting 24 Wright & Graham, Federal Practice &

Procedure § 5491, at 102 (Supp. 1998)) (and cases cited); Kelly v. Ford Motor Co. (In re Ford

Motor Co.), 110 F.3d 954, 966 (3d Cir. 1997) (holding that minutes of an advisory board's

meetings that reflected attorneys' advice were privileged); Great Plains Mut. Ins. Co. v. Mut. 

Reinsurance Bureau, 150 F.R.D. 193, 197-98 (D.Kan. 1993) (minutes of board of directors'

meeting that included attorneys' advice to board were privileged).

Courts have applied this rule to protect financial documents from disclosure. E.g.,

Simon v. G.D. Searle & Co., 816 F.2d 397, 401 (8th Cir. 1986). In Simon, the defendant's "risk

management department monitor[ed] the company's products liability litigation and analyze[d]
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its litigation reserves, apparently utilizing individual case reserve figures determined by the legal

department's assessment of litigation expenses." Id. at 399. The court held that the risk

management documents -- which were prepared by the risk management department, not the

legal department -- would be protected from discovery as they revealed the attorneys'

conclusions as to likely case results:

"Although the risk management documents were not themselves
prepared in anticipation of litigation, they may be protected from 
discovery to the extent that they disclose the individual case 
reserves calculated by [defendant's] attorneys. The individual case
reserve figures reveal the mental impressions, thoughts, and
conclusions of an attorney in evaluating a legal claim. By their
very nature they are prepared in anticipation of litigation and, 
consequently, they are protected from discovery as opinion work
product."

Id. at 401 (emphasis added).1

Other courts have similarly held that documents setting case reserves were

protected from discovery because producing them would reveal legal counsel's evaluation of the

merits of the case. Certain Underwriters at Lloyds v. Fid. & Cas. Ins. Co., N.D.I11. No. 89 C 876,

1998 U.S. Dist. LEXIS 3654, at *6 (Mar. 20, 1998) ("We conclude that reserve

recommendations, in this case, do reveal attorney mental impressions, thoughts, and conclusions

since the reserve figures were calculated only after an attorney acting in his legal capacity

carefully determined the merits and value of the underlying case."); Gen. Elec. Capital Corp. v. 

DIRECTV, Inc., 184 F.R.D. 32, 35-36 (D.Conn. 1998) (quoting Simon, and finding certain case

reserve documents to be privileged).

The Simon Court concluded that the specific documents at issue were not protected by the attorney-client
privilege, because they aggregated the legal department's opinions about likely liability in many cases into a single
figure. Id. at 402. Here, in contrast, DP&L's financial documents are specific to this case, and are thus protected
under the rule described in Simon.
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IEU argues (p. 18) that the impairment analysis documents were prepared "in the

ordinary course of business" and thus are not protected by the attorney/client privilege. That is

not the law. As demonstrated above, documents are privileged if producing them would reveal

legal advice. Since the impairment analysis documents include privileged advice of counsel,

they are protected.

Information in the impairment analyses is also protected by the work product

doctrine. The information at issue is opinion work product of DP&L's counsel, and the work

product doctrine provides "near absolute protection":

"if 28 Through work-product doctrine jurisprudence, much of
which descends from Hickman v. Taylor (1946), 329 U.S. 495, 67
S.Ct. 385, 91 L.Ed. 451, a United States Supreme Court case
involving the federal analogue to Civ.R. 26(B)(3), two distinct
categories of work product have been identified: ordinary fact
work product and opinion work product.

¶ 29 'Ordinary fact or "unprivileged fact" work product, such as
witness statements and underlying facts, receives lesser protection.
Written or oral information transmitted to the attorney and
recorded as conveyed may be compelled upon a showing of good
cause by the subpoenaing party. . . .'

¶ 30 'The other type of work product is "opinion work product,"
which reflects the attorney's mental impressions, opinions,
conclusions, judgments, or legal theories. . . . Because opinion 
work product concerns the mental processes of the attorney, not
discoverable fact, opinion work product receives near absolute 
protection. . . .' (Emphasis added.)

* * *

¶ 32 More recently, the Ohio Supreme Court squarely addressed
the standard for disclosure of opinion work product in syllabus
law:

¶ 33 'Attorney work product, including but not limited to mental
impressions, theories, and legal conclusions, may be discovered
upon a showing of good cause if it is directly at issue in the case,
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the need for the information is compelling, and the evidence
cannot be obtained elsewhere.' Squire, Sanders & Dempsey, LLP 
v. Givaudan Flavors Corp., 127 Ohio St.3d 161, 2010-Ohio-4469,
937 N.E.2d 533, at paragraph two of the syllabus." (Emphasis
deleted.)

In re Estate of Hohler v. Hohler, 197 Ohio App.3d 237, 2011-Ohio-5469, 967 N.E.2d 219, ¶ 28-

30, 32-33 (7th Dist.) (citations omitted).

The Supreme Court of Ohio's decision in Squire, Sanders & Dempsey, L.L.P. v. 

Givaudan Flavors Corp. is illustrative. In that case, SS&D's client had a general counsel, and

that general counsel terminated SS&D with respect to a case that SS&D was handling for the

client. 127 Ohio St.3d 161, 2010-Ohio-4469, 937 N.E.2d 533, ¶ 6. SS&D sued its former client

to recover amounts owed to SS&D for services performed, and the client claimed that it was not

obligated to pay SS&D because the client's general counsel had concluded that SS&D had

performed inadequately in the underlying litigation. Id. at ¶ 7.

SS&D sought discovery (documents and depositions) from the general counsel of

SS&D's former client, and the former client refused to provide that information, claiming that the

information was protected by the work product doctrine. Id. at ¶ 8. SS&D moved to compel the

production of the information and documents at issue, and the Court described the work product

doctrine:

"[A]ttorney work product, including but not limited to mental
impressions, theories, and legal conclusions, may be discovered
upon a showing of good cause if it is directly at issue in the case,
the need for the information is compelling, and the evidence 
cannot be obtained elsewhere"

Id. at ¶ 60 (emphasis added).
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The Court held that the mental impression of the former client's general counsel

satisfied the "directly at issue in the case" criterion because the basis of the former client's

defense was that its general counsel had concluded that SS&D had performed inadequately and

overcharged for its services. Id. at 1161-62. The Court thus compelled the former client's general

counsel to testify and the client to provide documents relating to the value and quality of the

legal services performed by SS&D. Id. at ¶ 63-66.

Here, the analysis of DP&L's attorneys that is contained in the impairment

documents is opinion work product, because the documents contain the attorneys' analysis of

legal issues. Under Squire Sanders & Dempsey, the "good cause" exception would apply only if

the mental impressions of DP&L's attorneys are "directly at issue in the case." The mental

impressions of DP&L's attorneys are not at issue at all. The issues in this case relate to DP&L's

costs and revenues, and the amounts DP&L needs to maintain its financial integrity. Further,

IEU does not have a compelling need for the information, as its own lawyers can perform their

own legal analysis. The good cause exception of the work product doctrine is thus not

applicable.

IEU acknowledges (p. 18 n.45) that portions of the documents that contain

privileged or work product information are not subject to discovery, and states that the

Commission should review the documents in camera. If the Commission were to reject the

argument that the documents are not subject to discovery because they belong to DP&L's

affiliates, or find that they are not protected by the privilege and work product in total, then

DP&L agrees that an in camera inspection of them is appropriate to determine which portions

would need to be redacted.
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C. DP&L HAS AN OBLIGATION TO DELOITTE NOT TO
PRODUCE DOCUMENTS PREPARED BY DELOITTE 

Several of the impairment analysis documents that IEU seeks were prepared by

Deloitte. Those documents state "[t]his report is intended solely for the informational purposes

and internal use of AES U.S. Services, LLC, and is not intended to be and should not be used by

any other person or entity. No other person or entity is entitled to rely, in any manner or for any

purpose, on this report." Those documents further state that "this summary report should not be

used for other purposes or distributed, in whole or in part, to third parties without the express

knowledge and written consent of Deloitte Advisory." (Emphasis added.) DP&L thus has an

independent obligation to Deloitte not to provide the documents to third parties.

Without citing any relevant legal authority, IEU argues (pp. 10-11) that as a

matter of public policy, DP&L must produce Deloitte's impairment analysis despite a contractual

agreement prohibiting its disclosure without Deloitte's consent. That argument is unsupported by

Ohio law.

The Supreme Court of Ohio has held that "[t]he right to contract freely with the

expectation that the contract shall endure according to its terms is as fundamental to our society

as the right to write and to speak without restraint." Lake Ridge Academy v. Carney, 66 Ohio

St.3d 376, 381, 613 N.E.2d 183 (1993) (internal quotation marks and citation omitted). Courts

do not lightly disregard contracts on public policy grounds. Royal Idemn. Co. v. Baker

Protective Servs., Inc., 33 Ohio App.3d 184, 186, 515 N.E.2d 5 (2nd Dist. 1986) ("Absent some

overwhelming public policy such as the concept of unconscionability, which we do not have

here, Ohio courts have held the concept of 'freedom of contract' to be fundamental to our

society."); Gross v. Campbell, 26 Ohio App. 460, 471, 160 N.E. 511 (7th Dist. 1927) ("The
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power of courts to declare a contract void as being against public policy is a delicate and

undefined one, and, like the power to declare a statute unconstitutional, should be exercised only

in cases free from doubt."). (Internal quotation marks and citation omitted.)

For support, IEU relies on only two distinguishable cases: Svoboda v. Clear

Channel Communications, Inc., 6th Dist. Lucas No. L-02-1149, 2003-Ohio-6201, and Teodecki 

v. Litchfield Twp., 2015-Ohio-2309, 38 N.E.3d 355 (9th Dist.). In Svoboda, the defendants

refused to produce salary and personal income information for three of their employees during

discovery. Svoboda at ¶ 5. They argued that such information constituted trade secrets pursuant

to Ohio Rev. Code § 1333.61. Id. at ¶ 17. To show steps taken to maintain its secrecy, they

cited confidentiality terms in their employees' contracts and handbook, which prohibited the

disclosure of trade secrets. Id. However, the court ruled that the definition of trade secrets in

those terms "[did] not include an employee's compensation," and, therefore, did not show an

attempt to maintain the secrecy of that information. Id. Rather than find the terms

unenforceable, the court simply found them inapplicable. Id. Thus, it is disingenuous for IEU to

argue that Svoboda creates an unfettered discovery right to information subject to confidentiality

agreements.

Teodecki is likewise inapplicable. Although the court refused to enforce a

confidentiality clause, its rationale was narrowly based on a public office's statutory obligation to

release public records under Ohio Rev. Code § 149.43. Id. at ¶ 24. In that case, a township fire

chief agreed to resign her position following a report on her compliance with Ohio law. Id. at

113. Her agreement allegedly contained a confidentiality clause, which prohibited the release of

that report. Id. After the township later released that report, she sued for breach of contract. Id.

at 114. The trial court entered summary judgment for the township, and the appellate court
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affirmed, refusing to enforce the confidentiality clause because it violated the statutory mandates

of the Public Records Act. Id. at ¶ 24, 26. Thus, Teodecki does not stand for IEU's broader

proposition that all confidentiality agreements are unenforceable in civil discovery. Rather, that

case was specifically limited by the confines of the Public Records Act, which does not apply to

DP&L. Thus, the Ninth District found that public policy comes into play only when a statute is

directly violated — in that case, it was the Public Records Act. No such statute is implicated in

this matter.

D. THE OLDER DOCUMENTS THAT IEU SEEKS ARE NOT
RELEVANT

IEU argues (p. 9) that DP&L should be required to produce any impairment

analyses as to the plants conducted by DP&L in the last ten years. However, the older

impairment analyses (i.e., the ones prior to the analysis underlying the June 30, 2016 SEC

disclosure) are simply not relevant to any issue in the case. IEU asserts (p. 9) that those older

analyses "may also shed light on the consistency and reliability of the projections embedded in

DP&L's Rider RER calculation and that underlie DP&L's claimed need for the RER." Yet,

DP&L's views years ago as to market conditions are irrelevant at this time, as market conditions

have changed drastically over the last ten years. The Commission should thus reject IEU's

request for those irrelevant documents.
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/s/ Jeffrey S. Sharkey
Jeffrey S. Sharkey

4



EXHIBIT 1



Proceedings

BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the
Application of The Dayton :
Power and Light Company : Case No. 12-426-EL-SSO
for Approval of its
Electric Security Plan

In the Matter of the
Application of the Dayton

Power and Light Company
for Approval of Revised
Tariffs

In the Matter of the

:
:

:

Case No. 12-427-EL-ATA

Application of the Dayton :
Power and Light Company
for Approval of Certain

:

:

Case No. 12-428-EL-AAM

Accounting Authority

In the Matter of the
Application of the Dayton :
Power and Light Company
for the Waiver of Certain

:
:

Case No. 12-429-EL-WVR

Commission Rules

In the Matter of the
Application of the Dayton : Case No. 12-672-EL-RDR

Power and Light Company

to Establish Tariff Riders:

PROCEEDINGS

before Mr. Gregory Price and Mr. Bryce McKenney,

Hearing Examiners, at the Public Utilities Commission

of Ohio, 180 East Broad Street, Room 11-A, Columbus,

Ohio, called at 2:00 p.m. on Wednesday, January 30,

2013

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

145

motions to compel, vis-à-vis OCC, based upon our

discussion off the record that OCC should be provided

an opportunity to file a memo contra and Dayton

should have a chance to respond to the memo contra.

We're going to deny the request for

production of documents 1-8 and 1-12 related to

communications between the parties regarding the AEP

case based on relevance.

We're going to defer ruling on RPD 1-13,

communications between OCC and its third-party

experts at this time. I believe OCC desires to file

a memo contra on that motion to compel.

With respect to OCC's motion to compel,

Interrogatories 227, 239, and 255 will be denied

based upon attorney-client -- attorney work product.

I think those are the ones we've been discussing as

the ones involving the NorthBridge materials.

RPD 89 will be denied based upon

attorney-client work attorney work product. And

255, 260, and 261 will be denied based upon they are

seeking discovery from documents in the possession of

DP&L's affiliates.

MR. ALEXANDER: Your Honor, just repeat,

89 was denied?

EXAMINER PRICE: RPD 89 was -- OCC RPD 89

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481



EXHIBIT 2



Proceedings

BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the
Application of The Dayton :
Power and Light Company : Case No. 12-426-EL-SSO
for Approval of its
Electric Security Plan

In the Matter of the
Application of the Dayton
Power and Light Company : Case No. 12-427-EL-ATA
for Approval of Revised
Tariffs

In the Matter of the
Application of the Dayton :
Power and Light Company : Case No. 12-428-EL-AAM
for Approval of Certain

Accounting Authority

In the Matter of the
Application of the Dayton :
Power and Light Company : Case No. 12-429-EL-WVR
for the Waiver of Certain :
Commission Rules

In the Matter of the
Application of the Dayton : Case No. 12-672-EL-RDR
Power and Light Company to:
Establish Tariff Riders. :

PROCEEDINGS

before Mr. Gregory Price and Mr. Bryce McKenney,

Hearing Examiners, at the Public Utilities Commission

of Ohio, 180 East Broad Street, Room 11-A, Columbus,

Ohio, called at 10:00 a.m. on Thursday, March 7,

2013.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

96

EXAMINER McKENNEY: With regards to OCC

1-13, consistent with the rules provided to us by

OCC, we find that all facts and data provided to the

experts should be considered as having been

considered by the experts and, therefore,

discoverable.

As to assumptions provided by OCC to its

experts, it is OCC's responsibility to inquire about

whether those experts relied upon those assumptions.

If the experts did rely upon the assumptions provided

to them by OCC, then those assumptions are

discoverable.

Other communications with the experts are

not discoverable.

With regards to IEU's distribution rate

case data, we have reviewed the documents provided to

us. Today we find that the documents are all

attorney-client and work-product privilege, and,

therefore, are not discoverable.

However, the underlying facts and data

that led to the documents provided to us today

regarding the distribution rate case may not fall

under the attorney-client work-product privilege.

EXAMINER PRICE: Finally, with respect to

the documents where the dispute was whether or not

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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the documents are in the possession or control or

access of Dayton Power and Light, we find those

documents are not discoverable. Documents that

Dayton Power and Light employees have access to in

their capacity as shared employees are not

discoverable and are not within the rightful control

or authority of the utility, Dayton Power and Light;

therefore, those documents are not discoverable and

may be withheld.

MR. SHARKEY: Question, your Honor.

EXAMINER PRICE: Yes.

MR. SHARKEY: I didn't exactly understand

your second ruling as to OCC's communications with

its experts. Maybe if I see the written record I

will, but can I ask a little more information on the

scope of that ruling?

EXAMINER PRICE: I think the point is

that OCC needs to -- you have asked for all

communications. The general rule is communications

are not discoverable except with the three exceptions

outlined in Ohio Civil Rules 26(D), I think. OCC's

duty is to determine whether any of these

communications fall within those three exceptions,

and to the extent they do, they need to tender those

communications to you.
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