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I. INTRODUCTION AND BACKGROUND  

The Public Utilities Commission of Ohio (“PUCO”) should protect 1.9 million 

Ohioans from paying massive subsidies to FirstEnergy, potentially up to $8.9 billion, 

above the market price of electricity.1  FirstEnergy’s alternative proposal (to the Staff’s 

credit support proposal) has the potential (up to $8.9 billion in total) for much greater cost 

per customer than FirstEnergy’s modified Rider RRS proposal.2  The Office of the Ohio 

Consumers’ Counsel (“OCC”) and the Northwest Ohio Aggregation Coalition  

  

                                                           
1 FirstEnergy refers to the Cleveland Electric Illuminating Company, The Ohio Edison Company, and The 
Toledo Edison Company (“FirstEnergy” or “Utilities”). 
2 There are no customer impact numbers in the record for FirstEnergy’s alternative to Staff’s proposal. 
OCC/NOAC Ex. 1 at 10, 13, 16  (Wilson Rehearing Testimony) Proffer: estimated cost to consumers for 
FirstEnergy’s modified Rider RRS proposal $3.6 billion in total and up to $800.00 per customer over the 
eight-year term of FirstEnergy’s electric security plan. 
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(“NOAC”) 3 recommend that consumers be given, in their monthly electric bills, the 

benefit of historically low market prices for energy. Further, the PUCO should end the 

electric utilities’ use of Ohio’s 2008 energy law to bankroll their long overdue transition 

to competition.  The PUCO should be wary of allowing FirstEnergy to collect more 

money from customers for charges that fund utilities’ “financial integrity.”  The Ohio 

Supreme court recently struck such charges down.4  At the very least, the PUCO should 

be protecting consumers by ordering charges of such nature to be collected subject to 

refund. 

On August 4, 2014, FirstEnergy filed its Electric Security Plan (“ESP”) IV 

application in this case.  The application included a power purchase agreement (“PPA”) 

between FirstEnergy and its unregulated affiliate FirstEnergy Solutions (“FES”).  The  

PPA was intended to subsidize uneconomic generation owned by FES.5 OCC estimated 

the PPA would cost consumers between $3.6 and $5.15 billion over its eight-year term. 

After numerous days of hearing, three stipulations, and multiple rounds of briefs 

opposing the Utilities’ application, the PUCO approved the stipulated electric security 

plan, including the PPA, on March 31, 2016. 

On April 27, 2016, the Federal Energy Regulatory Commission (“FERC”) granted 

a complaint brought by the PJM Power Producers (“P3”), the Electric Power Supply 

Association (“EPSA”), and others.  OCC and NOAC joined that FERC proceeding to 

                                                           
3 NOAC and its Individual Communities consists of the Village of Holland, Lake Township Board of 
Trustees, Lucas County Board of Commissioners, City of Maumee, City of Northwood, Village of Ottawa 
Hills, City of Perrysburg, City of Sylvania, City of Toledo and the Village of Waterville. 
4 In re: the Application of Columbus Southern Power Co., 206-Ohio-1608; In re: Dayton Power & Light 
Co., 2016-Ohio-3490.   
5 The PPA covered the following generating units: Sammis, Davis-Besse and FirstEnergy’s OVEC 
entitlement in Kyger Creek and Clifty Creek. 
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support the complainants.  FERC’s rulings protected several million Ohioans by 

rescinding the Utilities’ affiliate waiver, requiring FirstEnergy to present the PPA for 

FERC review.  As a result, FirstEnergy has decided to pursue other options, although it 

has advised that it retains the option of submitting the PPA to FERC for approval.6 

Instead, on May 2, 2016, FirstEnergy filed an Application for Rehearing to the 

PUCO’s March 31, 2016 Opinion and Order.  That Application for Rehearing presented a 

virtual PPA that included a modified Rider RRS proposal (“Proposal”).  The Proposal 

was supported by rehearing testimony filed by Eileen Mikkelsen7 and correspondence 

stating, “[t]he Signatory Parties fully support the filing and the proposed schedule for 

review.”8 Furthermore, the correspondence stated: “Staff of the Public Utilities 

Commission is still reviewing the Application For Rehearing and Rehearing Testimony 

of Eileen M. Mikkelsen. Also, The Kroger Company does not oppose the Companies’ 

filing or proposed procedural schedule.”9   

On June 29, 2016, the Staff filed three pieces of testimony.  One opposed the 

Proposal,10 a second presented an alternative proposal (“Staff’s Proposal”),11 and the 

third analyzed Staff’s Proposal under the more favorable in the aggregate test.12  Staff’s 

Proposal would charge captive Ohio distribution customers money in order to provide 

credit support for the financially ailing FirstEnergy Corp. Staff  called its proposal a 

“distribution modernization” Rider (“DMR”).  But the Staff’s Proposal includes no 
                                                           
6 FirstEnergy Memorandum Contra OCC Application for Rehearing at 3-4 (June 20, 2016). 
7 FE Ex. 197 (Rehearing Direct Testimony of Eileen Mikkelsen) (May 2, 2016). 
8 FE Ex. 198 at 1 (Correspondence) (May 4, 2016). 
9 FE Ex. 198 at footnote 1 (Correspondence) (May 4, 2016).  
10 PUCO Staff Ex. 15 at 13-14 (Rehearing Testimony of Hisham Choueiki) (June 29, 2016). 
11 PUCO Staff Ex. 13 (Rehearing Testimony of Joseph Buckley) (June 29, 2016). 
12 PUCO Staff Ex. 14 at 3-4 (Rehearing Testimony of Tamara Turkenton) (June 29, 2016). 
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enforceable requirement that the money FirstEnergy would collect through the DMR 

actually be used for distribution modernization.  OCC refers to Staff’s Proposal for what 

it really is -- the Credit Support Rider (“Credit Support Rider” or “CSR”).  The CSR 

would require Ohio consumers to pay FirstEnergy Utilities $131 million annually13 for a 

minimum of three years.  Staff Witness Buckley testified that if FirstEnergy Corp. “has 

not improved its credit position after three years, [FirstEnergy] could request an 

extension for an additional two years.”14     

Finally, on July 25, 2016, FirstEnergy presented a modification to Staff’s 

Proposal through the rebuttal/surrebuttal testimony of Eileen Mikkelsen.  Plainly stated, 

FirstEnergy’s modifications would require its customers to pay huge sums of money for a 

very long time – for the remaining term of the eight-year ESP (through May 31, 2024). 

Specifically, FirstEnergy seeks “[an] annual amount [that] would equal the $558 million 

associated with the credit support to jump start grid modernization and an additional 

amount not [to] exceed the economic development value outlined by Company Witness 

Sarah Murley [$568 million] arising from having the FirstEnergy Corp. headquarters and 

nexus of operations in Akron, Ohio.” 15 Together, the two components of FirstEnergy’s 

modifications to Staff’s Proposal total a staggering $1.126 billion per year – more than 

eight times the value of Staff’s Proposal -- over a much longer period of time (nearly 

eight years).  When all is said and done, consumers could be charged up to nearly $8.9 

billion to support the financial integrity of FirstEnergy Corp. 

                                                           
13 The $131 million per year could be increased see Tr. III at 739 (Buckley) (July 13, 2016).  
14 PUCO Staff Ex. 13 at Q&A 12 (Rehearing Testimony of Joseph Buckley) (June 29, 2016). 
15 FE Ex. 206 at 14-15 (Rehearing Rebuttal/Surrebuttal Testimony of Eileen Mikkelsen) (July 25, 2016). 
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A chart summarizing the various proposal and issues surrounding each proposal is 

attached.   

II. RECOMMENDATIONS 

In the first phase of this proceeding, OCC/NOPEC Witness Kahal testified that 

the concept of an ESP has outlived any purpose it may have served for customer 

protection (if it ever did protect customers) under Senate Bill 221 (“S.B. 221).16 The 

PUCO is not required to approve FirstEnergy's modified Rider RRS. Nor is the PUCO 

required to approve the Staff's proposed Credit Support Rider or FirstEnergy's 

modifications to the Staff's rider.  These provisions circumvent  both the market pricing 

intended in 1999 under Senate Bill 3 (“S.B. 3”) and the regulation of monopoly 

distribution service that otherwise would occur under R.C. Chapter 4909.  

 Under Ohio law, the standard service offer (based upon wholesale auctions) can 

be accomplished through the market-rate offer. Generation and distribution service for 

FirstEnergy have been corporately separated. And 100% of the SSO load has been, and 

will be, supplied through a wholesale auction. The use of and structure of the wholesale 

auctions are not in dispute in this case. Now is the time to utilize a market-rate offer, and 

reject the harmful and unnecessary features of an ESP for Ohioans.  Those harmful and 

unnecessary features include the newly proposed provisions to the ESP that only serve to 

take more money from customers for little in return.  

            The PUCO can and should say no to the proposals before them.  The PUCO 

should modify the Utilities’ proposed plan, changing it into a market-rate offer instead of 

an ESP, under R.C. 4928.143(C)(1). Modifications to the Utilities’ plan should include 

                                                           
16 OCC/NOPEC Ex. 7 at 13 (Kahal Direct). 
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restructuring the plan so that the SSO is provided to Ohioans through a market-rate offer 

with all features of the proposed ESP rejected (other than the wholesale auctions).  

III. THE PUCO SHOULD NOT APPROVE ANY OF THE PENDING  
PROPOSALS BEFORE IT, BECAUSE NONE OF THEM PASS THE ESP 
V. MRO TEST.  

Ohio statutes require that electric distribution utilities provide a generation 

standard offer either through an ESP or a market-rate offer.. The Utilities chose to file an 

ESP.  If an electric utility chooses to provide a standard offer through an ESP, the PUCO 

may approve an ESP only if it finds that it is more favorable in the aggregate for 

customers than a MRO. (R.C. 4928.143(C)(1).  This provision is referred to as the 

statutory test for electric security plans.  Under the law the expected price of the SSO 

generation under an electric security plan is compared to the expected price derived under 

a market-rate offer. The utility bears the burden of proof in this matter.  Additionally, 

R.C. 4928.143(C)(1) requires the comparison to be made on an “aggregate” basis. That 

means that the comparison must consider “all other terms and conditions” of the ESP 

plan. The PUCO has determined that such provisions may include quantifiable non-price 

benefits and qualitative benefits.  

A. Like FirstEnergy’s original Rider RRS, its Proposal is not 
more favorable in the aggregate for customers than a market 
rate offer. 

 OCC submitted the pre-filed written testimony of Matthew I. Kahal on June 22, 

2016.  In that testimony Mr. Kahal addressed the Proposal, including his conclusions on 

whether the Proposal (along with other stipulation provisions) is more favorable in the 

aggregate for customers than a market rate offer (“MRO v ESP test”).17 When Mr. Kahal 

                                                           
17 Proffer at 20-21.   
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appeared to testify on July 15, 2016, the Company moved to strike portions of Mr. 

Kahal's testimony that addressed the MRO v. ESP test.18  Mr. Kahal's testimony on this 

issue was struck over the objections of OCC. 19 OCC proffered Mr. Kahal's testimony, 

and that proffer was accepted by the bench.20  Notwithstanding OCC's inability to base its 

brief on Mr. Kahal’s expert testimony (due to the unjust and unreasonable ruling striking 

Mr. Kahal's testimony), the PUCO should find the Proposal, taken together with the 

provisions in the Third Supplemental Stipulation, does not pass the statutory test.  

  According to FirstEnergy Witness Mikkelsen, the Proposal did not change any of 

the provisions relied upon by the PUCO when it made its determination on the statutory 

ESP v. MRO test.21   Ms. Mikkelsen testified that the Proposal maintains the quantitative 

benefits of the Stipulated ESP IV recognized by the Commission and enhances the 

qualitative benefits of Rider RRS discussed in the Order.22  And because the PUCO 

found the Stipulated ESP (with the Rider RRS in lieu of the Proposal) passed the 

statutory test, Ms. Mikkelsen concludes that Stipulated ESP IV is still more favorable in 

the aggregate than the expected results of the MRO. 

 But this testimony assumes the PUCO was correct in its analysis the first time 

around (in its March 31, 2016 Order).  It was not.  The PUCO erred in a number of 

respects.   

First, the PUCO erred because it unreasonably relied on FirstEnergy’s Rider RRS 

cost projections.  The PUCO determined that Rider RRS will generate $256 million in net 

                                                           
18 R. Tr. V at 1078-1084. 
19 R. Tr. V at 1091.   
20 R. Tr. V at 1167-1168.  
21 FE Ex. 197 at 2.   
22 FE Ex. 197 at 21.   
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revenue over the eight-year term of ESP IV.  It got there by accepting the Utility’s stale 

projections and disregarding all but one projection presented by OCC/NOAC Witness 

Wilson.  Staff Witness Dr. Choueiki advised that Rider RRS is going to be a charge23  

and that he does not agree with the Utilities’ projections of modified Rider RRS as a 

credit.24  The PUCO’s decision in this regard was unreasonable and against the manifest 

weight of the evidence.   

The PUCO also erred by unreasonably and unlawfully failing to consider the 

delivery capital recovery rider revenues as quantifiable costs to customers under an ESP.  

This caused the ESP costs to customers to be understated.  In doing do the PUCO failed 

to base its finding on facts contained in the record, contrary to R.C. 4903.09. 

 OCC/NOAC applied for rehearing on these (and other) issues on May 2, 2016.  

That application for rehearing was initially granted on May 11, 2016, by Attorney 

Examiner Entry so that the PUCO could further consider that matter (and others) raised 

on rehearing.  On June 3, 2016, another Attorney Examiner Entry granted rehearing 

solely related to the Utility's Proposal.  Under the Entry, no further testimony was to be 

allowed regarding other assignments of error raised by parties. 25 There have been no 

additional Entries on Rehearing either granting or denying OCC's/NOAC’s May 2, 2016 

Application for Rehearing. 

 Because there has been no substantive ruling on the rehearing application of 

OCC/NOAC and others, reliance on the prior holdings of the PUCO on the statutory test 

is misplaced.  There is no final order that confirms the PUCO’s conclusions will not 

                                                           
23 R. Tr. X at 1250 (Choueiki). 
24 R. Tr. IV at 986 (Choueiki). 
25 Entry at ¶15 (June 3, 2016).   
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change in response to the rehearing applications.  FirstEnergy, which relies solely on the 

PUCO conclusions, has not met its burden of proof otherwise on this issue.  The PUCO 

should find that the record produced by FirstEnergy lacks sufficient evidence to make a 

determination that the Proposal and the provisions of the Third Supplemental Stipulation 

meet the statutory test. The PUCO should thus reject the Stipulated ESP (with the 

Proposal) in favor of an MRO.   

B.   Neither the Credit Support Rider proposed by the PUCO Staff 
nor the Credit Support Rider modified by FirstEnergy, when 
added to the Third Supplemental Stipulation, are more 
favorable in the aggregate for customers than a market rate 
offer.  

 One of the alternatives presented for the PUCO’s consideration is the PUCO 

Staff’s proposed Credit Support Rider.  Under that Credit Support Rider, in addition to 

paying the costs associated with the provisions of the Third Supplemental Stipulation, 

customers would pay an extra $131 million per year, for a minimum of three years.26  

FirstEnergy proposed modifications to the PUCO Staff proposal that would significantly 

increase the yearly charges collected from customers under the Credit Support Rider.  

FirstEnergy proposes modifications to the credit rider where customers would pay at least 

$558 million, over an extended eight-year time frame. 27 The maximum charge under the 

FirstEnergy modifications to the Credit Rider would allow FirstEnergy to collect a 

staggering $1.13 billion per year from customers. 28  

                                                           
26 PUCO Staff Ex. 13 at 2 (Buckley). 
27 FE Ex. 206 at 12-13 (Mikkelsen Rehearing, Rebuttal and Surrebuttal). 
28 The $1.2 billion charge comes from $558 million credit rider plus a maximum value ($568 million) for 
the “economic development” commitment, identified by Ms. Murley. 
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 But the problem is that the massive subsidy requested under the Credit Support 

Rider causes the plan to be less favorable in the aggregate than an MRO.  As such, the 

PUCO has no choice but to reject the Credit Support Rider.   

 Staff Witness Turkenton testified that with the Credit Support Rider (as proposed 

by Staff), the ESP IV is more favorable in the aggregate to customers than an ESP.29  She 

testifies that while the revenues from the Credit Support Rider are costs to customers, 

they “would have no impact on the ESP verses MRO test since equivalent revenues could 

potentially be recovered through an MRO application under R.C. 4928.142(D)(4).”30   

Ms. Turkenton is wrong.   

 R.C. 4928.142(D)(4) is a provision that permits the PUCO to adjust the electric 

distribution utility's most recent standard service offer price to address “any emergency 

that threatens its financial integrity.”  But FirstEnergy has presented no case that an 

emergency exists that threatens the Utilities’ financial integrity.  And no Staff Witness—

Ms. Turkenton, Mr. Buckley, or Dr. Choueiki –testified that there is a financial 

emergency that threatens FirstEnergy’s financial integrity.   

 FirstEnergy Witness Mikkelsen tried to help the Staff out by “augmenting” the 

Staff’s more favorable in the aggregate comparison.31  Ms. Mikkelsen testified that the 

Credit Support Rider would have no impact on the statutory test because equivalent 

revenues “could potentially be recovered in a base rate case proceeding, in the [Utilities’] 

existing Rider AMI, or in another mechanism similar to the Credit Support Rider while 

                                                           
29 PUCO Staff Ex. 14 at 3.   
30 PUCO Staff Ex. 14 at 4.   
31 FE Ex. 197 at 18.  OCC moved to strike this testimony on the basis that it was not rebuttal testimony. R.  
Tr. X at 1586-1591.  That motion was erroneously denied.   
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the Utilities are providing SSO service under an MRO.”32   But like Ms. Turkenton, Ms. 

Mikkelsen is wrong as well.   

 First, the Utilities have agreed to freeze base rates through the end of the ESP 

term,33 so the Companies could not collect “equivalent revenues” through a base rate 

proceeding that might accompany an MRO filing.  Second, existing Rider AMI is not 

fashioned as a credit support rider, and Rider AMI is not a provision that by law is 

included as market rate offer.  

  A MRO sets the SSO costs for generation. No more, no less.   The MRO by law 

does not include non-SSO costs --all the trimmings (under R.C. 4928.143(B)(2)) that cost 

customers money under an electric security plan.   To suggest that the Credit Support 

Rider could be a provision of a market rate offer reads words into the law (R.C. 

4928.142) that are just not there.  Neither the utility nor the PUCO can do that.   

Moreover, the statutory test is not whether the utility could potentially offer a 

credit support rider (or other non-SSO provision) along with a filing for a MRO.  That 

interpretation, favored by Ms. Mikkelsen,34 would render the ESP v. MRO comparison 

useless.  Any non-SSO provision of an ESP could accompany a filing for a MRO.  Surely 

the General Assembly did not intend for the statutory test that provides some protection 

for customers to be meaningless.   

  

                                                           
32 FE Ex. 197 at 19.    
33 FE Ex. 3 at 13.   
34 R. Tr. X at 1741.   
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Rather the test is whether under the law non-SSO components would be included 

as part of a MRO. 35  The answer is no.  The MRO does not include non-SSO costs.  Ms. 

Mikkelsen’s testimony that the Credit Support Rider is quantitatively neutral under the 

statutory test is mistaken.   

And when the costs of the Credit Support Rider under the Staff proposal and 

FirstEnergy’s modifications are included as part of the statutory test, massive ESP costs 

develop ($331 million to 1.13 billion per year) that have no counterpart on the MRO side.   

Quantitatively, the ESP with the Credit Support Rider (Staff proposal or FirstEnergy 

modifications to the Credit Support Rider) is not more favorable in the aggregate than the 

MRO.  

Staff Witness Turkenton touts the qualitative benefits of the Credit Support Rider 

claiming that it will promote modernization of the grid.36  But the fact that the Utilities 

are not willing to commit to grid investment37  undermines this claim.  Because there is 

no commitment from the Utilities to invest in the grid modernization, it should not be 

considered either a qualitative or a quantitative benefit in the statutory test.   

Ms. Mikkelsen’s claims that the condition of keeping the headquarters in Akron 

for the term of the ESP is a quantitative benefit that is equal to or greater than the 

maximum annual charge for its value ($568 million adder to the $558 million  Credit 

Support Rider charge).38  This claim ignores the fact that under FirstEnergy’s proposal 

                                                           
35 See for example, In the Matter of the Columbus Southern Power Co, Case No. 11-346-EL-SSO, Opinion 
and Order at 75-76 (Aug. 8, 2012), excluding from the MRO side of the equation the retail stability rider 
costs because they “would not occur under an MRO.” and including the costs of GridSmart, the 
Distribution Rider, and Rider ESRR on the ESP side only.    
36 PUCO Staff Ex. 14 at 4.  
37 R. Tr.  X at 1606.    
38 FE Ex. 197 at 19-20.   
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the benefits of the commitment can then be charged to customers dollar for dollar under 

its proposal.  The quantitative benefit goes to zero when the PUCO approves 

FirstEnergy’s $568 million adder to the Credit Support Rider.    

The PUCO should find that neither the Staff’s proposed Credit Rider nor 

FirstEnergy’s modifications to the Credit Support Rider (along with the remaining 

provisions of ESP IV) pass the statutory test.  FirstEnergy has failed to prove that the 

ESP (as modified by the Proposal) is more favorable in the aggregate for customers than 

a market rate offer.  And FirstEnergy and the PUCO Staff have failed to prove that the 

Credit Support Rider (along with the Third Supplemental Stipulation provisions) will be 

more favorable in the aggregate for customers than a market rate offer.  The plans by law 

must be disapproved.   

 
IV. EVALUATION OF FOUR PROPOSALS  

A. Original Rider RRS Proposal cannot be implemented unless 
and until FirstEnergy submits and FERC approves Rider 
RRS’s affiliate power purchase agreement. 

   As FirstEnergy’s ESP IV proceeding was being litigated, the Electric Power 

Supply Association (“EPSA”) and others39 (“Complainants”) filed a complaint at 

FERC.40 The Complaint requested that FERC rescind the affiliate power sales waiver41 

that it had previously granted to FirstEnergy Corp.’s market-regulated affiliates.42 The 

waiver originally allowed FirstEnergy to enter into affiliate wholesale power supply 

                                                           
39 The other Complainants included: Retail Energy Supply Association (“RESA”), Dynegy, Inc., Eastern 
Generation LLC, NRG Power Marketing LLC, and GenOn Energy Management LLC. 
40 EPSA, at al. v. FirstEnergy, Complaint, Docket No. EL16-34-000 (January 27, 2016) (“Complaint”). 
41 See FirstEnergy Solutions Corp., 125 FERC ¶ 61,356 (2008); reh’g denied, 128 FERC 61,119 (2009) 
(accepting FE Solutions’ request to waive application of the affiliate restriction regulations over OCC’s 
protest) (hereafter “Waiver Order”). 
42 See Complaint at 1-2. 
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contracts without submitting the contract for FERC review and approval.43  Complainants 

requested that FERC rescind the waiver, solely with respect to the PPA, given the 

fundamental change in circumstances since that waiver was granted.44 The cited 

fundamental change was that the non-bypassable charges associated with the PPA 

between FirstEnergy Solutions and FirstEnergy would force captive Ohio consumers to 

subsidize FirstEnergy’s uneconomic generation.45 Therefore, as the Complaint was 

premised on the fact that the waiver was initially granted because FirstEnergy had no 

captive customers, but that premise no longer exists with respect to the Rider RRS PPA.46 

 On April 27, 2016, FERC granted the Complaint and rescinded FirstEnergy’s 

affiliate power sales waiver as it applies to the Rider RRS PPA.47 FERC agreed that the 

circumstances surrounding FirstEnergy’s affiliate power sales waiver had changed.  It 

found that  the “non-bypassable charges present the ‘potential for the inappropriate 

transfer of benefits from [captive] customers to the shareholders of the franchised public 

utility,’ 48 and, thus, could undermine the goal of the Commission’s affiliate 

restrictions.”49  Accordingly, FERC ordered FirstEnergy, prior to collecting any costs 

under its Rider RRS, to submit the Rider RRS PPA for FERC’s review50 under FERC’s 

                                                           
43 See Waiver Order. 
44 See Complaint at 33. 
45 See Complaint at 3. 
46 See Complaint at 3, 16, n. 49. 
47 EPSA, at al. v. FirstEnergy, Order Granting Complaint, Docket No. EL16-34-000 (April 27, 2016) 
(“FERC Order”). 
48 FERC Order at P 55 citing Order No. 697-A, FERC Stats. & Regs. ¶ 31,268 at P 198; see also Cross-
Subsidization Restrictions on Affiliate Transactions, Order No. 707, FERC Stats. & Regs.  
¶ 31,264 at P 42, order on reh'g, Order No. 707-A, FERC Stats. & Regs. ¶ 31,272 (2008). 
49 FERC Order at ¶ 55. 
50 See FERC Order at P 53. 
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affiliate PPA standards in Boston Edison Co. Re: Edgar Elec. Energy Co 51 and 

Allegheny Energy Supply Co., LLC.52 Thus, the Rider RRS as originally proposed and 

approved by the PUCO cannot be effectuated unless and until FirstEnergy submits and 

FERC approves the Rider RRS PPA. To OCC’s/NOAC’s knowledge, FirstEnergy has yet 

to submit the Rider RRS PPA to FERC for its review and approval. 

B. The Modified Rider RRS Proposal should be denied because it 
fails the three-prong settlement test. 

This proceeding contains a settlement. The standard of review for considering a 

settlement has been discussed in a number of PUCO cases and by the Ohio Supreme 

Court (“Court”). As the Ohio Supreme Court stated in Duff v. Pub. Util. Comm.53 a 

stipulation is merely a recommendation that is not legally binding upon the PUCO. The 

PUCO “may take the stipulation into consideration, but must determine what is just and 

reasonable from the evidence presented at the hearing.”54 

The Court in Consumers’ Counsel v. Pub. Util. Com.55 considered whether a just 

and reasonable result was achieved with reference to criteria adopted by the PUCO in 

evaluating settlements: 

1. Is the settlement a product of serious bargaining among 
  capable, knowledgeable parties, where there is diversity of 
  interests among the stipulating parties? 

 
2. Does the settlement, as a package, benefit customers and 

  the public interest? 
 

  

                                                           
51 55 FERC ¶ 61,132 (1991) (“Edgar”). 
52 108 FERC ¶ 61,082 (2004) (“Allegheny”). 
53 Duff v. Pub. Util. Comm. (1978), 56 Ohio St.2d 367; see also Ohio Adm. Code 4901-1-30. 
54 Id. 
55 Consumers’ Counsel v. Pub. Util. Comm.. (1992), 64 Ohio St.3d 123, 126. 
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3. Does the settlement package violate any important 
regulatory principle or practice? 

The Modified Rider RRS proposal as a provision of the overall Stipulation package fails 

the settlement test for the following reasons. 

1. The Modified Rider RRS Proposal fails the first prong 
of the settlement test because it is not the result of 
serious bargaining among capable knowledgeable 
parties representing a diverse interest of parties. 

The first prong of the settlement test asks whether the PUCO can determine that 

the negotiations over the settlement took place in an environment of sufficient conflict 

(i.e., “serious bargaining”) between knowledgeable signatories representing a diverse 

interest of parties is somewhat in doubt.56 While the PUCO Order held that the Third 

Supplemental Stipulation (“Stipulation”) satisfied this prong,57 the Stipulation package 

containing the new Modified Rider RRS Proposal does not.  

First, to OCC’s/NOAC’s knowledge there were no settlement discussions 

scheduled and held at the PUCO for all intervenors to attend and discuss the proposed 

modifications to the Stipulation. A Stipulation must be considered as a package and in its 

entirety.58 FirstEnergy filed correspondence alleging who continued to support their 

Proposal, but there was not a new Stipulation filed in this case. That FirstEnergy alleges 

that the Modified Rider RRS Proposal and the Stipulation taken as a “package” were the 

product of serious bargaining among capable knowledgeable parties.  That is a fiction, 

because negotiations among the various parties never took place regarding the revised 

                                                           
56 In re Restatement of Accounts and Records of CG&E, DP&L, and CSOE, Case No. 84-1187-EL-UNC, 
Order at 7 (Nov. 26, 1985). 
57 See FirstEnergy ESP IV Order at 43-45. The OCC is not implying its support for this decision. 
58 See Consumers’ Counsel v. Pub. Util. Comm.. (1992), 64 Ohio St.3d 123, 126. 
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proposal intended to circumvent FERC review, and a new Stipulation never emerged 

from such negotiations. 

 In addition, the Stipulation no longer represents a diverse group of interests who 

have conducted serious bargaining or negotiations. In its defense, FirstEnergy represents 

that a portion of the signatory parties “support the filing and the proposed schedule for 

review.”59 However, very notably, this group of supporters no longer includes the PUCO 

Staff.60 The Kroger Company is also no longer a firm signatory to the settlement by 

distinguishing itself as a party that merely “does not oppose” the Modified Rider RRS 

Proposal.61 In addition, in compliance with the PUCO’s decision in the March 31, 2016, 

Opinion and Order, in order to avoid even the possibility of prejudice to the non-

signatory parties the Consumer Protection Association should, again, be disregarded as a 

signatory party to the Stipulations.62 Accordingly, in a field of 54 intervening parties in  

this proceeding, only 1463 are left supporting the Modified Rider RRS Proposal. And, of 

those 14, two are made up of FirstEnergy, the applicant in this proceeding, and Ohio 

Power Co. (“AEP Ohio”), who has a vested interest in seeing the Stipulation approved 

due its own current PPA Rider.64 Moreover, the majority of the remaining signatories 

have ostensibly agreed to be a signatory in exchange for specific favorable terms or 

                                                           
59 FE Ex. 198; See FirstEnergy Ex. 197 at 9 (Rehearing Testimony of Eileen Mikkelsen). 
60 FE Ex. 198 at n.1 (Correspondence from C. Dunn to Secretary McNeal, dated May 4, 2016). 
61 Id. 
62 See FirstEnergy ESP IV Order at 45. 
63 The signatory parties are: The FirstEnergy Companies, Council for Economic Opportunities in Greater 
Cleveland, Ohio Power Company, Ohio Energy Group, City of Akron, Cleveland Housing Network, 
Citizen Coalition, Nucor Steel Marion, Inc., Material Sciences Corporation, International BrotherHood of 
Electric Workers Local 245, Council of Smaller Enterprises, Association of Independent Colleges and 
Universities, EnerNOC, Inc., Ohio Partners for Affordable Energy. 
64 See AEP Ohio ESP III, Application (October 3, 2014). 



 

 18

provisions in the Stipulation.65 This cannot be held as a group of diverse parties that is 

sufficient to approve such an important proposal to the State of Ohio and its consumers. 

Therefore, the Modifications to the Stipulation do not satisfy the first prong of the 

three-prong test. 

2. The Modified Rider RRS Proposal fails the second 
prong of the settlement test because it does not benefit 
customers or the public interest. 

The Modified Rider RRS Proposal does not benefit ratepayers and the public 

interest, and therefore should be denied, for a multitude of reasons. First, it cuts the 

crucial link between the physical attributes and operation of the Sammis and Davis-Besse 

power plants and the Modified Rider RRS Proposal.66 FirstEnergy’s original Rider RRS 

proposal and eventual Stipulation was designed to ensure the continued operation of 

Sammis and Davis-Besse.67 In addition, FirstEnergy claimed that there were a vast array 

of qualitative and quantitative public interest benefits that would be derived or facilitated 

by the continued operation of Sammis and Davis-Besse.68  

The majority of those benefits do not exist under the Modified Rider RRS 

Proposal. Indeed, FirstEnergy Witness Mikkelsen has admitted that the Modified Rider 

RRS Proposal does not ensure the continued operation of any Ohio-based generation.69 

Accordingly, the Modified Rider RRS Proposal would not include public interest 

benefits, which were directly tied to the continued operation of Sammis and Davis-Besse. 

These benefits included: (a) reliability of generation supply; (b) fuel/power supply 

                                                           
65 OCC/NOAC Initial Brief at 25, Case No. 14-1297-EL-SSO (February 16, 2016). 
66 See OCC Ex. 44 at 7 (Kahal Rehearing Direct). 
67 See FE Ex. 13 (Testimony of Steven E. Strah). 
68 See OCC Ex. 44 at 7:6-10 (Rehearing Direct Testimony of Kahal). 
69 See R. Tr. I at 51:1-4 (Mikkelsen). 
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diversity;70 (c) thousands of power plant and “linked” jobs, with associated income and 

tax revenue for the state; and (d) avoidance of costly additional transmission 

expenditures.71 That is, if the Proposal is approved and the original Rider RRS is 

withdrawn, the PUCO-approved Stipulation would no longer deliver the qualitative and 

quantitative benefits that it promised.  

 Second, the Modified Rider RRS Proposal is unjust and unreasonable because it 

would be financially unstable and unpredictable for FirstEnergy and its consumers.72 The 

original Rider RRS was designed to be essentially revenue and earnings neutral for 

FirstEnergy.73 That is, FirstEnergy was supposed to pay FirstEnergy Solutions its cost of 

service (per the terms of the PPA) and sell the actual generation from Sammis, Davis- 

Besse and the OVEC entitlement into the wholesale market.74 That resulting revenue 

stream would either “finance” the ratepayer credit, or ratepayers would “finance” 

FirstEnergy’s revenue shortfall.75 In either case, FirstEnergy’s financial position was 

protected.76 Under the Modified Rider RRS Proposal, FirstEnergy Solutions is not 

explicitly proposed77 to receive any revenues If market prices remain lower than 

FirstEnergy’s sponsored projections (and with no SEET protection for consumers) the 

                                                           
70   See R.C. 4928.02(C). (Such an occurrence would be a violation of R.C. 4928.02(C) because it would 
not ensure the diversity of electric supplies or suppliers.) 
71 See OCC Ex. 44 at 7, 12 (Rehearing Direct Testimony of Matthew I. Kahal); OEC/EDF Ex. 3 at 7:10-20 
(Rehearing Testimony of John Finnigan); PUCO Staff Ex. 15 at 13 (Rehearing Testimony of Choueiki). 
72 See OCC Ex. 44 at 7:15-8:15, 12-13 (Rehearing Direct Testimony of Kahal). 
73 See FE Ex. 198 at 18:7-9 (Rehearing Direct Testimony of Mikkelsen); OCC Ex. 44 at 7:16-18 
(Rehearing Direct Testimony of Kahal). 
74 See OCC Ex. 44 at 7:18-20 (Rehearing Direct Testimony of Kahal). 
75 See OCC Ex. 44 at 7-8 (Rehearing Direct Testimony of Kahal). 
76 See OCC Ex. 44 at 8 (Rehearing Direct Testimony of Kahal). 
77 There has been no persuasive evidence that Modified Rider RRS revenues could not eventually be 
received by FirstEnergy Solutions. 
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Modified Rider RRS Proposal will enrich FirstEnergy with potentially hundreds of 

millions of dollars per year at consumers’ expense.78 However, if FirstEnergy’s market 

outlook is correct, then their pre-tax earnings will be impaired by $561 million.79 Such a 

financial loss could have adverse implications for the utilities’ financial integrity and 

ability to meet utility service obligations for consumers.80 Therefore, the Modified Rider 

RRS Proposal is unjust and unreasonable because it is too financially unstable and 

unpredictable.81 

It is notable that FirstEnergy has provided no explanation as to how FirstEnergy 

would fund the payment of any credits to consumers. FirstEnergy’s claim that the 

Proposal would be financially beneficial to consumers relies heavily on their projection 

that consumers’ charges in the early years of the rider would be more than offset by 

credits in the latter years.82 Although these projections are based on unreasonable and 

outdated market forecasts,83 FirstEnergy has still not explained how they would fund the 

payment of such credits if they did materialize and whether such unlikely payments 

would be funded ultimately by customers. FirstEnergy’s Modified Rider RRS proposal, 

while still a generation rider at its core,84 is no longer directly linked to the Sammis and 

                                                           
78   See R.C. 4928.02(A) (Such charges to consumers would be a violation of R.C. 4928.02(A) because they 
would not ensure the availability of reasonably priced retail electric service.) 
79 See OCC Ex. 44 at 8 (Rehearing Direct Testimony of Kahal). 
80 Id. 
81 Id. 
82 Sierra Club Ex. 89 (Mikkelsen Workpaper 11/30/15). 
83 Proffer R. Tr. IV at 876:2-14 (July 14, 2016) (Proffer of OCC/NOAC Witness James Wilson’s updated 
projections of the costs of Modified Rider RRS). 
84 See PUCO Staff Ex. 15 at 14:1-4 (Rehearing Testimony of Hisham Choueiki). 
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Davis-Besse power plants.85 Therefore, there is no generation to produce revenues should 

the Modified Rider RRS defy logic and expectations and produce massive credits to 

consumers. Such a rider proposal is unjust and unreasonable and should be denied. 

Last, in her rehearing testimony, FirstEnergy Witness Mikkelsen does not provide 

any updated projection of charges or credits under the Modified Rider RRS proposal.86 

Instead, FirstEnergy continues to rely on its projection of costs and revenues under Rider 

RRS, based on market forecasts developed in mid-2014, to contend that customers would 

receive a projected $561 million nominal credit over the eight-year rider term.87 As Ms. 

Mikkelsen further notes, the PUCO in its Order approving Rider RRS averaged 

FirstEnergy’s projection with one of three scenarios projected by OCC Witness Wilson to 

identify a projected credit to customers of $256 million nominal.88 But neither projection 

is reliable or up-to-date.89 Reliance on these projections is therefore arbitrary and 

unreasonable. 

3. The Modified Rider RRS fails the third prong of the 
settlement test because it violates important regulatory 
principles and practices. 

a. The Modified Rider RRS Proposal should be 
denied because it is unlawful under FERC’s 
affiliate restrictions and regulations. 

The Modified Rider RRS Proposal should be denied because it is in breach of 

FERC’s Orders and regulations. On April 27, 2016, FERC issued the FERC Order on the 

                                                           
85 See FE Ex. 198 at 4 (Rehearing Testimony of Mikkelsen); PUCO Staff Ex. 15 at 13:15-17 (Rehearing 
Testimony of Hisham Choueiki). 
86 See FE Ex. 198 (Rehearing Testimony of Mikkelsen). 
87 See FE Ex. 198 at 3-4 (Rehearing Testimony of Mikkelsen). 
88 See FE Ex. 198 at 3-4 (Rehearing Testimony of Mikkelsen) (citing FirstEnergy ESP IV Order at 85). 
89 Proffer R. Tr.  IV at 876:2-14 (July 14, 2016) (Proffer of OCC/NOAC Witness James Wilson’s updated 
projections of the costs of Modified Rider RRS). 
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EPSA Complaint.90 In issuing its decision, FERC repeatedly expressed concerns that 

captive customers could be forced to subsidize FirstEnergy Solutions’ generation.91 

FERC noted that “the Affiliate PPA raises the potential for cross-subsidization from [the 

Companies‘] retail customers—who are captive in the sense that they cannot avoid the 

non-bypassable charge—to FirstEnergy Ohio Market Affiliates.”92 FERC also noted that 

“there exists the potential for a franchised public utility with captive customers to interact 

with a market-regulated power sales affiliate in ways that transfer benefits to the affiliates 

and its stockholders to the detriment of the captive customers,” and stressed that the 

Rider RRS charges could be used to effectuate precisely the type of affiliate abuse that 

FERC identified in Order No. 697-A.93 FERC therefore exercised its independent role to 

ensure that wholesale sales of electric energy and capacity are just and reasonable and to 

protect against affiliate abuse.94 

Instead of submitting its PPA for FERC’s review, FirstEnergy has submitted its 

Modified Rider RRS Proposal in what is an obvious attempt to circumvent the FERC 

Order and FERC’s authority. If approved, the Modified Rider RRS Proposal would 

permit cross-subsidization between FirstEnergy and its affiliates at the expense of Ohio 

consumers. As FERC has recognized, an extreme example of affiliate abuse would be a 

situation where a holding company, such as FirstEnergy Corp., siphons funds from a 

franchised public utility to support its failing market-regulated power sales affiliate 
                                                           
90 EPSA, at al. v. FirstEnergy, Order Granting Complaint, Docket No. EL16-34-000 (April 27, 2016) 
(“FERC Order”). 
91 See, e.g., FERC Order at ¶ 59, 60. 
92 FERC Order at ¶ 65. 
93 FERC Order ¶ 60 (citing Market-Based Rates for Wholesale Sales of Electric Energy, Capacity and 
Ancillary Services by Public Utilities, 123 FERC ¶ 61,055, FERC Stats. & Regs. ¶ 31,268, Order No. 697-
A ¶ 188- 89 (Apr. 21, 2008)). 
94 FERC Order ¶ 65. 
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company.95 The Modified Rider RRS Proposal has created the possibility of just such 

abuse. There is no restriction in the Modified Rider RRS Proposal that would prevent 

FirstEnergy from directing the Modified Rider RRS monies to its affiliates.96 Indeed, 

FirstEnergy admitted that Modified Rider RRS revenues could move from FirstEnergy to 

FirstEnergy Corp.97  

FirstEnergy also admitted that there is no prohibition in the Modified Rider RRS 

Proposal on FirstEnergy Corp.’s ability to move monies from FirstEnergy Corp. to 

FirstEnergy Solutions.98  To put it simply, if approved, Modified Rider RRS would 

enable FirstEnergy to siphon funds from its ratepayers to FirstEnergy Solutions via the 

parent company.99 It is also important to remember that one of the main motivations for 

the original Rider RRS was to subsidize the economically-challenged FirstEnergy 

Solutions’ power plants.100 The evidence now suggests that FirstEnergy could provide 

that same subsidy indirectly via FirstEnergy Corp. – the parent company of both  

  

                                                           
95 FERC Order ¶ 60 n.101; Order 697-A ¶ 198 n.280. 
96 See R. Tr. I at 58-75 (Mikkelsen) (FirstEnergy Witness Mikkelsen testifying that: (1) FirstEnergy will 
not commit to using the Modified Rider RRS revenues on only FirstEnergy operations; (2) FirstEnergy 
could move monies to FirstEnergy Corp. through dividends; (3) the Modified Rider RRS Proposal does not 
prohibit FirstEnergy Corp. from giving rider revenues to FirstEnergy Solutions; and (4) FirstEnergy is not 
proposing that the PUCO will be able to review how the Modified Rider RRS revenues are spent). 
97 See R. Tr. I at 73:5-75:1 (Mikkelsen). 
98 See R. Tr.  I at 75:16-25 (Mikkelsen). 
99 Modified Rider RRS may also breach the no-conduit provision of 18 C.F.R. § 35.39(g), which prohibits 
efforts to circumvent the affiliate restrictions in §§ 35.39(a) through (g). 
100 See generally FirstEnergy Br. at 125-128; FirstEnergy Reply at 196-200. 
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FirstEnergy Solutions and FirstEnergy.101  Such action would be in breach of FERC’s 

regulations. 

In addition, the rider could still facilitate unlawful affiliate abuse even if the 

revenues from Modified Rider RRS do not ultimately end up with FirstEnergy Solutions. 

FERC‘s affiliate restrictions are designed, in part, to protect against the inappropriate 

transfer of revenues from such customers to the shareholders of the franchised public 

utility or its holding company.102 Consequently, if revenues from the Modified Rider 

RRS end up at FirstEnergy Corp., strengthening its financial position and allowing it to 

support other non-utility affiliates, that would also be in violation of FERC‘s affiliate 

restrictions. Given FirstEnergy’s admission that Modified Rider RRS revenues could be  

received by FirstEnergy Corp.,103 the evidence demonstrates that a breach of FERC’s 

affiliate restrictions could occur if the Modified Rider RRS were approved. Therefore, the 

PUCO should deny FirstEnergy’s Proposal. 

                                                           
101 See R. Tr.  I at 58-75 (Mikkelsen) (FirstEnergy Witness Mikkelsen testifying that: (1) FirstEnergy will 
not commit to using the Modified Rider RRS revenues on only FirstEnergy operations; (2) FirstEnergy 
could move monies to FirstEnergy Corp. through dividends; (3) the Modified Rider RRS Proposal does not 
prohibit FirstEnergy Corp. from giving rider revenues to FirstEnergy Solutions; and (4) FirstEnergy is not 
proposing that the PUCO will be able to review how the Modified Rider RRS revenues are spent.); See also 
FirstEnergy Ex. 198 at 11:17-23 (Rehearing Direct Testimony of Eileen Mikkelsen) (“The implementation 
of Rider RRS will be solely the responsibility of the Companies.  There are no contracts or any other form 
of an agreement between the Companies and FES that would require the Companies to share the revenues 
or expenses of modified Rider RRS with FES. This proposal was not designed to transfer regulated 
revenues to the competitive operations (including FES).”). 
102 Order 697-A ¶ 198. 
103 See R. Tr.  I at 58-75 (Mikkelsen) (FirstEnergy Witness Mikkelsen testifying that: (1) FirstEnergy will 
not commit to using the Modified Rider RRS revenues on only FirstEnergy operations; (2) FirstEnergy 
could move monies to FirstEnergy Corp. through dividends; (3) the Modified Rider RRS Proposal does not 
prohibit FirstEnergy Corp. from giving rider revenues to FirstEnergy Solutions; and (4) FirstEnergy is not 
proposing that the PUCO will be able to review how the Modified Rider RRS revenues are spent). 
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b. The Modified Rider RRS Proposal is in violation 
of R.C. 4928.38 and Supreme Court of Ohio 
precedent because it is a transition or financial 
stability charge. 

OCC Witness Rose opined that FirstEnergy’s Proposal is not consistent with Ohio 

Law.104 Under R.C. 4928.38 an electric utility may receive transition revenues from the 

starting date of competitive retail electric service through the end of the market  

development period; however, that time period expired on December 31, 2005.105 R.C. 

4928.38 provides that once the utility’s market development period ends, it “shall be fully 

on its own in the competitive market.”106 Section 4928.39 of the Revised Code defines 

transition costs as costs unrecoverable in a competitive environment, and should no 

longer be collected from consumers now.  As OCC Witness Rose opined: “[c]ustomers 

are no longer obligated to cover the operating generating costs and guarantee a return on 

generating assets owned by the Utilities’ unregulated affiliate.  The Utilities are now 

“wholly responsible” for whether they are in a competitive position in the generation 

market.107 The law is very clear that “[w]ith the termination of that approved revenue 

source, the utility shall be fully on its own in the competitive market”108 and that the 

PUCO “shall not authorize the receipt of transition revenues or any equivalent revenues” 

                                                           
104 OCC Ex. 45 at 7 (Rose Rehearing Direct). 
105 It should be noted that the “Generation Transition Charge” (GTC) ended at the end of 2005, but, for 
“regulatory transition charges” (RTC), the end dates were extended, per the PUCO-approved stipulation. 
Specifically, the stipulation indicates that the RTC recovery periods will not extend beyond December 31, 
2006 for Ohio Edison, June 30, 2007 for Toledo Edison, and December 31, 2008 for CEI except in some 
limited circumstances. See In the Matter of the Application of FirstEnergy Corp. on Behalf of Ohio Edison 
Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company for Approval of 
Their Transition Plans and for Authorization to Collect Transition Revenues, PUCO Case Nos. 99-1212- 
EL-ETP, 99-1213-EL-ATA, and 99-1214-EL-AAM, Opinion and Order (July 19, 2000). p. 11.” 
106 See OCC Ex. 45 at 7 (Rose Rehearing Direct). 
107 OCC Ex. 45 at 7 (Rose Rehearing Direct). 
108 R.C. 4928.38. 
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after the termination of the market development period.109 Therefore, from December 31, 

2005 forward, prices were supposed to be determined based on competitive market 

forces. That is, neither the utility nor its affiliate can charge captive customers of 

regulated services for revenues to support deregulated power plants. 

 In direct relation to the Modified Rider RRS proposal, comparable transition, 

financial integrity, or stability-type charges were recently deemed unlawful by the Ohio 

Supreme Court.110 Specifically, AEP Ohio’s111 Retail Rate Stability (“RSR”) Rider and 

The Dayton Power and Light Company’s (“DP&L”) Service Stability Rider (“SSR”) 

were both deemed by the Ohio Supreme Court to be unlawful. The Court held that AEP 

Ohio’s RSR was an unlawful transition charge, in relevant part, because it was proposed 

“as a means to ensure that the company was not financially harmed during its transition 

to a fully competitive generation market over the three-year ESP period.”112 The Court 

further stated that the RSR’s intended effect of “provid[ing] AEP-Ohio with sufficient 

revenue to ensure it maintains its financial integrity as well as its ability to attract capital” 

did not justify its approval by the PUCO.113 

The Modified Rider RRS Proposal is legally indistinguishable from the recent 

Ohio Supreme Court precedent. It is uncontroverted that the original Rider RRS would 

directly support FirstEnergy’s economically-challenged, non-competitive, generation-

                                                           
109 Id. 
110 See In re Application of Columbus S. Power Co., No. 2016-Ohio-1608, and In re Application of Dayton 
Power and Light Co., Case No. 2016-Ohio-3490 (in these cases the Ohio Supreme Court denied similar 
charges on the basis that they were transition, financial integrity or stability-type charges). 
111 Ohio Power Co. and Columbus Southern Power Co. 
112 In re Application of Columbus S. Power Co., No. 2016-Ohio-1608, Para. 23. 
113 See In re Application of Columbus S. Power Co., No. 2016-Ohio-1608, Para 35-36. 
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owning affiliate FirstEnergy Solutions’ Sammis and Davis-Besse power plants.114 While 

FirstEnergy has modified its Rider RRS proposal, it has not modified the potential  

ultimate destination of its revenues to save its failing unregulated competitive enterprise 

at captive customers’ expense.115 Indeed, FirstEnergy admits that it cannot guarantee that 

the revenues from the Modified Rider RRS do not, once again, end up in the hands of 

FirstEnergy Solutions.116  Further, the Modified Rider RRS will ensure the financial 

integrity, and prevent the further financial harm of, FirstEnergy, FirstEnergy Solutions 

and/or FirstEnergy Corp.117In fact, FirstEnergy admitted that the Modified Rider RRS 

revenues would improve its credit ratings.118  As has been stated in this rehearing 

proceeding an improved credit rating would ensure FirstEnergy receives more favorable 

terms when accessing the capital market.119Therefore, the Modified Rider RRS Proposal 

has the same intended effect as AEP’s Rider RSR and is, similarly, an unlawful charge. 

                                                           
114 See FE Ex. 37 at 2-3 (Direct Testimony of Donald Moul) (FirstEnergy direct testimony explaining that 
the economic viability of Sammis and Davis-Besse are in doubt and the Rider RRS would permit the plants 
to stay in operation). 
115 See R. Tr.  I at 58-75 (Mikkelsen) (FirstEnergy Witness Mikkelsen testifying that: (1) FirstEnergy will 
not commit to using the Modified Rider RRS revenues on only FirstEnergy operations; (2) FirstEnergy 
could move monies to FirstEnergy Corp. through dividends; (3) the Modified Rider RRS Proposal does not 
prohibit FirstEnergy Corp. from giving rider revenues to FirstEnergy Solutions; and (4) FirstEnergy is not 
proposing that the PUCO will be able to review how the Modified Rider RRS revenues are spent.); See also 
FE Ex. 198 at 11:17-23 (Rehearing Direct Testimony of Eileen Mikkelsen) (“The implementation of Rider 
RRS will be solely the responsibility of the Companies.  There are no contracts or any other form of an 
agreement between the Companies and FES that would require the Companies to share the revenues or 
expenses of modified Rider RRS with FES. This proposal was not designed to transfer regulated revenues 
to the competitive operations (including FES).”).  
116 Id. 
117 Id. 
118 See R. Tr.  I at 76:1-5 (Mikkelsen) (“Q. The collection of revenues under the proposal would improve 
some of the credit metrics for the companies that credit rating agencies look at in rating a company, 
correct?  A. Yes.”) 
119 PUCO Staff Ex. 15 at 15 (Rehearing Testimony of Choueiki) (testifying that revenues through Staff’s 
proposed Credit Support Rider will assist FirstEnergy in receiving more favorable terms when accessing 
the capital markets). 
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c. The Modified Rider RRS Proposal should be 
denied because it cannot be authorized by the 
PUCO under R.C. 4928.143(B)(2)(d). 

Under R.C. 4928.143(B)(2)(d), an ESP may provide for or include terms, 

conditions, or charges relating to, among other things, “limitations on customer shopping 

for retail electric generation service…as would have the effect of stabilizing or providing 

certainty regarding retail electric service.”120 FirstEnergy alleges that its Modified Rider 

RRS Proposal satisfies this standard, as the PUCO held the Rider RRS did, because it is a 

“financial limitation on the consequences of customer shopping.”121 This is a tortured 

reading and interpretation of the statute, which is incorrect for several reasons. 

First, FirstEnergy is wrong because the plain reading of the statute does not state 

that an ESP may include charges related to “financial” or “physical” limitations on 

shopping. It is well-established canon of construction that when the language of a statute 

is plain and unambiguous it must be given that effect.122 Here, the statute plainly allows 

for an ESP to include “terms, conditions, or charges relating to limitations on customer 

shopping for retail electric generation service….”123 The statute is not ambiguous in its 

language or construction and, therefore, the plain meaning of its terms must be given 

effect. Such an effect would not allow for the Modified Rider RRS’s due to its alleged 

financial limitation on customer shopping. The proposal should be denied. 

                                                           
120 R.C. 4928.143(B)(2)(d). 
121 FE Ex. 197 at 10-17 (Mikkelsen Rehearing Testimony). 
122 See Caminetti v. United States, 242 U.S. 470, 485 (1917). 
123 R.C. 4928.143(B)(2)(d). 
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Second, the Modified Rider RRS Proposal will not limit customer shopping 

because it is a non-bypassable rider.124 That is, all of FirstEnergy’s distribution 

customers, shopping and non-shopping alike, will be charged or credited for the Modified 

Rider RRS.125 If the charge cannot be avoided then it will not impact a customer’s 

decision to shop or not shop. Indeed, consumers will continue to obtain generation 

service either through the SSO or through contracts with a CRES provider or aggregation. 

The Modified Rider RRS will not change any part of the shopping process and will not 

restrict or otherwise limit customer shopping in any way.126 Therefore, the Modified 

Rider RRS does not relate to limiting customer shopping. 

Third, even if FirstEnergy’s tortured interpretation of the statute was used, the 

Modified Rider RRS would still be inconsistent with R.C. 4928.143(B)(2)(d) because the 

Modified Rider RRS does not “financially limit customer shopping.”127  In FirstEnergy 

ESP IV Order, the PUCO seems to hold that if consumer bills under a rider reflect a 

generation price that is partly cost-based and partly market-based, then that will result in 

a financial limitation on customer shopping for retail electric generation service.128 This 

is not true. Such a rider does not financially limit a shopping customer unless the charge 

is only allocated to shopping customers. The fact that the Modified Rider RRS is non-

bypassable129 means that the charge is not a limit on shopping customers, but on all 

                                                           
124 R. Tr. I at 50:12-17 (Mikkelsen) (FirstEnergy Witness Mikkelsen stating that the modified Rider RRS 
applies to both shopping and non-shopping customers); FE Ex. 13 at 5 (Testimony of Steven E. Stah). 
125 Id. 
126 R. Tr.  I at 49:21-24 (Mikkelsen) (“Q: And the proposal does not place any restriction on the ability of 
retail customers to shop for their energy correct?  A: Yes.); FE Ex. 13 at 6-7 (Testimony of Steven E. Stah). 
127 See R.C. 4928.143(B)(2)(d). 
128 FirstEnergy ESP IV Order at 109 (March 31, 2016). 
129 See R. Tr. I at 50:12-17 (Mikkelsen) (FirstEnergy Witness Mikkelsen stating that the modified Rider 
RRS applies to both shopping and non-shopping customers); FE Ex. 13 at 5 (Testimony of Steven E. Stah). 
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customers. Therefore, the charge, if the PUCO’s interpretation is followed, would be a 

financial limitation on all customer bills, not just shopping customers’ bills.  

Last, it is important to note that following such an interpretation of R.C. 

4928.143(B)(2)(d) could be dangerous legal precedent for consumers. This statutory 

interpretation would enable a utility to claim that any generation-related rider that is not 

completely based on market pricing is compliant with the Revised Code and has received 

the PUCO’s “stamp of approval.” The possibility of riders that could harm consumers 

would be endless. 

d. The Modified Rider RRS Proposal should be 
denied because it violates regulatory principles 
and practices regarding the SEET test. 

The Modified Rider RRS Proposal violates important regulatory principles and 

practices because the proposed exclusion of Rider RRS revenues and expenses (if any) in 

the annual SEET review130 of FirstEnergy is inconsistent with Ohio law131 and prior 

PUCO orders.132 While certain exclusions to net earnings used to calculate return on 

equity for SEET purposes are allowed,133 exclusions of revenues and expenses for SEET 

purposes should generally be limited to those associated with non-recurring, special, and  

                                                           
130 FE Ex. 198 at 18 (Rehearing Testimony of Mikkelsen). 
131 See R.C. 4928.143(F). 
132 See In the Matter of the Investigation into the Development of the Significantly Excessive Earnings Test 
Pursuant to Amended Substitute Senate Bill 221 for Electric Utilities, Case No. 09-786-EL-UNC, Finding 
and Order (June 30, 2010). 
133 For example, the earnings from off-system sales can be excluded on a case-by case basis and an 
exclusion to a utility’s net income as a result of SEET refund can be made in the year when the adjustment 
is made.  See In the Matter of the Investigation into the Development of the Significantly Excessive 
Earnings Test Pursuant to Amended Substitute Senate Bill 221 for Electric Utilities, Case No. 09-786-EL-
UNC, Finding and Order at 9, 15 (June 30, 2010). 
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extraordinary items.134 As OCC Witness Dr. Duann states, adjustments to the revenues 

and expenses for SEET calculation are generally limited to extraordinary, special, one-

time-only events such as gains and write-offs associated with asset disposition or 

regulatory events or earnings from affiliated companies.135 In contrast, the Modified 

Rider RRS is a recurring mechanism that will collect charges (or allegedly render credits) 

over an extended period of time.136 That is, the Modified Rider RRS will deliver a regular 

and continuous stream of charges (or credits) to FirstEnergy or customers. It is not a 

special item or one-time event and thus should not be excluded from SEET.137  

To allow Modified Rider RRS charges to be excluded from SEET would also be 

non-compliant with PUCO precedent. Several similar riders, that have recently been 

approved, were not excluded from SEET calculations. Specifically, The Dayton Power & 

Light Company’s Service Stability Rider (“SSR”)138 and the Ohio Power Company’s 

Retail Rate Stability Rider (“RSR”)139 are both stability-type riders that are not excluded 

from SEET calculations. The Modified Rider RRS, Rider SSR, and Rider RSR are all 

permanent and regularly collected by their respective electric distribution utility. Rider 

SSR and Rider RSR were not treated as special items and were not excluded from SEET 

calculations. It would be inconsistent to allowed the Modified Rider RRS to now be 

excluded from SEET. 
                                                           
134 See In the Matter of the Investigation into the Development of the Significantly Excessive Earnings Test 
Pursuant to Amended Substitute Senate Bill 221 for Electric Utilities, Case No. 09-786-EL-UNC, Finding 
and Order at 18 (June 30, 2010) (“Accordingly, for the SEET calculation, the earned return will equal the 
electric utility’s profits after deduction of all expenses, including taxes, minority interest, and preferred 
dividends, paid or accumulated and excluding any non-recurring, special, and extraordinary items.”). 
135 OCC Ex. 43 at 8 (Rehearing Direct Testimony of Dr. Daniel J. Duann, Ph.D.). 
136 OCC Ex. 43 at 8 (Rehearing Direct Testimony of Dr. Daniel J. Duann, Ph.D.). 
137 OCC Ex. 43 at 8 (Rehearing Direct Testimony of Dr. Daniel J. Duann, Ph.D.). 
138 See Case No. 12-426-EL-SSO. 
139 Case No. 11-0346-EL-SSO. 
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e. The Modified Rider RRS Proposal is in violation 
of R.C. 4928.02(H). 

Under R.C. 4928.02(H) it is the policy of the State of Ohio to: 

[e]nsure effective competition in the provision of retail electric  
service by avoiding anticompetitive subsidies flowing from a 
noncompetitive retail electric service to a competitive retail electric 
service or to a product or service other than retail electric service, 
and vice versa, including by prohibiting the recovery of any  
generation-related costs through distribution or transmission 
rates.140 

Here, the Modified Rider RRS Proposal is a non-bypassable charge to distribution 

customers assessed by FirstEnergy that could potentially end up in the hands of 

FirstEnergy’s noncompetitive affiliate, FirstEnergy Solutions.141 In addition, the non-

bypassable charge collected through Modified Rider RRS could only benefit one 

generation supplier, FirstEnergy Solutions, because the revenues would be kept within 

the FirstEnergy family of companies.142 These would amount to benefits from additional 

revenues that other competitive suppliers in the market do not receive.143 Accordingly, an 

                                                           
140 R.C. 4928.02(H); See also Indus. Energy Users-Ohio v. Pub. Util. Comm., 2008-Ohio-990, 117 Ohio St. 
3d 486, 487-88, 885 N.E. 2d 195, 198 (In Indus. Energy Users-Ohio, the Supreme Court of Ohio reversed a 
PUCO finding authorizing the use of distribution revenues to subsidize the cost of a generation facility The 
Supreme Court’s references in the case to R.C. 4928.02(G) are to the same language now in R.C. 
4928.02(H) due to the 2008 addition, in Senate Bill 221, of R.C. 4928.02(F)); Elyria Foundry Co. v. Pub. 
Util. Comm. 2007-Ohio-4164, 114 Ohio St. 3d 305, 315, 871 N.E. 2d 1176, 1188 (in Elyria Foundry, fuel 
costs in a standard service offer were not permitted to be deferred for later recovery through a non-
bypassable distribution charge, i.e., a charge applicable to all customers). 
141 See R. Tr.  I at 58-75 (Mikkelsen) (FirstEnergy Witness Mikkelsen testifying that: (1) FirstEnergy will 
not commit to using the Modified Rider RRS revenues on only FirstEnergy operations; (2) FirstEnergy 
could move monies to FirstEnergy Corp. through dividends; (3) the Modified Rider RRS Proposal does not 
prohibit FirstEnergy Corp. from giving rider revenues to FirstEnergy Solutions; and (4) FirstEnergy is not 
proposing that the PUCO will be able to review how the Modified Rider RRS revenues are spent.); See also 
FirstEnergy Ex. 198 at 11:17-23 (Rehearing Direct Testimony of Eileen Mikkelsen). 
142   See R.C. 4928.02(C) (Such an occurrence would be a violation of R.C. 4928.02(C) because it would 
not ensure the diversity of electric supplies or suppliers.) 
143   Id. 
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approval of the Modified Rider RRS is a violation of state policy and applicable legal 

precedent. 

C. The PUCO Staff’s Credit Support Rider violates the law, 
harms consumers, and sets a precedent of dangerous public 
policy.  

The staff of the PUCO has opposed FirstEnergy’s Proposal by stating that 

FirstEnergy’s new proposal eliminates important benefits that the PUCO had relied on in 

its March 31 Opinion and Order.144 Under the false guise of grid modernization, the Staff 

of the PUCO has proposed a rider (inaptly titled the “Distribution Modernization Rider”), 

which would provide credit support for FirstEnergy that will require consumers to “assist 

the Companies in receiving more favorable terms when accessing the capital market.”145 

Only tangentially related to grid modernization, this proposal would provide an annual 

$131 million consumer funded cash infusion146 for three years with an option for two 

more years.147 The PUCO staff predicted that this proposal would allow FirstEnergy to 

borrow money at lower interest rates to fund grid modernization programs.148 However, 

there are no requirements that FirstEnergy spend money on grid modernization after 

receiving these funds.149 

The PUCO staff has determined this credit support proposal is necessary because 

FirstEnergy Corp. (the parent company of the electric distribution companies) is likely to 

                                                           
144 PUCO Staff Ex. 15 at 13 (Choueiki Direct).  
145 PUCO Staff Ex. 15 at 13 (Choueiki Direct). 
146 PUCO Staff Ex. 13 at 3 (Buckley Direct). 
147 PUCO Staff Ex. 13 at 7 (Buckley Direct). 
148PUCO  Staff Ex. 15 at 15 (Choueiki Direct). 
149 R. Tr. IV at 957 (Choueiki Cross)(stating that there is no mandate that cash collected through the Credit 
Support Rider would go to grid modernization initiatives).  
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be downgraded by credit ratings agencies.150 Upon closer inspection, it becomes clear 

that this downgrade is due to the FirstEnergy Corp.’s mismanagement of its own 

competitive generation affiliates.151 In a manner, Ohio consumers would be footing the 

bill for a credit support proposal that is necessary due to management’s decisions 

regarding FirstEnergy’s competitive affiliates.152  

Furthermore, as will be detailed below, the credit support proposal violates Ohio 

law, sets a dangerous public policy precedent, and harms consumers. Ohio consumers 

should not bear the burden of bailing out the management of FirstEnergy for their 

decisions in the deregulated competitive marketplace. Therefore, the OCC/NOAC 

recommend that the PUCO act to protect consumers and deny Staff’s proposal.  

1. PUCO Staff’s credit support proposal violates Ohio law. 

The PUCO Staff’s credit support proposal cannot be approved by the PUCO 

because it is not a provision permitted under an ESP  ( it does not qualify as a valid 

distribution modernization charge).  It is  also an unlawful transition charge. Staff’s credit 

support proposal is unprecedented and unwarranted, and it would be unreasonable for the 

PUCO to order customers to fund.  

a. Staff credit support proposal does not meet the 
required standards for distribution 
infrastructure and modernization incentives. 

The PUCO Staff claims that this is a distribution infrastructure and modernization 

rider that fits under 4928.143(h). However, staff’s credit support proposal meets neither 

of these requirements. R.C. 4928.143 sets out the standard for distribution modernization 

                                                           
150 See PUCO Staff Ex. 13 at 2 (Buckley Direct). 
151 See OCC Ex. 46 at 4 (Kahal Rehearing Rebuttal). 
152 OCC Ex. 46 at 4 (Kahal Rehearing Rebuttal). 
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charges that may be included in an ESP.  An ESP  may include, “provisions regarding 

distribution infrastructure and modernization incentives for the electric distribution 

utility” 153 that “include a long-term energy delivery infrastructure modernization plan for 

that utility or any plan providing for the utility's recovery of costs, including lost revenue, 

shared savings, and avoided costs, and a just and reasonable rate of return on such 

infrastructure modernization.”154 When approving one of these provisions, the PUCO 

must “ensure that customers' and the electric distribution utility's expectations are 

aligned” with regards to reliability.155 Staff’s credit support proposal fails all these 

requirements. 

Under the statute, the provision must be used for “distribution infrastructure and 

modernization incentives.”156 Despite its name, the Staff’s so called “Distribution 

Modernization Rider” is not structured as a distribution infrastructure and modernization 

incentive.  Staff Witness Buckley specifically testified  that, “[t]he rider would be 

established to allow the Ohio Regulated Distribution Utilities to provide the appropriately 

allocated support for First Energy Corporation to maintain investment grade by the major 

credit rating agencies.”157 Staff Witness Buckley clearly states that the main purpose of 

the rider is to provide a cash infusion to ensure FirstEnergy Corp. can maintain its credit 

rating at the expense of consumers. 

                                                           
153 R.C. 4928.143(h). 
154 Id. 
155 Id. 
156 Id. 
157 PUCO Staff Ex. 13 at 2 (Buckley Direct).  
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PUCO Staff claims that this credit support will help FirstEnergy receive “more 

favorable terms when accessing the capital market”158 and thus “enable the Companies to 

procure funds to jumpstart their distribution grid modernization initiatives.”159 However, 

there is no requirement that FirstEnergy spend any of these monies on grid 

modernization.160 This is not regulated recovery for necessary investments, nor is it even 

a scheme that allows for accelerated recovery of investment (like many riders).  It is 

simply providing money for FirstEnergy Corp. to strengthen its balance sheet.  Whether 

the utility actually spends money to modernize the grid is very much up in the air.  

In addition, FirstEnergy already has the Delivery Capital Rider “DCR,” which 

Staff acknowledged provides the utilities the ability to fund improvements to the 

distribution infrastructure.161 A properly structured DCR could be included in the 

Utilities’ ESP as a distribution infrastructure and modernization charge.  But providing 

money so the parent company can maintain its credit rating does not meet the definition 

of incenting or promoting distribution modernization consistent with Ohio law.  

Furthermore, even if this proposal did require distribution modernization, it would 

still fall short of meeting the statutory requirements.  Under R.C. 4928.143(h), the PUCO 

must determine, before approving the provision, that customers’ and the distribution 

utility’s expectations are aligned.162 However, as OCC testified in the first phase of this 

                                                           
158 PUCO Staff Ex. 15 at 15 (Choueiki Direct). 
159 PUCO Staff Ex 15 at 15 (Choueiki Direct). 
160 See R Tr. IV at 957 (Choueiki Cross). 
161 PUCO Staff Ex. 4 at 6 (Nicodemus Direct) (describing the Delivery Capital Rider as a distribution 
infrastructure incentive). 
162 See R.C. 4928.143(h).  
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case, customers and FirstEnergy’s expectations are not aligned.163 Additionally, Staff has 

not presented any new evidence beyond what was originally presented at the hearing to 

show that these expectations are in alignment.164   The PUCO should reject the DMR 

because it fails to meet the statute.   

b. Staff’s credit support proposal is an unlawful 
transition charge. 

Staff’s credit support proposal is an unlawful transition charge that requires 

consumers to improperly subsidize competitive generation efforts of FirstEnergy Corp. 

Staff’s credit support proposal seeks to funnel money to FirstEnergy Corp. to cover 

financial losses associated with its competitive generation business. Ohio law bars the 

PUCO from authorizing “the receipt of transition revenues or any equivalent revenues by 

an electric utility[.]” after the market development period has ended (2005)”165 The Ohio 

Supreme Court (“Court”) has determined that even though something was not explicitly 

labeled as transition revenue, it can still be considered “transition revenue”.166 As part of 

that case, the Court determined that AEP’s Retail Stability Rider (“RSR”) included the 

recovery of unlawful transition revenue.  The Court overturned the PUCO’s approval of 

that rider.167 When looking at AEP’s transition revenues the Court noted that Rider RSR 

                                                           
163 See OCC Ex. 27 at 19-21 (Williams Direct Public) (“To the extent that the FirstEnergy customer 
perception survey indicates that the Utility’s customers are unwilling to pay more to avoid non-major 
outages, customers and FirstEnergy expectations concerning reliability are not aligned.”).  
164 R. Tr. II at 469 (Turkenton Cross) (stating that the alignment of expectations was addressed by a staff 
Witness in the original 41 days of hearing).  
165 R.C. 4928.38 (emphasis added) (the statute does create an exception for R.C. 4928.21 and R.C. 4928.40, 
however, neither are applicable in this context).  
166 “But the fact that AEP did not explicitly seek transition revenues does not foreclose a finding that the 
Company is receiving the equivalent of transition revenue under the guise of the RSR.” In Re Application 
of Columbus Southern Power Co., No. 2013-0521, 2016-Ohio-1608, slip op. at ¶21 (Ohio 2016) (“AEP 
Transition Revenue Case”).  
167 AEP Transition Revenue Case at ¶38. 
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was approved to “provide AEP-Ohio with sufficient revenue to ensure it maintains its 

financial integrity as well as its ability to attract capital.”168 The Court’s decision was 

subsequently reinforced when the Court recently and summarily rejected DP&L’s Service 

stability charge as an unlawful transition charge.169  

Staff’s credit support proposal is a transition charge that is meant to support the 

financial integrity of its parent company. As stated above, it is abundantly clear that 

Staff’s proposed credit support rider is maintained for the benefit of keeping FirstEnergy 

Corp. at an investment grade rating.170 From the documents that are attached to Staff 

Witness Buckley’s testimony171 it becomes evident why FirstEnergy Corp.’s credit is 

dropping.  

In its rationale for changing FirstEnergy Corp.’s outlook to negative, Standard & 

Poor’s describes “weak commodity prices” and “[t]he higher-risk competitive business 

greatly increases the company’s [FirstEnergy Corporation] exposure to lower generation 

volumes and commodity prices.”172 Low commodity prices have resulted in the outlook 

weakening for FirstEnergy Corp.’s competitive affiliates, like FirstEnergy Solutions, 

which in turn has caused the negative outlook for the corporate parent. There is no 

problem with the Ohio electric distribution utilities, who are recovering their costs and 

                                                           
168 AEP Transition Revenue Case at ¶36. 
169 In Re Application of Dayton Power and Light Company to Establish a Standard Service Offer in the 
Form of an Electric Security Plan, No. 2014-1505, 2016-Ohio-3490, slip op. at ¶1 (Ohio 2016) (“DP&L 
Transition Revenue Case”). 
170 See PUCO Staff Ex. 13 at 2 (Buckley Direct). 
171 While these documents were originally filed as confidential, these confidentially claims were waived by 
FirstEnergy. R Tr. I at 31.  
172 PUCO Staff Ex. 13 at Attachment 3, pg 2-3 (Buckley Direct).  
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have a strong financial outlook.173 Staff’s credit support proposal is an anti-competitive 

subsidy that is propping up FirstEnergy Corp. for issues with its unregulated subsidiaries. 

Staff acknowledges that it will provide the parent company with revenue to ensure it is 

able to maintain its credit and as a result, attract capital.174 This sort of financial 

integrity/transition charge is exactly what the Court is put a stop to in its decision in the 

AEP Transition Revenue Case175 and the corresponding DP&L Transition Revenue 

case176. There is a bit of irony in the fact that FirstEnergy Solutions fought against 

Dayton Power & Light’s anticompetitive financial integrity/transition charge,  and yet its 

affiliate EDU’s are now seeking a similar charge to subsidize its competitive business.177 

Staff’s credit support proposal is a blatantly illegal financial integrity/transition charge 

that should be rejected by the PUCO. 

2. Staff’s credit support proposal is bad public policy and 
harms consumers. 

In addition to being illegal, Staff’s credit support proposal sets bad precedent and 

directly harms consumers. The PUCO should not allow the regulatory process to be 

undermined by FirstEnergy seeking to bail-out its parent or its unregulated affiliates.  

Such a bail-out would be borne on the shoulders of FirstEnergy’s customers. To place the 

additional uneconomic monetary burden of such a bail-out on the shoulders of the 

economically depressed regions178 that FirstEnergy serves violates the basic policy 

                                                           
173 The FirstEnergy Companies all have higher ratings than FirstEnergy Corp. (BBB+ compared to BBB-), 
PUCO Staff Ex. 13 at Attachment 3, pg 6-7 (Buckley Direct).   
174 PUCO Staff Ex. 13 at 2 (Buckley Direct).  
175 AEP Transition Revenue Case at ¶38. 
176 DP&L Transition Revenue Case at ¶1.  
177 In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric 
Security Plan, Case No. 12-426-EL-SSO, Opinion and Order at 19 (Sep. 4, 2013). 
178 See OCC Ex. 27 at 6-8 (Williams Public Direct).  



 

 40

rationale that is articulated in Ohio law.179 Therefore, the PUCO should reject Staff’s 

credit support proposal and take action to prevent FirstEnergy from harming consumers.  

a. Neither the Staff nor the Companies have proven 
the need for emergency rate relief.  In any event, 
emergency rate relief is not a provision available 
to utilities under an electric security plan  

 The proposal circumvents the emergency rate relief statutes and would set a bad 

precedent of the PUCO bailing out unregulated companies. Regulation of Ohio’s electric 

distribution utilities does not occur solely through the venue of an ESP case.  When a 

distribution utility is in dire need of cash or solvency, it can rely on the emergency rate 

relief statute.180 The PUCO has already set out the standards required for a utility to meet 

the requirements of the rate relief statute.181 The ultimate question in that analysis is 

“whether, absent emergency relief, the utility will be financially imperiled or its ability to 

render service will be impaired.”182  

FirstEnergy’s present predicament does not currently meet the requirements of the 

rate relief statute. As stated above, the fundamental issue is in the financial weakness of 

FirstEnergy’s unregulated affiliates and its parent. Furthermore, there is no provision in 

the ESP statute to allow for recovery for emergency rate relief or financial integrity 

                                                           
179 See R.C. 4928.02 (H) (“Ensure effective competition in the provision of retail electric service by 
avoiding anticompetitive subsidies flowing from a noncompetitive retail electric service to a competitive 
retail electric service or to a product or service other than retail electric service, and vice versa, including 
by prohibiting the recovery of any generation-related costs through distribution or transmission rates”); 
R.C. 4928.02 (A) (“Ensure the availability to consumers of adequate, reliable, safe, efficient, 
nondiscriminatory, and reasonably priced retail electric service”). 
180 See R.C. 4909.16. 
181 In the Matter of the Application of Akron Thermal, LP, for an Emergency Increase in its Steam and Hot 
Water Rates and Charges, Case No. 00-2260-HT-AEM, Opinion and Order at 6 (Jan. 25, 2001).  
182 Id. 
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charges.183 Financial distress in the unregulated companies is not the concern of the 

PUCO, and the PUCO can only take action that is permitted by law to directly protect the 

FirstEnergy EDUs from adverse consequences. Additionally, there has been no showing 

by the utility that absent emergency relief, the EDUs will be financially or imperiled or 

their ability to render service will be impaired.  

There are important policy goals involved in preventing consumers from bailing 

out FirstEnergy’s corporate parent. One of these policies is that in doing so, the PUCO 

could be incenting risky behavior on the part of the corporate parents of distribution 

utilities. This is exemplified in the economic concept of “moral hazard.” Moral hazard is 

the notion that, “there is a distorted incentive structure in place that motivates investors to 

make suboptimal choices because they do not bear the adverse consequences of these 

choices.”184 By bailing out FirstEnergy’s parent corporation, the PUCO would be 

promoting additional risky behavior. Furthermore there would be no incentive not to 

engage in risky behavior for the corporate parent because they know the PUCO will 

insulate them from any bad consequences at captive consumers’ expense. Such a policy 

precedent would in the end harm consumers because they would bear the burden of 

bailing out these parent corporations.  

                                                           
183 See R.C. 4928.143 (This statute specifically omits any mention of financial integrity, which is included 
in the Market Rate Offer statute, R.C. 4928.142).   
184 Lois R. Lupica, Transition Losses in the Electric Power Market: A Challenge to the Premises 
Underlying the Arguments for Compensation, 52 RUTGERS L. REV. 649, 677 (2000).  
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b. Staff’s credit support proposal directly harms 
consumers.  

Under Staff’s credit support proposal, Ohio consumers are being made to atone 

for the past corporate decisions made by FirstEnergy’s own management.185 Such an 

outcome forces consumers to pay a premium to protect the shareholders of FirstEnergy. 

The PUCO should act to ensure that consumers will not be bailing-out FirstEnergy Corp.  

As OCC Witness Kahal points out:  

The weak credit ratings cited by Witness Buckley are, in fact,  the 
direct result of FE Corp management’s own past corporate 
decisions (and  its unregulated operations), and not by Ohio 
regulation.  It is unfair to hold utility customers accountable for 
those FE Corp policy decisions and force them to subsidize 
shareholders and FE Corp’s unregulated operations.186 

 
The end result of Staff’s credit support proposal is bail-out and subsidization of 

FirstEnergy Corporation and its unregulated operations in the rates that captive 

consumers pay for electricity. Such a result is unjust and unreasonable and would result 

in Ohio consumers paying $400 to $650 million in charges over the course of three to 

five years.187  

 Staff Witness Buckley suggests to collect these funds subject to refund if 

FirstEnergy Corporation does not agree to keep its headquarters in Ohio.188 This is an 

appropriate provision, but does not take into account the sheer illegality of Staff’s 

proposal, and its likelihood of being overturned by the Ohio Supreme Court. Therefore, 

OCC/NOAC would recommend that if the PUCO were to take the extreme action of 

                                                           
185 OCC Witness Kahal describes weak financials that have resulted in an undercapitalized FirstEnergy 
Corporation. See OCC Ex. 46 at 11 (Kahal Rehearing Rebuttal).  
186 OCC Ex. 46 at 4 (Kahal Rehearing Rebuttal). 
187 OCC Ex. 46 at 3 (Kahal Rehearing Rebuttal). 
188 PUCO Staff Ex. 13 at 7 (Buckley Rehearing Direct).  
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approving an additional $400 to $650 million in charges to consumers (which it should 

not), they should be collected subject to refund.  

It also appears that the PUCO staff is unique in their zeal to solve FirstEnergy’s 

corporate woes. As OCC Witness Kahal states, “[t]here is no evidence that any rate or 

earnings enhancement initiative in other jurisdictions will be forthcoming.”189  If Ohio 

chooses to bail-out FirstEnergy it will be alone in providing direct credit support to 

FirstEnergy Corp.  

 This is especially true when FirstEnergy could strengthen its balance sheet 

through other actions, including equity share sales.190 FirstEnergy corporation shares 

currently sell for a healthy premium over their book value.191 FirstEnergy should be 

engaging in actions like this, 192
  and their cash flow improvement program193 to support 

their balance sheet instead of relying on Ohio consumers to bail them out.  

 Finally, the PUCO should investigate the appropriateness of taking action to 

prevent the Ohio EDU’s from suffering any consequences of a ratings downgrade. OCC 

Witness Kahal suggests that low cost “ring-fencing” be investigated by FirstEnergy as a 

possible action to be taken.194 As OCC Witness Kahal describes it: 

Credit-rating agencies are concerned with the potential for bond 
holder losses due to default and bankruptcy.  It is for this reason 
that S&P and Moody’s are concerned with affiliate risk issues 

                                                           
189 OCC Ex. 46 at 8 (Kahal Rehearing Rebuttal). 
190 OCC Ex. 46 at 12 (Kahal Rehearing Rebuttal). 
191 Id. 
192 FirstEnergy Witness Mikkelsen has stated that FirstEnergy Corporation is issuing $500 million in equity 
and this would provide credit support for the Companies. R. Tr. X at 1678 (Mikkelsen Rebuttal Cross). 
These actions are the proper means to provide credit support and should be continued.   
193 FE Witness Moul describes the Cash Flow Improvement Program that could result of savings of $155 
million in 2016 and $240 million in 2017. Tr. XXXII at 6576-6577 (Moul Rebuttal Cross).  
194 OCC Ex. 46 at 13 (Kahal Rehearing Rebuttal). 
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when assigning ratings to the FE Ohio Utilities, and this is why 
they employ a consolidation criterion.  It is possible to address this 
problem by putting in place structural separation measures that can 
help protect the FE Ohio Utilities from such affiliate and parent 
financial and bankruptcy risk.  Such measures (if needed) would be 
far less expensive than the $400 million to $650 million customer 
cost recommended by Witness Buckley.195  

 
While OCC/NOAC do not recommend ring-fencing at this time, it should be investigated 

as a possible solution that could protect the FirstEnergy EDUs from the risks associated 

with a ratings downgrade of the parent corporation. Not surprisingly, the New Jersey 

Board of Public Utilities has already suggested that FirstEnergy’s New Jersey affiliate be 

required to have such a study in its most recent rate case.196 The PUCO should reject 

Staff’s credit support proposal and require that the management of FirstEnergy explore 

ring-fencing to protect the utilities.  

3. Even if the PUCO adopts Staff’s Credit Support Rider, 
it should reject OEG’s proposed rate design. 

Staff’s credit support proposal directly harms consumers, but OEG’s proposed 

rate design would go even further by allocating a disproportionate amount of the Rider 

DMR costs to FirstEnergy’s residential customers. In its rebuttal testimony to Staff’s 

proposal, OEG proposes  that Staff’s credit support proposal (Rider DMR) should be 

allocated based 50 percent on distribution revenues and 50 percent based on demand (4 

Coincident Peak).197 This allocation is inappropriate because it would disproportionally 

allocate costs to residential consumers to the benefit of high usage industrial and 

commercial customers. OEG Witness Baron testified that his proposal would allocate up 

                                                           
195 OCC Ex. 46 at 14 (Kahal Rehearing Rebuttal). 
196 Id. 
197 OEG Ex. 7 at 3 (Baron Rehearing Rebuttal).  
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to $57 million dollars of the credit support rider to residential customers.198 OCC/NOAC 

propose that if the PUCO approves Rider DMR (they should not), then the PUCO should 

allocate costs to all customers on the basis  of 50 percent kwh allocation and 50 percent 

Demand (4 Coincident peak). This would result in a more equitable distribution between 

a pure demand or pure energy allocation. OCC/NOAC take no position on the intra class 

allocation methodology to be used for other customer classes. 

D. FirstEnergy’s modifications to the Staff Proposal are harmful 
to consumers and should not be considered for approval by the 
PUCO.  

 The PUCO should not consider approving the PUCO Staff Proposal, as argued 

above.  However, if the PUCO does find merit in the concepts contained in the PUCO 

Staff Proposal, then OCC/NOAC recommend not adopting the more extreme 

modifications to the Credit Support Rider advocated by FirstEnergy.   

FirstEnergy modified the Staff proposal in two distinct ways.  Simply, 

FirstEnergy wants to collect much more money over a much longer period of time. First, 

the Utilities propose the remaining term of the ESP (i.e., eight years)199 as a period of 

time over which the Credit Support Rider would be in effect to collect money from 

customers instead of three years with the potential option to extend for an additional two 

years, as proposed by Staff.  Second, FirstEnergy’s proposal would significantly increase 

the charges to consumers allowing it to charge customers up to $1.13 billion per year.  

This is a big jump up from Staff’s proposal which would allow FirstEnergy to  collect 

$131 million per year from consumers.  FirstEnergy’s proposed modifications would 

cause great harm to customers and should not be approved by the PUCO. 

                                                           
198 R. Tr. VI at 1304 (Baron Rebuttal Cross).  
199 R. Tr. X at 1732 (Mikkelsen). 
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1. FirstEnergy’s proposal that customers pay the credit 
support rider for eight years is arbitrary and harmful 
to consumers. 

FirstEnergy’s alternative proposals, in this proceeding including Rider RRS and 

the Proposal were both for a term of eight years, the length of ESP IV.  The Utilities’ 

proposed modifications to the Staff Proposal for the remaining time of the  

ESP200 is more by coincidence than necessity.  However, that remaining term of the ESP 

bears no relationship to the purpose of the Credit Support Rider and the duration by 

which it should be used to collect money from the Utilities’ customers. 

Staff thought three years was an adequate period of time for FirstEnergy Corp. to 

improve its credit ratings.201  Staff suggested that a two year extension could be requested 

if FirstEnergy Corp.’s credit position had not improved after three years.202 Nevertheless, 

the two year extension was not guaranteed, but merely suggested by Staff that 

FirstEnergy could request it if needed.  It is expected that FirstEnergy would need to 

demonstrate the request, for the two year extension, to be just and reasonable before 

being approved by the PUCO.  

OCC/NOAC contends that FirstEnergy’s requested term is arbitrary. Importantly, 

FirstEnergy does not know how much time is needed to improve credit ratings.203  It is 

noteworthy that Staff viewed the credit support to be a “bridge” to allow time for 

FirstEnergy Corp. to implement a long-term solution.204  In FirstEnergy’s modifications 

                                                           
200 FirstEnergy’s ESP IV that commenced on June 1, 2016 and will conclude May 31, 2024, See R. Tr. Vol. 
10 at 1732-1733. 
201 PUCO Staff Ex. No. 13 at Q&A 12 (Rehearing Testimony of Joseph Buckley). 
202 Id. 
203 R. Tr. Vol. X at 1731-1732 (Mikkelsen). 
204 PUCO Staff Ex. No. 13 at Q&A 11 (Rehearing Testimony of Joseph Buckley). 
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to Staff Proposal, there exists no provision to turn off the spigot if credit ratings improve 

during the period of credit support collections.   

The PUCO should not approve the Utilities’ proposed modifications to the 

authorized term for collecting the Credit Support Rider. Because, if it turns out, as Staff 

proposes, that a three-year term was adequate time to improve FirstEnergy Corp.’s credit 

ratings, then all collections through that Rider beyond the three-year term would be 

unjust and unreasonable.  That could harm consumers by up to 1.13 billion dollars for 

every year that the Utilities rely on the Credit Support Rider for these unjust and 

unreasonable collections.    

 For these reasons, FirstEnergy’s proposed modifications to the authorized term 

for the collection of the Credit Support Rider from consumers should not be adopted by 

the PUCO.   

2. FirstEnergy’s modifications to Staff Proposal 
pertaining to the calculation of credit support 
collections from customers is grossly overstated and 
places too much responsibility on Ohioans to fund this 
unlawful bailout. 

   FirstEnergy has recommended certain modifications to the Staff Proposal that 

result in a significant increase to the potential Credit Support Rider collections from 

customers.  Staff’s proposal calls for the collection of $131 million per year be collected 

from customers.205  FirstEnergy’s modification would increase the annual collections for 

credit support to an amount up to a staggering $1.13 billion per year.  That number 

includes an amount to be collected of $558 million per year that represents adjustments to 

Staff Witness Buckley’s calculations.  In addition, the up to $1.13 billion number 

                                                           
205 PUCO Staff Ex. 13 at Q&A 6 (Rehearing Testimony of Joseph Buckley). 
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includes an “additional amount not to exceed the economic development value outline by 

Company Witness Sarah Murley arising from having the FirstEnergy Corp. headquarters 

and nexus of operation in Akron, Ohio.”206  Ms. Murley found the “total economic  

impact associated with the HQ is $568 million each year …”207  Therefore, it appears208 

that FirstEnergy’ recommendation for credit support could result in an annual collection 

of up to $1.13 billion ($558 million + up to $568 million = $1.126 billion) per year from 

FirstEnergy consumers.  Such an astronomical request -- 8.6 times larger than the Staff’s 

recommendation -- should not be entertained by the PUCO.  

a. FirstEnergy’s modifications to the credit support 
calculation result in a significant increase in 
collections from customers for credit support. 

FirstEnergy Witness Mikkelsen includes a chart on page 13 of her rehearing 

rebuttal surrebuttal testimony that identifies the allocated average annual cash flow from 

its multistate operations (“CFO”) shortfall to be $357 million.  This number is 

comparable to Mr. Buckley’s $131 million annual CFO shortfall number.  The 

FirstEnergy recommendation increases Mr. Buckley’s assessment of financial support 

need by $226 million due to making three adjustments to Mr., Buckley’s calculation 

methodology.  The three adjustments are: 

1) The target goal for CFO to Debt should be 15 percent 
rather than 14.5 percent used by Mr. Buckley; 

  

                                                           
206 FE 206 at 14-15 (Rehearing Rebuttal and Surrebuttal Testimony of Eileen Mikkelsen). 
207 FE Ex. 205 at 6 (Rebuttal Rehearing Testimony of Sarah Murley). 
208 Various efforts to get FirstEnergy Witness Mikkelsen to do this math on the Witness stand were 
unsuccessful.  See R. Tr. Vol. X at 1602, 1806, 1807 (Mikkelsen). 
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2) The calculation of the [Credit Support Rider] should use a 
three year average from 2012 - 2014 rather than a five year 
average; and 
 

3) An allocation of 40 percent should be used.209 

FirstEnergy’s rationale for changing Mr. Buckley’s calculations is self-serving 

and merely proposed to increase the annual credit support collections from Ohio’s captive 

consumers.   The CFO to Debt guidance that Mr. Buckley chose was not unreasonable.  

He had the availability of both the guidance from January 2016 that he used in his 

calculation and the April 28, 2016 guidance referenced by Ms. Mikkelsen210 when he 

prepared his testimony.  He chose the more conservative guidance, and that was not 

unreasonable.  The PUCO should disregard FirstEnergy’s recommended change to the 

CFO to Debt guidance. 

 Regarding the five-year history that Mr. Buckley relied upon (2011 through 

2015), FirstEnergy recommends instead a three year history should have been used.  Not 

the last three years, but rather the middle three years 2012 through 2014.  This 

demonstrates that FirstEnergy is not recommending a specific length of time that the 

PUCO should use in its analysis, but rather which years in particular should be included 

in the review.  That is merely a self-serving attempt to cherry-pick the worst three-years 

from Mr. Buckley’s five-year review. FirstEnergy’s recommendation has nothing to do 

with Mr. Buckley’s methodology and everything to do with how to get more money from 

customers.  The PUCO should not approve this approach. 

                                                           
209 FE Ex. 206 at 9 (Rehearing Rebuttal and Surrebuttal Testimony of Eileen Mikkelsen) . 
210 FE Ex. 206 at 10 (Rehearing Rebuttal and Surrebuttal Testimony of Eileen Mikkelsen). 
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b. FirstEnergy’s recommendation for credit 
support subsidy is too much for Ohioans to bear. 

FirstEnergy would like to place a significantly greater burden on Ohioans for the 

responsibility of paying the Credit Support Rider.  Mr. Buckley had recommended a 22 

percent responsibility for FirstEnergy’s Ohio customers based on 2015 revenues. 

FirstEnergy recommends a 40 percent responsibility based on 2015 net income. 

FirstEnergy’s recommendation should not be adopted. 

If Staff’s Proposal (or some variation) were adopted (which it should not be) the 

allocation of the credit support bail-out for FirstEnergy Corp. becomes a very important 

consideration for the PUCO.  Mr. Buckley included in his testimony: 

Staff believes the long-term financial health of FE will have 
benefits for the Ohio Regulated Distribution Utilities, as well as 
the State of Ohio in general. However, Staff believes that the 
customers of the Ohio Regulated Distribution Utilities should 
not be the only constituents providing credit support for the 
entire FE Corporation.211    

 
However, the record evidence would indicate that FirstEnergy is not sufficiently pursuing 

credit support from other constituents.  On cross-examination Ms. Mikkelsen agreed to 

the notion that other constituents have a role,212 yet there does not appear to be a 

commitment to pursue contributions from other constituents to help achieve the 15 

percent CFO to Debt credit metric rating.213  Indeed, Ms. Mikkelsen testified that the 

FirstEnergy Utilities did not intend to seek contributions from others within the 

FirstEnergy corporate family.  214 

                                                           
211 PUCO Staff Ex. 13 at Q&A 10 (Rehearing Testimony of Joseph Buckley) (emphasis added). 
212 R. Tr. Vol. X at 1790 (Mikkelsen). 
213 R. Tr. Vol. X at 1738-1739 (Mikkelsen). 
214 R. Tr. X at 1739. 
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 Staff did not intend for the bail-out of FirstEnergy Corp. to be laid at Ohioans 

doorstep alone.  Yet absent a commitment to the contrary, that is exactly what will 

happen. And if the Credit Support Rider fails to improve the credit metrics for 

FirstEnergy Corp., then the money paid by Ohioans through the Credit Support Rider 

would be for naught.  Therefore, if the PUCO approves the Staff’s Proposal (or some 

variation), which it should not, then the PUCO should allocate no more than 22 percent 

responsibility for the credit support subsidy to Ohioans.  

3. FirstEnergy’s recommendations for a gross-up for taxes 
unreasonably increases the credit support provided by 
FirstEnergy customers. 

FirstEnergy recommended an additional adjustment to Mr. Buckley’s calculation.  

Ms. Mikkelsen stated that the Credit Support Rider annual revenue calculated under Mr. 

Buckley’s methodology should be grossed-up for income taxes.215  The FirstEnergy 

recommended gross-up for income taxes adjustment would result in an additional 

collection for credit support of $211 million per year.216  

FirstEnergy assumed approximately a 36 percent average tax rate for the Utilities 

in making its recommended adjustment to Mr. Buckley’s calculation.217  However, on 

cross-examination, Mr. Buckley recommended another approach to the gross-up 

adjustment.  Mr. Buckley recommended using the actual tax rate that the Utilities are 

paying because the Staff had used cash flow statements.218 According to Mr. Buckley, if 

the PUCO was to consider grossing-up the revenue to be collected from consumers for 

                                                           
215 FE Ex. 206 at 11 (Rehearing Rebuttal and Surrebuttal Testimony of Eileen Mikkelsen). 
216 FE Ex. 206 at 13 (Rehearing Rebuttal and Surrebuttal Testimony of Eileen Mikkelsen). See chart on 
page 13 (558 million - $357 million = $211 million). 
217 FE Ex. 206 at 11 (Rehearing Rebuttal and Surrebuttal Testimony of Eileen Mikkelsen). 
218 R. Tr. Vol. 3 at 739 (Buckley). 
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income taxes, then the PUCO should look at what the Utilities actually paid in income 

taxes, not the standard corporate tax rate of 36 percent recommended by FirstEnergy.  

And if the Utilities did not actually pay income taxes, then there should be no need for a 

gross-up adjustment for income taxes.   

4. FirstEnergy’s modifications to Staff’s Proposal to 
maintain its headquarters and nexus of operations in 
Akron, Ohio would cost Ohioans up to an additional 
$568 million. 

Mr. Buckley has conditioned the continued receipt of credit support collections 

from customers on FirstEnergy maintaining its headquarters and nexus of operation in 

Akron, Ohio.219  Mr. Buckley even opined that if FirstEnergy did not maintain its 

headquarters and nexus of operations in Akron Ohio during the entire term of ESP IV, 

then the entire amount of the credit should be subject to refund.220  Mr. Buckley was 

taking a pro-consumer position with regards to this particular recommendation. 

However, FirstEnergy has seized upon Mr. Buckley’s attempt to protect 

consumers and turned his recommendation into an opportunity to seek additional money 

from consumers.  Ms. Mikkelsen stated: “The value to the state of Ohio should be 

reflected in in a higher [Credit Support Rider] value.”221  That value, according to Ms. 

Mikkelsen could be up to $568 million per year.222   

The record reflects no evidence that FirstEnergy plans to relocate its headquarters 

away from Akron, Ohio.223  In fact the very same requirement to maintain its 

                                                           
219 PUCO Staff Ex. No. 13 at Q&A 13 (Rehearing Testimony of Joseph Buckley) (emphasis added). 
220 PUCO Ex. No. 13 at Q&A 13 (Rehearing Testimony of Joseph Buckley)(emphasis added). 
221 FE Ex. No. 206 at 14 (Rehearing Rebuttal and Surrebuttal Testimony of Eileen Mikkelsen). 
222 FE Ex. No. 206 at 14-15 (Rehearing Rebuttal and Surrebuttal Testimony of Eileen Mikkelsen). 
223 R. Tr. X at 1603-1604 (Mikkelsen). 
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headquarters and nexus of operations in Akron, Ohio predates Staff’s Proposal, because it 

was a provision included in the Third Supplemental Stipulation.224 And in that Third 

Supplemental Stipulation that was adopted by the PUCO, and is the basis for rates 

customers pay today (since June 1, 2016), there was no added charge to customers for the 

commitment.  Indeed one would think that the commitment has already been paid for 

because it was part of the package deal that resulted in rates customers are paying right 

now.   

Nonetheless, FirstEnergy seeks to squeeze more money out of Ohioans by making 

them pay to keep headquarters in Ohio.  Ms. Mikkelsen believes as the financial 

condition of a company deteriorates, the risk increases that the company would face a 

change in control, which would result in the loss of the headquarters and nexus of 

operations in Akron, Ohio.225  That however, is the purpose of the Credit Support Rider 

to prop-up the parent corporation to prevent deterioration of its financial condition by 

helping FirstEnergy Corp. maintain investment grade credit ratings.226  Therefore, the 

PUCO should not provide additional subsidies to incent FirstEnergy to retain its 

headquarters and nexus of operations in Akron, Ohio.  That same commitment was 

included in the Third Supplemental Stipulation, and did not require consumers to pay any 

additional subsidies.  FirstEnergy’s modifications to the Staff Proposal are unjust and 

unreasonable, and should not be approved by the PUCO.  

                                                           
224 FE Ex. No. 154 at 17 (Third Supplemental Stipulation) (December 1, 2015). (“FirstEnergy will maintain 
its corporate headquarters and its nexus of operations in Akron, Ohio for the duration of rider RRS.”) 
225 R. Tr. X at 1744 (Mikkelsen). 
226 PUCO Staff Ex. 13 (Rehearing Testimony of Joseph Buckley) (June 29, 2016). 
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5. FirstEnergy’s recommendation that revenues collected 
pursuant to a Credit Support rider should be excluded 
from the significantly excessive earnings test (“SEET”) 
calculation, is unlawful and would deprive customers of 
refunds they may be otherwise entitled to under the law.  

FirstEnergy Witness Mikkelsen has recommended that revenues associated with 

the Credit Support Rider should be excluded from the Utilities’ annual SEET 

calculation.227  

 However, there is no basis in the law for the PUCO to adopt this recommendation.  

R.C. 4928.143 (E) states: 

The commission shall also determine the prospective effect of the 
electric security plan to determine if that effect is substantially 
likely to provide the electric distribution utility with a return on 
common equity that is significantly in excess of the return on 
common equity that is likely to be earned by publicly traded 
companies, including utilities, that face comparable business and 
financial risk, with such adjustments for capital structure as may be 
appropriate. The burden of proof for demonstrating that 
significantly excessive earnings will not occur shall be on the 
electric distribution utility.    

FirstEnergy’s arguments in this regard are baseless and unreasonable.  First of all, the 

SEET calculation is to be applied to the overall earnings of a utility resulting from all of 

the “adjustments” included in an approved ESP, not the revenues associated with one 

particular rider incorporated in an ESP.  So even if the revenues of the Credit Support 

Rider are included in the SEET calculation and a SEET refund is ordered, there is no 

demonstration that the SEET refund money is from that Rider.  The SEET refund is from 

the revenues collected by the Utilities from all rates and riders included in the ESP.  

Second, the purpose of the Credit Support Rider, if it is determined to be legal and 
                                                           
227 FE Ex. 206 at 22 (Rehearing Rebuttal and Surrebuttal Testimony of Eileen Mikkelsen). (“A SEET 
refund associated with the Credit Support Rider would defeat the purpose of the rider. If the Credit Support 
Rider dollars are refunded, they would not improve the Companies’ credit metrics.”) 
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reasonable, is to provide necessary (but not significantly excessively) funds to support 

FirstEnergy Corp.’s investment grade credit ratings.  The Credit Support Rider is not a 

license for FirstEnergy Corp. or its Ohio EDUs to make significantly excessive earnings.  

If the Utilities have significantly excessive earnings, as a result of Rider DMR and all 

other riders and rates, then they should be treated the same as other Ohio EDUs.  The 

Utilities should be required to refund the excessive earnings to their customers who are 

paying the excessive rates in the first place. 

Ms. Mikkelsen states that the extraordinary nature of FirstEnergy’s commitments 

(the goal of developing the nations’ most intelligent grid and retaining its corporate 

headquarters in Akron, Ohio) make exclusion from the SEET calculation necessary.228 

The Credit Support Rider is extraordinary bad regulatory policy for Ohioans if it is 

approved by the PUCO.  In exchange for collecting the revenues through the Credit 

Support Rider, FirstEnergy Corp. and the Utilities make no commitments and are not 

required to make any capital investments in grid modernization or in keeping its 

headquarters in Akron.  There is nothing extraordinary about the purpose, regularity, and 

permanency of revenues collected through the Credit Support Rider.  Other Ohio EDUs 

such as Ohio Power have riders with similar purpose of distribution grid modernization 

(i.e. Rider DIR) and the revenues collected under such riders are not excluded from the 

SEET calculation.  

Therefore, the PUCO should not adopt this recommendation by FirstEnergy. 

 

                                                           
228 FE Ex. 206 at 22-23 (Rehearing Rebuttal and Surrebuttal Testimony of Eileen Mikkelsen) . 
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V.    There is no information in the record which would permit the PUCO to 
evaluate the rate impacts on customers of the rehearing alternatives; nor is 
there data to evaluate the financial impact of the alternatives on FirstEnergy.  
It would be unreasonable and inconsistent with provisions in the Ohio 
Administrative Code for the PUCO to set rates for customers this way.   

Under the Ohio Administrative Code there are rules setting out the information 

electric utilities must submit when filing applications to establish a standard service offer. 

229 The rules require the filing of information that will assist the PUCO and other parties 

in evaluating the effects of the plan – whether it is a market rate offer or an electric 

security plan.   

The rules for an ESP require, inter alia, 1) financial projections of the effect of the 

ESP on the electric utility throughout the term of the ESP (Ohio Admin. Code  4901:1-

35-03(C)(2)); 2) projected rate impacts by customer class/rate schedule for the duration 

of the ESP (Ohio Admin. Code 4901:1-35-03 (C)) (2); and 3) detailed information on 

distribution modernization programs (Ohio Admin. Code 4901:1-35-03 (C) (a) and (g)). 

The PUCO has in the past commented upon the importance of these rules: 

An ESP is quite complex, with many aspects to be decided, and 
these decisions should be made in the context of all available 
information.  The Commission, throughout history, has been 
charged with consideration and balancing of the competing 
interests of various stakeholders, a process which requires 
knowledge and understanding of the possible effects of decisions 
on various parties.  AEP Ohio’s argument230 would have the 
Commission, and the public flying blind in this regard, and could 
jeopardize the sense of fairness and legitimacy of the process.231 
 

                                                           
229 Ohio Admin. Code 4901:1-35. 
230 AEP argued that the rules should not include the filing of pro forma financial projections.   
231 In the Matter of the Adoption of Rules for Standard Service Offer, Corporate Separation, Reasonable 
Arrangements, and Transmission Riders for Electric Utilities Pursuant to Sections 4928.14, 4928.17, and 
4905.31, Revised Code, as amended by Amended Substitute Senate Bill No. 221, Case No. 08-777-EL-
ORD, Finding and Order at 4-5 (Sept. 17, 2008).   
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 There are before the PUCO at least three new proposals that vary from the ESP 

approved by the PUCO in its March 31, 2016 Opinion and Order.  These proposals are 

the basis for a new ESP, or at the very least a modified ESP.  Under these plans, 

FirstEnergy will be collecting hundreds of millions (if not billions) of dollars from the 

hard working people of this State.   

  And yet, FirstEnergy would have the Commission and the public flying blind—all 

because they have produced no evidence on the possible effects of the proposals on 

various parties. Indeed, Dr. Choueiki testified that the PUCO Staff had not analyzed the 

alternatives to determine what proposal would result in reasonable rates for customers.232 

Such a process lacks fairness and legitimacy.  

The PUCO cannot fulfill its statutory duty to consider and balance the competing 

interests of various stakeholders without basic information about the effect of the 

proposals on the citizens of Ohio. The burden of proof lies solely with those seeking to 

amend or modify the existing ESP.  In this instance, that burden lies with the PUCO Staff 

and FirstEnergy.  Both the PUCO Staff and the Utilities were given ample opportunity to 

present such evidence in the ten days of rehearing on this matter.  They chose not to. 

The PUCO cannot, nor should it, make its decision on these issues of monumental 

importance without evidence on the impacts of the proposals on the parties to this case.  

The PUCO, should on that basis alone, reject the alternatives presented.   

                                                           
232 R. Tr. at 1224 (Choueiki). 
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VI. DURING THE REHEARING THERE WERE PROCEDURAL ERRO RS  
THAT HARMED THE ABILITY OF CONSUMER PARTIES (AND 
OTHERS OPPOSING FIRSTENERGY) TO PRESENT EVIDENCE ON 
THE RECORD.  THE RULINGS SHOULD BE REVERSED UNDER OHIO 
ADM. CODE 4901-1-15(F). 

A. The PUCO should reverse the Attorney Examiner’s rulings 
which excluded evidence relevant to the MRO v. ESP test  – 
they prevent the PUCO from having a robust record and harm 
consumers. 

Ohio Adm. Code 4901-1-15(F) allows a party to seek reversal of Attorney 

Examiner’s ruling by “discussing the matter as a distinct issue in its initial brief . . . .” 

OCC/NOAC seeks reversal of the rulings described herein. 

In this proceeding, the Attorney Examiner granted a motion to strike significant 

portions of OCC/NOAC Witness Wilson that included updated energy forecast data and 

customer cost impacts of FirstEnergy’s modified Rider RRS proposal.233  In addition, the 

Attorney Examiner struck significant portions of OCC Witness Kahal who performed the 

statutorily-mandated ESP v. MRO test based on OCC/NOAC Witness Wilson’s 

analysis.234  

The Attorney Examiner’s rulings were in error because relevant, material 

evidence was kept out of the record during the evidentiary hearing on rehearing.235 

Intervenor testimony regarding the cost of FirstEnergy’s Proposal was stricken.  So was 

testimony regarding OCC’s expert’s analysis of whether the Proposal (along with the 

                                                           
233 The Attorney Examiner’s July 14, 2016 rulings struck portions of OCC/NOAC Witness James F. 
Wilson’s (RRS proposal’s costs).  See R. Tr. IV, at 851-876 (Wilson). 
234 The Attorney Examiner’s July 15, 2016 rulings struck portions of OCC Witness Matthew I. Kahal’s 
(impact of the RRS proposal’s cost on the statutorily required MRO v. ESP test) testimony.  R. Tr. X, at 
1082-1091 (Kahal). 
235 The Attorney Examiner’s July 14, 2016 and July 15, 2016 rulings struck portions of OCC/NOAC 
Witness James F. Wilson’s (RRS proposal’s costs) and OCC Witness Matthew I. Kahal’s (impact of the 
RRS proposal’s cost on the statutorily required MRO v. ESP test) testimony.  See R. Tr. IV, at 851-876 
(Wilson); id. R. Tr. X, at 1082-1091 (Kahal). 
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provisions of the stipulated ESP) is more favorable in the aggregate to consumers than an 

electric security plan (MRO v. ESP test).236  Under R.C. 4928.143(C)(1) the RRS 

proposal, including all other elements of the proposed ESP, must be shown by 

FirstEnergy to be more favorable in the aggregate to customers than the alternative – a 

MRO.  Because the Proposal is part of FirstEnergy’s pending ESP, the testimony about 

the Proposal’s cost, and the cost’s impact on the MRO v. ESP test, should not have been 

stricken.  It should have been admitted into the record so that the PUCO can decide this 

matter based on a robust record.  Without that record, it is impossible for the PUCO to 

meaningfully apply the MRO v. ESP test.  Consumers will be harmed.  

The Attorney Examiner’s ruling should be reversed and the testimony of 

OCC/NOAC Witness Wilson and OCC Witness Kahal should be admitted, as more fully 

explained below.  

1. The Attorney Examiner’s rulings are in error because 
they excluded material, relevant evidence on whether 
the new and different Proposal passes the MRO v. ESP 
test. 

The Attorney Examiner’s rulings prohibited OCC/NOAC from offering relevant 

evidence on whether the Proposal passes the MRO v. ESP test.237  These rulings are 

serious errors that harm consumers because the Proposal is new and different from the 

RRS proposed in the original phase of these proceedings. 

                                                           
236 R.C. 4928.143(C)(1). 
237 The Attorney Examiner’s July 14, 2016 and July 15, 2016 rulings struck portions of OCC Witnesses 
James F. Wilson’s (RRS proposal’s costs) and Matthew I. Kahal’s (impact of the RRS proposal’s cost on 
the statutorily required MRO v. ESP test) testimony.  See R. Tr. IV, at 851-876 (Wilson); id. R. Tr. X, at 
1082-1091 (Kahal). 
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On March 31, 2016, the PUCO issued its Opinion and Order in this case.  That 

Order approved a series of stipulations that resulted in a standard service offer containing, 

inter alia, a RRS.  Under the terms of the PUCO-approved RRS, FirstEnergy was to enter 

into a purchase power agreement with its affiliate, FirstEnergy Solutions (“Affiliate 

PPA”).  All customers of FirstEnergy were required to pay the RRS over the next eight  

years.  The PUCO ruled that RRS was the primary basis that made the ESP more 

favorable in the aggregate to customers than a MRO.238  This was because the PUCO 

found (over numerous parties’ objections) that over the eight-year term customers would 

receive a $256 million benefit (credit) from Rider RRS.   

But on April 27, 2016, FERC issued an Order that rescinded an earlier waiver 

given to FirstEnergy Corporation.239  FERC found that, before being allowed to transact 

under the Affiliate PPA, FirstEnergy Solutions (or any other FirstEnergy Corporation 

Ohio Market affiliate) would have to submit the Affiliate PPA for review and approval by 

FERC.240  

 FirstEnergy recognized that its ESP had to change as a result of FERC’s Order to 

move forward with its customer-funded subsidy proposal.  So it presented the Proposal in 

conjunction with its Application for Rehearing, filed May 2, 2016.   

                                                           
238 The PUCO found FirstEnergy’s ESP more favorable to customers in the aggregate than a MRO on a 
quantitative basis by $307 million, with $256 million directly attributable to RRS.  Opinion and Order at 
119.  The PUCO also found that Rider RRS was in the public interest because it would avoid transmission 
investment in the range of $400 million to $1.1 billion and will encourage resource diversity by supporting 
2,220 MW in existing coal fired plants and 908 MW of nuclear generation.  Opinion and Order at 87-88.  
The PUCO also described the significant economic impact upon the regions in which the plants are located, 
noting the "economic impact of plant closures and the impact on local communities" is of concern to it.  
Opinion and Order at 88.  With FirstEnergy’s modified Rider RRS proposal, which changes the costs and 
revenues that flow through Rider RRS, (see Mikkelsen Rehearing Testimony at 3), all of the PUCO's 
findings are no longer valid.   
239 EPSA v. FirstEnergy Solutions, FERC Docket No. EL16-345-000, Order Granting Complaint (Apr. 27, 
2016). 
240 EPSA v. FirstEnergy Solutions, FERC Docket No. EL16-345-000 at 22 (April 27, 2016).  
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The Proposal is very different than the PUCO-approved RRS.  The Rehearing 

Testimony of FirstEnergy Witness Eileen Mikkelsen explains that under the RRS 

proposal, there are no actual revenues to be booked as part of any actual wholesale 

capacity or energy transactions. There are no actual costs attributable to operating actual 

generation facilities.  The Proposal is based on a comparison of costs that FirstEnergy 

will not incur versus PJM market revenue that FirstEnergy will not receive.  

 Further, under the original RRS, projected and actual revenues would be based on 

nodal pricing from the Sammis and Davis-Besse plants.  By contrast, the calculation of 

the RRS Proposal is based on AEP Dayton Hub prices.241  FirstEnergy has now 

abandoned its argument that RRS is necessary to fund the plants.  And it admits the four 

factors established by the PUCO in Case No. 13-2385-EL-SSO are no longer relevant.242  

OCC Witness Wilson was able to confirm the vast differences between the 

original RRS and the Proposal..  He explained that “the modified calculations as 

proposed, would use generation amounts from the 2014 simulations for the revenue 

calculations and the cost calculations; as opposed to the original rider RRS, where the 

calculations would use future prices and generation amounts, actual generation amounts 

that are consistent with those future prices.”243  That leads to “inefficient dispatch and the 

nonsensical assumptions” underlying the RRS proposal discussed by OCC Witness 

Wilson in his testimony.244  He therefore, “concluded that overall the changes to use 

                                                           
241 See R. Tr. IV, at 873:14-874:4.   
242 Compare Opinion and Order (considering FirstEnergy's defense of original PPA, including under four 
factors) with Rehearing Testimony of Eileen Mikkelsen (modified RRS would not be used to fund Sammis 
or Davis-Besse).   
243 See R. Tr. IV, at 895:20-896:1. 
244 See id. at 896:2-9. 
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fixed generation amounts and fixed cost amounts, et cetera, would raise the cost of rider 

RRS to customers relative to the original proposal.”245     

 FirstEnergy's Proposal is a fundamentally different proposal than the RRS 

approved by the PUCO on March 31, 2016. The PUCO-approved RRS was the basis for 

a purported $256 million credit to consumers that enabled the PUCO to find that 

FirstEnergy’s initial ESP is more favorable in the aggregate to customers than a MRO.  

With FirstEnergy’s new Proposal, that finding is no longer applicable.  The PUCO must 

conduct a new analysis of FirstEnergy's ESP, inclusive of the Proposal, under the MRO 

v. ESP test.  The Attorney Examiner’s rulings prohibited OCC/ from offering relevant 

evidence on whether the Proposal passed the MRO v. ESP test.  That would have assisted 

the PUCO in fulfilling its statutory duty to evaluate the Proposal under the statutory test.  

The Attorney Examiner’s ruling was arbitrary and capricious.  It should be reversed.246   

                                                           
245 See id. at 895:11-14 (italics added). 
246 The Attorney Examiner attempted to justify the rulings by asserting that OCC could rely on Rider RRS 
costs and their impact on the MRO v. ESP test from the evidence presented on the original Rider RRS.  
See, e.g., R. Tr. V at 1085:4-1086:20.  That rationale is without foundation given that this is a pending ESP 
case and, as described herein, the Rider RRS proposal is very different from the original proposal.  
FirstEnergy itself changed its projections from the original proceeding, as pointed out by counsel during the 
rehearing, shifting from nodal pricing to AEP Dayton Hub pricing.  See R. Tr. IV, at 873:14-874:4; see also 
id. R. Tr. X at 1197:16-1198:7.  Staff changed its projections, too.  See id. at 982:8-986:25.  Further, the 
Attorney Examiner allowed parties to update projects based on what he described as “actual new prices or 
actual new facts[.]”  See, e.g., R. Tr. X at 1087:14-19.  There is no principled reason to allow updates to 
parties’ forecasts in one instance, but not another, as the Attorney Examiner did.      
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2. The Attorney Examiner’s rulings should be reversed in 
order for the PUCO to consider relevant evidence on 
the harm of FirstEnergy’s Proposal to consumers. 

a. The PUCO is deprived of a robust record to 
evaluate FirstEnergy’s ESP, inclusive of the RRS 
proposal, under the MRO v. ESP test. 

 The Attorney Examiner’s rulings prohibited OCC/NOAC from offering relevant 

evidence on whether the Proposal passes the MRO v. ESP test.247  R.C. 4928.143 (C)(1)  

states: 

the commission by order shall approve or modify and approve an 
application filed under division (A) of this section if it finds that the 
electric security plan so approved, including its pricing and all other terms 
and conditions, including any deferrals and any future recovery of 
deferrals, is more favorable in the aggregate as compared to the expected 
results that would otherwise apply under section 4928.142 of the Revised 
Code.  
 

The Attorney Examiner’s ruling deprived OCC/NOAC of presenting evidence relevant to 

this statutory test. OCC/NOAC’s testimony regarding the Proposal’s cost, and the cost’s 

impact on the MRO v. ESP test, should have been admitted into evidence.  This would 

allow the PUCO to fully evaluate if FirstEnergy’s ESP, which is pending, passes the 

MRO v. ESP test.  Upon such evaluation, the ESP, inclusive of the Proposal, does not 

pass the MRO v. ESP test. 

  

                                                           
247 The Attorney Examiner’s July 14, 2016 and July 15, 2016 rulings struck portions of OCC Witnesses 
James F. Wilson’s (Rider RRS proposal’s costs) and Matthew I. Kahal’s (impact of the Rider RRS 
proposal’s cost on the statutorily required MRO v. ESP test) testimony.  See R. Tr. IV, at 851-876 
(Wilson); id. R. Tr. X, at 1082-1091 (Kahal). 
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FirstEnergy’s Proposal is presented as a modification to its ESP, a plan that was 

initially approved by the PUCO with the original RRS.248  The requirement in R.C. 

4928.143(C)(1) – that the proposed ESP cannot be approved unless FirstEnergy proves 

that it is more favorable in the aggregate than an MRO – must be met before the PUCO 

can consider adopting the electric security plan..  Accordingly, FirstEnergy must prove 

that its ESP, with the RRS Proposal, is more favorable in the aggregate to customers than 

an MRO.  By the same token, intervenors, including OCC and NOAC, must be able to 

challenge whether the ESP, with the RRS proposal, complies with R.C. 4928.143(C)(1). 

 FirstEnergy Witness Mikkelsen testified that FirstEnergy’s ESP with the RRS 

Proposal is more favorable in the aggregate to customers than a MRO.  She testified that 

the RRS proposal produces the same quantifiable benefits as its earlier PUCO approved 

proposal.249   

But relevant portions of the testimony of OCC/NOAC Witness Wilson and OCC 

Witness Kahal disputing FirstEnergy’s analysis and presenting an alternative analysis 

under the ESP v. MRO test was stricken from the record.250  OCC/NOAC Witness 

Wilson provided his estimate of the cost for the RRS proposal – $1.3 billion under one 

scenario, $3.6 billion under another – and contrasted his estimated costs with FirstEnergy 

Witness Mikkelsen’s estimate.251  To assist the PUCO in determining what costs to use in 

                                                           
248 This distinguishes this docket from others, such as PUCO Case No. 13-2385-EL-SSO, where the PUCO 
approved a utility’s ESP with a placeholder rider set at zero that would be further analyzed and populated, 
if at all, in a later, different proceeding. 
249 See FE Ex. 197 at 2 (Mikkelsen Rehearing). 
250 See OCC/NOAC Ex. 1 (Wilson); OCC Ex. 44 (Kahal). 
251 See OCC/NOAC Ex. 1 at 9:14-10:7; 11:1-17:4 (proffered at R. Tr. IV, at 875-76). 
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its MRO v. ESP analysis, OCC/NOAC Witness Wilson explained why his estimates are 

more reliable than FirstEnergy’s.252 

 Relying on OCC/NOAC Witness Wilson’s costs, OCC Witness Kahal analyzed 

the ESP, inclusive of the RRS proposal, under the MRO v. ESP test.  He concluded that 

the ESP was not more favorable in the aggregate to customers than a MRO.253  

 The Attorney Examiner struck OCC/NOAC Witness Wilson’s and OCC Witness 

Kahal’s testimony.254  These rulings deprived OCC/NOAC of its opportunity to present 

evidence of the cost to customers of the RRS Proposal and FirstEnergy’s ESP.  They 

have deprived the PUCO of a robust record on which to analyze the MRO v. ESP test.  

Also, FirstEnergy’s ESP, inclusive of the Proposal, is pending.255  FirstEnergy bears the 

burden of proving that it is more favorable in the aggregate than a MRO.256  Intervenors, 

including OCC/NOAC, should be able to challenge FirstEnergy’s analysis. Parties should 

not be deprived of offering competent evidence on an ESP’s cost, or the cost’s impact on 

consumers under the statutorily mandated MRO v. ESP test, under circumstances similar 

to those here.   

The Attorney Examiner’s rulings should be reversed.            

                                                           
252 See OCC/NOAC Ex. 1 at 21:7-21; 22:8-17; 28:1-4; 19-21. 
253 See OCC Ex. 44 at 8:20-9:16; 10:7-12; 14:13; 17:13-18:20; 20:4-8; 21:5-21. 
254 See R. Tr. IV at 851-876 (Wilson); id. R. Tr. X at 1082-1091 (Kahal).  Importantly, FirstEnergy did not 
question OCC Witness Wilson's or OCC Witness Kahal's competency to testify.  See id. 
255 Staff Witness Choueiki acknowledged as much.  See R. Tr. IV at 1012:13-17. 
256 R.C. 4928.143(C)(1). 
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b. The Attorney Examiner's rulings should be 
reversed because they are inconsistent with 
precedent and prevent the presentation of 
relevant evidence on the harm of FirstEnergy’s 
Proposal to consumers. 

The Attorney Examiner’s rulings struck portions of OCC/NOAC Witness 

Wilson’s and OCC Witness Kahal’s testimony.  The testimony is not part of the record.  

The PUCO cannot even consider it or, in its judgment, accord it proper weight.  

Depriving the PUCO of the opportunity to do so, particularly in light of the analysis it 

must conduct under  R.C. 4928.143(C)(1), is inconsistent with precedent.  The evidence 

should be admitted and accorded whatever weight is appropriate rather than stricken.257  

As the PUCO has stated elsewhere, “evidence and testimony presented by [OCC/NOAC 

Witness Wilson and OCC Witness Kahal] must be admitted into evidence so as to 

provide the AE and the Commission a reasonable opportunity to weigh that evidence, and 

to establish the merit and relevancy of that evidence.”258  

                                                           
257 See, e.g., In the Matter of the Application of Ohio Power Company and Columbus Southern Power 
Company for Authority to Merge and Related Approvals, Opinion and Order, 2011 Ohio PUC Lexis 1325, 
*28-30 (Dec. 14, 2011) (rejecting OCC’s motion to strike since the PUCO can determine what is the proper 
weight to give testimony and concerns with hearsay “inapplicable to administrative proceedings”.); In the 
Matter of the Application of Duke Energy Ohio, Inc. for Approval of an Electric Security Plan, Opinion and 
Order, 2008 Ohio PUCO Lexis 762, *80-81 (Dec. 17, 2008) (denying motions to strike and noting that 
PUCO would decide what weight to give the testimony); In the Matter of the Application of the Ohio Bell 
Telephone Company, Opinion and Order, 1976 Ohio PUC Lexis 4, *82-83 (July 8, 1976)) (denying motion 
to strike, recognizing that grounds for motion went to weight to be given to testimony); In the Matter of the 
Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo 
Edison Company for Authority to Establish a Standard Service Offer, Opinion and Order, 2010 Ohio PUC 
Lexis 862, *34-35 (Aug. 25, 2010). 
258 See In the Matter of the Regulation of the Electric Fuel Component Contained within the Rate Schedules 
of The Dayton Power & Light Company and Related Matters, Opinion and Order, 1987 Ohio PUC Lexis 
107, *36-37 (Feb. 18, 1987).  Permitting parties to update their forecasts based on more recent information 
is not a concept foreign to the PUCO, either.  See, e.g., In the Matter of the Application of Columbus 
Southern Power Company for Approval of an Electric Security Plan, Case No. 08-917-EL-SSO, Entry on 
Rehearing (Roberto Concurrence) (July 23, 2009). 
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In light of past precedent, the Attorney Examiner should have admitted 

OCC/NOAC Witness Wilson’s and OCC Witness Kahal’s testimony in its entirety. The 

PUCO could have then given all the evidence the weight it deserves.     

c. The Attorney Examiner’s rulings should be 
reversed because parties will otherwise suffer 
undue prejudice.  

OCC/NOAC, the utility consumers that they represent, and other parties in this 

action will suffer undue prejudice if the Attorney Examiner’s rulings are not reversed.    

This is because the PUCO will not be able to meaningfully determine if FirstEnergy’s 

pending ESP, with the Proposal, passes the MRO v. ESP test.  FirstEnergy's ESP, with 

modified RRS, does not pass the test if the evidence stricken is considered.  

Implementing the RRS Proposal would harm consumers by imposing huge rate increases 

on them.  But the PUCO will never know how much harm because the Attorney 

Examiner erroneously barred the evidence from being presented.  Additionally, the harm 

will be compounded if the PUCO authorizes the Proposal without rates being subject to 

refund (which the PUCO has declined to order) and without conducting the statutorily 

required MRO v. ESP test based on evidence that goes to the heart of the proposed ESP’s 

costs, customers may be unable to obtain refunds for charges later determined to be 

unlawful.259   

                                                           
259 See, e.g., Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co.,166 Ohio St. 254, 257 (1957). 
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B. The PUCO should reverse the Attorney Examiner’s rulings 
which denied motions to strike the Companies’ rebuttal 
testimony.  The rebuttal testimony should have been stricken 
under R.C. 4903.10. 

Ohio Adm. Code 4901-1-15(F) allows a party to seek reversal of Attorney 

Examiner’s ruling by “discussing the matter as a distinct issue in its initial brief . . . .” 

OCC/NOAC seeks reversal of the rulings described herein. 

In this proceeding, the Attorney Examiner denied motions to strike FirstEnergy 

Witness Mikkelsen’s Rehearing Testimony.260  

The Attorney Examiner’s ruling was in error because FirstEnergy, exercising 

minimal diligence, let alone reasonable diligence, should have offered Witness 

Mikkelsen’s Rehearing Testimony during the original proceeding.  Because it did not, the 

testimony is prohibited under R.C. 4903.10.  

The Attorney Examiner’s ruling should be reversed and the Rehearing Testimony 

of FirstEnergy Witness Mikkelsen should be stricken, as more fully explained below. 

1. FirstEnergy Witness Eileen Mikkelsen’s rehearing 
testimony should have been stricken because it is 
prohibited under R.C. 4903.10.  

R.C. 4903.10 limits rehearing by prohibiting the PUCO from, “tak[ing] any 

evidence [on rehearing] that, with reasonable diligence, could have been offered upon the 

original hearing.” FirstEnergy’s evidence should not have been admitted into the record 

under this law. OCC/NOAC, and other intervenors, pointed out the conflict between 

FirstEnergy’s original Rider RRS proposal and FERC rules during the original hearings  

  

                                                           
260  See, e.g., R. Tr. I at 32-43; id. at R. Tr. X at 1592-1598. 
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in this matter.261  FirstEnergy on rehearing offered an alternative Rider RRS plan.  It was 

based on additional evidence that should have been offered upon the original hearings in 

response to the testimony provided by OCC/NOAC and other intervenors.262  The 

Rehearing Testimony was inappropriate under R.C. 4903.10’s plain language.263  OCC 

therefore moved to strike it.264  FirstEnergy, exercising minimal diligence, let alone 

reasonable diligence, should have offered the Rehearing Testimony upon the original 

hearing.  It did not.265  It should not have been permitted to do so on rehearing.  In error,  

  

                                                           
261 See, e.g., Direct Testimony of Ramteen Sioshansi (OCC Exs. 1 and 25) filed December 22, 2014 and 
May 11, 2015; Direct Testimony of Joseph E. Bowring on behalf of the Independent Market Monitor for 
PJM (December 22, 2015) at 3; Direct Testimony of Lael Campbell on behalf of Intervenors Constellation 
Newenergy, Inc. and Exelon Generation Company, LLC (December 22, 2014) at 18:17-19:7.  It is 
important to note that FirstEnergy had right around eight months between when this testimony was filed 
and the start of the hearings.  As a result of legal action taken by OCC and others, FERC issued orders 
providing Ohioans the benefits of competitive markets and lower electric rates.  Electric Power Supply 
Association et al. v. FirstEnergy Solutions Corporation, FERC Docket No. EL16-34-000, Order Granting 
Complaint (April 27, 2016).  Although portions of OCC Witness Sioshansi’s testimony were withdrawn at 
the original hearing, such testimony still provided notice of the conflict between FirstEnergy’s proposal and 
FERC rules.   
262 The alternative plan should be rejected.  The additional evidence is the Rehearing Testimony of Eileen 
M. Mikkelsen (“Rehearing Testimony”). 
263 R.C. 4903.10 (“The commission . . . shall not upon such rehearing take any evidence that, with 
reasonable diligence, could have been offered upon the original hearing.”) 
264 See R. Tr. I at 32-43. 
265 Instead, FirstEnergy asserted simply that FERC’s rules were not “relevant” here.  See Post-Hearing 
Reply Brief of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo 
Edison Company at 296. 
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the Attorney Examiner denied OCC’s motion to strike.266  The Attorney Examiner’s 

ruling should be reversed and the Rehearing Testimony stricken.267  

2. Rehearing evidence on the purported economic benefits 
of retaining the FirstEnergy Corp. headquarters and a 
nexus of operations in Ohio should have been stricken 
under R.C. 4903.10 because, with reasonable diligence, 
the Companies had ample opportunity to present the 
same evidence at hearing (not rehearing). 

 R.C. 4903.10 provides that, “[t]he commission shall also specify the scope of the 

additional evidence, if any, that will be taken, but it shall not upon such rehearing take 

any evidence that, with reasonable diligence, could have been offered upon the original 

hearing.”268  Rehearing is limited to evidence already taken unless additional evidence 

could not, with reasonable diligence, have been offered in the original hearing.  By 

exercising minimal (let alone reasonable) diligence, the companies could have – and 

should have – offered Ms. Murley's rehearing testimony on the economic impacts of 

retaining FirstEnergy’s headquarters and nexus of operations in Akron, Ohio at numerous 

points during this proceeding.   

 For example, in the Third Stipulation, FirstEnergy proposed that it would, 

“maintain its corporate headquarters and its nexus of operations in Akron, Ohio for the 

                                                           
266 See id. at 43:10-19. 
267 See, e.g., R.C. 4903.10; Ohio Admin.Code 4901-1-27 (PUCO and Attorney Examiner may take such 
actions to prevent the presentation of inadmissible evidence; In the Matter of the Review of Chapters 4901-
1, 4901-3, and 4901-9 of the Ohio Administrative Code, Case No.  06-685-AU-ORD, 2006 Ohio PUC 
Lexis 746, *88 (PUCO 2006) (“By their very nature, the Commission’s attorney examiners are authorized 
to exclude evidence that is deemed inadmissible in a commission proceeding.”); In the Matter of the 
Regulation of the Electrical Fuel Component Contained Within the Rate Schedules of the Ohio Edison 
Company and Related Matters, Case No. 83-34-EL-EEC, 1984 PUC Lexis 60, *15 (PUCO 1984) 
(appropriate for inadmissible argument and evidence to be stricken from the record); In the Matter of the 
Review of Chapters 4901-1, 4901-3, and 4901-9 of the Ohio Administrative Code, Case No. 06-685-AU-
ORD, 2006 Ohio PUC Lexis at *88 (same). 
268 R.C.4903.10 (emphasis added). 



 

 71

duration of Rider RRS.” 269 Notably, this proposed commitment falls under a heading of 

“Economic Development, Reliability and Low Income.”270  Thus, the commitment to 

maintain FirstEnergy’s headquarters and nexus of its operations in Akron, Ohio was 

presented as a form of economic development just as it is packaged this way under the 

Credit Support Rider.  The fact that the commitment is attached to a different proposal is 

of no consequence – it is the same commitment.  FirstEnergy was free to present 

evidence on any purported benefits of such commitment in December 2015.  FirstEnergy 

chose not to do so.  R.C. 4903.10 prevents the PUCO from giving FirstEnergy another 

chance now.  Accordingly, the PUCO should strike Ms. Murley’s testimony in its 

entirety.  

C. The Utilities’ proposed modifications to Staff’s plan should be 
rejected because they are illegal and will harm consumers. 

 Ohio Adm. Code 4901-1-15(F) allows a party to seek reversal of Attorney 

Examiner’s ruling by “discussing the matter as a distinct issue in its initial brief . . . .” 

OCC/NOAC seeks reversal of the rulings described herein. 

In this proceeding, the Attorney Examiner denied interested Parties the 

opportunity to cross examine FirstEnergy’s Witnesses Mikkelsen and Murley on the 

potential for customer harm arising from the Utilities’ proposed modifications to the Staff 

Credit Support Proposal.271  The Attorney Examiner excluded material, relevant evidence 

                                                           
269 FE Ex. at 17 (Third Supplemental Stipulation).  Importantly, the “duration of Rider RRS” and the 
duration of the Credit Support Rider as proposed to be modified by the Companies, is the same. 
270 Id. (emphasis added).  
271 See, e.g., R. Tr. IX at 1508:10 – 1512:9.  FirstEnergy did note that the Opinion and Order in Case No. 
07-0551-EL-AIR could be used on brief.  See Id. at 1510:5-6. 
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from the record that would help the PUCO decide whether to allow the Companies to 

double charge customers.  

The Attorney Examiner’s ruling was in error because the Utilities have taken 

Staff’s Credit Support Rider and have increased the potential harm to consumers, by 

wanting to add up to nearly $570 million more in subsidies.  The subsidies are based on 

the purported economic benefits of FirstEnergy keeping its headquarters in Akron, but 

the subsidies will involve charging customers twice for the same thing.  They are not 

legal under the ESP statute.  The ESP statute does not permit charges for “economic 

benefits” of FirstEnergy Corp., a parent holding company.  Nor does it permit charging customers 

for purported “economic benefits.”   

The Attorney Examiner’s ruling should be reversed for the reasons more fully 

explained below. 

1. The Attorney Examiner’s ruling refusing to take 
administrative notice of the relevant documents from 
FirstEnergy’s base rate case because they deprive the 
PUCO of information necessary to determine if the 
proposed Credit Support Rider would harm Ohio 
consumers by requiring them to pay twice for the same 
services.  

 FirstEnergy seeks to charge Ohioans twice for the same service.  Ms. Murley and 

Ms. Mikkelsen advocate for including in the proposed Credit Support Rider purported 

economic benefits that are based on the cost and value of services provided by Shared 

Services employees.  But Ohioans are already charged for these same costs and services 

in FirstEnergy’s base rates.  It is up to the PUCO to determine if it wishes to allow 

consumers to be charged twice for the cost and value of services provided by Shared 

Services employees.  The PUCO should make this decision with all relevant information.  
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Due to rulings by the Attorney Examiner excluding relevant, material evidence, it will 

not be able to do so.     

At rehearing, OCC requested that the Attorney Examiner take administrative 

notice of the Application and Staff Report in Case No. 07-551-EL-AIR.272  These 

documents, along with the Opinion and Order in the case, would present the PUCO with 

a robust record.  The PUCO would have the opportunity to decide whether customers 

would be charged twice for the cost and value of services provided by Shared Services 

employees – once in their base rates and again in the Credit Support Rider .  Without 

these documents, the PUCO would have no way of making such a determination.  Ms. 

Murley testified that she does not “know if the utilities recover the cost of Shared 

Services through their base rates.”273 Ms. Mikkelsen testified affirmatively that she 

“would expect to recover [from Ohio utility customers] service company costs allocated 

to the companies in a base rate proceeding.”274  Further questioning on this issue was 

prohibited because the Attorney Examiner incorrectly determined that he did not “see the 

double charges at all.”275   

Taking administrative notice of the requested documents would help the PUCO 

“see” that there would, in fact, be double-charging of the costs of shared services if they 

were included in the Credit Support Rider.  For example, the Staff Reports from Case No. 

07-551-EL-AIR clearly state that: 

The Applicant[FirstEnergy] annualized test year labor expense to 
reflect estimated employee and wage levels expected for the end of 

                                                           
272 See R. Tr. IX at 1508:10 – 1512:9.  FirstEnergy did not that the Opinion and Order in Case No. 07-
0551-EL-AIR could be used on brief.  See id. at 1510:5-6. 
273 R. Tr. IX at 1506:19 – 1508:8. 
274 R. Tr. X at 1750:7-15. 
275 R. Tr. X at 1752:9-10. 
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the test year.  The applicant included in its labor expense estimate 
payroll costs including straight time labor, overtime labor, and 
incentive compensation. Also included are allocated costs for 
shared services provided by FirstEnergy Service Co. employees.276 

 
Such portions of the Staff Report and FirstEnergy’s application clearly support 

OCC’s/NOAC’s argument that there are serious double-charging issues.  But the 

Attorney Examiner has shielded these documents from the light of day in this case.  The 

PUCO is precluded from considering these documents or, in its judgment, according 

them the proper weight when determining whether Ohio consumers should be charged 

twice for the same services.  The PUCO should take administrative notice of these 

materials and afford them the due weight they deserve.  Otherwise, the PUCO’s analysis 

will be flawed and consumers will be harmed. 

2. The PUCO should not approve FirstEnergy’s attempt 
to charge consumers for the “economic benefits” of 
keeping FirstEnergy Corp.’s headquarters in Ohio 
because such charges are unlawful under the ESP 
statute and will harm Ohio consumers. 

 The PUCO cannot, as a matter of law, include in the Credit Support Rider the 

purported “economic benefits” of FirstEnergy retaining its headquarters in Ohio.277  Ms. 

Mikkelsen notes that the PUCO “Staff’s alternative to the Companies’ Proposal contains 

a condition that represents an economic and job development provision as part of 

Stipulated ESP  

                                                           
276 A report by the Staff of the Public Utilities Commission of Ohio, FirstEnergy Toledo Edison Company, 
Case No. 07-551-EL-AIR at 10 (Dec. 4, 2007)(emphasis added); A report by the Staff of the Public 
Utilities Commission of Ohio, FirstEnergy Cleveland Electric Illuminating Company, Case No. 07-551-
EL-AIR at 10 (Dec. 4, 2007)(emphasis added); A report by the Staff of the Public Utilities Commission of 
Ohio, FirstEnergy Ohio Edison Company, Case No. 07-551-EL-AIR at 10 (Dec. 4, 2007)(emphasis added). 
277 At the rehearing, OCC made a motion to strike Ms. Murley’s testimony on relevancy grounds citing to 
the standard in R.C. 4928.143(B)(2)(i).  See R. Tr. Vol. IX at 1458:7 - 1460:16.  The Attorney Examiners 
denied OCC’s motion.  The PUCO should give Ms. Murley’s testimony the due weight it deserves – none.    
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IV.” 278  The ESP statute speaks directly on this point.  It provides that, “[p]rovisions 

under which the electric distribution utility may implement economic development, job 

retention, and energy efficiency programs, which provisions may allocate program costs 

across all classes of customers of the utility and those of electric distribution utilities in 

the same holding company system.”279  Ms. Murley’s testimony relates to FirstEnergy 

Corp., a parent company, and provides no information on any economic development or 

job retention program that any of the FirstEnergy electric distribution utilities seek to 

“implement.”  Further, her “economic impact analysis” lacks any information on the 

costs of such programs.  It focuses on purported benefits, not costs.  The ESP statue does 

not allow an electric distribution utility, much less a parent company, to charge 

consumers for the purported benefits of economic development programs.280 

a. The ESP statute does not allow charges for 
“economic benefits” of FirstEnergy Corp., a 
parent holding company. 

 The ESP statute only permits recovery of costs for economic development or job 

retention programs carried out by the electric distribution utility.  Here, FirstEnergy asks 

to charge customers for the purported benefits of retaining the FirstEnergy Corp. 

                                                           
278 In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating 
Company and The Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant 
to R.C. 4928.143 in the Form of an Electric Security Plan, Case No. 14-1297-EL-SSO, Rehearing Rebuttal 
and Surrebuttal Testimony of Eileen M. Mikkelsen at 14:13-14. (July 25, 2016). 
279 R.C. 4928.143(B)2)(i) (emphasis added).  See also R.C. 4905.31(E) (statute on special contracts and 
economic development that allows a utility to “recover costs incurred in conjunction with any economic 
development and job retention program of the utility within its certified territory”); R.C. 4929.164 (statute 
allowing gas utility economic development programs that requires information on various costs associated 
with such projects). 
280 Perhaps, in part, because doing so would be nonsensical.  Were customers charged dollar-for-dollar for 
purported economic benefits, the charge would cancel out the benefit and it would be a wash. 
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headquarters in Ohio.281  The statute clearly and unambiguously prohibits this because 

FirstEnergy Corp. is not an electric distribution utility, it is the parent corporation.  

Permitting a non-electric distribution utility to charge captive customers of the electric 

distribution utility dollar for dollar for the purported benefits of keeping its headquarters 

in Ohio would flip the ESP statute on its head.  The request to charge customers up to the 

value of the “economic development” is unlawful.  That request should be denied.   

b. The Utilities, by their own admission, have 
submitted no evidence of costs associated with 
retaining the FirstEnergy Corp. headquarters in 
Ohio.   

 The focus of R.C. 4928.143(B)(2)(i) is costs and costs alone.  Astonishingly, the 

Utilities submitted no evidence of the costs underlying the purported economic 

development and job retention benefits that would result from keeping FirstEnergy 

Corp.’s headquarters in Ohio.282  Ms. Murley freely admits that her analysis “does not 

address costs of the [Credit Support Rider] in any way.”283  Indeed, her testimony  

  

                                                           
281 In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating 
Company and The Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant 
to R.C. 4928.143 in the Form of an Electric Security Plan, Case No. 14-1297-EL-SSO, Rebuttal Rehearing 
Testimony of Sarah Murley at 2:1-4 (“My testimony addresses the economic and revenue impacts of the 
FirstEnergy Corp. headquarters (the “HQ”) on the state of Ohio.”) (July 22, 2016) (hereinafter “Murley 
Testimony”). 
282 Including costs of economic development and job retention programs is not foreign to FirstEnergy.  For 
example, in the Third Supplemental Stipulation at 17 – under “Economic Development and Job Retention” 
– the company provides the costs of implementing the proposed programs.  In the Matter of the Application 
of Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company 
for Authority to Provide for a Standard Service Offer Pursuant to R.C. 4928.143 in the Form of an Electric 
Security Plan, Case No. 14-1297-EL-SSO, Third Supplemental Stipulation and Recommendation at 17 
(Dec. 1, 2015) (hereinafter “Third Supplemental Stipulation”).  Notably, they are silent on any purported 
benefits from such programs. 
283 R. Tr. IX at 1487:23 - 1488:1. 
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includes the word “cost” merely once.284  No logical leap comes close to suggesting that 

such a dearth of analysis even approaches meeting the Utilities’ burden laid out in R.C. 

4928.143(B)(2)(i).   

 Additionally, Ms. Murley did not show that there would be any benefits to 

consumers whatsoever as a result of retaining the FirstEnergy headquarters in Ohio.  Her 

testimony purports to show that keeping the FirstEnergy headquarters in Ohio would 

result in a “total economic impact” of “$568.0 million each year.”285  Yet, out of the other 

side of her mouth, she recommends that the PUCO make Ohio consumers pay for the 

entirety of these benefits.286  Paying $568 million for a purported $568 million economic 

benefit is no benefit at all.287   

Ms. Murley’s testimony should have been stricken in its entirety.  R.C. 

4928.143(B)(2)(i) permits recovery of costs of economic development, and costs alone.  

Ms. Murley, by her own admission, did not account for costs – only purported benefits.  

Because the ESP statute does not allow for charging customers for the purported 

economic benefits of economic development, the PUCO cannot, as a matter of law, 

include them in the Credit Support Rider.  Ms. Murley’s testimony is therefore wholly 

irrelevant.  

 
                                                           
284 See Murley Testimony Attachment SM-R-1 at 5.  Indeed, the one instance in which Ms. Murley 
mentions costs relates to the “cost of labor and other inputs” associated with the “direct impacts from the 
FirstEnergy Corp.’s headquarters operations.”  Id.  Ms. Murley testified that these direct impacts are 
equivalent to the payroll of shared services employees at the FirstEnergy headquarters.  R. Tr. IX at 1524:3 
– 1528:10.  As noted, including such costs in Rider DMR would result in harm to Ohio consumers by 
charging them twice for the same services.   
285 Murley Testimony at 6:7-8.   
286 R. Tr. IX at 1501:23 -1502:1. 
287 The companies have not provided any evidence that customers would actually benefit from including 
the purported “economic impacts” in the Credit Support Rider.  See, e.g., R. Tr. IX at 1502:14 – 20 (Ms. 
Murley admitting that she could not answer such a question because “I didn’t do that analysis.”).  
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VII. CONCLUSION 

 On March 31, 2016, the PUCO approved FirstEnergy’s ESP IV and the included 

PPA (Rider RRS).  Subsequently (April 27, 2016), FERC though a complaint proceeding 

asked to see FirstEnergy’s PPA.  Instead, FirstEnergy chose a different path, and Rider 

RRS is currently not a viable option for PUCO approval.  Now before the PUCO sit three 

options to bailout FirstEnergy Corp. through above-market subsidies paid by consumers.  

None of these proposals should have been entertained through the PUCO’s rehearing 

process, much less approved.  Based on the arguments above, FirstEnergy’s Proposal 

(modified Rider RRS), the Staff’s Proposal and FirstEnergy’s modifications to the Staff’s 

Proposal should all be rejected by the PUCO.  FirstEnergy should be required to file a 

new MRO application, in order for consumers to be given the benefit of the historically 

low prices available in the market.  
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 Rider RRS Modified Rider RRS 
(The Proposal) 

Staff Proposal 
Rider DMR  

FE’s Modification to  
Rider DMRl1 

Term 8 Years 8 Years 3 Years with potential for two more 8 Years 

Cost to Customers 
$3.6 billion over term of ESP,  
approximately $800 per residential 
customer (1,000 KWh/month)2 

$3.6 billion over term of ESP,  
approximately $800 per residential 
customer (1,000 KWh/month)3 

$131 million/year for first three years, total 
of $393 million, with potential for more in 
years four and five4 

Up to $1,126 billion/year,5 total of $8.9 
billion over the term of the ESP  

Legal  and Policy 
Impediments 

-- Collects transition revenues 
violating  R.C. 4928.38 
 
--No authority for PUCO to 
approve as limit on shopping under 
R.C. 4928.143(B)(2)(d) 
 
-- Fails to meet policy objectives of 
R.C. 4928.02, including: 

 
• ensure availability of 

reasonably priced retail 
electric service  

 
• ensure the diversity of 

electricity supplies and 
suppliers  

 
• avoid anticompetitive 

subsidies flowing from a 
noncompetitive retail 
electric service to a 
competitive retail service 
 

 
-- FERC approval of underlying 
purchase power agreement (PPA) 
needed 

 
 
-- Contrary to SB3 and SB 221 

 
• Contrary to competitive 

whole sale markets 
 

• Bails FES generation 
assets out; incents risky 
behavior 
 

--Not more favorable in the 
aggregate for customers  than a 
market rate offer 
 

-- Collects transition revenues violating  
R.C. 4928.38 

-- -- Not authorized by the PUCO under 
R.C. 4928.143(B)(2)(d). 
 
Fails to meet policy objectives of R.C. 
4928.02, including: 
 

• ensure availability of reasonably 
priced retail electric service  
 

• ensure the diversity of electricity 
supplies and suppliers  
 

• avoid anticompetitive subsidies 
flowing from a noncompetitive 
retail electric service to a 
competitive retail service 

 
-- Virtual PPA, likely will need FERC 

approval 
 

 
-- Contrary to SB 3 and SB 221 
 
 

• Contrary to competitive whole 
sale markets 
 

• Bails FE Utilities out  
 
 
-- Based on outdated projections 
 
-- Does not support the continued 
operation of the Sammis and Davis-Besse  
 
--Not more favorable in the aggregate for 
customers  than a market rate offer 
 
-- Consideration of alternative should 
require FE to withdraw ESP with prior 
rates in place  

-- Collects transition revenues violating  
R.C. 4928.38 

---- No legal basis for credit support under 
R.C. 4928.143; no commitment to spend 
on distribution modernization 
 
 Fails to meet policy objectives of R.C. 
4928.02, including: 
 

• ensure availability of reasonably 
priced retail electric service  
 

• ensure the diversity of electricity 
supplies and suppliers  
 

• avoid anticompetitive subsidies 
flowing from a noncompetitive 
retail electric service to a 
competitive retail service 

 
 

 
 
 
-- Bailing out FirstEnergy Corp. by 
keeping credit ratings at investment grade  
 
--Not more favorable in the aggregate for 
customers  than a market rate offer 
 
-- Consideration of alternative should 
require FE to withdraw ESP with prior 
rates in place  
 

-- Collects transition revenues violating  
R.C. 4928.38 

-- No legal basis for credit support under 
R.C. 4928.143; no commitment to spend 
on distribution modernization  
 
-- Fails to meet policy objectives of R.C. 
4928.02, including: 
 

• ensure availability of reasonably 
priced retail electric service  
 

• ensure the diversity of electricity 
supplies and suppliers  
 

• avoid anticompetitive subsidies 
flowing from a noncompetitive 
retail electric service to a 
competitive retail service 

 
 

 
 
 
-- Bailing out FirstEnergy Corp.  by 
keeping credit ratings at investment grade 
 
 
-- Adder for economic development value 
of keeping headquarters in Akron could 
double charge customers  
 
--Not more favorable in the aggregate for 
customers  than a market rate offer 
 
-- Consideration of alternative should 
require FE to withdraw ESP with prior 
rates in place  
 
 

 



                                                           
1 Includes purported economic benefits ($558 million) from FirstEnergy keeping its headquarters in Akron. 
2 Based on OCC/NOPEC  Witness Wilson's Testimony at 12 (Dec. 30, 2015) (OCC/NOPEC Ex. 5). 
3 Id. OCC/NOAC  Witness Wilson updated the cost projections for the Proposal but those updates  were stricken from the record. 
4 Staff Ex. 13. 
5 FirstEnergy Ex. 206 at 14.   
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