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INTRODUCTION AND BACKGROUND

The Public Utilities Commission of Ohio (“PUCO”)@d protect 1.9 million
Ohioans from paying massive subsidies to FirstBngrgtentially up to $8.9 billion,

above the market price of electricityFirstEnergy’s alternative proposal (to the Sgaff

credit support proposal) has the potential (up&® ®illion in total) for much greater cost

per customer than FirstEnergy’s modified Rider RiR@osaf* The Office of the Ohio

Consumers’ Counsel (*OCC”) and the Northwest Ohggregation Coalition

! FirstEnergy refers to the Cleveland Electric Ilinating Company, The Ohio Edison Company, and The

Toledo Edison Company (“FirstEnergy” or “Utilities”

2 There are no customer impact numbers in the refoorigirstEnergy’s alternative to Staff's proposal.

OCC/NOAC Ex. 1 at 10, 13, 16 (Wilson Rehearingtifiesny) Proffer: estimated cost to consumers for
FirstEnergy’s modified Rider RRS proposal $3.6idullin total and up to $800.00 per customer over th

eight-year term of FirstEnergy’s electric secuptgin.



(“NOAC”) ® recommend that consumers be given, in their mpreteictric bills, the
benefit of historically low market prices for engrdrurther, the PUCO should end the
electric utilities’ use of Ohio’s 2008 energy lagvidankroll their long overdue transition
to competition. The PUCO should be wary of allagviirstEnergy to collect more
money from customers for charges that fund utditténancial integrity.” The Ohio
Supreme court recently struck such charges downthe very least, the PUCO should
be protecting consumers by ordering charges of satlre to be collected subject to
refund.

On August 4, 2014, FirstEnergy filed its Electriec8rity Plan (“ESP”) IV
application in this case. The application includgobwer purchase agreement (“PPA”)
between FirstEnergy and its unregulated affiliatestEnergy Solutions (“FES”). The
PPA was intended to subsidize uneconomic generatiored by FES.OCC estimated
the PPA would cost consumers between $3.6 and $llidh over its eight-year term.
After numerous days of hearing, three stipulati@msl multiple rounds of briefs
opposing the Utilities’ application, the PUCO apped the stipulated electric security
plan, including the PPA, on March 31, 2016.

On April 27, 2016, the Federal Energy Regulatoryn@ossion (“FERC”) granted
a complaint brought by the PJM Power Producers”§;Ri3e Electric Power Supply

Association (“EPSA”), and others. OCC and NOAG@ that FERC proceeding to

¥ NOAC and its Individual Communities consists of Willage of Holland, Lake Township Board of
Trustees, Lucas County Board of Commissioners, @itiaumee, City of Northwood, Village of Ottawa
Hills, City of Perrysburg, City of Sylvania, Cityf @oledo and the Village of Waterville.

*In re: the Application of Columbus Southern Power,206-Ohio-1608In re: Dayton Power & Light
Co,, 2016-Ohio-3490.

® The PPA covered the following generating unitansas, Davis-Besse and FirstEnergy’s OVEC
entitlement in Kyger Creek and Clifty Creek.



support the complainants. FERC's rulings protestgeral million Ohioans by
rescinding the Utilities’ affiliate waiver, requng FirstEnergy to present the PPA for
FERC review. As a result, FirstEnergy has dectdguursue other options, although it
has advised that it retains the option of subnjtthie PPA to FERC for approval.

Instead, on May 2, 2016, FirstEnergy filed an Apgtion for Rehearing to the
PUCOQO’s March 31, 2016 Opinion and Order. That Aggtion for Rehearing presented a
virtual PPA that included a modified Rider RRS mreal (“Proposal”). The Proposal
was supported by rehearing testimony filed by Eilbtkkelserl and correspondence
stating, “[t]he Signatory Parties fully support tileng and the proposed schedule for
review.” Furthermore, the correspondence stated: “Stafi@Public Utilities
Commission is still reviewing the Application Foelearing and Rehearing Testimony
of Eileen M. Mikkelsen. Also, The Kroger Companyedaot oppose the Companies’
filing or proposed procedural schedufe.”

On June 29, 2016, the Staff filed three piecegstimnony. One opposed the
Proposal® a second presented an alternative proposal (“Sffbposal”)'* and the
third analyzed Staff's Proposal under the more ffabte in the aggregate téétStaff's
Proposal would charge captive Ohio distributiontacoers money in order to provide
credit support for the financially ailing FirstEggrCorp. Staff called its proposal a

“distribution modernization” Rider (‘“DMR”). But #h Staff's Proposal includes no

® FirstEnergy Memorandum Contra OCC ApplicationRehearing at 3-4 (June 20, 2016).
" FE Ex. 197 (Rehearing Direct Testimony of Eileeikiélsen) (May 2, 2016).

8 FE Ex. 198 at 1 (Correspondence) (May 4, 2016).

° FE Ex. 198 at footnote 1 (Correspondence) (Ma3046).

Y pycCo Staff Ex. 15 at 13-14 (Rehearing Testimonilisham Choueiki) (June 29, 2016).
1 PUCO Staff Ex. 13 (Rehearing Testimony of Josepbtkiey) (June 29, 2016).

12pyCO Staff Ex. 14 at 3-4 (Rehearing Testimony afriira Turkenton) (June 29, 2016).



enforceable requirement that the money FirstEnexgyld collect through the DMR
actually be used for distribution modernizationC©refers to Staff's Proposal for what
it really is -- the Credit Support Rider (“Credi®@ort Rider” or “CSR”). The CSR
would require Ohio consumers to pay FirstEnergyitigss $131 million annuall for a
minimum of three years. Staff Witness Buckleyifest that if FirstEnergy Corp. “has
not improved its credit position after three ye@féastEnergy] could request an
extension for an additional two years.”

Finally, on July 25, 2016, FirstEnergy presentedaalification to Staff's
Proposal through the rebuttal/surrebuttal testimainizileen Mikkelsen. Plainly stated,
FirstEnergy’s modifications would require its cusirs to pay huge sums of money for a
very long time — for the remaining term of the g¢ighar ESP (through May 31, 2024).
Specifically, FirstEnergy seeks “[an] annual amdtimat] would equal the $558 million
associated with the credit support to jump stad grodernization and an additional
amount not [to] exceed the economic developmentevautlined by Company Witness
Sarah Murley [$568 million] arising from having tR@stEnergy Corp. headquarters and
nexus of operations in Akron, Ohid>Together, the two components of FirstEnergy’s
modifications to Staff’'s Proposal total a stagggi®i.126 billion per year — more than
eight times the value of Staff's Proposal -- ovenach longer period of time (nearly
eight years). When all is said and done, consucwarkl be charged up to nearly $8.9

billion to support the financial integrity of Fiestergy Corp.

3 The $131 million per year could be increased sedilTat 739 (Buckley) (July 13, 2016).
14 PUCO Staff Ex. 13 at Q&A 12 (Rehearing Testimofiyaseph Buckley) (June 29, 2016).
15 FE Ex. 206 at 14-15 (Rehearing Rebuttal/Surrebtigatimony of Eileen Mikkelsen) (July 25, 2016).



A chart summarizing the various proposal and issue®unding each proposal is

attached.

Il. RECOMMENDATIONS

In the first phase of this proceeding, OCC/NOPEGN@A&s Kahal testified that
the concept of an ESP has outlived any purposaytmave served for customer
protection (if it ever did protect customers) un8enate Bill 221 (“S.B. 221f.The
PUCO is not required to approve FirstEnergy's mediRider RRS. Nor is the PUCO
required to approve the Staff's proposed Credip8riRider or FirstEnergy's
modifications to the Staff's rider. These prounsi@ircumvent both the market pricing
intended in 1999 under Senate Bill 3 (“S.B. 3”) d@hd regulation of monopoly
distribution service that otherwise would occur @nB.C. Chapter 4909.

Under Ohio law, the standard service offer (bagash wholesale auctions) can
be accomplished through the market-rate offer. Geio® and distribution service for
FirstEnergy have been corporately separated. AR&ldf the SSO load has been, and
will be, supplied through a wholesale auction. Tke of and structure of the wholesale
auctions are not in dispute in this case. Nowestiitme to utilize a market-rate offer, and
reject the harmful and unnecessary features ofS#h flar Ohioans. Those harmful and
unnecessary features include the newly proposedgioas to the ESP that only serve to
take more money from customers for little in return

The PUCO can and should say no to tbhpgsals before them. The PUCO
should modify the Utilities’ proposed plan, charggihinto a market-rate offer instead of

an ESP, under R.C. 4928.143(C)(1). ModificationthUtilities’ plan should include

% OCC/NOPEC Ex. 7 at 13 (Kahal Direct).



restructuring the plan so that the SSO is providedhioans through a market-rate offer
with all features of the proposed ESP rejectedefotiian the wholesale auctions).
lll.  THE PUCO SHOULD NOT APPROVE ANY OF THE PENDING

PROPOSALS BEFORE IT, BECAUSE NONE OF THEM PASS THEESP
V. MRO TEST.

Ohio statutes require that electric distributioititigs provide a generation
standard offer either through an ESP or a marketetier.. The Utilities chose to file an
ESP. If an electric utility chooses to providdganslard offer through an ESP, the PUCO
may approve an ESP only if it finds that it is m@aeorable in the aggregate for
customers than a MRO. (R.C. 4928.143(C)(1). Thiwigion is referred to as the
statutory test for electric security plans. Untiher law the expected price of the SSO
generation under an electric security plan is caeghéo the expected price derived under
a market-rate offer. The utility bears the burdéproof in this matter. Additionally,

R.C. 4928.143(C)(1) requires the comparison to hdexon an “aggregate” basis. That
means that the comparison must consider “all ddrens and conditions” of the ESP
plan. The PUCO has determined that such provisimginclude quantifiable non-price
benefits and qualitative benefits.

A. Like FirstEnergy’s original Rider RRS, its Proposal is not

more favorable in the aggregate for customers thaa market
rate offer.

OCC submitted the pre-filed written testimony cétthew |. Kahal on June 22,
2016. In that testimony Mr. Kahal addressed tta&sal, including his conclusions on
whether the Proposal (along with other stipulapoovisions) is more favorable in the

aggregate for customers than a market rate offdRQ® v ESP test”}! When Mr. Kahal

17 proffer at 20-21.



appeared to testify on July 15, 2016, the Compaoyed to strike portions of Mr.

Kahal's testimony that addressed the MRO v. ESP%d¥dr. Kahal's testimony on this
issue was struck over the objections of O&@CC proffered Mr. Kahal's testimony,
and that proffer was accepted by the befichotwithstanding OCC's inability to base its
brief on Mr. Kahal's expert testimony (due to thgust and unreasonable ruling striking
Mr. Kahal's testimony), the PUCO should find thegtrsal, taken together with the
provisions in the Third Supplemental Stipulatioogd not pass the statutory test.

According to FirstEnergy Witness Mikkelsen, threpbsal did not change any of
the provisions relied upon by the PUCO when it miggldetermination on the statutory
ESP v. MRO testt Ms. Mikkelsen testified that the Proposal mairgahe quantitative
benefits of the Stipulated ESP IV recognized byGoenmission and enhances the
qualitative benefits of Rider RRS discussed inGinger?? And because the PUCO
found the Stipulated ESP (with the Rider RRS in b the Proposal) passed the
statutory test, Ms. Mikkelsen concludes that Saped ESP IV is still more favorable in
the aggregate than the expected results of the MRO.

But this testimony assumes the PUCO was corrdtd emalysis the first time
around (in its March 31, 2016 Order). It was ndhe PUCO erred in a number of
respects.

First, the PUCO erred because it unreasonablydrelieFirstEnergy’s Rider RRS

cost projections. The PUCO determined that RideERvill generate $256 million in net

BR. Tr. V at 1078-1084.
YR, Tr.V at 1091.

2R, Tr.Vat 1167-1168.
*'FE Ex. 197 at 2.

*FE Ex. 197 at 21.



revenue over the eight-year term of ESP V. Itthete by accepting the Utility’s stale
projections and disregarding all but one projecpogsented by OCC/NOAC Witness
Wilson. Staff Witness Dr. Choueiki advised thatl&®i RRS is going to be a chaffje
and that he does not agree with the Utilities’ @ctipns of modified Rider RRS as a
credit®® The PUCO’s decision in this regard was unreadersatid against the manifest
weight of the evidence.

The PUCO also erred by unreasonably and unlawfailyng to consider the
delivery capital recovery rider revenues as quiatié costs to customers under an ESP.
This caused the ESP costs to customers to be uatets In doing do the PUCO failed
to base its finding on facts contained in the rdcoontrary to R.C. 4903.09.

OCC/NOAC applied for rehearing on these (and gtissues on May 2, 2016.
That application for rehearing was initially grashten May 11, 2016, by Attorney
Examiner Entry so that the PUCO could further caeisthat matter (and others) raised
on rehearing. On June 3, 2016, another Attornegniixer Entry granted rehearing
solely related to the Utility's Proposal. Undeg tntry, no further testimony was to be
allowed regarding other assignments of error raiseparties® There have been no
additional Entries on Rehearing either grantingemying OCC's/INOAC’s May 2, 2016
Application for Rehearing.

Because there has been no substantive rulingeoretiearing application of
OCC/NOAC and others, reliance on the prior holdiofjghe PUCO on the statutory test

is misplaced. There is no final order that conéirtime PUCQ’s conclusions will not

B R. Tr. X at 1250 (Choueiki).
2R, Tr. IV at 986 (Choueiki).
% Entry at 115 (June 3, 2016).



change in response to the rehearing applicatibirstEnergy, which relies solely on the
PUCO conclusions, has not met its burden of praodmvise on this issue. The PUCO
should find that the record produced by FirstEnedagks sufficient evidence to make a
determination that the Proposal and the provisadrike Third Supplemental Stipulation
meet the statutory test. The PUCO should thustréjecStipulated ESP (with the
Proposal) in favor of an MRO.
B. Neither the Credit Support Rider proposed by he PUCO Staff
nor the Credit Support Rider modified by FirstEnergy, when
added to the Third Supplemental Stipulation, are mee

favorable in the aggregate for customers than a méet rate
offer.

One of the alternatives presented for the PUCO'siceration is the PUCO
Staff's proposed Credit Support Rider. Under thiadit Support Rider, in addition to
paying the costs associated with the provisiorth®fThird Supplemental Stipulation,
customers would pay an extra $131 million per ykara minimum of three yeaf8.
FirstEnergy proposed modifications to the PUCOfS$tadposal that would significantly
increase the yearly charges collected from custemeder the Credit Support Rider.
FirstEnergy proposes modifications to the crediériwhere customers would pay at least
$558 million, over an extended eight-year time feafh The maximum charge under the
FirstEnergy modifications to the Credit Rider woaltbw FirstEnergy to collect a

staggering $1.13 billion per year from custom&ts.

% PUCO Staff Ex. 13 at 2 (Buckley).
2 FE Ex. 206 at 12-13 (Mikkelsen Rehearing, Rebuattal Surrebuttal).

% The $1.2 billion charge comes from $558 milliordit rider plus a maximum value ($568 million) for
the “economic development” commitment, identifigdNds. Murley.



But the problem is that the massive subsidy regdasnder the Credit Support
Rider causes the plan to be less favorable inggesgate than an MRO. As such, the
PUCO has no choice but to reject the Credit SupRmier.

Staff Witness Turkenton testified that with thee@it Support Rider (as proposed
by Staff), the ESP IV is more favorable in the aggte to customers than an ESFShe
testifies that while the revenues from the Credp@rt Rider are costs to customers,
they “would have no impact on the ESP verses MRDdgiace equivalent revenues could
potentially be recovered through an MRO applicatioder R.C. 4928.142(D)(4§"

Ms. Turkenton is wrong.

R.C. 4928.142(D)(4) is a provision that permits BFUCO to adjust the electric
distribution utility's most recent standard senadker price to address “any emergency
that threatens its financial integrity.” But FEstergy has presented no case that an
emergency exists that threatens the Utilities’rizial integrity. And no Staff Withess—
Ms. Turkenton, Mr. Buckley, or Dr. Choueiki —tesd that there is a financial
emergency that threatens FirstEnergy’s financiggnty.

FirstEnergy Witness Mikkelsen tried to help thaefSout by “augmenting” the
Staff's more favorable in the aggregate comparisokls. Mikkelsen testified that the
Credit Support Rider would have no impact on tla¢usbry test because equivalent
revenues “could potentially be recovered in a lvatecase proceeding, in the [Utilities’]

existing Rider AMI, or in another mechanism similarthe Credit Support Rider while

2 pyCO Staff Ex. 14 at 3.
0 pyco Staff Ex. 14 at 4.

3L FE Ex. 197 at 18. OCC moved to strike this testignon the basis that it was not rebuttal testiméty
Tr. X at 1586-1591. That motion was erroneouslyieid.

10



the Utilities are providing SSO service under an®IR? But like Ms. Turkenton, Ms.
Mikkelsen is wrong as well.

First, the Utilities have agreed to freeze basesrthrough the end of the ESP
term>3 so the Companies could not collect “equivalenereies” through a base rate
proceeding that might accompany an MRO filing. @&el; existing Rider AMI is not
fashioned as a credit support rider, and Rider Adviiot a provision that by law is
included as market rate offer.

A MRO sets the SSO costs for generation. No mardess. The MRO by law
does not include non-SSO costs --all the trimmijugsler R.C. 4928.143(B)(2)) that cost
customers money under an electric security pl&n.suggest that the Credit Support
Rider could be a provision of a market rate ofésds words into the law (R.C.
4928.142) that are just not there. Neither thigyihor the PUCO can do that.

Moreover, the statutory test is not whether thityitould potentially offer a
credit support rider (or other non-SSO provisidohg with a filing for a MRO. That
interpretation, favored by Ms. Mikkelséhyould render the ESP v. MRO comparison
useless. Any non-SSO provision of an ESP couldrapany a filing for a MRO. Surely
the General Assembly did not intend for the statutest that provides some protection

for customers to be meaningless.

32 FE Ex. 197 at 19.
3 FE Ex. 3 at 13.
3R, Tr. X at 1741.

11



Rather the test is whether under the law non-SSfipooents would be included
as part of a MRO®® The answer is no. The MRO does not include n8® 8osts. Ms.
Mikkelsen’s testimony that the Credit Support Rigdequantitatively neutral under the
statutory test is mistaken.

And when the costs of the Credit Support Rider utioe Staff proposal and
FirstEnergy’s modifications are included as parthef statutory test, massive ESP costs
develop ($331 million to 1.13 billion per year) theave no counterpart on the MRO side.
Quantitatively, the ESP with the Credit SupportdRi(Staff proposal or FirstEnergy
modifications to the Credit Support Rider) is nairsfavorable in the aggregate than the
MRO.

Staff Witness Turkenton touts the qualitative béaedf the Credit Support Rider
claiming that it will promote modernization of theid.3® But the fact that the Utilities
are not willing to commit to grid investméhtundermines this claim. Because there is
no commitment from the Utilities to invest in thedgmodernization, it should not be
considered either a qualitative or a quantitatigedit in the statutory test.

Ms. Mikkelsen’s claims that the condition of keepthe headquarters in Akron
for the term of the ESP is a quantitative benéfit is equal to or greater than the
maximum annual charge for its value ($568 milliolder to the $558 million Credit

Support Rider chargé§. This claim ignores the fact that under FirstEgergroposal

% See for exampldn the Matter of the Columbus Southern Power Case No. 11-346-EL-SSO, Opinion
and Order at 75-76 (Aug. 8, 2012), excluding fréva MRO side of the equation the retail stabilitieri
costs because they “would not occur under an MR@&d'including the costs of GridSmart, the
Distribution Rider, and Rider ESRR on the ESP sialy.

% pyCO Staff Ex. 14 at 4.
3"R. Tr. X at 1606.
% FE Ex. 197 at 19-20.
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the benefits of the commitment can then be chatgedstomers dollar for dollar under
its proposal. The quantitative benefit goes t@ zeihen the PUCO approves
FirstEnergy’s $568 million adder to the Credit SagggRider.

The PUCO should find that neither the Staff’'s prsgabCredit Rider nor
FirstEnergy’s modifications to the Credit Suppoidé® (along with the remaining
provisions of ESP V) pass the statutory teststEimergy has failed to prove that the
ESP (as modified by the Proposal) is more favorabtee aggregate for customers than
a market rate offer. And FirstEnergy and the PURL&lf have failed to prove that the
Credit Support Rider (along with the Third Supplentaé Stipulation provisions) will be
more favorable in the aggregate for customers ghavarket rate offer. The plans by law

must be disapproved.

IV.  EVALUATION OF FOUR PROPOSALS

A. Original Rider RRS Proposal cannot be implementé unless
and until FirstEnergy submits and FERC approves Rier
RRS'’s affiliate power purchase agreement.

As FirstEnergy’s ESP IV proceeding was beingdited, the Electric Power
Supply Association (‘EPSA”) and othét§“Complainants”) filed a complaint at
FERC?® The Complaint requested that FERC rescind théaaéfipower sales waiver
that it had previously granted to FirstEnergy Csrmarket-regulated affiliate%.The

waiver originally allowed FirstEnergy to enter irdfiiliate wholesale power supply

39 The other Complainants included: Retail EnergyfBupssociation (‘RESA”), Dynegy, Inc., Eastern
Generation LLC, NRG Power Marketing LLC, and GerfErergy Management LLC.

“OEPSA, at al. v. FirstEnergyomplaint, Docket No. EL16-34-000 (January 27,&0“Complaint”).

*1 SeeFirstEnergy Solutions Corp125 FERC 61,356 (2008); reh’g denied, 128 FBR19 (2009)
(accepting FE Solutions’ request to waive applaratf the affiliate restriction regulations over O€
protest) (hereafter “Waiver Order”).

2 See Complaint at 1-2.
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contracts without submitting the contract for FERG@iew and approvdf Complainants
requested that FERC rescind the waiver, solely va@sipect to the PPA, given the
fundamental change in circumstances since thatevams grantedf: The cited
fundamental change was that the non-bypassablgehassociated with the PPA
between FirstEnergy Solutions and FirstEnergy waéollde captive Ohio consumers to
subsidize FirstEnergy’s uneconomic generaftofherefore, as the Complaint was
premised on the fact that the waiver was initiglignted because FirstEnergy had no
captive customers, but that premise no longer £xiith respect to the Rider RRS PFA.
On April 27, 2016, FERC granted the Complaint essgtinded FirstEnergy’s
affiliate power sales waiver as it applies to tieeRRRS PPA’ FERC agreed that the
circumstances surrounding FirstEnergy’s affiliatevpr sales waiver had changed. It
found that the “non-bypassable charges presenpdtitential for the inappropriate
transfer of benefits from [captive] customers te shareholders of the franchised public

utility,” *®

and, thus, could undermine the goal of the Comonés affiliate
restrictions.*® Accordingly, FERC ordered FirstEnergy, prior tilecting any costs

under its Rider RRS, to submit the Rider RRS PRAfoRC'’s review’ under FERC’s

3 See Waiver Order.

4 See Complaint at 33.

%> See Complaint at 3.

6 See Complaint at 3, 16, n. 49.

“"EPSA, at al. v. FirstEnerg@rder Granting Complaint, Docket No. EL16-34-08@(l 27, 2016)
(“FERC Order”).

8 FERC Order at P 55 citing Order No. 697-A, FER&St& Regs. 1 31,268 at P 198; see @lguss-
Subsidization Restrictions on Affiliate Transac§o@rder No. 707, FERC Stats. & Regs.
1 31,264 at P 42, order on reh'g, Order No. 70FERC Stats. & Regs. 1 31,272 (2008).

“9 FERC Order at { 55.
%0 See FERC Order at P 53.
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affiliate PPA standards iBoston Edison Co. Re: Edgar Elec. Energy’€and

Allegheny Energy Supply Co., LEEThus, the Rider RRS as originally proposed and
approved by the PUCO cannot be effectuated untebsiatil FirstEnergy submits and
FERC approves the Rider RRS PPA. To OCC’s/INOAC®MWadge, FirstEnergy has yet
to submit the Rider RRS PPA to FERC for its revaawd approval.

B. The Modified Rider RRS Proposal should be denietiecause it
fails the three-prong settlement test.

This proceeding contains a settlement. The stanufanel/iew for considering a
settlement has been discussed in a number of Pla€€s @nd by the Ohio Supreme
Court (“Court”). As the Ohio Supreme Court state®iuff v. Pub. Util. Comm?® a
stipulation is merely a recommendation that islegally binding upon the PUCO. The
PUCO “may take the stipulation into consideratiout, must determine what is just and
reasonable from the evidence presented at thenlge&fi

The Court inConsumers’ Counsel v. Pub. Util. Crtonsidered whether a just
and reasonable result was achieved with referencetéria adopted by the PUCO in
evaluating settlements:

1. Is the settlement a product of serious bargainmgray
capable, knowledgeable parties, where therevexsity of

interests among the stipulating parties?

2. Does the settlement, as a package, benefit cusscamelr
the public interest?

155 FERC 1 61,132 (1991)Htigar).

2108 FERC 1 61,082 (2004)Allegheny).

%3 Duff v. Pub. Util. Comm(1978), 56 Ohio St.2d 367; see also Ohio Adm.eC4@01-1-30.
*d.

%> Consumers’ Counsel v. Pub. Util. Com(1992), 64 Ohio St.3d 123, 126.
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3. Does the settlement package violate any important
regulatory principle or practice?

The Modified Rider RRS proposal as a provisionhef dverall Stipulation package fails
the settlement test for the following reasons.
1. The Modified Rider RRS Proposal fails the firsfprong
of the settlement test because it is not the resudt

serious bargaining among capable knowledgeable
parties representing a diverse interest of parties.

The first prong of the settlement test asks whetinePUCO can determine that
the negotiations over the settlement took plaanienvironment of sufficient conflict
(i.e., “serious bargaining”) between knowledgeamatories representing a diverse
interest of parties is somewhat in dotfbevhile the PUCO Order held that the Third
Supplemental Stipulation (“Stipulation”) satisfitids prong®’ the Stipulation package
containing the new Modified Rider RRS Proposal duoas

First, to OCC’s/INOAC’s knowledge there were nolsetent discussions
scheduled and held at the PUCO for all intervetmegtend and discuss the proposed
modifications to the Stipulation. A Stipulation nilre considered as a package and in its
entirety>® FirstEnergy filed correspondence alleging who itred to support their
Proposal, but there was not a new Stipulation fikethis case. That FirstEnergy alleges
that the Modified Rider RRS Proposal and the Sapaoih taken as a “package” were the
product of serious bargaining among capable knaydable parties. That is a fiction,

because negotiations among the various partieg t@sle place regarding the revised

%% |n re Restatement of Accounts and Records of CE&&RL, and CSOECase No. 84-1187-EL-UNC,
Order at 7 (Nov. 26, 1985).

°" See FirstEnergy ESP IV Order at 43-45. The OQ®ismplying its support for this decision.
%8 SeeConsumers’ Counsel v. Pub. Util. Com(?.992), 64 Ohio St.3d 123, 126.
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proposal intended to circumvent FERC review, anéw Stipulation never emerged
from such negotiations.

In addition, the Stipulation no longer representiverse group of interests who
have conducted serious bargaining or negotiationss defense, FirstEnergy represents
that a portion of the signatory parties “suppoet tiing and the proposed schedule for
review.”® However, very notably, this group of supporterdomger includes the PUCO
Staff?® The Kroger Company is also no longer a firm signato the settlement by
distinguishing itself as a party that merely “do@es$ oppose” the Modified Rider RRS
Proposaf! In addition, in compliance with the PUCO’s decisia the March 31, 2016,
Opinion and Order, in order to avoid even the goktsi of prejudice to the non-
signatory parties the Consumer Protection Assatiathould, again, be disregarded as a
signatory party to the StipulatiofiSAccordingly, in a field of 54 intervening parties
this proceeding, only f4are left supporting the Modified Rider RRS Proposad, of
those 14, two are made up of FirstEnergy, the eppliin this proceeding, and Ohio
Power Co. (“AEP Ohio”), who has a vested interastaeing the Stipulation approved
due its own current PPA Rid& Moreover, the majority of the remaining signatsrie

have ostensibly agreed to be a signatory in exah&rgspecific favorable terms or

9 FE Ex. 198; See FirstEnergy Ex. 197 at 9 (RehgaFastimony of Eileen Mikkelsen).
% FE Ex. 198 at n.1 (Correspondence from C. Duretcretary McNeal, dated May 4, 2016).
61
Id.
62 See FirstEnergy ESP IV Order at 45.

% The signatory parties are: The FirstEnergy Comgmrouncil for Economic Opportunities in Greater
Cleveland, Ohio Power Company, Ohio Energy Grouty, & Akron, Cleveland Housing Network,
Citizen Coalition, Nucor Steel Marion, Inc., MatdrBSciences Corporation, International BrotherHobd
Electric Workers Local 245, Council of Smaller Eptéses, Association of Independent Colleges and
Universities, EnerNOC, Inc., Ohio Partners for Affable Energy.

% See AEP Ohio ESP III, Application (October 3, 2014
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provisions in the Stipulatiofr. This cannot be held as a group of diverse pattigsis
sufficient to approve such an important proposah&State of Ohio and its consumers.
Therefore, the Modifications to the Stipulationrdut satisfy the first prong of the
three-prong test.
2. The Modified Rider RRS Proposal fails the second

prong of the settlement test because it does notrimdit
customers or the public interest.

The Modified Rider RRS Proposal does not benefigpayers and the public
interest, and therefore should be denied, for ditadé of reasons. First, it cuts the
crucial link between the physical attributes andragion of the Sammis and Davis-Besse
power plants and the Modified Rider RRS Prop8%&irstEnergy’s original Rider RRS
proposal and eventual Stipulation was designedisare the continued operation of
Sammis and Davis-Bes&&lIn addition, FirstEnergy claimed that there wenast array
of qualitative and quantitative public interest éfts that would be derived or facilitated
by the continued operation of Sammis and Davis-8&ss

The majority of those benefits do not exist untier Modified Rider RRS
Proposal. Indeed, FirstEnergy Witness Mikkelsenatasitted that the Modified Rider
RRS Proposal does not ensure the continued opemftiany Ohio-based generatidh.
Accordingly, the Modified Rider RRS Proposal woulat include public interest
benefits, which were directly tied to the continugxbration of Sammis and Davis-Besse.

These benefits included: (a) reliability of genematsupply; (b) fuel/power supply

5 OCC/NOAC Initial Brief at 25, Case No. 14-1297-BISO (February 16, 2016).
 See OCC Ex. 44 at 7 (Kahal Rehearing Direct).

%7 See FE Ex. 13 (Testimony of Steven E. Strah).

% See OCC Ex. 44 at 7:6-10 (Rehearing Direct Testyraf Kahal).

%9 See R. Tr. | at 51:1-4 (Mikkelsen).
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diversity;° (c) thousands of power plant and “linked” jobsthrassociated income and
tax revenue for the state; and (d) avoidance dhcadditional transmission
expenditures! That is, if the Proposal is approved and the pagRider RRS is
withdrawn, the PUCO-approved Stipulation would ander deliver the qualitative and
guantitative benefits that it promised.

Second, the Modified Rider RRS Proposal is urgnst unreasonable because it
would be financially unstable and unpredictableRnstEnergy and its consuméfsThe
original Rider RRS was designed to be essentielrgmue and earnings neutral for
FirstEnergy’® That is, FirstEnergy was supposed to pay Firstn8olutions its cost of
service (per the terms of the PPA) and sell theageneration from Sammis, Davis-
Besse and the OVEC entitlement into the wholesaleket’* That resulting revenue
stream would either “finance” the ratepayer creglt;atepayers would “finance”
FirstEnergy’s revenue shortfaflIn either case, FirstEnergy’s financial positioasw
protected’® Under the Modified Rider RRS Proposal, FirstEneBgjutions is not
explicitly proposed’ to receive any revenues If market prices remairetcthan

FirstEnergy’s sponsored projections (and with n&EBBrotection for consumers) the

0 See R.C. 4928.02(C). (Such an occurrence waik \iolation of R.C. 4928.02(C) because it would
not ensure the diversity of electric supplies qdiers.)

"I See OCC Ex. 44 at 7, 12 (Rehearing Direct TestinwdMatthew |. Kahal); OEC/EDF Ex. 3 at 7:10-20
(Rehearing Testimony of John Finnigan); PUCO SEaif15 at 13 (Rehearing Testimony of Choueiki).

2See OCC Ex. 44 at 7:15-8:15, 12-13 (RehearingdDiFestimony of Kahal).

3 See FE Ex. 198 at 18:7-9 (Rehearing Direct Testinaf Mikkelsen); OCC Ex. 44 at 7:16-18
(Rehearing Direct Testimony of Kahal).

" See OCC Ex. 44 at 7:18-20 (Rehearing Direct Testinof Kahal).
> See OCC Ex. 44 at 7-8 (Rehearing Direct Testinafriyahal).
8 See OCC Ex. 44 at 8 (Rehearing Direct Testimoriyaifal).

""There has been no persuasive evidence that Mddfiider RRS revenues could not eventually be
received by FirstEnergy Solutions.
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Modified Rider RRS Proposal will enrich FirstEnengith potentially hundreds of
millions of dollars per year at consumers’ expefiddéowever, if FirstEnergy’s market
outlook is correct, then their pre-tax earningd & impaired by $561 millio”? Such a
financial loss could have adverse implicationstifa utilities’ financial integrity and
ability to meet utility service obligations for ceumer<? Therefore, the Modified Rider
RRS Proposal is unjust and unreasonable becaiss®d financially unstable and
unpredictablé?!

It is notable that FirstEnergy has provided no amgtion as to how FirstEnergy
would fund the payment of any credits to consuntérstEnergy’s claim that the
Proposal would be financially beneficial to consusnelies heavily on their projection
that consumers’ charges in the early years ofittex would be more than offset by
credits in the latter yeaP8 Although these projections are based on unreag®aall
outdated market forecastsFirstEnergy has still not explained how they woiuldd the
payment of such credits if they did materialize argbther such unlikely payments
would be funded ultimately by customers. FirstEgerd/odified Rider RRS proposal,

while still a generation rider at its cdt®is no longer directly linked to the Sammis and

8 See R.C. 4928.02(A) (Such charges to consumenttvbe a violation of R.C. 4928.02(A) because they
would not ensure the availability of reasonablyged retail electric service.)

"9 See OCC Ex. 44 at 8 (Rehearing Direct Testimoriyaifal).
1d.

#1d.

8 Sierra Club Ex. 89 (Mikkelsen Workpaper 11/30/15).

8 proffer R. Tr. IV at 876:2-14 (July 14, 2016) (Feo of OCC/NOAC Witness James Wilson’s updated
projections of the costs of Modified Rider RRS).

8 See PUCO Staff Ex. 15 at 14:1-4 (Rehearing Testjnod Hisham Choueiki).
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Davis-Besse power plantsTherefore, there is no generation to produce neegshould
the Modified Rider RRS defy logic and expectatiandg produce massive credits to
consumers. Such a rider proposal is unjust ancasoreble and should be denied.

Last, in her rehearing testimony, FirstEnergy Wesblikkelsen does not provide
any updated projection of charges or credits utiteModified Rider RRS propos¥.
Instead, FirstEnergy continues to rely on its prbga of costs and revenues under Rider
RRS, based on market forecasts developed in mid;20Xontend that customers would
receive a projected $561 million nominal creditoie eight-year rider terff.As Ms.
Mikkelsen further notes, the PUCO in its Order apprg Rider RRS averaged
FirstEnergy’s projection with one of three scenapoojected by OCC Witness Wilson to
identify a projected credit to customers of $25@iari nominal®® But neither projection
is reliable or up-to-dat®. Reliance on these projections is therefore amyiwad
unreasonable.

3. The Modified Rider RRS fails the third prong ofthe

settlement test because it violates important regatory
principles and practices.

a. The Modified Rider RRS Proposal should be
denied because it is unlawful under FERC'’s
affiliate restrictions and regulations.

The Modified Rider RRS Proposal should be deniexhbse it is in breach of

FERC'’s Orders and regulations. On April 27, 201BRE issued the FERC Order on the

8 See FE Ex. 198 at 4 (Rehearing Testimony of Mie); PUCO Staff Ex. 15 at 13:15-17 (Rehearing
Testimony of Hisham Choueiki).

8 See FE Ex. 198 (Rehearing Testimony of Mikkelsen).
87 See FE Ex. 198 at 3-4 (Rehearing Testimony of klikén).
8 See FE Ex. 198 at 3-4 (Rehearing Testimony of lin) (citing FirstEnergy ESP IV Order at 85).

8 proffer R. Tr. IV at 876:2-14 (July 14, 2016) ¢fer of OCC/NOAC Witness James Wilson’s updated
projections of the costs of Modified Rider RRS).
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EPSA Complaint? In issuing its decision, FERC repeatedly expressederns that
captive customers could be forced to subsidizeFiergy Solutions’ generatioh.

FERC noted that “the Affiliate PPA raises the patdrior cross-subsidization from [the
Companies’] retail customers—who are captive instese that they cannot avoid the
non-bypassable charge—to FirstEnergy Ohio Markétidtes.”* FERC also noted that
“there exists the potential for a franchised puhbtitity with captive customers to interact
with a market-regulated power sales affiliate irysvthat transfer benefits to the affiliates
and its stockholders to the detriment of the captiystomers,” and stressed that the
Rider RRS charges could be used to effectuategaigdine type of affiliate abuse that
FERC identified in Order No. 697-&.FERC therefore exercised its independent role to
ensure that wholesale sales of electric energycapdcity are just and reasonable and to
protect against affiliate abusé.

Instead of submitting its PPA for FERC'’s reviewsiienergy has submitted its
Modified Rider RRS Proposal in what is an obviotisrapt to circumvent the FERC
Order and FERC'’s authority. If approved, the MagtifRider RRS Proposal would
permit cross-subsidization between FirstEnergyitndiffiliates at the expense of Ohio
consumers. As FERC has recognized, an extreme déaxaiaffiliate abuse would be a
situation where a holding company, such as Firstign€orp., siphons funds from a

franchised public utility to support its failing mk&t-regulated power sales affiliate

OEPSA, at al. vFirstEnergy, Order Granting Complaint, Docket Na1B-34-000 (April 27, 2016)
(“FERC Order”).

1 See, e.g., FERC Order at 1 59, 60.
92 FERC Order at { 65.

9 FERC Order 1 60 (citing Market-Based Rates for Wémle Sales of Electric Energy, Capacity and
Ancillary Services by Public Utilities, 123 FERGY,055, FERC Stats. & Regs. 1 31,268, Order No- 697
A 1 188- 89 (Apr. 21, 2008)).

% FERC Order 1 65.
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company’® The Modified Rider RRS Proposal has created tlssipiity of just such
abuse. There is no restriction in the Modified RIB®RS Proposal that would prevent
FirstEnergy from directing the Modified Rider RR®mies to its affiliateS® Indeed,
FirstEnergy admitted that Modified Rider RRS revenaould move from FirstEnergy to
FirstEnergy Corp’

FirstEnergy also admitted that there is no prolabitn the Modified Rider RRS
Proposal on FirstEnergy Corp.’s ability to move masrfrom FirstEnergy Corp. to
FirstEnergy Solution&® To put it simply, if approved, Modified Rider RR®uld
enable FirstEnergy to siphon funds from its ratepayo FirstEnergy Solutions via the
parent compan¥’ It is also important to remember that one of theémmotivations for
the original Rider RRS was to subsidize the econaliytchallenged FirstEnergy
Solutions’ power plant¥® The evidence now suggests that FirstEnergy cowaldgige

that same subsidy indirectly via FirstEnergy Cerphe parent company of both

% FERC Order 60 n.101; Order 697-A § 198 n.280.

% See R. Tr. | at 58-75 (Mikkelsen) (FirstEnergy Weiss Mikkelsen testifying that: (1) FirstEnergylwil

not commit to using the Modified Rider RRS revenor®only FirstEnergy operations; (2) FirstEnergy
could move monies to FirstEnergy Corp. throughdiévids; (3) the Modified Rider RRS Proposal does not
prohibit FirstEnergy Corp. from giving rider reveato FirstEnergy Solutions; and (4) FirstEnergyds
proposing that the PUCO will be able to review hbe Modified Rider RRS revenues are spent).

% See R. Tr. | at 73:5-75:1 (Mikkelsen).
% See R. Tr. | at 75:16-25 (Mikkelsen).

% Modified Rider RRS may also breach the no-congigvision of 18 C.F.R. § 35.39(g), which prohibits
efforts to circumvent the affiliate restrictions§8 35.39(a) through (g).

10 5ee generally FirstEnergy Br. at 125-128; Firstgpéeply at 196-200.
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FirstEnergy Solutions and FirstEner{y. Such action would be in breach of FERC's
regulations.

In addition, the rider could still facilitate unlé&wl affiliate abuse even if the
revenues from Modified Rider RRS do not ultimatehd up with FirstEnergy Solutions.
FERC's affiliate restrictions are designed, in partprotect against the inappropriate
transfer of revenues from such customers to theekbllers of the franchised public
utility or its holding company®? Consequently, if revenues from the Modified Rider
RRS end up at FirstEnergy Corp., strengtheninfingcial position and allowing it to
support other non-utility affiliates, that wouldsalbe in violation of FERC's affiliate
restrictions. Given FirstEnergy’s admission thatdified Rider RRS revenues could be
received by FirstEnergy Cor the evidence demonstrates that a breach of FERC's
affiliate restrictions could occur if the Modifi&Rider RRS were approved. Therefore, the

PUCO should deny FirstEnergy’s Proposal.

1gee R. Tr. | at 58-75 (Mikkelsen) (FirstEnergytiéss Mikkelsen testifying that: (1) FirstEnergyi wi

not commit to using the Modified Rider RRS revenor®nly FirstEnergy operations; (2) FirstEnergy
could move monies to FirstEnergy Corp. throughdiéwids; (3) the Modified Rider RRS Proposal does not
prohibit FirstEnergy Corp. from giving rider reveato FirstEnergy Solutions; and (4) FirstEnergyads
proposing that the PUCO will be able to review hbe Modified Rider RRS revenues are spent.); Sae al
FirstEnergy Ex. 198 at 11:17-23 (Rehearing Direxstimony of Eileen Mikkelsen) (“The implementation
of Rider RRS will be solely the responsibility betCompanies. There are no contracts or any &iher

of an agreement between the Companies and FE®&ddd require the Companies to share the revenues
or expenses of modified Rider RRS with FES. Thiappsal was not designed to transfer regulated
revenues to the competitive operations (includiB$}").

192 Order 697-A 1 198.

183 g5ee R. Tr. | at 58-75 (Mikkelsen) (FirstEnergytiéss Mikkelsen testifying that: (1) FirstEnergyi wi

not commit to using the Modified Rider RRS revenor®nly FirstEnergy operations; (2) FirstEnergy
could move monies to FirstEnergy Corp. throughdiévids; (3) the Modified Rider RRS Proposal does not
prohibit FirstEnergy Corp. from giving rider reveato FirstEnergy Solutions; and (4) FirstEnergyads
proposing that the PUCO will be able to review hbe Modified Rider RRS revenues are spent).
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b. The Modified Rider RRS Proposal is in violation
of R.C. 4928.38 and Supreme Court of Ohio
precedent because it is a transition or financial
stability charge.

OCC Witness Rose opined that FirstEnergy’s Propegadt consistent with Ohio
Law.*® Under R.C. 4928.38 an electric utility may receiamsition revenues from the
starting date of competitive retail electric seevibrough the end of the market
development period; however, that time period edgn December 31, 2065.R.C.
4928.38 provides that once the utility’'s markete&lepment period ends, it “shall be fully
on its own in the competitive markéf® Section 4928.39 of the Revised Code defines
transition costs as costs unrecoverable in a cativee¢nvironment, and should no
longer be collected from consumers nofs OCC Witness Rose opined: “[clustomers
are no longer obligated to cover the operating gimg costs and guarantee a return on
generating assets owned by the Utilities’ unregalatffiliate. The Utilities are now
“wholly responsible” for whether they are in a cagtipve position in the generation
market'®’ The law is very clear that “[w]ith the terminatiofithat approved revenue
source, the utility shall be fully on its own iretcompetitive market®® and that the

PUCO *“shall not authorize the receipt of transittemenues or any equivalent revenues”

1940CC Ex. 45 at 7 (Rose Rehearing Direct).

1951t should be noted that the “Generation Transitirarge” (GTC) ended at the end of 2005, but, for
“regulatory transition charges” (RTC), the end datere extended, per the PUCO-approved stipulation.
Specifically, the stipulation indicates that the@iiecovery periods will not extend beyond Decen#der
2006 for Ohio Edison, June 30, 2007 for Toledo &wlignd December 31, 2008 for CEIl except in some
limited circumstances. Sée the Matter of the Application of FirstEnergy @oion Behalf of Ohio Edison
Company, The Cleveland Electric llluminating Compaand The Toledo Edison Company for Approval of
Their Transition Plans and for Authorization to ait Transition RevenueBUCO Case Nos. 99-1212-
EL-ETP, 99-1213-EL-ATA, and 99-1214-EL-AAM, Opini@nd Order (July 19, 2000). p. 11.”

1% 5ee OCC Ex. 45 at 7 (Rose Rehearing Direct).
1970CC Ex. 45 at 7 (Rose Rehearing Direct).
1% R.C. 4928.38.
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after the termination of the market developmeniquel”® Therefore, from December 31,
2005 forward, prices were supposed to be deternbasdd on competitive market
forces. That is, neither the utility nor its affile can charge captive customers of
regulated services for revenues to support dersglif@ower plants.

In direct relation to the Modified Rider RRS prepy comparable transition,
financial integrity, or stability-type charges weeeently deemed unlawful by the Ohio
Supreme Court'® Specifically, AEP Ohio’§"* Retail Rate Stability (‘RSR”) Rider and
The Dayton Power and Light Company’s (“DP&L”") Ser@iStability Rider (“SSR”)
were both deemed by the Ohio Supreme Court to @aviul. The Court held that AEP
Ohio’s RSR was an unlawful transition charge, ievant part, because it was proposed
“as a means to ensure that the company was noiciedsy harmed during its transition
to a fully competitive generation market over theee-year ESP period* The Court
further stated that the RSR’s intended effect odtd[ing] AEP-Ohio with sufficient
revenue to ensure it maintains its financial intggas well as its ability to attract capital”
did not justify its approval by the PUC®?

The Modified Rider RRS Proposal is legally indigtirshable from the recent
Ohio Supreme Court precedent. It is uncontrovetttatithe original Rider RRS would

directly support FirstEnergy’s economically-chatied, non-competitive, generation-

109 Id

110 5eeln re Application of Columbus S. Power Qdq. 2016-Ohio-1608, ankh re Application of Dayton
Power and Light Co.Case No. 2016-Ohio-3490 (in these cases the Qlpoeghe Court denied similar
charges on the basis that they were transitioanfifal integrity or stability-type charges).

11 Ohio Power Co. and Columbus Southern Power Co.
H21n re Application of Columbus S. Power Q¥q. 2016-Ohio-1608, Para. 23.
13 5eeln re Application of Columbus S. Power Qd¥g. 2016-Ohio-1608, Para 35-36.
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owning affiliate FirstEnergy Solutions’ Sammis abavis-Besse power plant§: While
FirstEnergy has modified its Rider RRS proposdiag not modified the potential
ultimate destination of its revenues to save il;nfaunregulated competitive enterprise
at captive customers’ expenseIndeed, FirstEnergy admits that it cannot guaetitat
the revenues from the Modified Rider RRS do noteoaigain, end up in the hands of
FirstEnergy Solutions:® Further, the Modified Rider RRS will ensure thehcial
integrity, and prevent the further financial harfmFrstEnergy, FirstEnergy Solutions
and/or FirstEnergy Corf/In fact, FirstEnergy admitted that the Modified RiRRS
revenues would improve its credit ratifg8.As has been stated in this rehearing
proceeding an improved credit rating would ensurstEnergy receives more favorable
terms when accessing the capital matk&therefore, the Modified Rider RRS Proposal

has the same intended effect as AEP’s Rider RSRsastmilarly, an unlawful charge.

14 35ee FE Ex. 37 at 2-3 (Direct Testimony of Donaldull (FirstEnergy direct testimony explaining that
the economic viability of Sammis and Davis-Besgeiardoubt and the Rider RRS would permit the glant
to stay in operation).

15g5ee R. Tr. | at 58-75 (Mikkelsen) (FirstEnergytiéss Mikkelsen testifying that: (1) FirstEnergyi wi

not commit to using the Modified Rider RRS revenor®nly FirstEnergy operations; (2) FirstEnergy
could move monies to FirstEnergy Corp. throughdiéwids; (3) the Modified Rider RRS Proposal does not
prohibit FirstEnergy Corp. from giving rider reveato FirstEnergy Solutions; and (4) FirstEnergyds
proposing that the PUCO will be able to review hbe Modified Rider RRS revenues are spent.); Sae al
FE Ex. 198 at 11:17-23 (Rehearing Direct Testimofhiileen Mikkelsen) (“The implementation of Rider
RRS will be solely the responsibility of the Comfsn There are no contracts or any other forrmof a
agreement between the Companies and FES that wequite the Companies to share the revenues or
expenses of modified Rider RRS with FES. This psapavas not designed to transfer regulated revenues
to the competitive operations (including FES).").

116 Id.

117 Id.
185ee R. Tr. | at 76:1-5 (Mikkelsen) (“Q. The cotien of revenues under the proposal would improve

some of the credit metrics for the companies theditrating agencies look at in rating a company,
correct? A. Yes.”)

19pyCO Staff Ex. 15 at 15 (Rehearing Testimony ob@fiki) (testifying that revenues through Staff's
proposed Credit Support Rider will assist Firstigyan receiving more favorable terms when accessing
the capital markets).
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C. The Modified Rider RRS Proposal should be
denied because it cannot be authorized by the
PUCO under R.C. 4928.143(B)(2)(d).

Under R.C. 4928.143(B)(2)(d), an ESP may provideofdnclude terms,
conditions, or charges relating to, among othergsij “limitations on customer shopping
for retail electric generation service...as wouldéhe effect of stabilizing or providing
certainty regarding retail electric servicd*FirstEnergy alleges that its Modified Rider
RRS Proposal satisfies this standard, as the PUsliDitne Rider RRS did, because it is a
“financial limitation on the consequences of custoishopping.*** This is a tortured
reading and interpretation of the statute, whicimg®rrect for several reasons.

First, FirstEnergy is wrong because the plain regdif the statute does not state
that an ESP may include charges related to “firhor “physical” limitations on
shopping. It is well-established canon of constaicthat when the language of a statute
is plain and unambiguous it must be given thatoeffé Here, the statute plainly allows
for an ESP to include “terms, conditions, or charg#ating to limitations on customer
shopping for retail electric generation service*?> The statute is not ambiguous in its
language or construction and, therefore, the ptaaning of its terms must be given
effect. Such an effect would not allow for the Mgetli Rider RRS’s due to its alleged

financial limitation on customer shopping. The psal should be denied.

120R.C. 4928.143(B)(2)(d).

12LEE Ex. 197 at 10-17 (Mikkelsen Rehearing Testimony
122 geeCaminetti v. United State842 U.S. 470, 485 (1917).
123 R.C. 4928.143(B)(2)(d).
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Second, the Modified Rider RRS Proposal will notiticustomer shopping
because it is a non-bypassable ritféhat is, all of FirstEnergy’s distribution
customers, shopping and non-shopping alike, wiltherged or credited for the Modified
Rider RRS:? If the charge cannot be avoided then it will nopact a customer’'s
decision to shop or not shop. Indeed, consumetgantinue to obtain generation
service either through the SSO or through contrnadtsa CRES provider or aggregation.
The Modified Rider RRS will not change any partteé shopping process and will not
restrict or otherwise limit customer shopping iry aray?° Therefore, the Modified
Rider RRS does not relate to limiting customer ginag.

Third, even if FirstEnergy’s tortured interpretatiof the statute was used, the
Modified Rider RRS would still be inconsistent wihC. 4928.143(B)(2)(d) because the
Modified Rider RRS does not “financially limit casher shopping*’ In FirstEnergy
ESP IV Order, the PUCO seems to hold that if coresunills under a rider reflect a
generation price that is partly cost-based andypararket-based, then that will result in
a financial limitation on customer shopping foraikélectric generation servicé® This
is not true. Such a rider does not financially timshopping customer unless the charge
is only allocated to shopping customers. The faat the Modified Rider RRS is non-

bypassabl&é® means that the charge is not a limit on shoppirsgomers, but on all

124R. Tr. 1 at 50:12-17 (Mikkelsen) (FirstEnergy Wass Mikkelsen stating that the modified Rider RRS
applies to both shopping and non-shopping custgmeEsEx. 13 at 5 (Testimony of Steven E. Stah).

125 Id

18R, Tr. | at 49:21-24 (Mikkelsen) (“Q: And the pwsal does not place any restriction on the ablity
retail customers to shop for their energy corret?'es.); FE Ex. 13 at 6-7 (Testimony of SteverSEah).

127 5ee R.C. 4928.143(B)(2)(d).
128 FirstEnergy ESP IV Order at 109 (March 31, 2016).

129g5ee R. Tr. | at 50:12-17 (Mikkelsen) (FirstEnewitness Mikkelsen stating that the modified Rider
RRS applies to both shopping and non-shopping mests); FE Ex. 13 at 5 (Testimony of Steven E. Stah)
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customers. Therefore, the charge, if the PUCO#&rjpretation is followed, would be a
financial limitation on all customer bills, not jushopping customers’ bills.

Last, it is important to note that following suahiaterpretation of R.C.
4928.143(B)(2)(d) could be dangerous legal preceiderconsumers. This statutory
interpretation would enable a utility to claim tlzety generation-related rider that is not
completely based on market pricing is complianhwiite Revised Code and has received
the PUCO'’s “stamp of approval.” The possibilityrafers that could harm consumers
would be endless.

d. The Modified Rider RRS Proposal should be

denied because it violates regulatory principles
and practices regarding the SEET test.

The Modified Rider RRS Proposal violates importagulatory principles and
practices because the proposed exclusion of RIB& iRvenues and expenses (if any) in
the annual SEET reviéWi? of FirstEnergy is inconsistent with Ohio I&tvand prior
PUCO order$? While certain exclusions to net earnings usedatoutate return on
equity for SEET purposes are allow&dexclusions of revenues and expenses for SEET

purposes should generally be limited to those aawatwith non-recurring, special, and

130FE Ex. 198 at 18 (Rehearing Testimony of Mikke}sen
1315ee R.C. 4928.143(F).

132 Seeln the Matter of the Investigation into the Devetamt of the Significantly Excessive Earnings Test
Pursuant to Amended Substitute Senate Bill 22 Electric Utilities, Case No. 09-786-EL-UNC, Finding
and Order (June 30, 2010).

133 For example, the earnings from off-system salesbeaexcluded on a case-by case basis and an
exclusion to a utility’s net income as a resulB&ET refund can be made in the year when the aigurt
is made. Seln the Matter of the Investigation into the Devetamt of the Significantly Excessive
Earnings Test Pursuant to Amended Substitute S&ila21 for Electric Utilities,Case No. 09-786-EL-
UNC, Finding and Order at 9, 15 (June 30, 2010).
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extraordinary item$** As OCC Witness Dr. Duann states, adjustmentsetoetenues

and expenses for SEET calculation are generallyddro extraordinary, special, one-
time-only events such as gains and write-offs dased with asset disposition or
regulatory events or earnings from affiliated comipa’* In contrast, the Modified

Rider RRS is a recurring mechanism that will cdligtarges (or allegedly render credits)
over an extended period of tif&.That is, the Modified Rider RRS will deliver a tear
and continuous stream of charges (or credits)rstEnergy or customers. It is not a
special item or one-time event and thus shouldeaxcluded from SEE®!

To allow Modified Rider RRS charges to be excluttech SEET would also be
non-compliant with PUCO precedent. Several simitders, that have recently been
approved, were not excluded from SEET calculati®pecifically, The Dayton Power &
Light Company’s Service Stability Rider (“SSE*and the Ohio Power Company’s
Retail Rate Stability Rider (‘RSR'S® are both stability-type riders that are not exehiid
from SEET calculations. The Modified Rider RRS, &i&SR, and Rider RSR are all
permanent and regularly collected by their resgeatiectric distribution utility. Rider
SSR and Rider RSR were not treated as special aachsvere not excluded from SEET
calculations. It would be inconsistent to allowkd Modified Rider RRS to now be

excluded from SEET.

134 Seeln the Matter of the Investigation into the Devetamt of the Significantly Excessive Earnings Test
Pursuant to Amended Substitute Senate Bill 22 Electric Utilities, Case No. 09-786-EL-UNC, Finding
and Order at 18 (June 30, 2010) (“Accordingly,tfee SEET calculation, the earned return will egbal
electric utility’s profits after deduction of alkpenses, including taxes, minority interest, arefgrred
dividends, paid or accumulated and excluding amymeeurring, special, and extraordinary items.”).

1350CC Ex. 43 at 8 (Rehearing Direct Testimony of Daniel J. Duann, Ph.D.).
136 OCC Ex. 43 at 8 (Rehearing Direct Testimony of Daniel J. Duann, Ph.D.).
1370CC Ex. 43 at 8 (Rehearing Direct Testimony of Daniel J. Duann, Ph.D.).
% See Case No. 12-426-EL-SSO.

% Case No. 11-0346-EL-SSO.
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e. The Modified Rider RRS Proposal is in violation
of R.C. 4928.02(H).

Under R.C. 4928.02(H) it is the policy of the Statéhio to:

[e]nsure effective competition in the provisionrefail electric
service by avoiding anticompetitive subsidies flogvirom a
noncompetitive retail electric service to a conpatiretail electric
service or to a product or service other than Iretactric service,
and vice versa, including by prohibiting the reagvef any

generation-related costs through distribution angmission

rates**°

Here, the Modified Rider RRS Proposal is a non-bgphle charge to distribution
customers assessed by FirstEnergy that could paitgrend up in the hands of
FirstEnergy’s noncompetitive affiliate, FirstEner8glutions'** In addition, the non-
bypassable charge collected through Modified RRIRE could only benefit one
generation supplier, FirstEnergy Solutions, becaliseevenues would be kept within
the FirstEnergy family of companié¥. These would amount to benefits from additional

revenues that other competitive suppliers in theketado not receivé!® Accordingly, an

140R.C. 4928.02(H); See al$ndus. Energy Users-Ohio v. Pub. Util. Com&008-Ohio-990, 117 Ohio St.
3d 486, 487-88, 885 N.E. 2d 195, 198lfidus. Energy Users-Ohithe Supreme Court of Ohio reversed a
PUCO finding authorizing the use of distributionveaues to subsidize the cost of a generation fiadilie
Supreme Court’s references in the case to R.C..0988) are to the same language now in R.C.
4928.02(H) due to the 2008 addition, in Senate &ll, of R.C. 4928.02(F)Elyria Foundry Co. v. Pub.
Util. Comm.2007-Ohio-4164, 114 Ohio St. 3d 305, 315, 871 RdE1176, 1188 (iklyria Foundry,fuel
costs in a standard service offer were not perchitiehe deferred for later recovery through a non-
bypassable distribution charge, i.e., a chargeiegige to all customers).

141gee R. Tr. | at 58-75 (Mikkelsen) (FirstEnergytiéss Mikkelsen testifying that: (1) FirstEnergyi wi

not commit to using the Modified Rider RRS revenoer®nly FirstEnergy operations; (2) FirstEnergy
could move monies to FirstEnergy Corp. throughdiéwids; (3) the Modified Rider RRS Proposal does not
prohibit FirstEnergy Corp. from giving rider reveato FirstEnergy Solutions; and (4) FirstEnergyds
proposing that the PUCO will be able to review hbe Modified Rider RRS revenues are spent.); Sae al
FirstEnergy Ex. 198 at 11:17-23 (Rehearing Direxttimony of Eileen Mikkelsen).

142 See R.C. 4928.02(C) (Such an occurrence woul\belation of R.C. 4928.02(C) because it would
not ensure the diversity of electric supplies qdiers.)

143 Id
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approval of the Modified Rider RRS is a violatidnstate policy and applicable legal
precedent.

C. The PUCO Staff's Credit Support Rider violates he law,
harms consumers, and sets a precedent of dangerqusblic

policy.
The staff of the PUCO has opposed FirstEnergy' pé&sal by stating that

FirstEnergy’s new proposal eliminates importantdfgs that the PUCO had relied on in
its March 31 Opinion and Ord&t* Under the false guise of grid modernization, treffS
of the PUCO has proposed a rider (inaptly titlesl ‘tBistribution Modernization Rider”),
which would provide credit support for FirstEnetggt will require consumers to “assist
the Companies in receiving more favorable termsnidteessing the capital markét™
Only tangentially related to grid modernizationistproposal would provide an annual
$131 million consumer funded cash infusidrfor three years with an option for two
more years?’ The PUCO staff predicted that this proposal wallow FirstEnergy to
borrow money at lower interest rates to fund gristlernization program$® However,
there are no requirements that FirstEnergy spenmtkegnon grid modernization after
receiving these fund$?

The PUCO staff has determined this credit suppapgsal is necessary because

FirstEnergy Corp. (the parent company of the aledistribution companies) is likely to

144 pUCO Staff Ex. 15 at 13 (Choueiki Direct).
145 pUCO Staff Ex. 15 at 13 (Choueiki Direct).
146 pyCO Staff Ex. 13 at 3 (Buckley Direct).
147pPUCO Staff Ex. 13 at 7 (Buckley Direct).
“8pyCo Staff Ex. 15 at 15 (Choueiki Direct).

M9R. Tr. IV at 957 (Choueiki Cross)(stating thatrthis no mandate that cash collected through teeiCr
Support Rider would go to grid modernization initias).
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be downgraded by credit ratings agen¢i8&Jpon closer inspection, it becomes clear
that this downgrade is due to the FirstEnergy Corpismanagement of its own
competitive generation affiliatés! In a manner, Ohio consumers would be footing the
bill for a credit support proposal that is necegsare to management’s decisions
regarding FirstEnergy’s competitive affiliates.

Furthermore, as will be detailed below, the credjport proposal violates Ohio
law, sets a dangerous public policy precedenthamchs consumers. Ohio consumers
should not bear the burden of bailing out the mansnt of FirstEnergy for their
decisions in the deregulated competitive marketgpldberefore, the OCC/NOAC
recommend that the PUCO act to protect consumerslany Staff's proposal.

1. PUCO Staff's credit support proposal violates Olo law.

The PUCO Staff’s credit support proposal cannaapigeroved by the PUCO
because it is not a provision permitted under aR E& does not qualify as a valid
distribution modernization charge). Itis alsousmtawful transition charge. Staff's credit
support proposal is unprecedented and unwarraatetit would be unreasonable for the
PUCO to order customers to fund.

a. Staff credit support proposal does not meet the

required standards for distribution
infrastructure and modernization incentives.

The PUCO Staff claims that this is a distributiofrastructure and modernization
rider that fits under 4928.143(h). However, stafifedit support proposal meets neither

of these requirements. R.C. 4928.143 sets outtémelard for distribution modernization

150 5ee PUCO Staff Ex. 13 at 2 (Buckley Direct).
151 See OCC Ex. 46 at 4 (Kahal Rehearing Rebuttal).
1520CC Ex. 46 at 4 (Kahal Rehearing Rebuttal).
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charges that may be included in an ESP. An ESk imséude, “provisions regarding
distribution infrastructure and modernization inivegs for the electric distribution

utility” *>*that “include a long-term energy delivery infrastiure modernization plan for
that utility or any plan providing for the utilig/recovery of costs, including lost revenue,
shared savings, and avoided costs, and a justasdmable rate of return on such
infrastructure modernizatiort> When approving one of these provisions, the PUCO
must “ensure that customers' and the electricibligton utility's expectations are
aligned” with regards to reliabilit}?° Staff's credit support proposal fails all these
requirements.

Under the statute, the provision must be useddmtribution infrastructure and
modernization incentives:> Despite its name, the Staff's so called “Distribnt
Modernization Rider” is not structured as a disttibn infrastructure and modernization
incentive. Staff Witness Buckley specifically téstd that, “[t]he rider would be
established to allow the Ohio Regulated Distributigilities to provide the appropriately
allocated support for First Energy Corporation @main investment grade by the major
credit rating agencies™ Staff Witness Buckley clearly states that the nmirpose of
the rider is to provide a cash infusion to ensurstEnergy Corp. can maintain its credit

rating at the expense of consumers.

133R.C. 4928.143(h).
154 |C|

155 Id

156 Id

157pyCO Staff Ex. 13 at 2 (Buckley Direct).
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PUCO Stalff claims that this credit support will ihné&lirstEnergy receive “more
favorable terms when accessing the capital markathd thus “enable the Companies to
procure funds to jumpstart their distribution gmadernization initiatives™ However,
there is no requirement that FirstEnergy spendodtiyese monies on grid
modernizatiort®® This is not regulated recovery for necessary itmests, nor is it even
a scheme that allows for accelerated recoverywastment (like many riders). Itis
simply providing money for FirstEnergy Corp. toestgthen its balance sheet. Whether
the utility actually spends money to modernizedhd is very much up in the air.

In addition, FirstEnergy already has the Delivegp(fal Rider “DCR,” which
Staff acknowledged provides the utilities the @pilo fund improvements to the
distribution infrastructuré®* A properly structured DCR could be included in the
Utilities’ ESP as a distribution infrastructure amédernization charge. But providing
money so the parent company can maintain its cratiitg does not meet the definition
of incenting or promoting distribution modernizaticonsistent with Ohio law.

Furthermore, even if this proposal did requirerdistion modernization, it would
still fall short of meeting the statutory requireme Under R.C. 4928.143(h), the PUCO
must determine, before approving the provision, toigtomers’ and the distribution

utility’s expectations are aligné& However, as OCC testified in the first phase & th

138 pyCO Staff Ex. 15 at 15 (Choueiki Direct).
139 pUCO Staff Ex 15 at 15 (Choueiki Direct).
10 5ee R Tr. IV at 957 (Choueiki Cross).

81 pyCO Staff Ex. 4 at 6 (Nicodemus Direct) (desawgpihe Delivery Capital Rider as a distribution
infrastructure incentive).

1625eeR.C. 4928.143(h).
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case, customers and FirstEnergy’s expectationsaraligned->® Additionally, Staff has
not presented any new evidence beyond what wamalligpresented at the hearing to
show that these expectations are in alignm¥&ntThe PUCO should reject the DMR
because it fails to meet the statute.

b. Staff's credit support proposal is an unlawful
transition charge.

Staff’s credit support proposal is an unlawful siion charge that requires
consumers to improperly subsidize competitive gatnan efforts of FirstEnergy Corp.
Staff’s credit support proposal seeks to funnel eyaio FirstEnergy Corp. to cover
financial losses associated with its competitiveagation business. Ohio law bars the
PUCO from authorizing “the receipt of transitioweaues oany equivalent revenues by
an electric utility[.]” after the market developnigreriod has ended (200%5° The Ohio
Supreme Court (“Court”) has determined that eveudih something was not explicitly
labeled as transition revenue, it can still be wered “transition revenué®® As part of
that case, the Court determined that AEP’s Retalbifity Rider (“RSR”) included the
recovery of unlawful transition revenue. The Caw¢rturned the PUCO'’s approval of

that rider:®” When looking at AEP’s transition revenues the €aoted that Rider RSR

183 5ee OCC Ex. 27 at 19-21 (Williams Direct Publifjq( the extent that the FirstEnergy customer
perception survey indicates that the Utility’s arsers are unwilling to pay more to avoid non-major
outages, customers and FirstEnergy expectatioreecoing reliability are not aligned.”).

184R. Tr. Il at 469 (Turkenton Cross) (stating the ailignment of expectations was addressed byffa sta
Witness in the original 41 days of hearing).

185R.C. 4928.38 (emphasis added) (the statute deesecan exception for R.C. 4928.21 and R.C. 4928.40
however, neither are applicable in this context).

186 gyt the fact that AEP did not explicitly seeknsition revenues does not foreclose a finding tiet
Company is receiving the equivalent of transitiememue under the guise of the RSR.Re Application
of Columbus Southern Power Chlo. 2013-0521, 2016-Ohio-1608, slip op. at {2ki¢2016) (“AEP
Transition Revenue Case”).

187 AEP Transition Revenue Case at 738.
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was approved to “provide AEP-Ohio with sufficieetzenue to ensure it maintains its
financial integrity as well as its ability to atttacapital.*®® The Court’s decision was
subsequently reinforced when the Court recentlysamdmarily rejected DP&L’s Service
stability charge as an unlawful transition chafe.

Staff’s credit support proposal is a transitionrgieethat is meant to support the
financial integrity of its parent company. As sth&bove, it is abundantly clear that
Staff's proposed credit support rider is maintaifedhe benefit of keeping FirstEnergy
Corp. at an investment grade ratii§From the documents that are attached to Staff
Witness Buckley’s testimon{* it becomes evident why FirstEnergy Corp.’s creslit
dropping.

In its rationale for changing FirstEnergy Corp.lglook to negative, Standard &
Poor’s describes “weak commodity prices” and “[tlhgher-risk competitive business
greatly increases the company’s [FirstEnergy Catan] exposure to lower generation
volumes and commodity price$’® Low commodity prices have resulted in the outlook
weakening for FirstEnergy Corp.’s competitive adfies, like FirstEnergy Solutions,
which in turn has caused the negative outlookHerdorporate parent. There is no

problem with the Ohio electric distribution utié8, who are recovering their costs and

168 AEP Transition Revenue Case at {36.

%90 Re Application of Dayton Power and Light Comp#mstablish a Standard Service Offer in the
Form of an Electric Security PlamNo. 2014-1505, 2016-Ohio-3490, slip op. at 11i¢29016) (“DP&L
Transition Revenue Case”).

10 5ee PUCO Staff Ex. 13 at 2 (Buckley Direct).

" Wwhile these documents were originally filed asfitEntial, these confidentially claims were waivey
FirstEnergy. R Tr. | at 31.

172pyCo Staff Ex. 13 at Attachment 3, pg 2-3 (Buckbegect).
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have a strong financial outlodk’ Staff's credit support proposal is an anti-contpeti
subsidy that is propping up FirstEnergy Corp. sues with its unregulated subsidiaries.
Staff acknowledges that it will provide the pareampany with revenue to ensure it is
able to maintain its credit and as a result, atapital'’* This sort of financial
integrity/transition charge is exactly what the @as put a stop to in its decision in the
AEP Transition Revenue Cadéand the corresponding DP&L Transition Revenue
casé’® There is a bit of irony in the fact that FirstEge Solutions fought against
Dayton Power & Light’'s anticompetitive financiakagrity/transition charge, and yet its
affiliate EDU’s are now seeking a similar chargestisidize its competitive busineggs.
Staff’s credit support proposal is a blatantlyghé financial integrity/transition charge
that should be rejected by the PUCO.

2. Staff’s credit support proposal is bad public pbcy and
harms consumers.

In addition to being illegal, Staff's credit suppproposal sets bad precedent and
directly harms consumers. The PUCO should not all@wegulatory process to be
undermined by FirstEnergy seeking to bail-out @sept or its unregulated affiliates.
Such a bail-out would be borne on the shouldefarstEnergy’s customers. To place the
additional uneconomic monetary burden of such hdwdion the shoulders of the

economically depressed regidffiehat FirstEnergy serves violates the basic policy

3 The FirstEnergy Companies all have higher ratthgs FirstEnergy Corp. (BBB+ compared to BBB-),
PUCO Staff Ex. 13 at Attachment 3, pg 6-7 (Bucklesect).

174 pUCO Staff Ex. 13 at 2 (Buckley Direct).
175 AEP Transition Revenue Case at {38.
176 Dp&L Transition Revenue Case at 1.

71n the Matter of the Application of The Dayton Powrd Light Company for Approval of its Electric
Security PlanCase No. 12-426-EL-SSO, Opinion and Order at 19.(8€2013).

178 See OCC Ex. 27 at 6-8 (Williams Public Direct).

39



rationale that is articulated in Ohio 1&W.Therefore, the PUCO should reject Staff's
credit support proposal and take action to pref/@stEnergy from harming consumers.
a. Neither the Staff nor the Companies have proven
the need for emergency rate relief. In any event,

emergency rate relief is not a provision available
to utilities under an electric security plan

The proposal circumvents the emergency rate refggtites and would set a bad
precedent of the PUCO bailing out unregulated congsa Regulation of Ohio’s electric
distribution utilities does not occur solely thréupe venue of an ESP case. When a
distribution utility is in dire need of cash or gehcy, it can rely on the emergency rate
relief statute’®® The PUCO has already set out the standards refioire utility to meet
the requirements of the rate relief statiifeThe ultimate question in that analysis is
“whether, absent emergency relief, the utility il financially imperiled or its ability to
render service will be impaired®

FirstEnergy’s present predicament does not cugrendet the requirements of the
rate relief statute. As stated above, the fundaahésgue is in the financial weakness of
FirstEnergy’s unregulated affiliates and its paré&untrthermore, there is no provision in

the ESP statute to allow for recovery for emergeaty relief or financial integrity

179 5ee R.C. 4928.02 (H) (“Ensure effective compatitiothe provision of retail electric service by
avoiding anticompetitive subsidies flowing from @ngompetitive retail electric service to a compedit
retail electric service or to a product or senatieer than retail electric service, and vice veirseyding
by prohibiting the recovery of any generation-rethtosts through distribution or transmission rates
R.C. 4928.02 (A) (“Ensure the availability to comsrs of adequate, reliable, safe, efficient,
nondiscriminatory, and reasonably priced retaittele service”).

180 5ee R.C. 4909.16.

1811n the Matter of the Application of Akron Thermial®, for an Emergency Increase in its Steam and Hot
Water Rates and Charggsase No. 00-2260-HT-AEM, Opinion and Order at 6 (25, 2001).

182 Id
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charges®® Financial distress in the unregulated companiesishe concern of the
PUCO, and the PUCO can only take action that isigrd by law to directly protect the
FirstEnergy EDUs from adverse consequences. Addiliyy there has been no showing
by the utility that absent emergency relief, thelswill be financially or imperiled or
their ability to render service will be impaired.

There are important policy goals involved in prevmgconsumers from bailing
out FirstEnergy’s corporate parent. One of thedeips is that in doing so, the PUCO
could be incenting risky behavior on the part & tlorporate parents of distribution
utilities. This is exemplified in the economic cept of “moral hazard.” Moral hazard is
the notion that, “there is a distorted incentiveistiure in place that motivates investors to
make suboptimal choices because they do not beadWerse consequences of these
choices.*®* By bailing out FirstEnergy’s parent corporatidme PUCO would be
promoting additional risky behavior. Furthermorerthwould be no incentive not to
engage in risky behavior for the corporate parecthbse they know the PUCO will
insulate them from any bad consequences at cagiiveumers’ expense. Such a policy
precedent would in the end harm consumers bechagemould bear the burden of

bailing out these parent corporations.

18 See R.C. 4928.143 (This statute specifically omnitg mention of financial integrity, which is inded
in the Market Rate Offer statute, R.C. 4928.142).

184 ois R. Lupica;Transition Losses in the Electric Power Market: Aaenge to the Premises
Underlying the Arguments for Compensatib@ RITGERSL. REv. 649, 677 (2000).
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b. Staff’s credit support proposal directly harms
consumers.

Under Staff's credit support proposal, Ohio constgaee being made to atone
for the past corporate decisions made by FirstBremyvn managemerit®> Such an
outcome forces consumers to pay a premium to grttecshareholders of FirstEnergy.
The PUCO should act to ensure that consumers watilba bailing-out FirstEnergy Corp.

As OCC Witness Kahal points out:

The weak credit ratings cited by Witness Buckles;, ar fact, the

direct result of FE Corp management’'s own pastaarte

decisions (and its unregulated operations), andy®hio

regulation. It is unfair to hold utility customeaiscountable for

those FE Corp policy decisions and force them bsslize

shareholders and FE Corp’s unregulated operatf§ns.
The end result of Staff's credit support proposdiail-out and subsidization of
FirstEnergy Corporation and its unregulated openatin the rates that captive
consumers pay for electricity. Such a result imishand unreasonable and would result
in Ohio consumers paying $400 to $650 million imrges over the course of three to
five years'®’

Staff Witness Buckley suggests to collect thesel$usubject to refund if
FirstEnergy Corporation does not agree to keepesiquarters in Ohity® This is an
appropriate provision, but does not take into antthe sheer illegality of Staff's

proposal, and its likelihood of being overturnedthy Ohio Supreme Court. Therefore,

OCC/NOAC would recommend that if the PUCO wereatceetthe extreme action of

185 0CC Witness Kahal describes weak financials thaehresulted in an undercapitalized FirstEnergy
Corporation. Se®CC Ex. 46 at 11 (Kahal Rehearing Rebuttal).

18 OCC Ex. 46 at 4 (Kahal Rehearing Rebuttal).
1870CC Ex. 46 at 3 (Kahal Rehearing Rebuttal).
188 pyCO Staff Ex. 13 at 7 (Buckley Rehearing Direct).
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approving an additional $400 to $650 million in ies to consumers (which it should
not), they should be collected subject to refund.

It also appears that the PUCO staff is unique éir theal to solve FirstEnergy’s
corporate woes. As OCC Witness Kahal states, ‘fgli®no evidence that any rate or
earnings enhancement initiative in other jurisdiasi will be forthcoming*® If Ohio
chooses to bail-out FirstEnergy it will be alongpnoviding direct credit support to
FirstEnergy Corp.

This is especially true when FirstEnergy coulémsgithen its balance sheet
through other actions, including equity share s&f®BirstEnergy corporation shares
currently sell for a healthy premium over their ka@lue®®* FirstEnergy should be
engaging in actions like thi€? and their cash flow improvement prografrto support
their balance sheet instead of relying on Ohio oores's to bail them out.

Finally, the PUCO should investigate the apprdpriass of taking action to
prevent the Ohio EDU’s from suffering any conseaésnof a ratings downgrade. OCC
Witness Kahal suggests that low cost “ring-fencibg’investigated by FirstEnergy as a
possible action to be takéH As OCC Witness Kahal describes it:

Credit-rating agencies are concerned with the piatieior bond

holder losses due to default and bankruptcy. fiirishis reason
that S&P and Moody’s are concerned with affiliaek issues

189 OCC Ex. 46 at 8 (Kahal Rehearing Rebuttal).
10 0CC Ex. 46 at 12 (Kahal Rehearing Rebuttal).

191 Id

192 EirstEnergy Witness Mikkelsen has stated thatEirergy Corporation is issuing $500 million in egui
and this would provide credit support for the Comnipa. R. Tr. X at 1678 (Mikkelsen Rebuttal Cross).
These actions are the proper means to providet@egport and should be continued.

193 FE Witness Moul describes the Cash Flow ImproverReogram that could result of savings of $155
million in 2016 and $240 million in 2017. Tr. XXXHt 6576-6577 (Moul Rebuttal Cross).

194 0CC Ex. 46 at 13 (Kahal Rehearing Rebuttal).
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when assigning ratings to the FE Ohio Utilitiesg &imis is why

they employ a consolidation criterion. It is ptésito address this

problem by putting in place structural separaticgasures that can

help protect the FE Ohio Utilities from such aé#ike and parent

financial and bankruptcy risk. Such measuresgdded) would be

far less expensive than the $400 million to $65Moni customer

cost recommended by Witness Bucki&y.
While OCC/NOAC do not recommend ring-fencing asttine, it should be investigated
as a possible solution that could protect the Eiretgy EDUs from the risks associated
with a ratings downgrade of the parent corporatiot. surprisingly, the New Jersey
Board of Public Utilities has already suggested FustEnergy’s New Jersey affiliate be
required to have such a study in its most receataasé>® The PUCO should reject
Staff's credit support proposal and require thatrttanagement of FirstEnergy explore

ring-fencing to protect the utilities.

3. Even if the PUCO adopts Staff's Credit Support Rier,
it should reject OEG’s proposed rate design.

Staff’s credit support proposal directly harms aonsers, but OEG’s proposed
rate design would go even further by allocatingspiportionate amount of the Rider
DMR costs to FirstEnergy’s residential customanstd rebuttal testimony to Staff's
proposal, OEG proposes that Staff's credit suppaposal (Rider DMR) should be
allocated based 50 percent on distribution reveandss0 percent based on demand (4
Coincident Peak)?” This allocation is inappropriate because it walikproportionally
allocate costs to residential consumers to thefli@idnigh usage industrial and

commercial customers. OEG Witness Baron testifiadl his proposal would allocate up

195 0CC Ex. 46 at 14 (Kahal Rehearing Rebuttal).
196 Id

197 OEG Ex. 7 at 3 (Baron Rehearing Rebuttal).
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to $57 million dollars of the credit support riderresidential customefs® OCC/NOAC
propose that if the PUCO approves Rider DMR (tHeyusd not), then the PUCO should
allocate costs to all customers on the basis gfeg6ent kwh allocation and 50 percent
Demand (4 Coincident peak). This would result m@&e equitable distribution between
a pure demand or pure energy allocation. OCC/NGCa€ ho position on the intra class
allocation methodology to be used for other custoctasses.

D. FirstEnergy’s modifications to the Staff Propos&are harmful

to consumers and should not be considered for appval by the
PUCO.

The PUCO should not consider approving the PUCH 8roposal, as argued
above. However, if the PUCO does find merit in¢bacepts contained in the PUCO
Staff Proposal, then OCC/NOAC recommend not adgptie more extreme
modifications to the Credit Support Rider advocdigdrirstEnergy.

FirstEnergy modified the Staff proposal in two glist ways. Simply,
FirstEnergy wants to collect much more money ovexuah longer period of time. First,
the Utilities propose the remaining term of the EB®, eight years§® as a period of
time over which the Credit Support Rider would beffect to collect money from
customers instead of three years with the poteapiabn to extend for an additional two
years, as proposed by Staff. Second, FirstEnegyggosal would significantly increase
the charges to consumers allowing it to chargeoonists up to $1.13 billion per year.
This is a big jump up from Staff’s proposal whicbwd allow FirstEnergy to collect
$131 million per year from consumers. FirstEnesgy'oposed modifications would

cause great harm to customers and should not ve\agapby the PUCO.

198 R. Tr. VI at 1304 (Baron Rebuttal Cross).
99R. Tr. X at 1732 (Mikkelsen).
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1. FirstEnergy’s proposal that customers pay the @dit
support rider for eight years is arbitrary and harmful
to consumers.

FirstEnergy’s alternative proposals, in this prateg including Rider RRS and
the Proposal were both for a term of eight yedwes Jéngth of ESP IV. The Utilities’
proposed modifications to the Staff Proposal fer tbmaining time of the
ESP®is more by coincidence than necessity. Howeteat, iemaining term of the ESP
bears no relationship to the purpose of the Cfualitport Rider and the duration by
which it should be used to collect money from thitiés’ customers.

Staff thought three years was an adequate periticheffor FirstEnergy Corp. to
improve its credit rating®" Staff suggested that a two year extension coelcequested
if FirstEnergy Corp.’s credit position had not iraped after three yeafS? Nevertheless,
the two year extension was not guaranteed, butlynenggested by Staff that
FirstEnergy could request it if needed. It is etpd that FirstEnergy would need to
demonstrate the request, for the two year extensidme just and reasonable before
being approved by the PUCO.

OCC/NOAC contends that FirstEnergy’s requested isrambitrary. Importantly,
FirstEnergy does not know how much time is needdthprove credit rating&> It is
noteworthy that Staff viewed the credit supponbéoa “bridge” to allow time for

FirstEnergy Corp. to implement a long-term solufithIn FirstEnergy’s modifications

20 FirstEnergy’s ESP IV that commenced on June 1620M will conclude May 31, 2024, See R. Tr. Vol.
10 at 1732-1733.

21 pyCO Staff Ex. No. 13 at Q&A 12 (Rehearing Testiyof Joseph Buckley).
202 Id

23R, Tr. Vol. X at 1731-1732 (Mikkelsen).
24pyUCO Staff Ex. No. 13 at Q&A 11 (Rehearing Testiyof Joseph Buckley).
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to Staff Proposal, there exists no provision to wiff the spigot if credit ratings improve
during the period of credit support collections.

The PUCO should not approve the Utilities’ proposetiifications to the
authorized term for collecting the Credit SuppaddR. Because, if it turns out, as Staff
proposes, that a three-year term was adequatddimgrove FirstEnergy Corp.’s credit
ratings, then all collections through that Rideydred the three-year term would be
unjust and unreasonable. That could harm consulnyaup to 1.13 billion dollars for
every year that the Utilities rely on the Credip8art Rider for these unjust and
unreasonable collections.

For these reasons, FirstEnergy’s proposed motditato the authorized term
for the collection of the Credit Support Rider fraensumers should not be adopted by
the PUCO.

2. FirstEnergy’s modifications to Staff Proposal
pertaining to the calculation of credit support
collections from customers is grossly overstated dn

places too much responsibility on Ohioans to fundhis
unlawful bailout.

FirstEnergy has recommended certain modificatiorthe Staff Proposal that
result in a significant increase to the potentisddit Support Rider collections from
customers. Staff's proposal calls for the colleetdf $131 million per year be collected
from customer$®® FirstEnergy’s modification would increase the aarcollections for
credit support to an amount up to a staggering3tillion per year. That number
includes an amount to be collected of $558 milfi@n year that represents adjustments to

Staff Witness Buckley’s calculations. In additidine up to $1.13 billion number

25pyYCO Staff Ex. 13 at Q&A 6 (Rehearing Testimonylo$eph Buckley).
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includes an “additional amount not to exceed tlmemic development value outline by
Company Witness Sarah Murley arising from havirggkirstEnergy Corp. headquarters
and nexus of operation in Akron, Ohi®® Ms. Murley found the “total economic
impact associated with the HQ is $568 million egear ...°" Therefore, it apped®
that FirstEnergy’ recommendation for credit suppodld result in an annual collection
of up to $1.13 billion ($558 million + up to $568llien = $1.126 billion) per year from
FirstEnergy consumers. Such an astronomical réequ8$ times larger than the Staff's
recommendation -- should not be entertained byth€O.

a. FirstEnergy’s modifications to the credit suppot

calculation result in a significant increase in
collections from customers for credit support.

FirstEnergy Witness Mikkelsen includes a chart agg13 of her rehearing
rebuttal surrebuttal testimony that identifies éilecated average annual cash flow from
its multistate operations (“CFQ”) shortfall to b83% million. This number is
comparable to Mr. Buckley’'s $131 million annual CBlrtfall number. The
FirstEnergy recommendation increases Mr. Bucklagsessment of financial support
need by $226 million due to making three adjustmémiMr., Buckley’s calculation

methodology. The three adjustments are:

1) The target goal for CFO to Debt should be 15 pdrcen
rather than 14.5 percent used by Mr. Buckley;

2 FE 206 at 14-15 (Rehearing Rebuttal and Surreestimony of Eileen Mikkelsen).
27 FE Ex. 205 at 6 (Rebuttal Rehearing TestimonyargB Murley).

28 various efforts to get FirstEnergy Witness Miklarigo do this math on the Witness stand were
unsuccessful. See R. Tr. Vol. X at 1602, 1806,71@0ikkelsen).
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2) The calculation of the [Credit Support Rider] slibuke a
three year average from 2012 - 2014 rather thaveayéar
average; and

3)  An allocation of 40 percent should be ué&d.

FirstEnergy’s rationale for changing Mr. Bucklegalculations is self-serving
and merely proposed to increase the annual crepitast collections from Ohio’s captive
consumers. The CFO to Debt guidance that Mr. Byokhose was not unreasonable.
He had the availability of both the guidance fraamuary 2016 that he used in his
calculation and the April 28, 2016 guidance refeeehby Ms. Mikkelseft® when he
prepared his testimony. He chose the more conbeg\guidance, and that was not
unreasonable. The PUCO should disregard Firstisfsergcommended change to the
CFO to Debt guidance.

Regarding the five-year history that Mr. Bucklejied upon (2011 through
2015), FirstEnergy recommends instead a threetystry should have been used. Not
the last three years, but rather the middle thesesy2012 through 2014. This
demonstrates that FirstEnergy is not recommendsjzeaific length of time that the
PUCO should use in its analysis, but rather whieghry in particular should be included
in the review. That is merely a self-serving agpemo cherry-pick the worst three-years
from Mr. Buckley's five-year review. FirstEnergyecommendation has nothing to do
with Mr. Buckley's methodology and everything to wih how to get more money from

customers. The PUCO should not approve this approa

29 FE Ex. 206 at 9 (Rehearing Rebuttal and Surrebléstimony of Eileen Mikkelsen) .
#0FE Ex. 206 at 10 (Rehearing Rebuttal and SurrabUéstimony of Eileen Mikkelsen).
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b. FirstEnergy’s recommendation for credit
support subsidy is too much for Ohioans to bear.

FirstEnergy would like to place a significantly gter burden on Ohioans for the
responsibility of paying the Credit Support Rid&fr. Buckley had recommended a 22
percent responsibility for FirstEnergy’s Ohio custrs based on 2015 revenues.
FirstEnergy recommends a 40 percent responsibidised on 2015 net income.
FirstEnergy’s recommendation should not be adopted.

If Staff's Proposal (or some variation) were addpg&hich it should not be) the
allocation of the credit support bail-out for FiEsergy Corp. becomes a very important
consideration for the PUCO. Mr. Buckley includacdis testimony:

Staff believes the long-term financial health of Wil have

benefits for the Ohio Regulated Distribution Uid#, as well as

the State of Ohio in gener&lowever, Staff believes that the

customers of the Ohio Regulated Distribution Utilites should

not be the only constituents providing credit suppd for the

entire FE Corporation.?**
However, the record evidence would indicate thedtEnergy is not sufficiently pursuing
credit support from other constituents. On crosm@nation Ms. Mikkelsen agreed to
the notion that other constituents have a filget there does not appear to be a
commitment to pursue contributions from other cibmshts to help achieve the 15
percent CFO to Debt credit metric ratifig. Indeed, Ms. Mikkelsen testified that the

FirstEnergy Utilities did not intend to seek cobtriions from others within the

FirstEnergy corporate family?**

21 pyUCO Staff Ex. 13 at Q&A 10 (Rehearing Testimofiyaseph Buckley) (emphasis added).
Z2R . Tr. Vol. X at 1790 (Mikkelsen).

23R, Tr. Vol. X at 1738-1739 (Mikkelsen).

ZUR.Tr. X at 1739.
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Staff did not intend for the bail-out of FirstEggrCorp. to be laid at Ohioans
doorstep alone. Yet absent a commitment to the@on that is exactly what will
happen. And if the Credit Support Rider fails tgpnave the credit metrics for
FirstEnergy Corp., then the money paid by Ohioansugh the Credit Support Rider
would be for naught. Therefore, if the PUCO appsothe Staff's Proposal (or some
variation), which it should not, then the PUCO dballocate no more than 22 percent

responsibility for the credit support subsidy toi@ims.

3. FirstEnergy’s recommendations for a gross-up fotaxes
unreasonably increases the credit support providedy
FirstEnergy customers.

FirstEnergy recommended an additional adjustmentrtduckley’s calculation.
Ms. Mikkelsen stated that the Credit Support Ratamual revenue calculated under Mr.
Buckley’s methodology should be grossed-up for inedaxe<™ The FirstEnergy
recommended gross-up for income taxes adjustmeunitwesult in an additional
collection for credit support of $211 million pezar®®

FirstEnergy assumed approximately a 36 percentgeesax rate for the Utilities
in making its recommended adjustment to Mr. Buckleglculation?’” However, on
cross-examination, Mr. Buckley recommended anadperoach to the gross-up
adjustment. Mr. Buckley recommended using theadtx rate that the Utilities are
paying because the Staff had used cash flow statsateAccording to Mr. Buckley, if

the PUCO was to consider grossing-up the revenbe tmllected from consumers for

Z5FE Ex. 206 at 11 (Rehearing Rebuttal and SurrabUéstimony of Eileen Mikkelsen).

218 FE Ex. 206 at 13 (Rehearing Rebuttal and Surrabiigstimony of Eileen Mikkelsen). See chart on
page 13 (558 million - $357 million = $211 millian)

27 EE Ex. 206 at 11 (Rehearing Rebuttal and SurrabTéstimony of Eileen Mikkelsen).
28R, Tr. Vol. 3 at 739 (Buckley).
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income taxes, then the PUCO should look at whautil#gies actually paid in income
taxes, not the standard corporate tax rate of B&eperecommended by FirstEnergy.
And if the Utilities did not actually pay incomexes, then there should be no need for a
gross-up adjustment for income taxes.
4. FirstEnergy’s modifications to Staff's Proposalto
maintain its headquarters and nexus of operationsi

Akron, Ohio would cost Ohioans up to an additional
$568 million.

Mr. Buckley has conditioned the continued recefptredit support collections
from customers on FirstEnergy maintaining its hemdltgers and nexus of operation in
Akron, Ohio?? Mr. Buckley even opined that if FirstEnergy diok maintain its
headquarters and nexus of operations in Akron @uiong the entire term of ESP 1V,
then the entire amount of the credit should beesihip refund?® Mr. Buckley was
taking a pro-consumer position with regards to gadicular recommendation.

However, FirstEnergy has seized upon Mr. Bucklegtempt to protect
consumers and turned his recommendation into aarappty to seek additional money
from consumers. Ms. Mikkelsen stated: “The valuéhe state of Ohio should be
reflected in in a higher [Credit Support Rider]ual®?! That value, according to Ms.
Mikkelsen could be up to $568 million per yé&f.

The record reflects no evidence that FirstEnergnglko relocate its headquarters

away from Akron, Ohi?® In fact the very same requirement to maintain its

#9pyUCO Staff Ex. No. 13 at Q&A 13 (Rehearing Testiyof Joseph Buckley) (emphasis added).
220pyCo Ex. No. 13 at Q&A 13 (Rehearing Testimonyageph Buckley)(emphasis added).
#2LEE Ex. No. 206 at 14 (Rehearing Rebuttal and uttal Testimony of Eileen Mikkelsen).

222 FE Ex. No. 206 at 14-15 (Rehearing Rebuttal amdeButtal Testimony of Eileen Mikkelsen).
23R, Tr. X at 1603-1604 (Mikkelsen).
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headquarters and nexus of operations in Akron, Ptedates Staff's Proposal, because it
was a provision included in the Third SupplemeBtipulation?’* And in that Third
Supplemental Stipulation that was adopted by th€E®lUand is the basis for rates
customers pay today (since June 1, 2016), therenwvaslded charge to customers for the
commitment. Indeed one would think that the commeitt has already been paid for
because it was part of the package deal that egsuitrates customers are paying right
now.

Nonetheless, FirstEnergy seeks to squeeze moreynoomef Ohioans by making
them pay to keep headquarters in Ohio. Ms. Milkkelselieves as the financial
condition of a company deteriorates, the risk iasges that the company would face a
change in control, which would result in the lofshe headquarters and nexus of
operations in Akron, Ohi&?®> That however, is the purpose of the Credit SupRizter
to prop-up the parent corporation to prevent detation of its financial condition by
helping FirstEnergy Corp. maintain investment gredlit ratings?® Therefore, the
PUCO should not provide additional subsidies t@emd=irstEnergy to retain its
headquarters and nexus of operations in Akron, Ofiltat same commitment was
included in the Third Supplemental Stipulation, aindinot require consumers to pay any
additional subsidies. FirstEnergy’s modificatiaaghe Staff Proposal are unjust and

unreasonable, and should not be approved by theCPUC

224 FE Ex. No. 154 at 17 (Third Supplemental Stipola}i(December 1, 2015). (“FirstEnergy will maintain
its corporate headquarters and its nexus of opaatn Akron, Ohio for the duration of rider RRS.”)

2R, Tr. X at 1744 (Mikkelsen).
226 pyCO Staff Ex. 13 (Rehearing Testimony of Josepbkiey) (June 29, 2016).
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5. FirstEnergy’s recommendation that revenues coltged
pursuant to a Credit Support rider should be exclued
from the significantly excessive earnings test (“SET”)
calculation, is unlawful and would deprive customes of
refunds they may be otherwise entitled to under thé&aw.

FirstEnergy Witness Mikkelsen has recommendedréhanues associated with
the Credit Support Rider should be excluded froenuhilities’ annual SEET
calculation??’

However, there is no basis in the law for the PUG@dopt this recommendation.
R.C. 4928.143 (E) states:

The commission shall also determine the prospeefifeet of the
electric security plan to determine if that effecsubstantially
likely to provide the electric distribution utilityith a return on
common equity that is significantly in excess @ teturn on
common equity that is likely to be earned by puplicaded
companies, including utilities, that face compaedlisiness and
financial risk, with such adjustments for capitaisture as may be
appropriate. The burden of proof for demonstratireg

significantly excessive earnings will not occurlsba on the
electric distribution utility.

FirstEnergy’s arguments in this regard are baseledsunreasonable. First of all, the
SEET calculation is to be applied to the overalhews of a utility resulting from all of
the “adjustments” included in an approved ESP tm®trevenues associated with one
particular rider incorporated in an ESP. So ev¥¢ne revenues of the Credit Support
Rider are included in the SEET calculation and &8 BEefund is ordered, there is no
demonstration that the SEET refund money is froat Rider. The SEET refund is from
the revenues collected by the Utilities from atesaand riders included in the ESP.

Second, the purpose of the Credit Support Ridérjsfdetermined to be legal and

22T FE Ex. 206 at 22 (Rehearing Rebuttal and Surrabiigstimony of Eileen Mikkelsen). (“A SEET
refund associated with the Credit Support Riderldiolefeat the purpose of the rider. If the CredipSort
Rider dollars are refunded, they would not imprthes Companies’ credit metrics.”)
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reasonable, is to provide necessary (but not sogmfly excessively) funds to support
FirstEnergy Corp.’s investment grade credit ratinfjee Credit Support Rider is not a
license for FirstEnergy Corp. or its Ohio EDUs taka significantly excessive earnings.
If the Utilities have significantly excessive eargs, as a result of Rider DMR and all
other riders and rates, then they should be trehtedame as other Ohio EDUs. The
Utilities should be required to refund the excessarnings to their customers who are
paying the excessive rates in the first place.

Ms. Mikkelsen states that the extraordinary natiréirstEnergy’s commitments
(the goal of developing the nations’ most intelfiggrid and retaining its corporate
headquarters in Akron, Ohio) make exclusion from$®EET calculation necessafy.
The Credit Support Rider is extraordinary bad ratpry policy for Ohioans if it is
approved by the PUCO. In exchange for collectirgrevenues through the Credit
Support Rider, FirstEnergy Corp. and the Utilitheake no commitments and are not
required to make any capital investments in gridlemnization or in keeping its
headquarters in Akron. There is nothing extraadirabout the purpose, regularity, and
permanency of revenues collected through the C8gport Rider. Other Ohio EDUs
such as Ohio Power have riders with similar purpgdsistribution grid modernization
(i.e. Rider DIR) and the revenues collected undehsiders are not excluded from the
SEET calculation.

Therefore, the PUCO should not adopt this recomaigma by FirstEnergy.

28 FE Ex. 206 at 22-23 (Rehearing Rebuttal and SuttabTestimony of Eileen Mikkelsen) .
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V. There is no information in the record which wuld permit the PUCO to
evaluate the rate impacts on customers of the reheag alternatives; nor is
there data to evaluate the financial impact of thalternatives on FirstEnergy.
It would be unreasonable and inconsistent with promgions in the Ohio
Administrative Code for the PUCO to set rates for astomers this way.

Under the Ohio Administrative Code there are rgletsing out the information
electric utilities must submit when filing applicats to establish a standard service offer.
22 The rules require the filing of information thaillvassist the PUCO and other parties
in evaluating the effects of the plan — whethés & market rate offer or an electric
security plan.

The rules for an ESP require, inter alia, 1) finahgrojections of the effect of the
ESP on the electric utility throughout the termtled ESP (Ohio Admin. Code 4901:1-
35-03(C)(2)); 2) projected rate impacts by custool@ss/rate schedule for the duration
of the ESP (Ohio Admin. Code 4901:1-35-03 (C)) é2)¢ 3) detailed information on
distribution modernization programs (Ohio Admin.d@c1901:1-35-03 (C) (a) and (Q)).

The PUCO has in the past commented upon the impmtaf these rules:

An ESP is quite complex, with many aspects to lmdeel, and
these decisions should be made in the context afallable
information. The Commission, throughout historgs lbeen
charged with consideration and balancing of themeting
interests of various stakeholders, a process wieighires
knowledge and understanding of the possible effgfctiecisions
on various parties. AEP Ohio’s argunféhtvould have the

Commission, and the public flying blind in this e&d, and could
jeopardize the sense of fairness and legitimadhg@process®

?2 Ohio Admin. Code 4901:1-35.
230 AEP argued that the rules should not include ifhrgfof pro forma financial projections.

%11n the Matter of the Adoption of Rules for Standgmivice Offer, Corporate Separation, Reasonable
Arrangements, and Transmission Riders for Eledtititities Pursuant to Sections 4928.14, 4928.14 an
4905.31, Revised Code, as amended by Amendedt&abSenate Bill No. 22Tase No. 08-777-EL-
ORD, Finding and Order at 4-5 (Sept. 17, 2008).
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There are before the PUCO at least three new padpthat vary from the ESP
approved by the PUCO in its March 31, 2016 Opiraad Order. These proposals are
the basis for a new ESP, or at the very least afreddESP. Under these plans,
FirstEnergy will be collecting hundreds of millio(iEnot billions) of dollars from the
hard working people of this State.

And yet, FirstEnergy would have the Commissiod e public flying blind—all
because they have produced no evidence on thebfmeffiects of the proposals on
various parties. Indeed, Dr. Choueiki testified tthe PUCO Staff had not analyzed the
alternatives to determine what proposal would tésuleasonable rates for custom&fs.
Such a process lacks fairness and legitimacy.

The PUCO cannot fulfill its statutory duty to cashest and balance the competing
interests of various stakeholders without basiorimition about the effect of the
proposals on the citizens of Ohio. The burden obplies solely with those seeking to
amend or modify the existing ESP. In this instaticat burden lies with the PUCO Staff
and FirstEnergy. Both the PUCO Staff and the ti#giwere given ample opportunity to
present such evidence in the ten days of reheanrtgis matter. They chose not to.

The PUCO cannot, nor should it, make its decisiothese issues of monumental
importance without evidence on the impacts of ttegppsals on the parties to this case.

The PUCO, should on that basis alone, reject tieergitives presented.

2R, Tr. at 1224 (Choueiki).
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VI. DURING THE REHEARING THERE WERE PROCEDURAL ERRO RS
THAT HARMED THE ABILITY OF CONSUMER PARTIES (AND
OTHERS OPPOSING FIRSTENERGY) TO PRESENT EVIDENCE ON
THE RECORD. THE RULINGS SHOULD BE REVERSED UNDER OHIO
ADM. CODE 4901-1-15(F).

A. The PUCO should reverse the Attorney Examiner’'sulings
which excluded evidence relevant to the MRO v. ESfest —
they prevent the PUCO from having a robust record ad harm
consumers.

Ohio Adm. Code 4901-1-15(F) allows a party to seslersal of Attorney
Examiner’s ruling by “discussing the matter asstidct issue in its initial brief . . . .”
OCC/NOAC seeks reversal of the rulings describedihe

In this proceeding, the Attorney Examiner grantedadion to strike significant
portions of OCC/NOAC Witness Wilson that includgatlated energy forecast data and
customer cost impacts of FirstEnergy’s modifieddRIBRS proposaf: In addition, the
Attorney Examiner struck significant portions of O@Vitness Kahal who performed the
statutorily-mandated ESP v. MRO test based on OC&E Witness Wilson’s
analysis®*

The Attorney Examiner’s rulings were in error besatelevant, material
evidence was kept out of the record during theenidry hearing on rehearifty
Intervenor testimony regarding the cost of Firstigges Proposal was stricken. So was

testimony regarding OCC'’s expert’s analysis of wkethe Proposal (along with the

23 The Attorney Examiner’s July 14, 2016 rulings skportions of OCC/NOAC Witness James F.
Wilson's (RRS proposal’s costs). See R. Tr. IV8%1-876 (Wilson).

%34 The Attorney Examiner's July 15, 2016 rulings skportions of OCC Witness Matthew |. Kahal’s
(impact of the RRS proposal’s cost on the statiytoeiquired MRO v. ESP test) testimony. R. Tr.aX,
1082-1091 (Kahal).

235 The Attorney Examiner’s July 14, 2016 and July 416 rulings struck portions of OCC/NOAC
Witness James F. Wilson’s (RRS proposal’s costd)@@C Witness Matthew I. Kahal's (impact of the
RRS proposal’s cost on the statutorily required MR@SP test) testimony. See R. Tr. IV, at 851-876
(Wilson); id. R. Tr. X, at 1082-1091 (Kahal).
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provisions of the stipulated ESP) is more favorabléne aggregate to consumers than an
electric security plan (MRO v. ESP te§t). Under R.C. 4928.143(C)(1) the RRS
proposal, including all other elements of the psggbESP, must be shown by
FirstEnergy to be more favorable in the aggregatustomers than the alternative — a
MRO. Because the Proposal is part of FirstEnerggisding ESP, the testimony about
the Proposal’s cost, and the cost’'s impact on tREOW. ESP test, should not have been
stricken. It should have been admitted into tloere so that the PUCO can decide this
matter based on a robust record. Without thatrcgabis impossible for the PUCO to
meaningfully apply the MRO v. ESP test. Consumelishe harmed.

The Attorney Examiner’s ruling should be reversed the testimony of
OCC/NOAC Witness Wilson and OCC Witness Kahal stidnd admitted, as more fully
explained below.

1. The Attorney Examiner’s rulings are in error beause
they excluded material, relevant evidence on whethe

the new and different Proposal passes the MRO v. IES
test.

The Attorney Examiner’s rulings prohibited OCC/NOAGmM offering relevant
evidence on whether the Proposal passes the MESR.test>’ These rulings are
serious errors that harm consumers because thesaldp new and different from the

RRS proposed in the original phase of these procged

#PR.C. 4928.143(C)(1).

%7 The Attorney Examiner’s July 14, 2016 and July 416 rulings struck portions of OCC Witnesses
James F. Wilson’s (RRS proposal’s costs) and Matth&ahal’s (impact of the RRS proposal’'s cost on
the statutorily required MRO v. ESP test) testimo®ge R. Tr. IV, at 851-876 (Wilson); id. R. Tr, &
1082-1091 (Kahal).
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On March 31, 2016, the PUCO issued its Opinion@rakr in this case. That
Order approved a series of stipulations that reduft a standard service offer containing,
inter alia, a RRS. Under the terms of the PUCOrayd RRS, FirstEnergy was to enter
into a purchase power agreement with its affili&iestEnergy Solutions (“Affiliate
PPA”). All customers of FirstEnergy were requitegay the RRS over the next eight
years. The PUCO ruled that RRS was the primarig lbagt made the ESP more
favorable in the aggregate to customers than a M his was because the PUCO
found (over numerous parties’ objections) that dlaereight-year term customers would
receive a $256 million benefit (credit) from Rid®RS.

But on April 27, 2016, FERC issued an Order thatireled an earlier waiver
given to FirstEnergy Corporatid® FERC found that, before being allowed to transact
under the Affiliate PPA, FirstEnergy Solutions &y other FirstEnergy Corporation
Ohio Market affiliate) would have to submit the #ifite PPA for review and approval by
FERC?*

FirstEnergy recognized that its ESP had to chasgeresult of FERC’s Order to
move forward with its customer-funded subsidy ps#do So it presented the Proposal in

conjunction with its Application for Rehearing,gd May 2, 2016.

28 The PUCO found FirstEnergy’s ESP more favorableustomers in the aggregate than a MRO on a
quantitative basis by $307 million, with $256 nali directly attributable to RRS. Opinion and Order
119. The PUCO also found that Rider RRS was impth#ic interest because it would avoid transmissio
investment in the range of $400 million to $1.1itwl and will encourage resource diversity by sutipg
2,220 MW in existing coal fired plants and 908 MWhaclear generation. Opinion and Order at 87-88.
The PUCO also described the significant economjaich upon the regions in which the plants are &xtat
noting the "economic impact of plant closures draitmpact on local communities” is of concern to it
Opinion and Order at 88. With FirstEnergy’s maatifiRider RRS proposal, which changes the costs and
revenues that flow through Rider RRS, (see MikkeRehearing Testimony at 3), all of the PUCO's
findings are no longer valid.

Z9EPSA v. FirstEnergy SolutionBERC Docket No. EL16-345-000, Order Granting Claimp (Apr. 27,
2016).

20EPSA v. FirstEnergy SolutionSERC Docket No. EL16-345-000 at 22 (April 27, 8p1
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The Proposal is very different than the PUCO-appdoRRS. The Rehearing
Testimony of FirstEnergy Witness Eileen Mikkelsaplains that under the RRS
proposal, there are raxtualrevenues to be booked as part of aotualwholesale
capacity or energy transactions. There aractaalcosts attributable to operatiagtual
generation facilities. The Proposal is based oomaparison of costs that FirstEnergy
will not incur versus PJM market revenue that Engrgy will not receive.

Further, under the original RRS, projected andalaevenues would be based on
nodal pricing from the Sammis and Davis-Besse plaBty contrast, the calculation of
the RRS Proposal is based on AEP Dayton Hub pff¢eBirstEnergy has now
abandoned its argument that RRS is necessary totifienplants. And it admits the four
factors established by the PUCO in Case No. 13-E385SO0 are no longer relevaft.

OCC Witness Wilson was able to confirm the vaded#nces between the
original RRS and the Proposal.. He explained ‘& modified calculations as
proposed, would use generation amounts from théd 2bdulations for the revenue
calculations and the cost calculations; as opptséuke original rider RRS, where the
calculations would use future prices and generaimounts, actual generation amounts
that are consistent with those future pricés.That leads to “inefficient dispatch and the
nonsensical assumptions” underlying the RRS prdubseussed by OCC Witness

Wilson in his testimon{** He therefore, “concluded that overall tifengego use

21 5ee R. Tr. IV, at 873:14-874:4.

242 Compare Opinion and Order (considering FirstEnsrdgfense of original PPA, including under four
factors)with Rehearing Testimony of Eileen Mikkelsen (modifieR&Rwould not be used to fund Sammis
or Davis-Besse).

23 5ee R. Tr. IV, at 895:20-896:1.
24 5ee id. at 896:2-9.
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fixed generation amounts and fixed cost amountsetetra, would raise the cost of rider
RRS to customenelative tothe original proposal**®

FirstEnergy's Proposal is a fundamentally diffeoposal than the RRS
approved by the PUCO on March 31, 2016. The PUO®esed RRS was the basis for
a purported $256 million credit to consumers thmathded the PUCO to find that
FirstEnergy’s initial ESP is more favorable in #ggregate to customers than a MRO.
With FirstEnergy’s new Proposal, that finding islonger applicable. The PUCO must
conduct a new analysis of FirstEnergy's ESP, imntusf the Proposal, under the MRO
v. ESP test. The Attorney Examiner’s rulings pboteid OCC/ from offering relevant
evidence on whether the Proposal passed the MBESR.test. That would have assisted

the PUCO in fulfilling its statutory duty to evaleahe Proposal under the statutory test.

The Attorney Examiner’s ruling was arbitrary angieious. It should be reversétf.

> gSeeid. at 895:11-14 (italics added).

24®The Attorney Examiner attempted to justify themgs by asserting that OCC could rely on Rider RRS
costs and their impact on the MRO v. ESP test filmerevidence presented on the original Rider RRS.
See, e.g., R. Tr. V at 1085:4-1086:20. That rati@ms without foundation given that this ip@ndingeESP
case and, as described herein, the Rider RRS mbigogery different from the original proposal.
FirstEnergy itself changed its projections from dhiginal proceeding, as pointed out by counseingduthe
rehearing, shifting from nodal pricing to AEP Daytdub pricing. See R. Tr. IV, at 873:14-874:4; ats®
id. R. Tr. X at 1197:16-1198:7. Staff changeditsjections, too. See id. at 982:8-986:25. Furttie
Attorney Examiner allowed parties to update prgdsised on what he described as “actual new prices
actual new facts[.]” See, e.g., R. Tr. X at 108¢1B. There is no principled reason to allow updab
parties’ forecasts in one instance, but not anptethe Attorney Examiner did.
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2. The Attorney Examiner’s rulings should be reversd in
order for the PUCO to consider relevant evidence on
the harm of FirstEnergy’s Proposal to consumers.

a. The PUCO is deprived of a robust record to
evaluate FirstEnergy’s ESP, inclusive of the RRS
proposal, under the MRO v. ESP test.
The Attorney Examiner’s rulings prohibited OCC/NOArom offering relevant
evidence on whether the Proposal passes the MESR test?’ R.C. 4928.143 (C)(1)

states:

the commission by order shall approve or modify apgrove an
application filed under division (A) of this seatid it finds that the
electric security plan so approved, including ti€ipg and all other terms
and conditions, including any deferrals and anyreirecovery of
deferrals, is more favorable in the aggregate agpened to the expected
results that would otherwise apply under sectio284P42 of the Revised
Code.

The Attorney Examiner’s ruling deprived OCC/NOACprésenting evidence relevant to
this statutory test. OCC/NOAC'’s testimony regarding Proposal’s cost, and the cost’s
impact on the MRO v. ESP test, should have beentssthinto evidence. This would
allow the PUCO to fully evaluate if FirstEnergy’SE, which is pending, passes the
MRO v. ESP test. Upon such evaluation, the ESfysive of the Proposal, does not

pass the MRO v. ESP test.

247 The Attorney Examiner’s July 14, 2016 and July 416 rulings struck portions of OCC Witnesses
James F. Wilson’s (Rider RRS proposal’s costs)Matthew I. Kahal's (impact of the Rider RRS
proposal’s cost on the statutorily required MRES®P test) testimony. See R. Tr. IV, at 851-876
(Wilson); id. R. Tr. X, at 1082-1091 (Kahal).
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FirstEnergy’s Proposal is presented as a modifinab its ESP, a plan that was
initially approved by the PUCO with the original BR*® The requirement in R.C.
4928.143(C)(1) — that the proposed ESP cannot peapd unless FirstEnergy proves
that it is more favorable in the aggregate thaM&O — must be met before the PUCO
can consider adopting the electric security plakccordingly, FirstEnergy must prove
that its ESP, with the RRS Proposal, is more favera the aggregate to customers than
an MRO. By the same token, intervenors, includ@@C and NOAC, must be able to
challenge whether the ESP, with the RRS proposaipties with R.C. 4928.143(C)(1).

FirstEnergy Witness Mikkelsen testified that Fsérgy’s ESP with the RRS
Proposal is more favorable in the aggregate tmowsts than a MRO. She testified that
the RRS proposal produces the same quantifiablefiteas its earlier PUCO approved
proposaf*®

But relevant portions of the testimony of OCC/NOXGtness Wilson and OCC
Witness Kahal disputing FirstEnergy’s analysis presenting an alternative analysis
under the ESP v. MRO test was stricken from thent©® OCC/NOAC Witness
Wilson provided his estimate of the cost for theSRiRoposal — $1.3 billion under one
scenario, $3.6 billion under another — and conghkis estimated costs with FirstEnergy

Witness Mikkelsen’s estimafé’ To assist the PUCO in determining what costsstin

248 This distinguishes this docket from others, stePEHCO Case No. 13-2385-EL-SSO, where the PUCO
approved a utility’'s ESP with a placeholder ridetr at zero that would be further analyzed and papd|
if at all, in a later, different proceeding.

249 See FE Ex. 197 at 2 (Mikkelsen Rehearing).
0 5ee OCC/NOAC Ex. 1 (Wilson); OCC Ex. 44 (Kahal).
1 See OCC/NOAC Ex. 1 at 9:14-10:7; 11:1-17:4 (pneffeat R. Tr. IV, at 875-76).
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its MRO v. ESP analysis, OCC/NOAC Witness Wilsoplained why his estimates are
more reliable than FirstEnergy’%

Relying on OCC/NOAC Witness Wilson’s costs, OCQMWss Kahal analyzed
the ESP, inclusive of the RRS proposal, under tROW. ESP test. He concluded that
the ESP was not more favorable in the aggregatestomers than a MR®?

The Attorney Examiner struck OCC/NOAC Witness \Wiils and OCC Witness
Kahal's testimony>* These rulings deprived OCC/NOAC of its opportyrit present
evidence of the cost to customers of the RRS Pedaosl FirstEnergy’'s ESP. They
have deprived the PUCO of a robust record on wtu@nalyze the MRO v. ESP test.
Also, FirstEnergy’s ESP, inclusive of the Proposahending®™® FirstEnergy bears the
burden of proving that it is more favorable in #ugregate than a MR®® Intervenors,
including OCC/NOAC, should be able to challengestEnergy’s analysis. Parties should
not be deprived of offering competent evidencemiE&P’s cost, or the cost’s impact on
consumers under the statutorily mandated MRO v. S under circumstances similar
to those here.

The Attorney Examiner’s rulings should be reversed.

525ee OCC/NOAC Ex. 1 at 21:7-21; 22:8-17; 28:1-4219
%3 5ee OCC Ex. 44 at 8:20-9:16; 10:7-12; 14:13; 1-1:820; 20:4-8; 21:5-21.

435ee R. Tr. IV at 851-876 (Wilson); id. R. Tr. X1182-1091 (Kahal). Importantly, FirstEnergy dit n
guestion OCC Witness Wilson's or OCC Witness Kalwmpetency to testify. See id.

25 Staff Witness Choueiki acknowledged as much. FSeEr. IV at 1012:13-17.
0R.C. 4928.143(C)(1).
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b. The Attorney Examiner's rulings should be
reversed because they are inconsistent with
precedent and prevent the presentation of
relevant evidence on the harm of FirstEnergy’s
Proposal to consumers.

The Attorney Examiner’s rulingstruckportions of OCC/NOAC Witness
Wilson’s and OCC Witness Kahal's testimony. Thaiteony is not part of the record.
The PUCO cannot even consider it or, in its judgimaccord it proper weight.

Depriving the PUCO of the opportunity to do so tigatarly in light of the analysis it
must conduct under R.C. 4928.143(C)(1), is incsiest with precedent. The evidence
should be admitted and accorded whatever weigippsopriate rather than strickét.

As the PUCO has stated elsewhere, “evidence atithtes/ presented by [OCC/NOAC
Witness Wilson and OCC Witness Kahal] must be aohiihto evidence so as to
provide the AE and the Commission a reasonableropmity to weigh that evidence, and

to establish the merit and relevancy of that evigef*®

%7 3ee, e.gln the Matter of the Application of Ohio Power Camy and Columbus Southern Power
Company for Authority to Merge and Related Apprsv@pinion and Order, 2011 Ohio PUC Lexis 1325,
*28-30 (Dec. 14, 2011) (rejecting OCC'’s motion toke since the PUCO can determine what is the grrop
weight to give testimony and concerns with heafgggpplicable to administrative proceedings’r);the
Matter of the Application of Duke Energy Ohio, Ifar. Approval of an Electric Security Pla®pinion and
Order, 2008 Ohio PUCO Lexis 762, *80-81 (Dec. 1008 (denying motions to strike and noting that
PUCO would decide what weight to give the testinjpirythe Matter of the Application of the Ohio Bell
Telephone Compan®pinion and Order, 1976 Ohio PUC Lexis 4, *82(83ly 8, 1976)) (denying motion
to strike, recognizing that grounds for motion wentveight to be given to testimonyiy the Matter of the
Application of Ohio Edison Company, The Clevelatettic Illuminating Company, and The Toledo
Edison Company for Authority to Establish a Stanld&ervice OfferOpinion and Order, 2010 Ohio PUC
Lexis 862, *34-35 (Aug. 25, 2010).

28 5eeln the Matter of the Regulation of the Electric FG®@mponent Contained within the Rate Schedules
of The Dayton Power & Light Company and Relatedt&tatOpinion and Order, 1987 Ohio PUC Lexis
107, *36-37 (Feb. 18, 1987). Permitting partiesipolate their forecasts based on more recent irfidom

is not a concept foreign to the PUCO, either. 8eag,In the Matter of the Application of Columbus
Southern Power Company for Approval of an Elecdgcurity PlanCase No. 08-917-EL-SSO, Entry on
Rehearing (Roberto Concurrence) (July 23, 2009).
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In light of past precedent, the Attorney Examirtenidd have admitted
OCC/NOAC Witness Wilson's and OCC Witness Kahad'stimony in its entirety. The
PUCO could have then given all the evidence thgeat deserves.

C. The Attorney Examiner’s rulings should be

reversed because parties will otherwise suffer
undue prejudice.

OCC/NOAC, the utility consumers that they represant other parties in this
action will suffer undue prejudice if the AttornEBxaminer’s rulings are not reversed.
This is because the PUCO will not be able to meagully determine if FirstEnergy’s
pending ESP, with the Proposal, passes the MRGPR.test. FirstEnergy's ESP, with
modified RRS, doesot pass the test if the evidence stricken is consitlere
Implementing the RRS Proposal would harm consulmgimposing huge rate increases
on them. But the PUCO will never know how muchnhdrecause the Attorney
Examiner erroneously barred the evidence from bpiegented. Additionally, the harm
will be compounded if the PUCO authorizes the Psapwithout rates being subject to
refund (which the PUCO has declined to order) artdomt conducting the statutorily
required MRO v. ESP test based on evidence tha tgpothe heart of the proposed ESP’s
costs, customers may be unable to obtain refurrdshfirges later determined to be

unlawful 2°°

9 gee, e.gKeco Industries, Inc. v. Cincinnati & Suburban BE#l. Co,166 Ohio St. 254, 257 (1957).
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B. The PUCO should reverse the Attorney Examiner’sulings
which denied motions to strike the Companies’ rebual
testimony. The rebuttal testimony should have beestricken
under R.C. 4903.10.

Ohio Adm. Code 4901-1-15(F) allows a party to seslersal of Attorney
Examiner’s ruling by “discussing the matter assidct issue in its initial brief . . . .”
OCC/NOAC seeks reversal of the rulings describedihe

In this proceeding, the Attorney Examiner deniediomns to strike FirstEnergy
Witness Mikkelsen’s Rehearing Testimaiiy.

The Attorney Examiner’s ruling was in error becalisstEnergy, exercising
minimal diligence, let alone reasonable diligerst®uld have offered Witness
Mikkelsen’s Rehearing Testimony during the origipedceeding. Because it did not, the
testimony is prohibited under R.C. 4903.10.

The Attorney Examiner’s ruling should be reversed the Rehearing Testimony
of FirstEnergy Witness Mikkelsen should be strickesmore fully explained below.

1. FirstEnergy Witness Eileen Mikkelsen’s rehearing

testimony should have been stricken because it is
prohibited under R.C. 4903.10.

R.C. 4903.10 limits rehearing by prohibiting the®W from, “tak[ing] any
evidence [on rehearing] that, with reasonable @ilige, could have been offered upon the
original hearing.” FirstEnergy’s evidence should have been admitted into the record
under this law. OCC/NOAC, and other intervenorsnisal out the conflict between

FirstEnergy’s original Rider RRS proposal and FERIEs during the original hearings

20 gee, e.g., R. Tr. | at 32-43; id. at R. Tr. XL892-1598.
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in this matte®* FirstEnergy on rehearing offered an alternatiideRRRS plan. It was
based on additional evidence that should have bfered upon the original hearings in
response to the testimony provided by OCC/NOACather intervenoré®® The
Rehearing Testimony was inappropriate under R.G349's plain languag&® OCC
therefore moved to striked®? FirstEnergy, exercisingninimaldiligence, let alone
reasonablaliligence, should have offered the Rehearing Tiresty upon the original

hearing. It did not® It should not have been permitted to do so oraghg. In error,

#1gee, e.g., Direct Testimony of Ramteen Siosh@6&id Exs. 1 and 25) filed December 22, 2014 and
May 11, 2015; Direct Testimony of Joseph E. Bowrmmgbehalf of the Independent Market Monitor for
PJM (December 22, 2015) at 3; Direct Testimony aélL.Campbell on behalf of Intervenors Constellation
Newenergy, Inc. and Exelon Generation Company, [D€cember 22, 2014) at 18:17-19:7. Itis
important to note that FirstEnergy had right aroeight months between when this testimony was filed
and the start of the hearings. As a result ofllagion taken by OCC and others, FERC issued erder
providing Ohioans the benefits of competitive maskand lower electric rate€lectric Power Supply
Association et al. v. FirstEnergy Solutions Corpara, FERC Docket No. EL16-34-000, Order Granting
Complaint (April 27, 2016). Although portions ofd@ Witness Sioshansi’s testimony were withdrawn at
the original hearing, such testimony still providestice of the conflict between FirstEnergy’s prsgloand
FERC rules.

%2 The alternative plan should be rejected. Thetantdil evidence is the Rehearing Testimony of Eilee
M. Mikkelsen (“Rehearing Testimony”).

53 R.C. 4903.10 (“The commission . . . shall not upaoh rehearing take any evidence that, with
reasonable diligence, could have been offered tip®original hearing.”)

%45ee R. Tr. | at 32-43.

25 |nstead, FirstEnergy asserted simply that FER@&srwere not “relevant” here. See Post-Hearing
Reply Brief of Ohio Edison Company, The Clevelanédgic llluminating Company, and The Toledo
Edison Company at 296.
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the Attorney Examiner denied OCC'’s motion to stAe The Attorney Examiner's
ruling should be reversed and the Rehearing Testjrstricken®’
2. Rehearing evidence on the purported economic befits
of retaining the FirstEnergy Corp. headquarters anda
nexus of operations in Ohio should have been striek
under R.C. 4903.10 because, with reasonable diliges

the Companies had ample opportunity to present the
same evidence at hearing (not rehearing).

R.C. 4903.10 provides that, “[tlhe commission kalso specify the scope of the
additional evidence, if any, that will be takéut it shall not upon such rehearing take
any evidence that, with reasonable diligence, ctwalde been offered upon the original
hearing”?®® Rehearing is limited to evidence already takdessmadditional evidence
could not, with reasonable diligence, have beeereff in the original hearing. By
exercising minimal (let alone reasonable) diligethe companies could have — and
should have — offered Ms. Murley's rehearing testiynon the economic impacts of
retaining FirstEnergy’s headquarters and nexupefations in Akron, Ohio at numerous
points during this proceeding.

For example, in the Third Stipulation, FirstEnepygposed that it would,

“maintain its corporate headquarters and its netugperations in Akron, Ohio for the

%6 5ee id. at 43:10-109.

%7 3ee, e.g., R.C. 4903.10; Ohio Admin.Code 4901-{P2FCO and Attorney Examiner may take such
actions to prevent the presentation of inadmisslildencejn the Matter of the Review of Chapters 4901-
1, 4901-3, and 4901-9 of the Ohio Administrativel€@&ase No. 06-685-AU-ORD, 2006 Ohio PUC
Lexis 746, *88 (PUCO 2006) (“By their very natutke Commission’s attorney examiners are authorized
to exclude evidence that is deemed inadmissibdedammission proceeding.'In the Matter of the
Regulation of the Electrical Fuel Component CongdiWVithin the Rate Schedules of the Ohio Edison
Company and Related MatteSase No. 83-34-EL-EEC, 1984 PUC Lexis 60, *15(@J1984)
(appropriate for inadmissible argument and evideadee stricken from the recordj the Matter of the
Review of Chapters 4901-1, 4901-3, and 4901-9e0txhio Administrative Cod€ase No. 06-685-AU-
ORD, 2006 Ohio PUC Lexis at *88 (same).

28 R.C.4903.10 (emphasis added).
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duration of Rider RRS#* Notably, this proposed commitment falls under adireg of
“Economic DevelopmenReliability and Low Income®° Thus, the commitment to
maintain FirstEnergy’s headquarters and nexussalperations in Akron, Ohio was
presented as a form of economic development justi@packaged this way under the
Credit Support Rider. The fact that the commitmsimtttached to a different proposal is
of no consequence — it is the same commitmenstBEnergy was free to present
evidence on any purported benefits of such comnmtimeDecember 2015. FirstEnergy
chose not to do so. R.C. 4903.10 prevents the Pis@@giving FirstEnergy another
chance now. Accordingly, the PUCO should strike Marley’s testimony in its
entirety.

C. The Utilities’ proposed modifications to Staff'splan should be
rejected because they are illegal and will harm caumers.

Ohio Adm. Code 4901-1-15(F) allows a party to seslersal of Attorney
Examiner’s ruling by “discussing the matter assidct issue in its initial brief . . . .”
OCC/NOAC seeks reversal of the rulings describedihe
In this proceeding, the Attorney Examiner denidérn@sted Parties the
opportunity to cross examine FirstEnergy’s Witnedgiékkelsen and Murley on the
potential for customer harm arising from the Ugkt proposed modifications to the Staff

Credit Support Proposal! The Attorney Examiner excluded material, relevartence

29 FE Ex. at 17 (Third Supplemental Stipulation).pbrtantly, the “duration of Rider RRS” and the
duration of the Credit Support Rider as proposdaetonodified by the Companies, is the same.

2101d. (emphasis added).

L gee, e.g., R. Tr. IX at 1508:10 — 1512:9. Firsifgy did note that the Opinion and Order in Case No
07-0551-EL-AIR could be used on brief. See IdL%10:5-6.

71



from the record that would help the PUCO decidetivaeto allow the Companies to
double charge customers.

The Attorney Examiner’s ruling was in error becatiseUtilities have taken
Staff's Credit Support Rider and have increasegtitential harm to consumers, by
wanting to add up to nearly $570 million more ifbsidies. The subsidies are based on
the purported economic benefits of FirstEnergy kegps headquarters in Akron, but
the subsidies will involve charging customers twhmethe same thing. They are not
legal under the ESP statute. The ESP statuterdigsermitcharges for “economic

benefits” of FirstEnergy Corp., a parent holdinghpany. Nor does it permit charging customers
for purported “economic benefits.”
The Attorney Examiner’s ruling should be reversadthfie reasons more fully
explained below.
1. The Attorney Examiner’s ruling refusing to take

administrative notice of the relevant documents frm

FirstEnergy’s base rate case because they deprivieet

PUCO of information necessary to determine if the

proposed Credit Support Rider would harm Ohio

consumers by requiring them to pay twice for the sae
services.

FirstEnergy seeks to charge Ohioans twice fostme service. Ms. Murley and
Ms. Mikkelsen advocate for including in the propd€&edit Support Rider purported
economic benefits that are based on the cost dnd wéservices provided by Shared
Services employees. But Ohioans are already ctidogehese same costs and services
in FirstEnergy’s base rates. Itis up to the PUG@etermine if it wishes to allow
consumers to be charged twice for the cost ancevaiservices provided by Shared

Services employees. The PUCO should make thisidecivith all relevant information.
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Due to rulings by the Attorney Examiner excludieterant, material evidence, it will
not be able to do so.

At rehearing, OCC requested that the Attorney Examiake administrative
notice of the Application and Staff Report in Chie 07-551-EL-AIR?"? These
documents, along with the Opinion and Order indh&e, would present the PUCO with
a robust record. The PUCO would have the oppdstiaidecide whether customers
would be charged twice for the cost and value ofises provided by Shared Services
employees — once in their base rates and aganei€@tedit Support Rider . Without
these documents, the PUCO would have no way ofmgadach a determination. Ms.
Murley testified that she does not “know if thdlitigs recover the cost of Shared
Services through their base raté§Ms. Mikkelsen testified affirmatively that she
“would expect to recover [from Ohio utility custorsgservice company costs allocated
to the companies in a base rate proceediffgEurther questioning on this issue was
prohibited because the Attorney Examiner incoryed#itermined that he did not “see the
double charges at alf*

Taking administrative notice of the requested doents would help the PUCO
“see” that there would, in fact, be double-chargaighe costs of shared services if they
were included in the Credit Support Rider. Forregke, the Staff Reports from Case No.
07-551-EL-AIR clearly state that:

The Applicant[FirstEnergy] annualized test yeaoladéxpense to
reflect estimated employee and wage levels expdotdte end of

22g5ee R. Tr. IX at 1508:10 — 1512:9. FirstEnergymtt that the Opinion and Order in Case No. 07-
0551-EL-AIR could be used on brief. See id. at@536.

23R, Tr. IX at 1506:19 — 1508:8.
2R, Tr. X at 1750:7-15.
2°R. Tr. X at 1752:9-10.
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the test year. The applicant included in its ladxquense estimate
payroll costs including straight time labor, over#i labor, and
incentive compensatioilso included are allocated costs for
shared services provided by FirstEnergy Serviceebuployee$’®
Such portions of the Staff Report and FirstEnergyplication clearly support
OCC’s/INOAC’s argument that there are serious deubbeging issues. But the
Attorney Examiner has shielded these documents thenfight of day in this case. The
PUCO is precluded from considering these documamis its judgment, according
them the proper weight when determining whetheio@binsumers should be charged
twice for the same services. The PUCO should éakeinistrative notice of these
materials and afford them the due weight they deseOtherwise, the PUCQO’s analysis
will be flawed and consumers will be harmed.
2. The PUCO should not approve FirstEnergy’s attemp
to charge consumers for the “economic benefits” of
keeping FirstEnergy Corp.’s headquarters in Ohio

because such charges are unlawful under the ESP
statute and will harm Ohio consumers.

The PUCO cannot, as a matter of law, include enGhedit Support Rider the
purported “economic benefits” of FirstEnergy retanits headquarters in Ohfd” Ms.
Mikkelsen notes that the PUCO “Staff’s alternativeghe Companies’ Proposal contains
a condition that represents an economic and jokldpmnent provision as part of

Stipulated ESP

278 A report by the Staff of the Public Utilities Corigsion of Ohio, FirstEnergy Toledo Edison Company,
Case No. 07-551-EL-AIR at 10 (Dec. 4, 2007)(emphadded); A report by the Staff of the Public

Utilities Commission of Ohio, FirstEnergy ClevelaBtéctric llluminating Company, Case No. 07-551-
EL-AIR at 10 (Dec. 4, 2007)(emphasis added); A repg the Staff of the Public Utilities Commissioh
Ohio, FirstEnergy Ohio Edison Company, Case No5BY-EL-AIR at 10 (Dec. 4, 2007)(emphasis added).

277 At the rehearing, OCC made a motion to strike Mstley’s testimony on relevancy grounds citing to
the standard in R.C. 4928.143(B)(2)(i). See RVDOI. IX at 1458:7 - 1460:16. The Attorney Exanige
denied OCC'’s motion. The PUCO should give Ms. Myd testimony the due weight it deserves — none.
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IV.”2’® The ESP statute speaks directly on this poinprdvides that, “[p]rovisions
under which thelectric distribution utilitymay implement economic development, job
retention, and energy efficiency programs, whiabvmions may allocatprogram costs
across all classes of customers of the utility tiode of electric distribution utilities in
the same holding company systeff?”Ms. Murley’s testimony relates to FirstEnergy
Corp., a parent company, and provides no informatio any economic development or
job retention program that any of the FirstEnerlggiic distribution utilities seek to
“implement.” Further, her “economic impact anasydacks any information on the
costs of such programs. It focuses on purporteefiis, not costs. The ESP statue does
not allow an electric distribution utility, muchsle a parent company, to charge
consumers for the purported benefits of economield@ment program&®

a. The ESP statute does not allow charges for

“economic benefits” of FirstEnergy Corp., a
parent holding company.

The ESP statute only permits recovery of costefmnomic development or job
retention programs carried out by the electricritigtion utility. Here, FirstEnergy asks

to charge customers for the purported benefitetaiiming the FirstEnergy Corp.

2’8|n the Matter of the Application of Ohio Edison Quany, The Cleveland Electric llluminating
Company and The Toledo Edison Company for AuthtriBrovide for a Standard Service Offer Pursuant
to R.C. 4928.143 in the Form of an Electric Segupllan Case No. 14-1297-EL-SSO, Rehearing Rebulttal
and Surrebuttal Testimony of Eileen M. Mikkelseri4t13-14. (July 25, 2016).

29 R.C. 4928.143(B)2)(i) (emphasis added). SeeRI€b 4905.31(E) (statute on special contracts and
economic development that allows a utility to “reepcostsincurred in conjunction with any economic
development and job retention program of the wtilitthin its certified territory”); R.C. 4929.164tatute
allowing gas utility economic development progréivet requires information on various costs assediat
with such projects).

20 perhaps, in part, because doing so would be neitsén Were customers charged dollar-for-dollar fo
purported economic benefits, the charge would dangethe benefit and it would be a wash.
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headquarters in Ohfd* The statute clearly and unambiguously prohilsits because
FirstEnergy Corp. is not an electric distributidrity, it is the parent corporation.
Permitting a non-electric distribution utility ttvarge captive customers of the electric
distribution utility dollar for dollar for the pugsted benefits of keeping its headquarters
in Ohio would flip the ESP statute on its head.e Téquest to charge customers up to the
value of the “economic development” is unlawfulhat request should be denied.

b. The Utilities, by their own admission, have

submitted no evidence of costs associated with

retaining the FirstEnergy Corp. headquarters in
Ohio.

The focus of R.C. 4928.143(B)(2)(i) is costs andts alone. Astonishingly, the
Utilities submittedno evidence of the costs underlying the purportechesoc
development and job retention benefits that woeklilt from keeping FirstEnergy
Corp.’s headquarters in Ohi&f Ms. Murley freely admits that her analysis “does

address costs of the [Credit Support Rider] in\&ay.”*® Indeed, her testimony

%11n the Matter of the Application of Ohio Edison Qmany, The Cleveland Electric llluminating
Company and The Toledo Edison Company for AuthtriBrovide for a Standard Service Offer Pursuant
to R.C. 4928.143 in the Form of an Electric Seguflan Case No. 14-1297-EL-SSO, Rebuttal Rehearing
Testimony of Sarah Murley at 2:1-4 (“My testimorydaesses the economic and revenue impacts of the
FirstEnergy Corp. headquarters (the “HQ") on ttaesbf Ohio.”) (July 22, 2016) (hereinafter “Murley
Testimony”).

22 |ncluding costs of economic development and jabrion programs is not foreign to FirstEnergy.r Fo
example, in the Third Supplemental Stipulationat-lunder “Economic Development and Job Retention”
— the company provides the costs of implementiegpioposed programdn the Matter of the Application
of Ohio Edison Company, The Cleveland Electrioiilnating Company and The Toledo Edison Company
for Authority to Provide for a Standard ServiceefPursuant to R.C. 4928.143 in the Form of an fiec
Security PlanCase No. 14-1297-EL-SSO, Third Supplemental &tmn and Recommendation at 17
(Dec. 1, 2015) (hereinafter “Third Supplementap@&iation”). Notably, they are silent on any purgar
benefits from such programs.

23R, Tr. IX at 1487:23 - 1488:1.
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includes the word “cost” merely oné¥. No logical leap comes close to suggesting that
such a dearth of analysis even approaches meaendtilities’ burden laid out in R.C.
4928.143(B)(2)(i).

Additionally, Ms. Murley did not show that thereould be any benefits to
consumers whatsoever as a result of retainingitiséeRergy headquarters in Ohio. Her
testimony purports to show that keeping the FirstBy headquarters in Ohio would
result in a “total economic impact” of “$568.0 riolh each year?®® Yet, out of the other
side of her mouth, she recommends that the PUC@ i@&lko consumers pay for the
entirety of these benefit§® Paying $568 million for a purported $568 millienonomic
benefit is no benefit at &f’

Ms. Murley’s testimony should have been strickeitgrentirety. R.C.
4928.143(B)(2)(i) permits recovery of costs of emmic development, and costs alone.
Ms. Murley, by her own admission, did not accoumntdosts — only purported benefits.
Because the ESP statute does not allow for chaggistpmers for the purported
economic benefits of economic development, the Pld&dihot, as a matter of law,
include them in the Credit Support Rider. Ms. Myt testimony is therefore wholly

irrelevant.

24 35ee Murley Testimony Attachment SM-R-1 at 5. buiehe one instance in which Ms. Murley
mentions costs relates to the “cost of labor ahéronputs” associated with the “direct impactsrirthe
FirstEnergy Corp.’s headquarters operations.” Ntk. Murley testified that these direct impacts are
equivalent to the payroll of shared services engdayat the FirstEnergy headquarters. R. Tr. 2634:3
—1528:10. As noted, including such costs in REIKIR would result in harm to Ohio consumers by
charging them twice for the same services.

285 Murley Testimony at 6:7-8.
ZB5R. Tr. IX at 1501:23 -1502:1.

%7 The companies have not provided any evidencectisibmers would actually benefit from including
the purported “economic impacts” in the Credit SupfRider. See, e.g., R. Tr. IX at 1502:14 — 2G(M
Murley admitting that she could not answer sucliestjon because “I didn’t do that analysis.”).

77



VIl.  CONCLUSION

On March 31, 2016, the PUCO approved FirstEnerg$® 1V and the included

PPA (Rider RRS). Subsequently (April 27, 2016)REEthough a complaint proceeding

asked to see FirstEnergy’s PPA. Instead, Firstiinenose a different path, and Rider

RRS is currently not a viable option for PUCO amaito Now before the PUCO sit three

options to bailout FirstEnergy Corp. through abavarket subsidies paid by consumers.

None of these proposals should have been entedtdineugh the PUCQO'’s rehearing

process, much less approved. Based on the argsimieove, FirstEnergy’s Proposal

(modified Rider RRS), the Staff’'s Proposal and tErergy’s modifications to the Staff's

Proposal should all be rejected by the PUCO. Eirstgy should be required to file a

new MRO application, in order for consumers to weig the benefit of the historically

low prices available in the market.

BRUCE WESTON (0016973)
OHIO CONSUMERS’ COUNSEL

/s/ Larry S. Sauer

Larry S. Sauer, (0039223),
Counsel of Record

Maureen R. Willis (0020847)
William J. Michael (0070921)
Kevin F. Moore (0089228)
Ajay Kumar (0092208)
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Telephone [Sauer]: (614) 466-1312
Telephone [Willis]: (614) 466-9567
Telephone [Michael]: (614) 466-1291
Telephone [Moore]: (614) 387-2965
Telephone [Kumar]: (614) 466-1292

78



larry.sauer@occ.ohio.gov
maureen.willis@occ.ohio.gov
William.michael@occ.ohio.gov
Kevin.moore@occ.ohio.gov
Ajay.kumar@occ.ohio.gov

(Al Will Accept Service Via Email)

/s/ Thomas R. Hays
Thomas R. Hays (0054062),
Counsel of Record

For NOAC and the Individual
Communities

8355 Island Lane

Maineville, Ohio 45039
Telephone: 419-410-7069
trhayslaw@gmail.com

79



CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing laitRehearing Brief was served via

electronic service upon the parties thi&' ty of August 2016.

/sl Larry S. Sauer
Larry S. Sauer
Deputy Consumers’ Counsel

SERVICE LIST

mkurtz@BKLIawfirm.com
kboehm@BKLIawfirm.com
jkylercohn@BKLIlawfirm.com
stnourse@aep.com
mjsatterwhite@aep.com
yalami@aep.com
czdebski@eckertseamans.com
dparram@taftlaw.com
Schmidt@sppgrp.com
ricks@ohanet.org
mkl@smxblaw.com
gas@smxblaw.com
witpmlc@aol.com
Ihawrot@spilmanlaw.com
dwilliamson@spilmanlaw.com
blanghenry@city.cleveland.oh.us
hmadorsky@city.cleveland.oh.us
Kryan@city.cleveland.oh.us
mdortch@Kkravitzllc.com
rparsons@Kkravitzllc.com
gkrassen@bricker.com
dstinson@bricker.com
dborchers@bricker.com
DFolk@akronohio.gov
sechler@carpenterlipps.com
gpoulos@enernoc.com
dwolff@crowell.com
rlehfeldt@crowell.com
rkelter@elpc.org
evelyn.robinson@pjm.com
mhpetricoff@vorys.com
mjsettineri@vorys.com

burkj@firstenergycorp.com
cdunn@firstenergycorp.com
ilang@calfee.com
talexander@calfee.com
dakutik@jonesday.com
sam@mwncmh.com
fdarr@mwncmh.com
mpritchard@mwncmh.com
cmooney@ohiopartners.org
callwein@keglerbrown.com
joliker@igsenergy.com
mswhite@igsenergy.com
Bojko@carpenterlipps.com
ghiloni@carpenterlipps.com
barthroyer@aol.com
athompson@taftlaw.com
Christopher.miller@icemiller.com
Gregory.dunn@icemiller.com
Jeremy.grayem@icemiller.com
blanghenry@city.cleveland.oh.us
hmadorsky@city.cleveland.oh.us
kryan@city.cleveland.oh.us
tdougherty@theOEC.org
ifinnigan@edf.org
Marilyn@wflawfirm.com
todonnell@dickinsonwright.com
matt@ matthewcoxlaw.com
mfleisher@elpc.org
drinebolt@ohiopartners.org
meissnerjoseph@yahoo.com
LeslieKovacik@toledo.oh.gov
trhayslaw@gmail.com

80



glpetrucci@vorys.com
mwarnock@bricker.com

Attorney Examiners:

Greqory.price@puc.state.oh.us
Mandy.willey@puc.state.oh.us
Megan.addison@puc.state.oh.us

Jeffrey.mayes@monitoringanalytics.com
msoules@earthjustice.org
sfisk@earthjustice.org
Thomas.mcnamee@ohioattorneygeneral.gov
Thomas.lindgren@ohioattorneygeneral.gov
Steven.beeler@ohioattorneygeneral.gov

81



Rider RRS

Modified Rider RRS
(The Proposal)

Staff Proposal
Rider DMR

FE’s Modification to
Rider DMRF

Term

8 Years

8 Years

3 Years with potential for twore

8 Years

Cost to Customers

$3.6 billion over term of ESP,
approximately $800 per residentig
customer (1,000 KWh/month)

$3.6 billion over term of ESP,
approximately $800 per residential
customer (1,000 KWh/month)

$131 million/year for first three years, tot
of $393 million, with potential for more in
years four and fivk

adUp to $1,126 billion/yea? total of $8.9
billion over the term of the ESP

Legal and Policy
Impediments

-- Collects transition revenues
violating R.C. 4928.38

--No authority for PUCO to
approve as limit on shopping unde
R.C. 4928.143(B)(2)(d)

-- Fails to meet policy objectives 0
R.C. 4928.02, including:

« ensure availability of
reasonably priced retail
electric service

¢ ensure the diversity of
electricity supplies and
suppliers

« avoid anticompetitive
subsidies flowing from a
noncompetitive retail
electric service to a
competitive retail service

-- FERC approval of underlying
purchase power agreement (PPA
needed

-- Contrary to SB3 and SB 221

e Contrary to competitive
whole sale markets

« Bails FES generation
assets out; incents risky
behavior

--Not more favorable in the
aggregate for customers than a
market rate offer

-- Collects transition revenues violating
R.C. 4928.38

-- -- Not authorized by the PUCO under
(R.C. 4928.143(B)(2)(d).

Fails to meet policy objectives of R.C.
f 4928.02, including:

¢ ensure availability of reasonably
priced retail electric service

¢ ensure the diversity of electricity
supplies and suppliers

e avoid anticompetitive subsidies
flowing from a noncompetitive
retail electric service to a
competitive retail service

-- Virtual PPA, likely will need FERC
approval
-- Contrary to SB 3 and SB 221
*  Contrary to competitive whole
sale markets

. Bails FE Utilities out

-- Based on outdated projections

-- Does not support the continued
operation of the Sammis and Davis-Bess

--Not more favorable in the aggregate fo
customers than a market rate offer

-- Consideration of alternative should
require FE to withdraw ESP with prior

rates in place

-- Collects transition revenues violating
R.C. 4928.38
---- No legal basis for credit support unde

R.C. 4928.143; no commitment to spend
on distribution modernization

Fails to meet policy objectives of R.C.
4928.02, including:

e ensure availability of reasonably
priced retail electric service

e ensure the diversity of electricity
supplies and suppliers

« avoid anticompetitive subsidies
flowing from a noncompetitive
retail electric service to a
competitive retail service

-- Bailing out FirstEnergy Corp. by
keeping credit ratings at investment grad

--Not more favorable in the aggregate fo
customers than a market rate offer

-- Consideration of alternative should
require FE to withdraw ESP with prior
rates in place

-- Collects transition revenues violating
R.C. 4928.38

2r-- No legal basis for credit support under

R.C. 4928.143; no commitment to spend
on distribution modernization

-- Fails to meet policy objectives of R.C.
4928.02, including:

e ensure availability of reasonabl
priced retail electric service

e ensure the diversity of electricit
supplies and suppliers

e avoid anticompetitive subsidies
flowing from a noncompetitive
retail electric service to a
competitive retail service

-- Bailing out FirstEnergy Corp. by
ekeeping credit ratings at investment grad

-- Adder for economic development valu
of keeping headquarters in Akron could
double charge customers

--Not more favorable in the aggregate fo
customers than a market rate offer

-- Consideration of alternative should
require FE to withdraw ESP with prior
rates in place

D




! Includes purported economic benefits ($558 mi)lisom FirstEnergy keeping its headquarters in Akro

2 Based on OCC/NOPEC Witness Wilson's Testimoriy2gDec. 30, 2015) (OCC/NOPEC Ex. 5).

% |d. OCC/NOAC Witness Wilson updated the cost@etipns for the Proposal but those updates wenket from the record.
* Staff Ex. 13.

® FirstEnergy Ex. 206 at 14.
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