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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio
Edison Company, The Cleveland Electric
llluminating Company and The Toledo
Edison Company for Authority to Provide
for a Standard Service Offer Pursuant to
R.C. 4928.143 in the Form of an Electric
Security Plan.

Case No. 14-1297-EL-SSO

N N N N N N N

INDUSTRIAL ENERGY USERS-OHIO’S MEMORANDUM IN OPPOSITION TO
APPLICATIONS FOR REHEARING OF RETAIL ELECTRIC SUPPLY ASSOCIATION, THE
ENVIRONMENTAL LAW AND PoLICY CENTER, AND OHIO MANUFACTURERS’
ASSOCIATION ENERGY GROUP

l. INTRODUCTION

The FirstEnergy electric distribution utilities, The Ohio Edison Company, The
Toledo Edison Company, and Cleveland Electric llluminating Company, (“FirstEnergy”)
initiated this case seeking authorization of an electric security plan (“‘ESP”). FirstEnergy,
several parties, and Staff of the Public Utilities Commission of Ohio (“Staff’) entered into
several stipulations and recommendations (“Stipulations”) that were contested, and
hearings were conducted. On March 31, 2016, the Public Utilities Commission of Ohio
(“Commission”) issued an Opinion and Order in this case.

Several parties including Retail Electric Supply Association (“RESA”), the
Environmental Law and Policy Center (“ELPC”), and Ohio Manufacturers’ Association
Energy Group (“OMAEG”) sought rehearing of the Opinion and Order. RESA and
OMAEG ask the Commission to grant rehearing of its authorization of the Non-Market-

Based Pilot Program (“NMB Pilot Program”). OMAEG seeks rehearing of the
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authorization of the expansion of the Economic Load Response Program (“ELR
Program”). These requests are without merit and should be denied.

ELPC seeks a clarification of the Opinion and Order because the Commission did
not address ELPC’s claim that customers participating in the ELR Program should not be
permitted to exercise their statutory right to opt out of participation in the benefits and
costs of FirstEnergy’s energy efficiency and peak demand reduction portfolio programs
(“EE/PDR Portfolio Programs”). While the Commission did not address this issue in its
Opinion and Order, the clarification that ELPC seeks is not correct because the requested
clarification would unlawfully restrict the opportunity of eligible customers to opt out of the
FirstEnergy EE/PDR Portfolio Programs.

Il THE COMMISSION CORRECTLY APPROVED PROVISIONS OF THE
STIPULATIONS THAT IMPLEMENT THE NMB PILOT PROGRAM

The Stipulations contained a proposal for a transmission pilot program, the NMB
Pilot Program. Under the proposal, a group of commercial and industrial customers’
could explore whether they could benefit from opting out of FirstEnergy’s Non-Market-
Based Services Rider (“‘Rider NMB”) and obtaining, directly or indirectly through a
competitive retail electric service (“CRES”) provider, all transmission and ancillary
services through the Open Access Transmission Tariff (“OATT”) and other governing
documents of PJM Interconnection, LLC (“PJM?) that are approved by the Federal Energy
Regulatory Commission (“FERC”), and are applicable to the zone in which the end user
is located. The Stipulations specified the customers and accounts eligible to participate
in the NMB Pilot Program and the process by which eligible customers may participate or

discontinue participation. The Stipulations also stated that participating customers must

' Generally speaking, the eligible customers are more sophisticated and have more sophisticated metering.
Tr. Vol. XXIX at 6082-83.
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commit to obtain and pay for all transmission and ancillary services through the otherwise
applicable OATT. Cos. Ex. 3 at 3-5 and Cos. Ex. 154 at 17.

In its post-hearing brief, RESA asserted that the NMB Pilot Program is unduly
limiting because all interested parties do not have an opportunity to participate in the NMB
Pilot Program and that the pilot was not properly designed. Initial Brief of the Retail
Energy Supply Association at 49-51 (Feb. 16, 2016) (“RESA Initial Brief’). In its Opinion
and Order, the Commission disagreed, holding, “[tlhe nature of any pilot program is to
keep the number of participants manageable in order to make some determination of the
efficacy of the program being tested. ... RESA cites to no evidence in the record that any
customers who wish to participate in, and would benefit from, the Rider NMB pilot program
cannot do so because of the limits on the size of the pilot program.” Opinion and Order
at 112.

In its application for rehearing, RESA again advances the same argument that the
NMB Pilot Program is unduly discriminatory and not properly designed. RESA Application
for Hearing at 97-99. In OMAEG's application for rehearing, it joins RESA’s claim that
the NMB Pilot Program is unduly discriminatory. OMAEG Application for Rehearing at
57-60.2 The assignments of error are without merit and should be rejected.

A. RESA and OMAEG raise no new argument that justifies an order to
rehear the authorization of the NMP Pilot Program

As noted above, RESA’s assignments of error concerning the NMB Pilot Program

present the same issues it presented in its post-hearing brief. Because the Commission

2 OMAEG also inquires as to the additional five customers that were added to the NMB pilot program.
OMAEG Application for Rehearing at 57-58. This inquiry does not appear to be a ground for reversal, and
OMAEG never explains why the Commission should address this inquiry. OMAEG also seeks to disparage
the motivations of parties participating in the NMB Pilot Program while also maintaining that it should be
expanded. Id. at 60-63. These contradictory positions suggest that OMAEG's real complaint with the NMB
Pilot Program has nothing to do with the merits of the program and should be rejected.
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has already addressed the claims that the NMB Pilot Program is unduly discriminatory
and not properly designed, and neither RESA nor OMAEG presents a new argument, the
Commission should deny the assignments of error. In the Matter of the Application of
Ohio Power Company for Authority to Establish a Standard Service Offer Pursuant to
R.C. 4928.143, in the Form of an Electric Security Plan, Case Nos. 13-2385-EL-SSO, et
al., Second Entry on Rehearing at 25-26 (May 28, 2915) (“AEP-Ohio ESP III”).

B. The limit on participation in the NMB Pilot Program is not unduly
discriminatory

As the Ohio Supreme Court and this Commission have long recognized, an electric
utility may enter into pilot program rates that may not be uniformly available to all
customers. In Weiss v. Public Utilities Commission of Ohio, 90 Ohio St.3d 15 (2000), for
example, the Court approved a Commission order permitting The Cleveland Electric
llluminating Company to adjust rates to meet competition through competitive response
contracts. Rejecting a customer’s complaint that the pilot rate program was unduly
discriminatory under various provisions of R.C. Chapter 4905 because the customer did
not have facilities in an area covered by the pilot rate program, the Court held that “a
discriminatory classification is not prohibited if it is reasonable.” 1d. at 16. The Court went
on to find that it was reasonable to defer to the Commission’s classification of customers
based on the existence of a competitive alternative for electric service. Id. at 17-18.

As in Weiss, the question is not whether there is a classification because the
Commission may classify customers in such a way that some may participate and others
are excluded. Rather, the question is whether the classification is reasonable.

In this case, it is reasonable to limit the availability of the NMB Pilot Program
because the limitation properly reflects the experimental nature of the pilot. The NMB

Pilot Program is presented for the purpose of determining if there is value in permitting
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certain customers with the expertise and metering capability the opportunity to secure
transmission service either directly from PJM or through a CRES provider. The parties
that will participate are of sufficient size and sophistication and have the metering
capability to determine if the NMB Pilot Program offers an opportunity for them to reduce
their total energy bills. Tr. Vol. XXIX at 6082-83. Because the proposed limitation is
reasonable, the classification of customers is not unduly discriminatory.

Moreover, RESA and OMAEG have not demonstrated any prejudice that justifies
rejection of the NMB Pilot Program. As the Commission found, “RESA cites to no
evidence in the record that any customers who wish to participate in, and who would
benefit from, the Rider NMB pilot program cannot do so because of the limits on the size
of the pilot program.” Opinion and Order at 112. Rather than meeting the issue the
Commission presented when it rejected RESA’s claim, however, RESA argues that the
program might be opened up to other customers. OMAEG also fails to meet the
Commission’s challenge and instead argues that there are no guarantees that all
customers that want to participate would be permitted to participate. RESA Application
for Rehearing at 98; OMAEG Application for Rehearing at 59. Neither provides any
evidence that the limitation is preventing a customer that wishes to participate from doing
So.

Moreover, RESA’s members do not suffer any injury. They are electric suppliers,
not end users, that can elect to offer electric services to NMB Pilot Program participants
at the same rates contained in Rider NMB. Tr. Vol. XXVI at 5357-58. Alternatively,
RESA'’s members can also elect not to offer electric services to program participants. Id.
In either case, RESA members cannot validly argue that they will be injured by the

Commission’s authorization of the NMB Pilot Program.
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Since neither RESA nor OMAEG has demonstrated that it is injured, the
Commission can reject their assignments of error that the NMB Pilot Program is unduly
limiting. Weiss, 90 Ohio St.3d at 18-19; see also Holladay v. Pub. Util. Comm’n of Ohio,
61 Ohio St.2d 335, 337 (1980) (“We need not consider the standards included in [R.C.
4905.33 and 4905.35] since appellant has not demonstrated that the classification has
resulted in higher electric bills or that appellant has otherwise been prejudiced.”); Ohio
Edison Co. v. Pub. Util. Comm’n of Ohio, 173 Ohio St. 478, 496 (1962) (no ground to
appeal where the effect of the alleged error does not prejudice the appellant).

C. The design of the NMB Pilot Program allows customers to determine

if securing transmission service directly or through a CRES provider
is cost-effective

RESA also alleges that NMB Pilot Program is poorly designed and that the Opinion
and Order presupposes that the program will benefit customers. RESA Application for
Rehearing at 98-99. This argument finds no support in the Commission findings. See
Opinion and Order at 112. Even if the Commission was presupposing that the NMB Pilot
Program may provide customer benefits, that presupposition is justified because the
record demonstrates that the program may produce a lower delivered cost of electricity if
participating customers can manage effectively their system transmission peaks. Tr. Vol.
XXXIV at 7021-22. If participating customers better manage their system transmission
peaks, non-participating customers will benefit from increased reliability. Tr. Vol. XXVI at
5325-26. See, also, Initial Brief in Support of ESP |V Stipulation by Nucor Steel Marion,
Inc. at 26-28 (Feb. 16, 2016) (“Nucor Initial Brief’). Accordingly, RESA’s assignment of
error alleging that the NMB Pilot Program is poorly designed and presupposes that

customers will benefit is without merit.
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M. THE COMMISSION CORRECTLY CONCLUDED THAT THE EXPANSION OF
THE ELR PROGRAM SHOULD FACILITATE OHIO’S EFFECTIVENESS IN THE
GLOBAL ECONOMY

OMAEG assigns as error that the Commission failed to address OMAEG'’s
concerns with the provisions of the Stipulations that expand the availability of the ELR
Program. OMAEG Application for Rehearing at 61. The Commission should reject this
assignment of error because the Commission addressed OMAEG’s concerns and the
expansion is reasonable.

Under FirstEnergy’s current ESP, the ELR Program is available to only non-
shopping customers that previously participated in FirstEnergy’s interruptible tariff
programs, but there is no limit on the amount of load that may be included in the ELR
Program. Currently eligible customers receive a credit of $10/kW per month through the
ELR Rider and the EDR(b) Rider for Curtailable Load. The current program also includes
a provision under which FirstEnergy may assess a participating customer an Economic
Buy-Through Charge during an Economic Buy-Through Option Event that is assessed on
the portion of the customer’s load that exceeds its pre-established contract Firm Load for
any and all hours during such events (“EBT Charge”). FirstEnergy offsets the credits
provided to eligible customers through the DSE1 and EDR(e) Riders. See, e.g.,
Cleveland Electric llluminating Company, Schedule of Rates for Electric Service, Sheets
101, 115, and 116.3

Under the recommendations contained in the Stipulations that the Commission

approved in the Opinion and Order, the ELR Program would be continued and be

3 The tariffs are available and may be viewed at:

http://www.puco.ohio.gov/emplibrary/files/docketing/tariffs/Electric/The%20Cleveland%Z20Electric%20lllu
minating%20Company,%20FIRSTENERGY/PUC0%2013%20Schedule%200f%20Rates%20for%20Elect
ric%20Service.pdf.
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available to existing ELR Program customers and customers that have historically been
eligible for the ELR Program, but are not currently taking service under the current
program. Eligible customers could take generation service from either FirstEnergy or a
CRES provider, but load eligible to participate in the ELR Program would be capped at
current enrollment levels and up to an additional 136,250 kW. The provisions of the
current ELR Program for economic buy-through would be removed, but customers would
be required to reduce load in response to emergencies called by FirstEnergy, American
Transmission Systems Inc. (“ATSI”), or PJM. Participating customers would receive a
credit of $5/kW per month by unit of Curtailable Load under the ELR Rider, with the credit
recovered through the DSE1 component of the Demand Side Management and Energy
Efficiency Rider (“Rider DSE”). The EDR(b) Rider credit would be $5/kW per month by
unit of Curtailable Load as defined by ELR Rider, and the EDR(b) Rider credit would be
recovered in the EDR(e) Rider, in the same manner as the credit is recovered in
FirstEnergy’s current ESP. Cos. Ex. 2 at 7-9, Cos. Ex. 3 at 1-3, and Cos. Ex. 154 at 14.

In its initial brief, OMAEG argued that the ELR Program “may provide benefits to
those few participating customers taking service under Rider ELR, [but] it is not widely
available, not uniformly applied, and thus, not beneficial to all customers.” OMAEG Initial
Brief at 93 (Feb. 16, 2016). In the Opinion and Order, the Commission noted OMAEG’s
concerns, but rejected them and found that the expansion of the ELR Program was one
of several provisions that “should facilitate the state’s effectiveness in the global economy
in accordance with R.C. 4928.02(N).” Opinion and Order at 73 & 94.

OMAEG seeks rehearing of the Commission’s Opinion and Order approving the
ELR Program because it is discriminatory and anti-competitive. In support of its

assignment of error, OMAEG reiterates the arguments it presented in its initial post-
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hearing brief that the program is too expensive, that the program should be more broadly
available, and that the collection of the costs of the program should be spread more
broadly. OMAEG Application for Rehearing at 61. OMAEG then complains that the
Commission failed to address its arguments. Id.

As noted above, OMAEG'’s claim that the Commission did not address its issues
is not correct. Additionally, OMAEG raises no new issue that the Commission has not
addressed. Therefore, its assignment of error should be denied. AEP-Ohio ESP III,
Second Entry on Rehearing at 25-26.

Further, the Commission correctly concluded that the expanded ELR Program
facilitates Ohio’s effectiveness in a global economy. The modified ELR Program will
provide benefits to existing and potential customers, nonparticipating customers, and
FirstEnergy. These benefits include increased system reliability and stability, the
prevention of load shedding (i.e., rolling blackouts) during emergency events, and job
retention. See citations to transcript in the Post Hearing Brief of Ohio Edison Company,
The Cleveland Electric llluminating Company, and The Toledo Edison Company at 108
and n. 521-23 (Feb. 16, 2016) (“Cos. Initial Brief”); Post-Hearing Brief of the Ohio Energy
Group at 24-25 (Feb. 16, 2016) (“OEG Initial Brief”); and Nucor Initial Brief at 12-15. By
providing eligible customers a means of reducing their electric generation expenses,
continuation of a modified ELR Program would also further Ohio industrial companies’
effectiveness in the global economy. Cos. Initial Brief at 148. As the record
demonstrates, an interruptible rate program advances “numerous benefits, including the
promotion of economic development and the retention of manufacturing jobs.” AEP-Ohio
ESP IlI, Opinion and Order at 40 (Feb. 25, 2015). If clarification is necessary, the record

supports the Commission’s finding that the ELR Program supports state policy.
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Moreover, the program does not unduly discriminate against customers that do not
participate in the program due to the limitations on the size of the program. As the
Commission has previously recognized, there is a cost to these programs that is shared
by other customers and some limitation on the size of the program is justified. See AEP-
Ohio ESP lll, Second Entry on Rehearing at 9 (May 28, 2015). In this instance, OMAEG
cannot reasonably argue that the program is both too expensive and not sufficiently
expansive; the competing arguments cannot be rationalized.

IV. THE COMMISSION SHOULD CLARIFY THAT CUSTOMERS PARTICIPATING

IN THE ELR PROGRAM MAY OPT OUT OF THE EE/PDR PORTFOLIO
PROGRAMS AS PROVIDED BY THE STIPULATION

The Stipulations contain a provision stating that “ELR customers may opt out of
the opportunity and ability to obtain direct benefits from FirstEnergy’s EE/PDR Portfolio
Plans as provided in S.B. 310.” Cos. Ex. 2 at 8. In its post-hearing brief, ELPC argued
that this provision is unlawful because R.C. 4928.6613 prohibits a customer to take
service under the ELR Program and at the same time to opt out of the costs and benefits
of FirstEnergy’s EE/PDR Portfolio Programs under R.C. 4928.6611.4 ELPC Initial Brief
at 59. The Commission noted ELPC’s argument in its discussion of the parties’ positions
in the Opinion and Order at 106, but did not resolve the merits of ELPC’s argument, as
ELPC notes in its assignment of error. ELPC Application for Rehearing at 24. While the

Commission should clarify the Opinion and Order, it should reject ELPC’s argument that

4 Under R.C. 4928.6611, eligible customers served by electric distribution companies state-wide will be
eligible to opt out under R.C. 4928.6611 beginning January 1, 2017. Under Section 7 of SB 310, however,
eligible customers of FirstEnergy could opt out beginning January 1, 2015 because FirstEnergy elected to
amend their portfolio plans. In the Matter of the Application of The Cleveland Electric llluminating Company,
Ohio Edison Company, and The Toledo Edison Company for Approval of Their Energy Efficiency and Peak
Demand Reduction Program Plans for 2013 through 2015, Case Nos. 12-2190-EL-POR, et al., Finding and
Order (Nov. 20, 2014). The Stipulations recognize FirstEnergy’s eligible customers’ current right to elect to
opt out under Section 7 of SB 310.
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R.C. 4928.6613 prohibits customers participating in the ELR Program from opting out of
the EE/PDR Programs.

Initially, it is incorrect to assume, as ELPC does, that the ELR Program is part of
FirstEnergy’s EE/PDR Portfolio Programs such that a customer taking service under the
program cannot elect to opt out. The current ELR Program is a provision of FirstEnergy’s
tariffs that was approved as part of the current ESP, not as part of the portfolio plans. In
the Matter of Ohio Edison Company, The Cleveland Electric Illuminating Company, and
The Toledo Edison Company for Authority to Provide for a Standard Service Offer
Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan,
Case No. 12-1230-EL-SSO, Opinion and Order passim (July 18, 2012). The next ELR
Program set out in the Stipulation is an extension of the same program with some
modifications and is a provision of the next ESP, not the EE/PDR Portfolio Programs.

Additionally, the benefits of the ELR Program extend beyond FirstEnergy’s
compliance with EE/PDR requirements. As noted above, the ELR Program enhances
system reliability and stability, reduces the likelihood of load shedding, and assists in job
retention.

Because the ELR Program is not approved as a part of FirstEnergy’s EE/PDR
Portfolio Plans and provides benefits that extend beyond compliance with EE/PDR
requirements, a customer electing to take service under the ELR Program should not be
deemed to be taking a benefit of the EE/PDR Portfolio Programs. Accordingly, the
provision of the Stipulations making explicit that a customer taking service under the ELR
Program may elect to opt out of the Portfolio Programs does not violate the limitation

contained in R.C. 4928.6613.°

5 For the same reason, the provision of the Stipulation that ELPC finds objectionable would not violate
Section 10 of SB 310. Section 10 provides that no account properly identified in a notice of intent to opt
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Taking ELPC’s argument concerning the availability of the opt out provided under
SB 310 to its logical conclusion, moreover, would encourage customers to not offer their
demand response capabilities to FirstEnergy. An opt out customer could use its demand
response to reduce its capacity obligation without loss of the statutory opt out right. These
customers could benefit from reducing their capacity charges and have no obligation to
offer those capabilities to FirstEnergy. If the customer participates in the ELR Program,
however, that customer would be subject to unlimited emergency interruptions by
FirstEnergy, ATSI, and PJM. Tr. Vol. lll at 494. The customer gives up its right to use
emergency-related demand response as it may see fit, and FirstEnergy is then able to
use this demand response capability to address emergency circumstances that might
otherwise cause involuntary interruptions of service to other non-interruptible customers.

If the Commission accepted ELPC’s argument, however, customers with demand
response capabilities would be deterred from taking service under the ELR Program since
they would not be permitted to opt out of the EE/PDR costs and benefits under SB 310.
As a result, FirstEnergy and its other customers would not receive the full collective
benefit of larger customers’ demand response.

Establishing barriers to securing demand response resources should not be an
outcome of the Commission’s review of the Application and Stipulations. Accordingly, the
Commission should reject ELPC’s argument that the provision of the Stipulations
recognizing that ELR Program customers have the right to opt out violates SB 310.

V. CONCLUSION

out by an eligible customer shall be subject to any cost recovery mechanism under R.C. 4928.66 or eligible
to participate in or directly benefit from the amended portfolio plan.
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For the reasons discussed above, the Commission should deny the assignments

of error of RESA and OMAEG discussed above. Further, the Commission should clarify

that customers taking service under the ELR Program may also opt out of participation in

the EE/PDR Portfolio Programs of FirstEnergy.
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