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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio )
Edison Company, The Cleveland Electric)
llluminating Company and The Toledo )
Edison Company for Authority to Provide) Case No. 14-1297-EL-SSO
a Standard Service Offer Pursuant to R.Q.
§ 4928.143 in the Form of an Electric )
Security Plan. )

APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL
AND NORTHWEST OHIO AGGREGATION COALITION

The Office of the Ohio Consumers’ Counsel (*OCGI8s this application for
rehearing to protect 1.9 million consumers from, inter atlee dystopia of FirstEnergy's
plan for charging above-market prices to bailouwgoplants. Consumers would be
charged a lot of money through a power purchaseeagent rider ("PPA Rider"). That
plan was approved by the Public Utilities Commissid Ohio (“Commission” or
“PUCQO”) in its March 31, 2016 Opinion and Order.oi recently, the Federal Energy
Regulatory Commission (“FERC”) protected these Qiunsumers. FERC rescinded the
waiver under which FirstEnergy claimed it could gged with the power purchase

agreement (“PPA”") without FERC review. FERC expéal that “no sales may be made

! This application for rehearing is authorized unideZ. 4903.10 and Ohio Adm. Code 4901-1-35.



with respect to the Affiliate PPA unless and ufEIERC] approves the [PPA3”
With no FERC approved PPA, Ohioans cannot be cdargder PPA Rider.

In its Opinion and Order, the PUCO approved, wiitdifications, the electric
security plan (“ESP”) of FirstEnergy (“FE” or “Utliy"), filed in these proceedings on
August 4, 2014. Under the modified ESP FirstEnevdlycollect increased rates from
customers for the eight-year period starting Jyr016 through May 31, 2024.

The Opinion and Order was unreasonable and unlamvtbe following respects:

The reasons in support of this application for eglng are set forth in the
accompanying Memorandum in Support. The PUCO shgnaldt rehearing and abrogate

or modify its Opinion and Order as requested by GG NOAC.

ERRORS

ASSIGNMENT OF ERROR 1: The PUCO erred in reviewamgl approving the
Utility's electric security plan after determinititge charges were "cost effective."

ASSIGNMENT OF ERROR 2: It was unreasonable andwfll (under R.C.
4928.141(B)) for the PUCO to apply the three-preatilement standard when the Utility
had unequal bargaining power, favor trading waspat and the stipulations addressed
issues unrelated to the Utility's electric secupityn filing.

ASSIGNMENT OF ERROR 3: To the detriment of custesnéhe PUCO unreasonably
and unlawfully determined that that the settleméagpgpear to be" the product of serious
bargaining among capable, knowledgeable parties.
A. To the detriment of customers, the PUCO unreasgraid unlawfully
created a new (and more lenient) standard for ohit@rg whether to
adopt a settlement.

B. The PUCO erred by not explicitly ruling that thertSamer Protection
Association (as a defunct organization), will neteive any of the alleged
benefits of the settlement, including fuel fund rags allocated to the

2 SeeElectric Power Supply Association, et al. v. AEf&ation Resources, Inc., et, &locket No.
EL16-34-000 Order Granting Complaint at 19, n. 8pr{l 27, 2016).
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Citizens' Coalition and moneys directed to thezeéitis' Coalition for the
Customer Advisory Agency pilot program.

ASSIGNMENT OF ERROR 4: The PUCO erred in findthgt the Stipulations benefit
consumers and are in the public interest underd”favo of the Three-Prong Test.
(Prong 2 of the Three Prong Test

A.

The PUCO should not find the Stipulation is a bérnefconsumers and
the public interest if Rider RRS would be a netrgbao consumers over
the eight-year ESP term. It was unjust and unresderfor the PUCO to
find that FirstEnergy consumers will receive acredit from Rider RRS
over the eight-year term of the ESP.

1.

In its review of the Stipulation, the PUCO erredaotepting the
outdated forecast of Witness Judah Rose. The P§Ho0Old
instead consider on rehearing the June 2016 Elécést results
for the "reference case" that provide the mostngaasmbiased
forecast of the short term energy outlook.

In its consideration of the Stipulation, the PUQ®®d in finding
that certain of OCC witness Wilson's analyses shguhat the
PPA will harm consumers were unreliable (and givenveight).

a. The PUCO erred in dismissing OCC Witness Wilsoaés u
of EIA data ‘High Oil and Gas Resource Case" whédras
been the closest to the following year's refererase.

In its review of the Stipulation, the PUCO erredliaregarding
EPSA/P3 witness Kalt's sensitivity analysis thatn Rider RRS
to be harmful to consumers.

In its consideration of the Stipulation, the PUQ@2d in
disregarding the analysis performed by Sierra @lithess
Comings, simply because his analysis was based emdidential
information and was not publicly available.

It is unjust and unreasonable for the PUCO to fivedistribution rate
freeze to be a benefit for consumers.

1.

It is unjust and unreasonable for a utility to goykars without a
base rate review.

The PUCO's authorization of potentially $915 miilim increased
Distribution Capital Recovery Rider charges makesdustomer
benefits of a base distribution rate freeze illysand is unjust and
unreasonable.



3. The PUCO's approval of the Governmental DirectRaker
further erodes any alleged consumer benefits assalcwith a
distribution rate freeze, and is therefore, ungrst unreasonable.

The PUCO erred in finding that the creation of i gnodernization
program is in the public interest because the P9@@ding was not
supported by evidence, violating R.C. 4903.09.

ASSIGNMENT OF ERROR 5: The PUCO erred in findihgttthe stipulations do not
violate any important regulatory principle or piaet

A.

The PUCO's approval of the power purchase agreenakentis
unreasonable and unlawful.

1. Rider RRS is an unlawful transition charge undez.R”928.37,
4928.38, 4928.39, and 4928.141(A).

2. The PUCO's ruling that Rider RRS was not a tramsitharge was
against the manifest weight of the evidence, vildgR.C.
4903.09.

3. The PUCO's ruling that Rider RRS was not a tramsitharge is
not supported by evidence and lacked sound reagovimlating
R.C. 4903.09.

4, The PUCO erred in failing to address argumentsRat 4928.38
was violated because, under Rider RRS, the utilgg not fully on
its own in the competitive market.

5. The PUCO's determination that the Utility's PPAdithay be
included in an ESP under R.C. 4928.143(B)(2)(cB &mancial
limitation on customer shopping” is unlawful becaitds not
supported by record evidence, and contraveneddéygesintent.

6. The PUCO erred in determining that the PPA is & ter condition
that is includable in a utility's electric secuniian because it
relates to bypassability

7. The PUCO erred in determining that R.C. 4928.14@&J) is
satisfied because Rider RRS would "in theory" hiweeeffect of
stabilizing rates. Its determination is also agaiine manifest
weight of the evidence.

8. The PUCO erred in determining that the PPA riday tne
included in the Utility's electric security plandaeise it is part of



an economic development program under R.C.49283)82(i).
The PUCO's finding violates R.C. 4928.38 and 492@). It also
contravenes legislative intent.

9. The PUCO erred in approving the stipulation bec&ider RRS
provides an anti-competitive subsidy funded by @aongrs which is
to be avoided, not permitted, under R.C. 4928.02(H)

10. The PUCO unreasonably and unlawfully found thatelsae no
captive retail customers in the FirstEnergy sertécatory because
customers have the ability to choose a competgergeration
supplier.

11. The PUCO unreasonably and unlawfully found thatatsew of
bilateral contracts between FirstEnergy and itdiai® would
protect against anticompetitive subsidies.

The PUCO erred in unreasonably and unlawfully figdihat it can
approve plans to implement straight fixed variable design through an
electric security plan under R.C. 4928.143(B)(2)(h)

1. The PUCO unreasonably and unlawfully found thaeRRRS
does not breach Ohio’s policy to ensure effectmagetition and
protect consumers from market power and marketigeities.

The PUCOQO'’s Opinion and Order is unreasonable ataimiul because the
Stipulation’s provision concerning energy efficigns contrary to the
public interest and governing law.

ASSIGNMENT OF ERROR 6: The PUCO unreasonably ardwifully found that
FirstEnergy's electric security plan, as modifisdnore favorable in the aggregate to
customers than a market rate offer.

A.

The PUCO erred by unreasonably relying on FirstgyisrRider RRS
projections and disregarding projections by intaore opposing Rider
RRS.

The PUCO exceeded its authority in performing tleeerfavorable in the
aggregate test when it unlawfully considered qatlie benefits

The PUCO unreasonably and unlawfully failed to edersthe delivery
capital recovery rider revenues as quantifiableésctuscustomers under an
electric security plan, causing the electric seégyrian costs to customers
to be understated. The PUCO failed to base itsrfighdn facts contained
in the record in this proceeding, contrary to RI€03.09



ASSIGNMENT OF ERROR 7: The PUCO unreasonably andsily modified the
stipulations in a manner that harms consumerssandtiin the public interest.

A. The PUCO erred by modifying the Stipulation implerneg a mechanism
to limit the increase to average customers’ biélesed by Rider RRS
during the first two years of the ESP in an unarsd unreasonable
manner.

1. The PUCO erred by authorizing the Utilities to defgpenses for
future recovery under the mechanism it adoptedi PPA Rider
collections during year two of the ESP.

B. The PUCO erred by modifying the Stipulation in anmer that allows
FirstEnergy to retain PIJM capacity performance kgrayments thereby
creating an unjust and unreasonable incentiventtilities not to offer
the PPA units.

C. The PUCO erred by not modifying the Stipulatiorptotect consumers
from the onerous severability provision.

1. The PUCO erred by failing to modify the Stipulateaeverability
provision to allow a refund to consumers shouldRR& be later
overturned by a Court of competent jurisdiction.

2. The PUCO's unjust and unreasonable modificatidheo
Stipulation's severability provision only protectsnsumers in the
unlikely circumstance PJM changes tariffs or ruked prohibit the
PPA units from being bid into the PJM auction.

3. The PUCO erred by modifying the Stipulation in anmer that
unjustly and unreasonably allows the Utilities td generate
capacity revenues under a PJM rule or tariff modtfon.

4, The PUCO erred by failing to modify the stipulatiamd required
the competitive bidding of low-income programs.

D. The PUCO unlawfully and unreasonably modified ttiygugation to create
a zero-based rider to unbundle the costs FirstBraoyrs to support the
Standard Service Offer (“SSO”).

ASSIGNMENT OF ERROR 8: The PUCO erred in unreabnand unlawfully
considering factors identified in the AEP ESP Hogeeding



In considering factors from the AEP ESP Ill proadegdthe PUCO
unreasonably and unlawfully denied consumers doegss by relying
upon a non-final order

The PUCO unreasonably and unlawfully consideredittancial integrity
of the Utility's affiliate owned plants as just#itton for approving the
costly and unlawful purchase power agreement.

The "AEP" factors the PUCO considered in deterngmimether to
approve the PPA are unreasonable to the extenthnatre biased toward
supporting the Utility's PPA Rider. The PUCO shblidve considered
other factors to assess the benefit or determinieeolPPA to FirstEnergy
consumers. (AEP Rehearing 42).

ASSIGNMENT OF ERROR 9: The PUCOQO’s Opinion and @ideaunreasonable and
should be modified so that charges under the PRI&rRire subject to refund.

A.

In light of the pending FERC case and potentia allanges, the public
interest and fundamental fairness necessitatalied®PA Rider be subject
to refund.

Questions surrounding the PUCQO’s jurisdiction misat the PPA Rider
should be subject to refund.

ASSIGNMENT OF ERROR 10: The PUCOQ'’s Opinion and @nd unreasonable and
should be modified so that charges under the PRI&rRire subject to refund.

A.

In light of the pending FERC case and potentia allanges, the public
interest and fundamental fairness necessitatalied®PA Rider be subject
to refund.

Questions surrounding the PUCQO’s jurisdiction misat the PPA Rider
should be subject to refund.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio )
Edison Company, The Cleveland Electric)
llluminating Company and The Toledo )
Edison Company for Authority to Provide) Case No. 14-1297-EL-SSO
a Standard Service Offer Pursuant to R.Q.
§ 4928.143 in the Form of an Electric )
Security Plan. )

MEMORANDUM IN SUPPORT

INTRODUCTION

FERC recently acted to protect 1.9 million conswsyiesm FirstEnergy above-
market charges, by rescinding FirstEnergy’s waikan filing affiliate contracts with
FERC for prior approval. FERC recognized that the PPA Riders “presenpthential
for the inappropriate transfer of benefits fromtoagpcustomers to shareholders and,
thus, may frustrate the goal of the CommissionERE’s] affiliate sales restrictiond.”
FERC explained that “no sales may be made withectdp the affiliate PPA unless and
until the Commission [FERC] approves the affili&@A under governing lawv.Without
a FERC-approved PPA, there can be no charges suowrs through the PPA Rider.

The PUCO still has an opportunity to protect theljpufrom FirstEnergy
charging billions of dollars to subsidize, via gowaent regulation, old, inefficient,

affiliate-owned, coal-fired and nuclear power pfarithe plants cannot compete in the

3 SeeEPSA, et a).EL16-34-000 at{ 53.

*1d. at 164.

®|d. at Footnote 91.

® Accordingly, the PUCO should dismiss this case.

1



market that was intended as deregulated by the Gareeral Assembly over sixteen
years ago. To protect consumers and the publiceisttethe PUCO should rehear its

decisions, consistent with this application foraafing.

STANDARD OF REVIEW

Applications for rehearing are governed by R.C.3120. The statute permits
“any party who has entered an appearance in persioy counsel in the proceeding” to
apply for rehearing in respect to "any matters mheiteed in the proceeding.”
Applications for rehearing must be filed withinrtlgidays of the PUCO's orders.

OCC filed a motion to intervene in this proceedamgAugust 14, 2014, which
was granted by Entry dated December 1, 2014. Q&gfited testimony regarding
FirstEnergy's electric security plan (‘ESP”). O@@s an active participant in the
evidentiary hearings.

R.C. 4903.10 requires that an application for rehgamust be “in writing and
shall set forth specifically the ground or grouaiswhich the applicant considers the
order to be unreasonable or unlawful.” AdditionaBhio Adm. Code 4901-1-35(A)
states: “An application for rehearing must be agganied by a memorandum in support,
which shall be filed no later than the applicationrehearing.”

In considering an application for rehearing, R.@03.10 provides that “the
commission may grant and hold such rehearing omtiiéer specified in such
application, if in its judgment sufficient reasdretefor is made to appear.” The statute
also provides: “[i]f, after such rehearing, the eoission is of the opinion that the

original order or any part thereof is in any respegust or unwarranted, or should be



changed, the commission may abrogate or modifgdnee; otherwise such order shall be
affirmed.”

The statutory standard for abrogating some portadrise Opinion and Order and
modifying other portions are met here. The PUCQukhgrant and hold rehearing on the
matters specified in this Application for Reheariagd subsequently abrogate or modify

its Opinion and Order of March 31, 2016.

.  ERRORS

ASSIGNMENT OF ERROR 1: The PUCO erred in reviewingand approving the
Utility's electric security plan after determining the charges were "cost effective."”

The PUCO must ensure that every public utilitynfsihes necessary and adequate
service and facilities, and that all charges for s@rvice must be just and reasonable.
R.C. 4905.22. And the PUCO is required to ensusedhstomers have reasonably
priced retail electric service under R.C. 4928.D2@ut despite these laws, the PUCO
reviewed the electric security plan under a newentemnient standard of review. It
determined that it need only find that the chatgesustomers are "cost-effective."

But the PUCO is a creature of statute. It hay tm authority conferred on it by
the General AssembRy.It cannot alter its duty to ensure “just and oeable rates" and
replace that with assuring "cost-effective ratebtie PUCO erred. Rehearing should be

granted.

" See Opinion and Order at 98; see also Concurrjsigi@h of Commissioner Haque (at 12), claiming that
the PUCQO's mission is to assure "'safe, reliabid, @st-effective service."

8 Columbus S. Power Co. v. Pub. Util. Con{r®93), 67 Ohio St. 3d 535, 620 N.E.2d 83Bike Natural
Gas Co. v. Pub. Util. Comn({1981), 68 Ohio St.2d 181, 22 Ohio Op.3d 410, MZ2.2d 444Consumers'
Counsel v. Pub. Util. Comn(i1981), 67 Ohio St.2d 153, 21 Ohio Op.3d 96, 42B.8d 820; andayton
Communications Corp. v. Pub. Util. Com(h980), 64 Ohio St.2d 302, 18 Ohio Op.3d 478, M1&.2d
1051.



ASSIGNMENT OF ERROR 2: It was unreasonable and urdwful (under R.C.
4928.141(B)) for the PUCO to apply the three-prongettlement standard when the
Utility had unequal bargaining power, favor trading was rampant, and the
stipulations addressed issues unrelated to the Uty's electric security plan filing.

The PUCQO, in its Opinion and Order, rigidly applibeé three prong settlement
standard, and found that all three prongs are’nigten it concluded that the stipulations
modifying the Utility's electric security plans sHid be approved® In doing so, the
PUCO unreasonably ignored significant and relefaetbrs, which when considered,
provide good reason to reject use of the threegtest. And the PUCO, in approving
the stipulation with issues that were totally uatetl to the application, deprived
customers of the notice required under R.C. 4928ByYand O.A.C. 4901:1-35-04.

First, the PUCO failed to recognize the asymmatt@argaining positions of the
parties—where the Utilities have a superior barnggiposition because they can reject
the PUCO’s order under the 2008 I&wCommissioner Roberto commented that, under
such circumstances, "a party's willingness toagrgh an electric distribution utility's
application cannot be afforded the same weightaduehen an agreement arises within
the context of other regulatory frameworks." Setdhe PUCO ignored the favor
trading where the Utility funded financial inducemfor signatures with other people's
money. And third, the inducements to sign theussitions bore no relationship to the

core of the Utility's application, Rider RRS.

° Opinion and Order at 121.
.

" The problems of unequal bargaining power are diseti in Commissioner Roberto’s dissent in the
PUCQO's Order in FirstEnergy’s initial electric seity plan filed in 2008. Sekn re FirstEnergy’s 2008
ESP CasgCase No. 08-935-EL-SSO, Second Opinion and Ofgnion of Commissioner Cheryl L.

Roberto Concurring in Part and Dissenting in Plslidr; 25, 2009) at 1-2 (citations omitted).
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The Commission erred. It should have found thatstipulation cannot pass the
first prong of the three-prong test. It also shaubl have evaluated the stipulation as a
package. Instead the Commission should have eedl@ach provision of the stipulation
on its own merits as OCC and others recommentedaccepting and applying the
three-prong standard, the PUCO allowed unreasomadeinlawful terms for customers,
that standing on their own would not have withst®&CO scrutiny. Rehearing should
be granted.
ASSIGNMENT OF ERROR 3: To the detriment of customes, the PUCO

unreasonably and unlawfully determined that that the settlements "appear to be"
the product of serious bargaining among capable, lkawledgeable parties.

The PUCO has adopted a three prong test for thiei@ion of a settlement
agreement between the parti@ghe first prong of this test is whether the setéet is
the product of serious bargaining among capablekandledgeable parti€$.

The PUCO found that the first prong of the stipiolatest was met because the
settlements “appeared” to be the product of sef@ugaining among capable,
knowledgeable parti€’s.As discussed in detail below, the PUCO's findiregwnlawful
and unreasonable. The PUCO should grant reheaninigis issue and find that the

settlements do not meet the first prong of itdeseient test.

12 5ee OCC/NOAC Ex. 11 at 7-8 (Kahal Second Suppléah&irect).

13 Office of Consumers' Counsel v Pub. Utilities Comré4 Ohio St.3d 123, 126 (1992).
Yd.

15 Opinion and Order at 43.



A. To the detriment of customers, the PUCO unreasably and
unlawfully created a new (and more lenient) standat for
determining whether to adopt a settlement.

The PUCO unreasonably created a new standard whetermined that the
settlement “appeared” to be the product of serlmrgaining among capable,
knowledgeable parti€S. This is a different standard than what the PU@® tised in the
past --whether the settlement is the product abssrbargaining among capable,
knowledgeable partie<.

In creating a new standard, the PUCO failed tpeesits prior holdings, violating
the holding established by the Ohio Supreme C8@teveland Electric llluminating
holds that the PUCO should, "respect its own prextin its decisions to assure
predictability which is essential in all areas lé faw including administrative law®™

Additionally, Cleveland Electric llluminatingequires that while the PUCO
may change its position, it must justify the chabgeshowing there is a clear need for
change and must show that the prior decisionsnaeeror. The PUCO failed to do so

here. The PUCO erred. Rehearing should be gtante

18 Order at 43.
17 Office of Consumers’ Counses4 Ohio St.3d at 126.

18 Cleveland Elec. llluminating Co. v. Pub. Util. Com42 Ohio St.2d 403 (1975%ee also Office of
Consumers’ Counsel v. Pub. Util. Commlg, Ohio St.3d 49, 50-51 (1984).

9 Cleveland Electric Illluminating42 Ohio St.2d at 431.
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B. The PUCO erred by not explicitly ruling that the Consumer
Protection Association (as a defunct organization)yill not
receive any of the alleged benefits of the settlemte including
fuel fund moneys allocated to the Citizens' Coalitin and
moneys directed to the Citizens' Coalition for theCustomer
Advisory Agency pilot program.

The PUCO ruled to remove the Consumer Protecticoéiation as a signatory
party?° ordered the filing of compliance reports for lomeome programs and raised the
prospect of a third party auditThis ruling does not go far enough. It is unreadse
because it does not bar the dispersal of funde twrganization that is possibly defunct
and under investigation.

The PUCO fashioned an incomplete solution to ameisbat it recognized as a
serious issué? The PUCO simply required the filing of compliarreports by the
Citizen’s Coalition and Ohio Partners for Affordalitnergy (OPAE) and raised the
possibility of a third-party audft However, this does not go far enough to ensute tha
the funds distributed for fuel funds and the ConsuAdvisory Agency Pilot program
are not misused.

The solution to this issue is simple. The PUCO #&hbar any funds from being
distributed to the Consumer Protection Associatioless it is proven to the PUCO that

the Association is not defunct and it is not unideestigation for misuse of funds that are

intended for the benefit of others.

2 Order at 45.
2 Order at 97.
2 Order at 45.
% Order at 96.



ASSIGNMENT OF ERROR 4: The PUCO erred in finding that the Stipulations
benefit consumers and are in the public interest wher Prong Two of the Three-
Prong Test. (Prong 2 of the Three Prong Test

A. The PUCO should not find the Stipulation is a beefit to
consumers and the public interest if Rider RRS woul be a net
charge to consumers over the eight-year ESP ternt Wwas
unjust and unreasonable for the PUCO to find that
FirstEnergy consumers will receive a net credit frm Rider
RRS over the eight-year term of the ESP.

The PUCO analyzes Rider RRS from a false premesteRlder RRS serves as an
insurance policy or hedge against rising marketgsti The PUCO states in its Order
that:

Rider RRS will operate as a form of rate insuratfoenergy
market prices stay at the current low levels, austis will pay a
charge under Rider RRS; however, if energy markieep rise
from the current low levels, customers will begiréceive a
credit under Rider RRS, which will mitigate therieases
customers see on their bills (Co. Ex. 13 at 104-23; Co. Ex. 14
at 4; Tr. Vol I at 75; Tr. Vol. XVIII at 3650). Theigher energy
marzliet prices rise, the greater the amount of treditomers will
see’

But the notion that Rider RRS is a hedge was rdfb{eOCC witness Wilson and
FirstEnergy witness Mikkelsefi. The PUCO simply disregarded that record evidence.
The PUCO also discussed the necessity of chotisengost reliable projection to
make a determination whether the Stipulation b&nhebnsumers. The PUCO stated:
We note at the outset that projections and forecast predictions.
They are predictions of future conditions and asell upon what
is happening now and multiple additional assumygtion

Considering the nature of the proposed Rider RRSpasential
hedge or insurance on electricity rates, in makimgetermination

24 Order at 80.
% 5ee OCC/NOAC Initial Brief at 83-92.



the Commission must choose from the most reliabthese

projections and forecasts to make a determinatiovhether the

Stipulations, as a package, benefit ratepaifers.
The only party projecting consumers will receiveredit through Rider RRS was the
Utilities. The PUCO accepted the FirstEnergy epdogecast prepared by Judah Rose as
reliablé” despite the fact that Judah Rose had not condacsedsitivity analysfs or
updated his forecast to incorporate fresh &ata.

The necessity of consumers receiving a credit fiRader RRS was noted by

Commissioner Haque in his concurring opinion:

Here's what | can say. After a period of chargexplect to see

credits from the PPA riders. I'm not going to gdedinitive

timelines, but that is my expectation. If this maeism is truly a

hedge, wherein consumers will pay when market prace low,

but will be credited money back when market praeshigh, then

what exactly is the point of the hedge if ratepayever

experience the credits? If ratepayers never expazithe credits,

then the PPA rider mechanism would then act asreshat

illusory insurance policy®

The PUCO's reliance on the Utilities’ forecastngxplicable. There are at least

two reasons why FirstEnergy’s projections shouldliiseusted. First, because FES (and
presumably shareholders and investors) is unwitliinigear that risk, there is no rational

reason for why FirstEnergy's customers should lhgatked to do so. Second, the benefit

projected by FirstEnergy is based upon energy pficen August 2014, when the

% Order at 81.
2" Order at 81.
%% Order at 50-51.
2 Order at 81.

30 Concurring Opinion of Commissioner Haque at 4. &wring Opinion of Commissioner Haque at 4.
Concurring Opinion of Commissioner Haque at 4.
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Application was filed. FirstEnergy witness Rose hat updated his market price
estimates to reflect current activity.

The PUCO Staff recognized the great uncertaintyspetulation inherent in
projecting the net impact of FirstEnergy's propoReter RRS on customers on a long-
term basis. To that point, Commissioner Haqudsrchncurring opinion went to great
lengths to point out the many complexities to fasting future energy prices.
Commissioner Haque stated:

Beyond those first few years, it is unclear whetherPPA riders
will result in more charges to ratepayers, or & tiders will result
in credits being applied to the bills of ratepay@iise utilities
believe that the riders will create bill creditherOhio Consumers
Counsel and others believe that the riders wiltiowe to create
charges. The expert witnesses in the case havenpeelsdivergent
data points that yielded very different projectiodswever, I've
seen so many dynamic changes in the market sireéaken
office thatit's hard for me to be convinced that any expert ca
truly project with accuracy beyond a few years outl've seen
market changes due to weather (e.g. polar vorseigntific and
technological innovation (e.g. shale extraction arate cost-
effective renewable development), market fixes.([BIM's
capacity performance product) environmental comaitens (e.g.
US EPA environmental regulations), and there an@aoy more
drivers that could impact the markeét.

There is uncertainty that is recognized in theitgtlib accurately forecast energy
prices beyond a few years out. But the Utilitiegdert’s forecast and the significant
credits projected to be passed through Rider RR®risumers were accepted as reliable

for the eight-year term of the ESP However, the PUCO's reliance on the FirstEnergy

31 Concurring Opinion of Commissioner Haque at 4 (ragis added).
% Order at 81.

10



forecast was unjust and unreasonable FirstEnefgsésast of net credits expected for
customers from Rider RRS harms consumers and thlecpaterest.
1. In its review of the Stipulation, the PUCO errd in
accepting the outdated forecast of Witness Judah Re.
The PUCO should instead consider on rehearing the
June 2016 EIA forecast results for the "reference ase"

that provide the most recent, unbiased forecast dhe
short term energy outlook.

FirstEnergy did not update its energy forecastqmtopns during the case. The
projections were prepared by Judah Rose priorddilihg of the Application in this
proceeding in 201# However, the PUCO failed to criticize the Ut#isi for not
updating the forecast despite the fact there war®ws opportunities throughout the
course of the proceedings to do so. The PUCOdstate

Therefore, it is likely that, even if Mr. Rose hagdated his

projection, the resulting higher electricity pricgsuld have made

Rider RRS appear to be more favorable to custoraéner than

less favorablé?
The PUCO withheld its criticism of FirstEnergy basa in the EIA Annual Energy
Outlook (“AEQ”) for 2015, delivered natural gasqes to electricity generators are lower
in the first few years of the AEO 2014 report, higher throughout most of the 2023s.
There are other EIA forecasts that reflect expemtatfor future delivered natural gas
prices to be declining even over the longer t&rThe PUCO’s decision that

FirstEnergy’s stale projections were reliable diespot being updated was harmful to

consumers and not in the public interest.

3 Order at 81.
3 Order at 81.
% Order at 81.
% FirstEnergy Ex. No. 167 (EIA Short Term OutlookJa016.
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The EIA will be releasing its 2016 Energy OutlookJune 2016, and to be
protective of consumers, the PUCO should requieePthrties to update their energy
projections. The trend has been falling priceatTrend is likely to be reflected in the
EIA’s ensuing report. And, if so, it will confirine staleness of FirstEnergy’s
projections. In fact ICF recently released a repmrtNGAA with updated Henry Hub
natural gas price forecast scenarios that are nowedr than what Judah Rose used in his
projections foe FirstEnergy.Therefore, rehearing should be granted.

2. In its consideration of the Stipulation, the PU© erred
in finding that certain of OCC witness Wilson's
analyses showing that the PPA will harm consumers
were unreliable (and given no weight).

The PUCO took a much more critical approach withQO&tness Wilson’s
analysis of future energy prices. There were n@itigisms of his analysis in favor of
approving the PPA, which neither benefits consumerss in the public interest. . The
PUCQO'’s Order initially criticizes Mr. Wilson’s angdis in the following respect:

First, OCC witness Wilson's forecast is unrelidi#eause it is
internally inconsistent. Although Mr. Wilson chaxigiae price of
natural gas in FirstEnergy witness Rose's fordoaiste price
predicted by the EIA in the High Oil and Gas Resewase and
changed the price of electricity to reflect thaterof natural gas,
Mr. Wilson failed to change all of the interrelateatiables in
FirstEnergy witness Rose's forecast and FirstEnertness
Lisowski's model. First, although Mr. Wilson substed his
projected natural gas prices for Mr. Rose's fortechsatural gas
prices, he did not change the implied heat ratbs;iware the ratio
of electrical energy prices in the market to ndtges prices (Tr.
Vol. XXII at 4545-46; Co. Ex. 151 at 18j.

37 http://www.ingaa.org/Foundation/Foundation-Rep@it§58.aspx
% Order at 82.
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The PUCO's findings are incorrect. Mr. Wilson teabwed heat rates did not change
with higher/lower natural gas in Judah Rose’s asisfil Mr. Wilson used Judah Rose’s
heat rates; therefore, no adjustment for heat vaéssnecessary The PUCQO's criticism of
Mr. Wilson’s analysis was misplaced and shouldhae led to an ultimate
determination that his analysis should be givemamht.

The PUCQO, in its further criticisms of Mr. Wils@analysis, seems to hold him
to a higher standard and for a longer period oétithan is required under the facts of this
case. The PUCO stated:

In other words, the claims by OCC and NOPEC, ahdrot
intervenors relying upon Mr. Wilson's testimonyattiRider RRS
will cost consumers $2.7 billion rely upon a prajex which
assumes that the price of natural gas, electraityoil will remain
below 2013 prices (in 2013 dollars) for at least tiext 15 year¥
The Commission does not believe that the evidenppats OCC
and NOPEC's prediction that we have entered agefienergy
price Utopia where the price of natural gas, eleityrand oil
remains flat for a period of 15 years nor do wedvel it would be
responsible for the Commission to base its decisiosuch a
prediction®*

The PUCO should be concerned with the reliabilitthe forecast analysis for the
eight-year term of the ESP only. Any discussioiof Wilson’s analysis that extends
beyond the eight-year term of the ESP is misplaceticonstitutes a reach to find
something to criticize. It is unreasonable to hadiehat the PUCO could find that Mr.

Wilson has presented such unrealistic scenarits sisggest that he has shown we have

entered an “energy price utopia.”

39 OCC/NOPEC Ex. No. 4 at JFW-2 (Wilson direct).
0 Order at 83.
“1 Order at 83.
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The Commission added criticism of Mr. Wilson’sv@rd markets analysis
scenario. The PUCO stated:

The Commission notes that OCC/NOPEC witness Wiltstsed a
second projection ("Scenario 3") on the pricesoofiveird markets.
Mr. Wilson considers this projection to be the "midsely and
reasonable estimate” because it is based uponegpdetrket
conditions. (OCC/NOPEC Ex. 9 at 12.) However, altjioeven
FirstEnergy witness Rose concedes that forward ebgmices may
be relied upon in the short term, for two or thyears, the
evidence in the record demonstrates that forwandetsbeyond
three years are thinly traded and that forward eigokices beyond
three years do not necessarily reflect actual &etiens but reflect
offers which may or may not have been accepte@aas{Co. Ex.
151 at 49-50%?

However, the current market data Mr. Wilson relipsn are very
short term prices which were heavily influencedAarm weather
conditions (Tr. Vol. XXXVIII at 8119-21; Co. Ex. T6at 10).
Accordingly, the Commission finds that the eigh&yéand
fifteen-year) projection based solely on forward ke projections
lacks sufficient reliability and should be givenweight by the
Commissiort?
The PUCOQO's criticism of Mr. Wilson’s forward marke$cenario is incorrect. The
PUCQO'’s statements apply to electric forwards prices$ natural gas forwards. Natural
gas forwards are available and traded for sevewisyinto the future. Mr. Wilson used
natural gas forwards not for just a few years,fouseveral years. The inflation factor
was applied only to the last few out ye#ts.
To give this scenario no weight harms those pamiegpposition to the PPAs.

The PUCO's reliance upon only that portion a redbet makes the PPA appear

beneficial to customers and in the public interegistead harmful to consumers.

*2 Order at 83-84.
3 Order at 84.
“* OCC/INOPEC Ex. No. 9 at 7 (Wilson Second Suppleaignt
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The PUCO included criticism of Mr. Wilson’'s usetb€& EIA reference case, but
ultimately finds it to be reasonable and reliabldne PUCO stated:

The third projection ("Scenario 1") prepared by O@ithess
Wilson also substitutes the energy and naturapgass forecast
by FirstEnergy witness Rose with natural gas prioescast by the
EIA and with energy prices derived from such fosesdy Mr.
Wilson based upon the relationship between nagasland energy
prices. Once again, Mr. Wilson prepared this prtapactwice:

first, for the full 15-year term of Rider RRS iwilly proposed by
the Companies, based upon the EIA Annual EnergjoGkifor
2014 (Co. Ex. 60) and, second, for the eight-yeamn tof Rider
RRS provided for in the Third Supplemental Stipolat based
upon the EIA Annual Energy Outlook for 2015 (Co. E&6)*°

We note that this projection shares the same fR@@C witness
Wilson's other projections in that he did not mypdiither the
implied heat rates projected by FirstEnergy witeedRose and
Lisowski or the coal prices assumed by Mr. Rostiéocoal prices
predicted by the Reference case. However, theas tae
somewhat mitigated by the fact that the naturalpye®s predicted
by the Reference case are not abnormally low #seitdigh Oll
and Gas Resource case. Further coal prices andgtiaal
projections in the Reference case are generallg nmdine with
projections published by ICF (Co. Ex. 60 at CPH®ugh -17,
Table CP7). Therefore, the Commission finds that\Milson's
projection based upon the EIA Reference case soredle and
reliable, and we will consider this projection iaraetermination
of the estimated net credit or charge of Rider RRS.

Mr. Wilson provided three scenarios and three gtaas all of which included the Rider
RRS being a net charge to consumers. Scenarié ERg¢rgy Outlook Reference Case,

net charge to consumers $50 million. ScenarioghKil and Gas Resource Case, net

charge to consumers $2.7 billion. Scenario 3 basedrward market prices, net charge
to consumers $3.6 billion. The PUCO criticizedddlthese projections, but found

Scenario 1 reliable enough to average Mr. Wils@%8 million net charge to consumers

45 Order at 84.
6 Order at 84-85.
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with FirstEnergy’s projected $561 million credit¢astomers to find an average
customer benefit of $256 millicH.

The PUCO should not find the Stipulation is a b#érefconsumers and the public
interest if Rider RRS was a net charge to consumesthe eight-year ESP term. Mr.
Wilson’s analysis demonstrated the harm that RRRRS could present to consumers. It
was unjust and unreasonable for the PUCO to reyexbf Mr. Wilson’s three scenarios
in reaching its conclusion that that Rider RRS wicag a net credit for consumers.
Therefore, the PUCO should grant rehearing andaliseree of Mr. Wilson’s scenarios
as part of its estimate of the net credit or changeustomers under Rider RRS in order to
more accurately determine whether the Stipulatemefits consumers and is in the
public interest.

a. The PUCO erred in dismissing OCC Witness
Wilson's use of EIA data ‘High Oil and Gas

Resource Case" when it has been the closest to
the following year's reference case.

The PUCO offered further criticism of Mr. Wilsortfigh Oil and Gas case
analysis as follows:

The next flaw in OCC witness Wilson's second prtopec
is that Mr. Wilson arbitrarily chose to use the KiQil and
Gas Resource case out of the numerous other cases
prepared by the EIA for both the 2014 and the 28dBual
Energy OutlooK?

In addition, the High Oil and Gas Resource casmased
upon the occurrence of several developments and

improvements in oil and gas production (Co. Ex. 466,
21). The EIA cautions that "[t]here is still a gteleal of
uncertainty in the projections of U.S. tight oibguction”
(Co. Ex. 60 at IF-10). OCC witness Wilson, however,

47 Order at 85.
“8 Order at 83.
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provides no evidence that such developments and

improvements in oil and gas production have occliore

will occur (Tr. Vol. XXXVIII at 8157-58). Accordinty, we

will place no weight on the projection preparedviry

Wilson which relies upon the EIA's High Oil and Gas

Resource casB.
Again, the PUCO'’s findings are incorrect. Mr. Véiflsprovided an analysis that included
three scenarios. The High Oil and Gas Resourawas one of those scenarios. To the
contrary, it was not chosen arbitrarily, but rathecause for many years now it has been
a leading indicator of the [EIA] reference casehds been by far the most accurate of all
scenarios’

The PUCO should not find the PPA to be a benefitotasumers and the public
interest if Rider RRS would be a net charge to aoress over the eight-year ESP term.
Mr. Wilson’s analysis demonstrated the harm thaeRRRS could present to consumers.
It was unjust and unreasonable for the PUCO tatréfe. Wilson’s analysis that relied
upon the EIA High Oil and Gas Resource case inhiagdts conclusion that that Rider
RRS would be a net credit for consumers. It idalyi accepted that the first few years
the Rider RRS will be a net charge to consumemweyer, the out years projected by
FirstEnergy to yield net credits will likely not neaialize. The updated EIA forecasts
will bear that fact out. EIA forecasts that wi# projecting future energy costs closer in
time to the upcoming ESP period that begins Ju®16.

Therefore, the PUCO should grant rehearing andlliseree of Mr. Wilson’s

scenarios including the EIA High Oil and Gas Resewase as part of its estimate of the

49 Order at 83.
0 Tr. XXXVIII at 8154 (Wilson).
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net credit or charge to customers under Rider RR8der to more accurately determine
whether the Stipulation benefits consumers and ike public interest.

3. In its review of the Stipulation, the PUCO errd in
disregarding EPSA/P3 witness Kalt's sensitivity anlgsis
that found Rider RRS to be harmful to consumers.

The PUCO should not find the Stipulation is a bérefconsumers and the public
interest if Rider RRS would be a net charge to aoress over the eight-year ESP term.
Dr. Kalt’'s analysis demonstrated the harm that RRIRS could present to consumers.
The PUCO took exception with the EPSA/P3 witnesk’'«analysis of the net charges
projected to be passed through to customers thrBidgr RRS. Similar to the treatment
received by OCC witness Wilson, Dr. Kalt’'s analyses completely disregarded and
excluded from the PUCO’s determination of net ckargr credits. The PUCO stated:

Additional analysis was performed by EPSA/P3 witni€alt.
However, it should be noted that this analysis avasnsitivity
analysis related to one variable, the price of r@tyas, and was
not intended to be a full projection of the cost®é recovered
under Rider RRS (Tr. Vol. XLI at 8706-8707). Dr.lKa
demonstrates in his sensitivity analysis that, inglcll other
variables constant, if natural gas prices stayaeat, historic low
levels, it will substantially increase the costb&recovered under
Rider RRS. However, we are skeptical that all ottaerables will
remain constant. The evidence in the record istheprices of
natural gas, electricity, coal, oil and other eyergjated products
are strongly correlated (Co. Ex. 166 at C-1 throGgh2, D-1
through D-14). Thus, a sensitivity analysis solatythe price of
natural gas is helpful to the extent that it deni@tss that
revenues under Rider RRS will be strongly correldtethe price
of natural gas, but it is of little value as a pwajon of the net
credits or costs of Rider RRS over the eight-yeant*

51 Order at 85.
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Therefore, the PUCO should grant rehearing andusKalt's analysis as part of
its estimate of the net credit or charge to custsrmader Rider RRS in order to more
accurately determine whether the Stipulation bénebnsumers and is in the public
interest.

4, In its consideration of the Stipulation, the PCO erred
in disregarding the analysis performed by Sierra Qlib
witness Comings, simply because his analysis wasskd
upon confidential information and was not publicly
available.

The PUCO should not find the Stipulation is adfério consumers and the
public interest if Rider RRS would be a net chameonsumers over the eight-year ESP
term. Mr. Coming'’s projections demonstrated therhtrat Rider RRS could present to
consumers.  The Sierra Club’s witness Cominggegtion was developed by FES, the
owner of the generation assets that are the sulijést proposed transaction with
FirstEnergy. The FES projection is closely analegm the Rider RRS projection
presented by the Ultilities in this case. Nevertbgl¢he PUCO found a reason to
disregard this projection as it had for Mr. Wilseand Dr. Kalt's projections. The

PUCO stated:

Sierra Club witness Comings also produced a priojecif net
charges or credits under Rider RRS (Sierra CIul®OBL. at 2, 6).
This projection is based upon confidential inforimatobtained
from FES in discovery, subject to the reductiothi@ length of
Rider RRS from 15 years to 8 years and the reduatithe ROE
from 11.15 percent to 10.38 percent (Sierra Club%xat 3;
Sierra Club Ex. 96C at 3). As this projection isé@dupon
confidential information, it is impossible for usinclude this
projection in our estimate of the net credit orrgea to customers
under RRS without confidential information beingigaderived
from the calculatiori?

2 Order at 85.
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While the supporting data behind witness Cominggegtions may arguably be
confidential, there is no reason that the aggreg@tal result of Mr. Comings’ analysis
could not have bene made public and used by the@P&aKpart of their estimate of the
net credit or charge to customers under Rider RR®as unjust and unreasonable to
exclude Mr. Comings’ analysis (based on FES dati&)yson the basis of it being
confidential.

Therefore, the PUCO should grant rehearing andis€omings’ analysis as
part of its estimate of the net credit or chargeustomers under Rider RRS in order to
more accurately determine whether the Stipulatemefits consumers and is in the
public interest.

B. It is unjust and unreasonable for the PUCO toihd the
distribution rate freeze to be a benefit for consurars.

The PUCO determined that the distribution rateZesfor the eight-year term of
the ESP is a benefit for consumers. The PUCO i@iitker stated:

The key provisions in the Stipulations related igirbution rates
is the continuation of the base distribution ragzte for eight
years under ESP V. The extension of the distrdyutate freeze
will promote stable rates, as base distributioagatill not rise
during the term of ESP IV (Co. Ex. 155 at 3). Thar®nission
notes that base distribution rates have not inectasthe
Companies' service territories since 2009. In retEnergy, Case
No. 07-551-EL-AIR et. al., Opinion and Order (J28, 2009).
However, in light of the proposed distribution réeseze, it is
necessary and appropriate to continue the exi®idgr DCR
mechanism, which allows the Companies to reco\asaeable
investments in plant in service associated witkribistion,
subtransmission, and general and intangible plamth was not
included in the rate base oi the Companies' |astiblution rate
case>’

53 Order at 92-93.

20



The PUCOQO'’s Order mistakenly finds value for constsie a provision of the Stipulation
that allows the Utilities to evade base rate revidnd the Order mistakenly states that
the freeze will promote stable rates in that baseildution rates will not rise during the
ESP term. These benefits are illusory, and initgeate harmful to consumers and the
public interest.

1. It is unjust and unreasonable for a utility to @ 17 years
without a base rate review.

As the PUCO points out in its Order, the Utilitiesve not undergone a base rate
review since 2009, which involved the review ofege filed in 2007. Under the base
distribution rate freeze contemplated in the Uisit current ESP, there would be an
additional eight-year term without a rate increa$be freeze would be in place until
June 1, 2024? That would mean the Utilities would go nearlyyEars between rate
cases, if the Utilities filed at the earliest pbssitime allowed under the Stipulatioh.

However, the true benefit for consumers from alzhistribution rate case is that

a Utility’s complete distribution operations areiewved and scrutinized. The case is
about regulation of monopolies. And while thereyrha test year costs that increase,
there may also be offsetting test year costs thettethse, and can restrict the total
authorized increase. This point was supported b§ ®\Staff testimony prior to their
signing the Stipulation, when the ESP was subgeetthree-year term. Staff Witness
McCarter stated:

At the time of ESP IV's expiration, approximatel§ gears will

have passed since the Companies’ last rate cad€b8&lieves that

a holistic, periodic review of each company’s finas is necessary
to ensure that all costs are being appropriatelyried and

** FirstEnergy Ex. 154 at 13 (Third Supplemental @&fion) (December 1, 2015).
% FirstEnergy Ex. 154 at 13 (Third Supplemental @&fion) (December 1, 2015).
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recovered. A rate case permits the overall earrongise
Companies to be reviewed along with all of its rewes and
expenses. As such, Staff believes it is a prudsmuilatory practice
to gain a holistic understanding of the regulatistrithution
company on a regular basis. In an industry as dynasthe
electric utility industry, a number of significacthtanges can occur
within 10 years?®
The necessity of a holistic review is even moresgirgy given the extended ESP
period from three to eight years. It is unjust andeasonable for the PUCO to approve a
base distribution rate freeze that will allow thelitles to further evade a review of their
entire operations.
2. The PUCO's authorization of potentially $915 miion in
increased Distribution Capital Recovery Rider chargs

makes the customer benefits of a base distributiorate
freeze illusory, and is unjust and unreasonable.

The PUCO found that base distribution rates wilktable, and not rise during the
eight-year term of the ESP. That is mistaken. Wtk distribution rate freeze will
prevent “base” distribution rates from rising, theeze doesn’t mean that the total rates
that FirstEnergy’s customers will pay for distrilautt service are stable or won't rise.
Because in fact, the rates aren’t stable. Anddbes will significantly rise during the
ESP because of the distribution capital recoveDCR”) Rider.

The PUCO discussed in its Order certain aspedtsedDCR program such as the
annual audits and the requirement that the Uslisieow that their spending was not
unreasonabl&” However, the PUCO did not discuss the increasaps provided under
the Stipulation. Rider DCR is intended to compéngae Utilities for the costs of

additions to plant in service over and above tlamtihcluded in their base rates, at

* PUCO Staff Ex. 6 at 13 (McCarter Direct).
" Order at 93.

22



consumer expense. The Utilities propose that Ri&R, which was approved originally
as part of the Utilities’ ESP Il and extended ag paESP 111°® should be modified to
increase the amount of dollars (the revenue capthities can collect from customers.

Specifically, the Utilities propose to increase Rider DCR revenue caps by up
to $30 million per year for the first three yearsa+acrease that was opposed by the
PUCO Staff® The new $30 million annual cap doubles the ratesiase to consumers
($15 million per year) previously permitted undee turrent (and prior) ESPs. The Rider
DCR cap will then increase by $20 million annudtly the subsequent three years and
$15 million annually for the final two years of theoposed eight-year ESP.

The total Rider DCR increases over the proposdut-gigar term of the ESP
could require customers to pay an additional $248880 million in revenues, for a total
of up to $915 million potentially in DCR chargeseothe eight-term of FirstEnergy’s
ESP®° These significant increases to the DCR revenuedtns cannot be
characterized as yielding stable rates for distidouservice. Furthermore, customers do
not benefit from an alleged rate freeze becausleasie significant increases to the cost of
their distribution service, and in actuality, thetdbution rate freeze would harm
consumers by preventing a comprehensive reviewrstthergy’s distribution

operations.

8 Order at 93.
*¥ PUCO Staff Ex. 6 at 6 (McCarter Direct).
% OCC/NOPEC Ex. 11 at 23-24 and 11A (Kahal Secomgp®mental Direct and Kahal Errata).
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3. The PUCO's approval of the Governmental Directies
Rider further erodes any alleged consumer benefits
associated with a distribution rate freeze, and is
therefore, unjust and unreasonable.

Another provision of the Stipulation approved hg PUCO that may increase
distribution costs to consumers is the Governmebitactives Rider (‘GDR”). The
PUCO stated in its Order:
In addition, in light of the eight-year distributioate freeze. Rider
GDR will allow the Companies to request Commission
authorization to recover unforeseen expenses tetate
government mandates imposed during ESPIV.
Rider GDR is intended by the Utilities to be an m&ded collection mechanism. It is
for any costs the Utilities incur, for anything tReICO may order them to do which may
have costs associated with it.
Rider GDR should not be authorized because it wpalthit the Utilities to
charge customers for future costs related to prognequired by legislative or
governmental directives. The proposed rider islshgsue ratemaking at a time when the
evidence shows substantial excess earnings bytilites.®> Additionally, if the Utilities
believe that programs required by legislative oregomental directives would increase
costs and cause a revenue deficiency, then thigiéstihave the ability to file a
distribution rate case to seek to recover fromamst's the costs related to the directives.
Moreover, not only do the Utilities propose that thclusion of capital costs be

included in this rider, but they also propose tude any expenses the Utilities may

incur when a PUCO order directs the Utilities toashything. Rider GDR is another

L Order at 93.
2 SeeOCC Ex. 18 at 18 (Effron Direct).

24



attempt by the Utilities’ to eliminate all cost m@ry risks, and could result in significant
cost increases to consumers. Rider GDR, whilangak known costs, could erode the
perceived benefit of the distribution rate freegealithorizing the collection of
subsequent distribution-related costs from consamer

Moreover, Rider GDR is asymmetrical, against coremsmit does not require rate
reductions to consumers if a governmental entigpésia policy or passes a law that
would result in cost savings to the Utilities, sasha tax decrease.

For the reasons stated above, it was unjust arehsonable for the PUCO to
consider the distribution rate freeze to be a bhetetonsumers and to be in the public
interest. They are not. The distribution rate Zeess illusory. There are (or potentially
are) significant increases to the cost of distidouservice already authorized by the
PUCO under Rider DCR and Rider GDR. Therefore RWCO should grant rehearing.

C. The PUCO erred in finding that the creation of agrid

modernization program is in the public interest beause the

PUCO's finding was not supported by evidence, viotang R.C.
4903.09.

The PUCO found that the Utility's commitment toateea grid modernization
program is in the public intere§E This stipulation provision commits FirstEnergy to
propose a plan for full smart meter implementatfon specific terms related to data
management and sharing, a specific rate treatnmehtedurn on equity, and provisions

for semi-annual updatés.

% Opinion and Order at 95.
% SeeFirstEnergy Ex. 154 at 9-10 (Third SupplementipBation).
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The PUCO's finding is not supported by evidencehérecord in this proceeding.
Thus, the PUCO acted contrary to R.C. 4903.09, vfequires it to make findings of
fact that are based on the record developed ipribeeeding.

First, as mentioned, the Stipulation commits Fingtfgy to make a future filing
with regards to its Grid Modernization plan. Thige main features of the program are
contingent upon a future Commission decision iiffereént proceeding. Consequently,
the program is outside the scope of this proceediifirstEnergy wishes to propose a
Grid Modernization plan it may do so at any pomthe future. There are no grounds for
determining that such a future contingent filingnéfits the public and the public interest.

In addition, because FirstEnergy will file the plara future case it has failed in
this proceeding to adequately explain the detdiissproposed Grid Modernization
program resulting in a vague and ambiguous propdsedhct, FirstEnergy refused to
divulge any documents relating to its Grid Modeatiian plan®> What FirstEnergy was
willing to divulge was confirmation that it has rmovided a description of benefits or
potential benefits to customers from its proposed ®lodernization business pl&hlt
has also not divulged, because it does not knowrhaeh its proposed Grid
Modernization plan will cost consumé¥sThis is not a just and reasonable proposal for
consumers.

Furthermore, the proposed return on equity forGnhd Modernization program is
not in and of itself a just and reasonable propfisatonsumers. The return on equity

established by the stipulation for grid modern@atis higher than the current ROE

% See ELPC Set 6-RPD-004, 005.
% See Hearing Tr. XXXVII at 7847 (Mikkelsen).
7 See Hearing Tr. XXXVII at 7847 (Mikkelsen).
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approved by the PUCO for the current SmartGrid maidation initiative. Indeed, the
current return on equity approved for FirstEnergyrsartGrid pilot is 10.5 percent, and
the initial return on equity for any Grid Modernian pursuant to the Third Stipulation is
10.88 percent® Yet, FirstEnergy provides little to know detaisfifying why its

proposed Grid Modernization program should recsiveh a high return on equity. The
PUCO erred by approving and finding the Third Seppnt Stipulation’s provisions

regarding grid modernization to be in the publierest.

ASSIGNMENT OF ERROR 5: The PUCO erred in finding that the stipulations do
not violate any important regulatory principle or practice.

Under the PUCO's three prong test for evaluatiipgikations, the stipulators must
show and the PUCO must find, that the Stipulatioesdnot violate any important
regulatory principle or practice. The Commissi@nehmistakenly concluded that the
stipulations "in whole, and as modified herein, gloet violate any important regulatory
principles or practices and therefore, compliedhie third criterion of the test for
evaluating the reasonableness of stipulati6hsThis finding was unreasonable and

unlawful as explained below.

88 Tr, XXXVII at 7774-7775 (Mikkelsen).

% n the Matter of the Application of Ohio Power Caanp for Authority to Establish a Standard Service
Offer Pursuant to 4928.143, Revised Code in therFof an Electric Security PlaiCase No. 13-2385-EL-
SSO, Opinion and Order at 104 (Feb. 25, 2015).
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A. The PUCQO's approval of the power purchase agreeemt rider
is unreasonable and unlawful.

1. Rider RRS is an unlawful transition charge unér R.C.
4928.37, 4928.38, 4928.39, and 4928.141(A).

Enacted as part of S.B. 3, R. C. 4928.37 provigeth @lectric utility with a
limited opportunity "to receive transition revenubkat may assist it in making the
transition to a fully competitive electric genecatimarket." That opportunity permitted
utilities to seek transition revenues up until émel of the market development period.
After the market development period, the PUCO ahjlited from "authoriz[ing] the
receipt of transition revenues any equivalent revenuéy an electric
utility" "emphasis added). R.C. 4928.38 further provillasonce the utility’s market
development period ends, it “shall be fully onatsn in the competitive market." R. C.
4928.39 of the Revised Code defines transitionscastcosts unrecoverable in a
competitive environment. R.C. 4928.141(A) prohilptsviously approved transition
costs from being collected in an electric secuslgn.

OCC Witness Dr. Ken Rose, worked for the Ohio kkgive Service
Commission drafting what became S.B!3He testified that Rider RRS is another
attempt by the FirstEnergy Utiliti€sto collect "transition costs" or "equivalent reues"
from customerg® Dr. Rose concluded that FirstEnergy's claim thatrevenues derived

from the competitive marketplace are insufficientbver the cost of operating the

"YR.C. 4929.38 provides for limited exceptions whitchnot apply here.
" OCC Ex. 25 at 12 (Rose Direct).

2 FirstEnergy during the market development periag permitted to collect approximately $7 billion
from customers for their transition to competiti@CC Ex. 25 at 18.

=d.
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plants*is "the very definition of transition cost™" Dr. Rose also testified that "[b]eing
full on its own in the competitive market meanatttine utility (and its affiliate) are not
charging captive customers of regulated servicesefenues" to underwrite deregulated
power plants owned by the utility's affiliat®.

But the PUCO found that Rider RRS was not beirgglue collect transition
charged’ In doing so, the PUCO erred in applying and awirsg the transition charge
statutes, R.C. 4928.37, 4928.38, 4928.39, and 49264). The PUCO ignores the
breadth of R.C. 4928.38, which bars the receigtrahsition revenuesr any equivalent
revenuesand requires a utility, after receiving transiticevenues, "to be fully on its
own in the competitive market."

The Ohio Supreme Court recently ruled that wihenGeneral Assembly inserted
the words "any equivalent revenues” it demonddrateintent to bar "not only transition
revenues associated with costs that were strangitbdhe transition to market
following S.B. 3 but also any revenue that amoumtsansition revenue by another
name.”® Importantly, it held that a utility's "retail $fdity charge,” which was intended
to guarantee recovery of lost revenues (from sibapacity and increased shopping),
would allow the utility to collect the equivalent tbansition revenue, in violation of R.C.

4928.38"°

" See, e.g., Co. Ex. 28 at 2-4; Tr. X at 2184-85:XTrat 2395; Tr. XXXII at 6541-42; Tr. XXXIII at 818;
Co. Ex. 143 at 5.

®1d. at 18.

©1d.

" Opinion and Order at 112.

81n re: Application of Columbus S. Power C8lip Opinion 2016-Ohio-1608, 21.
1d. 725.
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The PUCO erred in approving Rider RRS becauserihiis FirstEnergy to
recover unlawful "transition revenues," violatingdR4928.37, 4928.38, 4928.39, and
4928.141(A). The transition revenues are thergtnues, guaranteed to the Utility's
affiliate, FirstEnergy Solutions. The transitiowveaues will be collected from customers
when revenues from the market are not sufficiermoteer FirstEnergy Solutions' costs to
operate the Rider RRS plants. Collection of "makele" costs means, contrary to R.C.
4928.38, that the utility is not fully on its owm the competitive market. Rehearing
should be granted.

2. The PUCO's ruling that Rider RRS was not a trangion

charge was against the manifest weight of the evidee,
violating R.C. 4903.09.

The PUCQO, in determining that Rider RRS did ntmvalcollection of transition
charges, ignored Dr. Rose's testimony. And yetRose was the only witness in this
proceeding that testified on transition revenues Rdse worked for Ohio Legislative
Services, helping to draft the very statutes tlaatthe collection of transition revenues
after the market development period. In disregardn Rose's testimony, and reaching
a contrary conclusion, the PUCO acted unlawfullydsying a decision against the
manifest weight of the evidence in the proceedimgdoing so, the PUCO violated R.C.
4903.09. See, e.gCleveland Electric llluminating Co. v. Pub. Utilo@m, 42 Ohio
St.2d 403(the PUCO abuses its discretion whemsutes a ruling that is against the
manifest weight of the evidence). Rehearing shbel granted.

3. The PUCO's ruling that Rider RRS was not a trangion

charge is not supported by evidence and lacked sodin
reasoning, violating R.C. 4903.09.

The PUCO found that FirstEnergy was not usingeRRIRS to collect transition

charges. The PUCO'’s reasoning was that Rider RR&uId" provide a net credit over
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its eight year term. Thus, "the costs which aréuthed in the Rider RRS calculation are
not 'unrecoverable in a competitive markgt.™

The PUCO's decision was not supported by evideftseconclusions lack
citation to any record evidence. Its conclusiarsraere assertions lacking justification
or explanation. When the PUCO failed to providehsuistification or citation to
evidence in the record, it failed to fulfill its ties under R.C. 4903.09. See, e.g.,
Cleveland Electric llluminating Co. v. Pub. Utilo@m, 42 Ohio St.2d 403(the PUCO
abuses its discretion when it issues a rulingithelearly unsupported so as to show
misapprehension, mistake, or willful disregard ofyj.

Moreover, the PUCO's finding that the PPA wasantvansition charge lacked
sound reasoning. See, elg.re: Columbus S. Power G&lip Opinion 2016-Ohio-
1608, 11135, 36 (the PUCO erred when it issued sidadacking sound reasoning). The
PUCO found that Rider RRS was not collecting titeors charges on the basis that Rider
RRS "should" provide a net credit over its eighttyerm, and thus "the costs which are
included in Rider RRS calculation are not ‘unrecalik in a competitive markett
This reasoning is flawed.

First, it relies upon a forecast --the Utility*shat there will be a credit to
customers over the eight-year period. That forewastcontroverted by the testimony of
several witnesses, including OCC Witness Wilsohe Tertainty of a "credit” is only as
good as the forecast, and only time will tell dradit to customers will be achieved.

Without the certainty of a credit, there is no aety of "recoverablilty.”

8 Opinion and Order at 112.
81 Opinion and Order at 112.
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Second, the PUCQO's reasoning appears to be ciandieself-fulfilling. In order
for the costs to be "recoverable” in a competithagket (and thus not "transition costs"),
the PPA mechanism would have to be in place. f@asoning presumes the PPA is
lawful, and therefore costs are recoverable inmpsiitive market. Such reasoning
eviscerates the law. Rehearing should be granted.

4, The PUCO erred in failing to address argumentshiat
R.C. 4928.38 was violated because, under Rider RRS,

the utility was not fully on its own in the competiive
market.

R.C. 4928.38 provides that once the utility’'s nerélevelopment period ends, it
“shall be fully on its own in the competitive matKeDr. Rose testified that "being on
your own in the competitive market means that thenfanies' unregulated generation
efforts cannot be aided by a subsidy,-- especaally paid for by the Companies' captive
distribution customers®™® The subsidy Dr. Rose spoke of was Rider RRS. The
customer-funded subsidy under Rider RRS mean$titat4928.38 is being violated.
OCC raised these very arguments in its initial spdy briefs. Yet the PUCO did not
address these claims. The PUCO, thus, acted wilgwahd unreasonably in failing to
respond to these arguments. See, lnge: Columbus S. Power C&lip Op. 2016-
Ohio-1607, 155 (the PUCO errs when it provideseuord citations relevant to the
pertinent issue, despite a claim that it reviewledfahe testimony). Rehearing should

be granted.

820CC Ex. 25 at 9.
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5. The PUCO's determination that the Utility's PPARider
may be included in an ESP under R.C.
4928.143(B)(2)(d) as a "financial limitation on cu®mer
shopping" is unlawful because it is not supported ¥
record evidence, and contravenes legislative intent

The PUCO found Rider RRS is permissible undetane® Specifically, the
PUCO ruled that Rider RRS is permissible under R328.143(B)(2)(d), inter alia,
because it is a "financial limitation on customieoging for retail electric generation
service.?* But, contrary to R.C. 4903.09, this finding ig based upon the facts in the
record in_this proceeding.

Instead, the PUCO's findings appear to be liftetbat word for word from the
AEP ESP Il Order. The PUCO begins its journey avvayn the record in this
proceeding by acknowledging its rulings in the ABRio ESP IIl Order and the Duke
ESP Ill Order. From there, the PUCO goes on toaethe findings, almost verbatim,
from the AEP ESP Il Ordehut without citations to evidence in this recordstgport
its findings. The PUCOQO's conclusions that the rider constitutisaancial limitation on
shopping that would help stabilize rates are unstipf by the record in this proceeding.
But the PUCO is bound to make decisions here, basede record developed in this
proceeding. See R.C. 4903.09 requiring the PUCS&2tdorth "findings of fact and
written opinions setting forth the reasons prongptime decisions arrived at, based upon
said findings of fact." The PUCO violated R.C. 839®. Rehearing should be granted.

Moreover, the PUCO's finding that Rider RRS coost a limitation on

customer shopping violates the legislative intgnatdding words to the statute, R.C.

8 Opinion and Order at 108-109.
8 Opinion and Order at 109.
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4928.143(B)(2)(d). At a minimum, the word "finangya would have to be read into the
statute, such that "limitations on customer shogpan retail electric generation service"
would become "financial limitations on customer gbiag for retail electric generation
service." Indeed, in an attempt to make any sehded®UCO's interpretation, one
would have to change the entire wording of theus¢éafrom permitting “limitations of

customer shopping” to permittingfiaancial restraint on complete reliance on the retail

market. But under the rules of statutory construction mdXincluding R.C. 1.47 and
1.49), effect must be given to the words expressd in a statute, rather than inserting
words not usedState v. Taniguchi’4 Ohio St.3d 154, 156, 656 N.E.2d 1286 (1995).

And because a "financial limitation on customeyging" is not a term expressly
included in the items listed in R.C. 4928.143(B{d2)it cannot justify including it in an
electric security plan. See, e.ljpre Columbus S. Power Cd 28 Ohio St.3d 512, 2011-
Ohio-1788, 947 N.E.2d 655.

6. The PUCO erred in determining that the PPA is derm

or condition that is includable in a utility's eledric
security plan because it relates to bypassability

The PUCO found that Rider RRS fit into an ESP beeatqualifies as a charge
related to "bypassability™> When it drew this conclusion it erred. Its iptetation
could lead to absurd results that are inconsistghtOhio Supreme Court precedent that
limits the provisions a utility can include and oiato customers under its electric

security plarf®

8 Opinion and Order at 108-109.

8 Seeln re Application of Columbus Southern Power Conypa al, 128 Ohio St.3d 512, 2011-Ohio-
1788, 947 N.E.2d 655, 132.
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The term "bypassability” is not defined by the GahAssembly. But if a statute
is to be construed, it must be construed in a redse manner. That means the Ohio's
Rules of Statutory Construction and the case lawlths developed under those rules
should be followed.

One of Ohio's Rules of Statutory Construction i€ RL.49. Under R.C. 1.49
when a statute is ambiguous, a court or agencyaoasider, inter alia, the consequences
of a particular construction in determining theeimtof the Legislature. If the
interpretation of the statute produces unreasor@iddsurd results, it should be avoided.
State ex rel. Bolin v. Ohio Environmental Protectigency82 Ohio App.3d 410, 413,
612 N.E.2d 498 (1992) (holding that a strong prgsion exists in favor of statutory
construction which avoids absurd results).

Another Ohio Rule of Statutory Construction is R1ICl7. Under R.C. 1.47, the
entire statute is intended to be effective.

The mere fact that a charge proposed is non-byplesdaes not make it charge
“related to” bypassability. As the PUCO itself rgo@zed, any charge may be
"pypassable” or "non-bypassabfé,”

This could not be what the General Assembly intednd@therwise it could lead
to unreasonable or absurd results rendering subsdd) and the entirety of R.C.
4928.143(B)(2) virtually meaningless, contrary t€R1.47 and 1.49. The PUCO's

interpretation is contrary to the General Assenstdyxpress intent (as construed by the

87 Opinion and Order at 109. The PUCO explains fihding a charge relates to bypassability is
insufficient to meet the second criterion of R.628.143(B(2)(d).
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Ohio Supreme Couffjto place limits on the provisions that an eleantitity may
include in its ESP. The PUCO erred. Rehearing Ishioel granted.
7. The PUCO erred in determining that R.C.
4928.143(B)(2)(d) is satisfied because Rider RRS wid
"in theory" have the effect of stabilizing rates. Its

determination is also against the manifest weightfahe
evidence.

The PUCO determined that Rider RRSgroposed tdave the effect of
stabilizing or providing certainty regarding reteiéctric service®® The PUCO found
that Rider RRSi$ intendedo mitigate, by design, the effects of market tibtg,
providing customers with more stable pricing andesmasure of protection against
substantial increases in market pric®s.The PUCO concluded that because the record
reflects that "Rider RR®&ould, in theoryhave the effect of subsidizing or providing
certainty"” the third criterion of R.C. 4928.143(BJ€) is met.

The statute, R.C. 4928.143(B)(2)(d). however, megumore. The statute does
not speak to proposed effects, intentions, andrig®o The statute requires that the
chargeswould have the effeof stabilizing or providing certainty regarding etiec
service." A finding that Rider RRS would theoratig stabilize rates is not enough.
Once again the PUCO is reading words into the t&athich it cannot do.
Additionally, the evidence in the record suppoalis opposite conclusion. Instead of
promoting stable rates, Rider RRS introduces Midjato rates by adding an unreliable

component to SSO rat&5.This is because changes in Rider RRS may motreisame

% In re Application of Columbus Southern Power Conypat al, 128 Ohio St.3d 512, 2011-Ohio-1788,
947 N.E.2d 655, 132.

8 Opinion and Order at 109.
“1d.
* OCC/NOAC Initial Brief at 85.
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direction as the SSO rates (set by the market}althee reconciliation mechanisthThe
so-called stability is only achieved on the chaRaer RRS moves in the opposite
direction of market rates and works to provide manecredits to consumers, which is
not guaranteed by the Utilities. The PUCO erreehdring should be granted.
8. The PUCO erred in determining that the PPA ride

may be included in the Utility's electric securityplan

because it is part of an economic development progm

under R.C.4928.143(B)(2)(i). The PUCO's finding

violates R.C. 4928.38 and 4928.02(H). It also
contravenes legislative intent.

The PUCO found that the economic stability prograhwhich Rider RRS is a
part, qualifies as provision that may be includedm ESP under R.C.
4928.143(b)(2)(iY* If the PUCO's holding means that Rider RRS qjealifis a separate
provision under an ESP because it is an econonvielalement plan under subsection (i),
then the PUCO's holding is unreasonable and unlawfu

The statute, R.C. 4928.143(B)(2)(i), specifieg ehatility may include
“[p]rovisions under which the electric distributionility may implement economic
development, job retention, and energy efficien@mgpams***.” The words of the
statute are clear. They need no further interpogta The statute speaks to the economic
development efforts of an "electric distributionlityt' that “may be implemented.”

But the PUCO's holding appears to ignore these sy@md construes the statute
to extend to existing economic development reladgalants not owned by the electric
distribution company (“EDU”). In doing so, the POConstrues the statute when it is

unambiguous. This it cannot do.

92 OCC/NOAC Ex. 4 at 50-51(Wilson Direct).
9 Opinion and Order at 109-110.
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It is well settled that where the language ofdtsute is clear and unambiguous
and coveys a clear and definite meaning, there iseed to apply rules of statutory
construction.Sears v. Weimefl43 Ohio St. 312, 55 N.E.2d. 413 (1944), 15 abylb).
An unambiguous statute is to be applied, not im&teal. Meeks v. Papadopulp62 Ohio
St.2d 187, 190, 404 N.E.2d 159 (1980). Thus, lati® intent may be inquired into
only if the statute is ambiguous on its fate.

And, after unlawfully construing the statute, lgCO ends up with an
unreasonable conclusion. Here, the economic dpredat "engines” are Rider RRS
plants® that are owned by an affiliate, not FirstEnerdng, EDU. The economic
development program proposed by FirstEnergy is a@iat@ssisting the affiliate-owned
plants, not FirstEnergy, the EDU. While the PUG&s that nothing "in the statute”
limits economic development programs from assisdffitjates of the EDU, it is
overlooking other statutes that would prohibit saskistance. Those other statutes
which preclude assistance being given to a uslityiregulated generation affiliates are
R.C. 4928.38 and R.C. 4928.02(H).

Additionally, the plain language of R.C. 4928.148@8(i) pertains solely tanew

economic development implemented by the electstriBution utility. The statute

4 SeeCline v. Ohio Bur. of Motor Vehicle§1 Ohio St.3d 93, 96-97, 573 N.E.2d 77 (1991)enetthis
Court summarized the rules of statutory constractis follows: “Where the language of a statutdasp
and unambiguous and conveys a clear and definitmimg, there is no need to apply rules of statutory
interpretation * * *. However, where a statutdasind to be subject to various interpretationsparc
called upon to interpret its provisions may invekkes of statutory construction in order to arrate
legislative intent * * *, The primary rule in statry construction is to give effect to the legistats
intention * * *. Legislative intent must be deteimad from the language of the statute itself * ‘a¥ well
as from other matters, see R.C. 1.49. In determiimtent, it is the duty of the court to give etfém the
words used, not to delete words used or insert svood used.” (Citations omitted).

% FirstEnergy Initial Brief at 123.
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allows, “[p]rovisions under which the electric dibution utility may implement
economic development, job retention, and energgieffcy programs***.”

The affiliate-owned plants are not new tools afreamic development. They are
tools that exist today. And while there are statyprovisions that permit plants (and the
costs of plants) to be included in an electric ségplan (see, e.g., R.C.
4928.143(B)(2)(c),(1)), Rider RRS is not one ofrtheRather, it is plainly related teew
economic development, not current economic devedmpriihat has been repackaged and
given a fancy title like “the Economic Stabilitydgram.”

9. The PUCO erred in approving the stipulation becase
Rider RRS provides an anti-competitive subsidy fundd

by customers which is to be avoided, not permitted,
under R.C. 4928.02(H).

The PUCO rejected the claims of numerous interkgetiat Rider RRS is an
anti-competitive subsidy that is barred by R.C.&02(H)% The PUCO recognized
concerns (raised by parties) that the bilateratregts between FirstEnergy and FES
could give FES a competitive advantage. Nonetkelefound that the safeguards it
imposed in the annual prudency review process woelgufficient to protect against
anti-competitive subsidi€€.The PUCO was wrong. The safeguards failed to atety
protect consumers or the competitive market.

The PUCO erred in unreasonably and unlawfullyvélhg (subject to alleged
safeguards) an anti-competitive subsidy when tiveplainly requires anti-competitive
subsidies to be "avoided." Here the PUCO allowad@mpetitive subsidies. It did not

avoid the anti-competitive subsidies as R.C. 4281Drequires.

% Opinion and Order at 110.
" Opinion and Order at 110.
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Additionally, the so-called safeguards imposethamannual prudency review
process do little to protect against the anti-caitipe subsidies. The PUCO's
conclusion that safeguards it imposed are suffid@iprotect customers is mistaken,
lacks sound reasoning, and is controverted by\iteece in the record.

Dr. Rose testified that Rider RRS is an examplero$s subsidization of
generation service by distribution custom&rde testified that this non-bypassable
charge only benefits one supplier, and providestiatidl revenue to that supplier that
other suppliers in the market do not recéiVe.

The safeguards the PUCO allude to do nothing dess the underlying structure
of the deal: generation is being subsidized byieamlistribution customers, through a
non-bypassable charge. That generation is befiegeafinto the market and it competes
against other generation not receiving subsidibs. inderlying transaction is unlawful
under Ohio law (R.C. 4928.02(H), (1), and 4928.38).

The consequences harm customers, and are in@nsisth the policies of the
state (R.C. 4928.02(1)) to ensure that retail electustomers are protected against
market deficiencies and market power. The custdorated generation subsidy
negatively affects the incentives to build new mefficient generation®® As the
Independent Market Monitor testified, "[s]uch sulss would negatively affect the
incentives to build new generation in Ohio andwlsere in PJM and if adopted by

others would likely result in a situation whereyaubsidized units would ever be

% 0OCC Ex. XX at 23.
“d.
10 5CC/NOPEC Ex. 1 at 10.
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built."*** OCC Witness Sioshansi testified that in turnf@uers may see higher energy
prices in the long-run because investments arbeiog driven by true market
fundamentals®® Thus, Rider RRS will likely cause market deficiesc— something the
PUCO must protect customers from under 4928.02(1).
The PUCO erred. Rehearing should be granted.
10. The PUCO unreasonably and unlawfully found that
there are no captive retail customers in the FirstBergy

service territory because customers have the abiitto
choose a competitive generation supplier.

In the Opinion and Order, the PUCO found that austis in FirstEnergy’s
service territories have the ability to choose mpetitive supplier and will continue to
benefit from choice in competitive suppliéféIn other words, the PUCO determined
that customers in FirstEnergy’s service territay @ot captive for purposes of the Rider
RRS. This determination was unreasonable and ualawf

On April 27, 2016, the Federal Energy Regulatoryn@ossion (“FERC”) issued
an Order, which directly held that FirstEnergy’'stamers are “captive” for purposes of
the Rider RRS and its associated purchase poweemgnt® Indeed, FERC stated:

...we find that FE Ohio Regulated Utilities’ reta@tepayers are captive to

the extent they are subject to the non-bypassé#laiege associated with

the Affiliate PPA. Retail choice protects customieosn affiliate abuse

only to the extent they have a choice to undertgeeration costs. Where,
as here, circumstances demonstrate that a resdmogr has no choice but

101 )MM Ex. 1 at 3.
192 0CC/NOPEC Ex. 1 at 15.
103 SeeFirstEnergy PPA Ordeat 79, 109.

104 seeElectric Power Supply Association, Retail EnergpBu Association, Dynegy Inc., Eastern
Generation, LLC, NRG Power Marketing LLC, and GerEdiergy Management, LLC v. FirstEnergy
Solutions Corporation, Ohio Edison Company, Thev€lend Electric llluminating Company, and The
Toledo Edison Company55 FERC ¢ 61,101 (2016).
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to pay the costs of an affiliate transaction, te#gctively are captive with
respect to the transactiof,

Accordingly, the PUCO decision regarding whethestomers in the FirstEnergy service
territory are captive for purposes of the Rider RIRR8 associated PPA is unlawful.
Rehearing should be granted.
11.  The PUCO unreasonably and unlawfully found thaits
review of bilateral contracts between FirstEnergy ad

its affiliate would protect against anticompetitive
subsidies.

The PUCO found that it has imposed safeguardsaratimual prudency review
process to protect against anti-competitive subsfd? The PUCO stated that any
bilateral contracts between FirstEnergy and atiattiwill be stringently reviewed, and
no presumption of management prudence will be asduma bilateral sale to an
affiliate.'®” The PUCQ's decision is unreasonable and unlawdaabse it does not have
authority to review bilateral contracts betweerstnergy and its affiliate.

R.C. 4928.02(H) provides that it is the state pot€ Ohio to, “[e]nsure effective
competition in the provision of retail electric giee by avoiding anticompetitive
subsidies flowing from a noncompetitive retail étecservice to a competitive retail
electric service or to a product or service othantretail electric service, and vice versa .
....” FirstEnergy could flout this statute by eirtg into bilateral contracts with an

affiliate in order to give the affiliate a compaté advantage®® For example, if capacity

15EPSA v. FirstEnergyl55 FERC { 61,101 at P 61.
196 seeFirstEnergy PPA Ordeat 110.
197 SeeFirstEnergy PPA Ordeat 110.

198 Seeln the Matter of the Application of Ohio Edison Qmany, The Cleveland Electric llluminating
Company, and The Toledo Edison Company for AuthtwiProvide for a Standard Service Offer Pursuant
to R.C. 4928.143 in the Form of an Electric Seguflan Joint Initial Brief of the PJIM Power Providers
Group and the Electric Supply Association at 2%(bary 16, 2016).
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does not clear in any PJM auction, FirstEnergyasekk to sell this capacity, at a
below-market price, to an affiliate through a kelal contract. Such a transaction would
violate Ohio’s prohibition on anticompetitive suthigs identified in R.C. 4928.02(H).
The PUCO's decision is unreasonable and unlawfcdbge it does not have
authority to review bilateral contracts betweertibtyiand its affiliate. The PUCO only
has authority to review bilateral contracts betwaenility and an end-user. Under the
Federal Power Act, the Federal Energy Regulatomp@ssion has exclusive authority
to regulated “the sale of electric energy at whaleén interstate commercé®® A
wholesale sale is defined as a “sale of electr@@nto any person for resal€®The
Federal Power Act assigns to FERC responsibilityefesuring that “[a]ll rates and
charges made, demanded, or received by any pubitg for or in connection with the
transmission or sale of electric energy subjethégurisdiction of the
Commission...shall be just and reasonablté Plowever, the States have sole jurisdiction
to regulate “any other sale—most notable, anyIretdé—of electricity.*'? That is, Ohio
has the authority to review a contract betweernligydand an end-user (i.e., retail sale),
but it does not have authority to review a contlettveen a utility and a non-end-user
(e.q., a FirstEnergy affiliate). Therefore, the RGnreasonably and unlawfully
determined that it could safeguard against antiaditiye bilateral contracts between
FirstEnergy and an affiliate by reviewing the lelat contracts. The PUCO erred.

Rehearing should be granted.

19916 U.S.C. § 824(b)(2).
110916 U.S.C. § 824(d).
1116 U.S.C. § 824d(a).
11216 U.S.C. § 824(b).
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B. The PUCO erred in unreasonably and unlawfully finding that
it can approve plans to implement straight fixed vaable rate
design through an electric security plan under R.C.
4928.143(B)(2)(h).

The PUCO ruled that although it "may have prefittceaddress implementation
of SFV in FirstEnergy's next distribution rate c&8#&R.C. 4928.143(B)(2)(h)
specifically permits an ESP to include provisioosd revenue decoupling
mechanism***, The PUCQO's finding in this regardiisreasonable and unlawful because
it misconstrues the statute's term "revenue deawyiplechanism” to include straight
fixed variable rate design.

R.C. 4928.143(B)(2)(h) does allow an electricrisition utility to include as
part of its ESP plan a "revenue decoupling mechatialthough it does not define what
is meant by those words. However, in another gsedf the law, R.C. 4928.66, revenue
decoupling is addressed at length. There, thentevdecoupling mechanism is set forth
as part of initiatives to establish, expand, orticare energy efficiency or conservation
programs. This provision clarifies that revenuealsling is intended to go hand in hand
with energy efficiency efforts by utilities, as paf reaching the energy efficiency
benchmarks.

Straight fixed variable rate design has little@ltowith energy efficiency. ELPC
noted that the proposed changes to institute sitréilged variable rate design, "directly
undermines the benefits that the Companies alleg®mers will receive from their new
energy efficiency offerings under Section E of Therd Supplemental Stipulatiort*?

This is the same thing FirstEnergy said when itoggl straight fixed variable rate

design, in comments filed in 2011. There, Firstigeariaimed that if straight fixed

13 E| CP Initial Brief at 47.
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variable rates are adopted, customers, "will hags bf an economic incentive to
participate in energy efficiency or peak demandictidn programs resulting in an
increase in the cost of the programs in order hoeae the statutorily required savings
and reductions:**

The PUCO in using straight-fixed variable rateigiesnd decoupling
interchangeably was attempting to read into theiaomething that was not there. In
fact, reading straight fixed variable rate desigo the statute is contrary to the General
Assembly's directives under R.C. 4928.66 and qgibécy directives under R.C.
4928.02'*° The PUCO erred. Rehearing should be granted.

1. The PUCO unreasonably and unlawfully found that
Rider RRS does not breach Ohio’s policy to ensure

effective competition and protect consumers from
market power and market deficiencies.

It is the policy of the State of Ohio to ensuresetive competition in the
provision of retail electric service® It is also Ohio policy to protect retail customers
from unreasonable sales practices, market defigenand from a utility gaining
excessive market powél’ Accordingly, the PUCO has a duty to enforce, enage, and
preserve Ohio’s competitive retail electricity metrkhat was established in 1999 through
Senate Bill 3 The PUCO'’s approval of Rider RRS is unreasonadeumlawful

because it does not ensure effective competitiondaes not protect retail customers in

14 SIR Ex. 8 at 6-7.

15 5ee, e.g. 4928.02(J).

116 5ee R.C. 4928.02(H).

173See R.C. 4928.02()).

18 5ee Ohio Senate Bill 3, as passed by the 123réi@eAssembly, 1999.
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the FirstEnergy service territory from market dieiicies nor from FirstEnergy acquiring
excessive market power.

An inherent characteristic of a true and effectieenpetitive market is that there
are no predictable sources of revenue for the madticipants-*° Contrary to this basic
tenant of a competitive electricity market, the &@i&RS will provide FirstEnergy and/or
its unregulated generation-owning affiliate witguaranteed source of revenue and a
guaranteed return on equiy. Moreover, the Rider RRS, which is charged to coress,
would guarantee recovery of all costs by directlgssdizing the operating and capital
costs of the PPA Units and FirstEnergy Solutiomgitement to OVEC. FirstEnergy is
ensured of these guaranteed profits regardlessethsr the plants are economical in
current wholesale markets or even whether they these markets. True competitive
electricity markets do not work this way. Therefdtee Rider RRS is unlawful in that it
does not ensure effective competition and it daggprotect Ohio consumers from
market deficiencies or market power.

The Rider RRS also violates Ohio policy becausksibrts PJM’s wholesale
auction price signals. PJM’s wholesale marketterded to provide revenues for
economically efficient assets to recover their gotsubsidized generators are allowed
to participate in a wholesale market against undigesd assets it will destroy the short-
and long-run efficiency benefits of the price signarovided by the markeét! That is,
the Rider RRS will allow economically inefficienir6tEnergy power plants to stay in the

market to the detriment of newer, more economicgygvants. This is a direct violation

190CC Ex. 25 at 12.
120 5ee OCC/NOPEC Ex. 25 at 14-16 (Sioshansi Direct).
121 OCC/NOPEC Ex. 25 at 4 (Sioshansi Direct).
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Ohio’s policy to ensure effective retail competitiand protect retail customers from
market deficiencies and market power.

Additionally, Rider RRS’s distortion of PIM’s prisggnals will unlawfully alter
the prices that Ohio customers should ultimatelyfpa electricity service. As OCC
witness Sioshansi states:

By fully subsidizing the operating and capital sost the Plants
and OVEC (in addition to the guaranteed profitg Brogram
eliminates any incentives that the PIM-operatedegabe markets
create to reduce operating and capital costs dPltwets and

OVEC. This means that for the cost of supplyingauoers’

energy and capacity needs using the Plants and QW&(he

higher than they otherwise would without the supsidplace??

In other words, generation sold into PJM that silated from the competitive
forces that all other generation faces inhereriifotts PJM'’s auction price signdfs.
The distorted operating and capital costs are digesl by Ohio consumers. This will
result in Ohioans paying more for electricity thhay would of in a regular competitive
market. Therefore, Rider RRS does not ensure efeecompetition and creates a market
deficiency in violation of R.C. 4928.02(H) and 492&1). The PUCO erred. Rehearing
should be granted.

C. The PUCQO’s Opinion and Order is unreasonablerad unlawful

because the Stipulation’s provision concerning engy
efficiency is contrary to the public interest and gverning law.

The Stipulation calls for the implementation of eyyeefficiency programs with a
goal of saving 800,000 MWh of energy annuaffyin addition, the Stipulations provide

expanded energy efficiency funding for indepena®etieges and universities and for

122 OCC/INOPEC Ex. 25 at 4-5 (Sioshansi Direct).
123|MM Ex. 1 at 4 (Bowring Supplemental).

124 5ee Opinion and Order at 94.
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small businesses, including funding for energyceghicy audits for commercial and
industrial customer¥> It is ironic that FirstEnergy proposes to readévenergy
efficiency programs, through the Stipulation, tare previously suspendétf. The
Stipulation states that cost-effective energy &fficy programs will be eligible for
shared savings, with after-tax annual cap increfrsed $10 to $25 million, which will
continue to be recovered in Demand Side ManagearehEnergy Efficiency Ridéf’
That is FirstEnergy will only earn shared savirfghey implement cost-effective energy
efficiency programs that produce energy savingsxiess of the statutory mandates from
the General Assembly.

The PUCO found the energy efficiency provisionsdiigithe public interest?®
But the Ohio General Assembly determined in SeBdt&10 that the public will benefit
from freezing the energy efficiency and renewallergy mandate¥?® The Stipulation
and PUCO Order run counter to this decision madiéyseneral Assembly. The
PUCO'’s decision approving it is therefore unreadtaand unlawful. The PUCO should

grant rehearing.

125 5ee Opinion and Order at 94.

126 SeeFirstEnergy Ex. 154 at 11 (Third Supplemental @tfion).
127 See FirstEnergy Ex. 154 at 11-12 (Stipulation).

128 See Opinion and Order at 95.

?See S.B. 310.
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ASSIGNMENT OF ERROR 6: The PUCO unreasonably and alawfully found that
FirstEnergy's electric security plan, as modifiedjs more favorable in the aggregate
to customers than a market rate offer.

A. The PUCO erred by unreasonably relying on FirdEnergy’s
Rider RRS projections and disregarding projectionsby
intervenors opposing Rider RRS.

The PUCO has unjustly and unreasonably determimegdtie ESP is more
favorable in the aggregate than a Market Rate @#Mé&O). The PUCO reaches this
conclusion principally on the basis that throughaibalysis, Rider RRS will generate a
credit of $261 million through the eight-year teofthe ESP. The PUCO reached this
determination in an unreasonable manner that falpralies on FirstEnergy’s
projection and dismissing projections preparednibgrivenors in opposition to Rider
RRS. The PUCO stated:

Initially, the Commission finds that the propose®FEIV is more

favorable quantitatively than an MRO. As discusskdve, the

record m this case indicates that Rider RRS witlegate $256

million in net revenue over the eight-year terne&P IV. As

stated above, we are not persuaded by OCC/NOPE@ssit

Wilson's claims that Rider RRS will cost customaisons of

dollars; OCC and NOPEC rely upon the assumptiongthees for

natural gas, electricity and oil will remain bel@@13 prices (in

real dollars) through 2030 and beyond.
The problem with the PUCOQO’s analysis is that adedift, there is great uncertainty and
speculation inherent in projecting the net impddticstEnergy's proposed Rider RRS on

customers on a long-term ba&i8The PUCO noted that projections and forecasts are

predictions**! And with that backdrop stated their task ash§tphallenge before the

130 pr, Choueiki testified that he had zero level ofrfort on the forecasts past three years. Tr. XXX
6258, 6260. He testified that the error of undetyefor forecasts over three years is over a heddr
percent.

11 Order at 80.
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Commission is to determine which projections aféently reliable and how to
harmonize the varying results of the projectionsciwithe Commission determines to be
reliable.”

How did the PUCO resolve that challenge? By figdihe Utilities forecast to be
100 percent reliable, and one of Jim Wilson’s theeenarios, (the most outdated and
most aligned with FirstEnergy’s) was found to biealde. The PUCO then averaged
those two projections only.

However, there were other projections that waedmUCO consideration
as discussed supra. Mr. Wilson’s other two scesdtlee most likely to occur and the
most costly scenarios for consumers) were fourizet@00 percent unreliable. Similarly,
the projections of EPSA/P3 witness Kalt and Si@i#b’s witness Comings were both
found to be 100 percent unreliable, because Dt @aformed a sensitivity analysis and
because Mr. Comings’ analysis contained confidemtfarmation. The PUCO should
grant rehearing and use Mr. Wilson'’s, Dr. Kalt'sldvir. Comings’ analyses as part of its
estimate of the net credit or charge to customedeuRider RRS in order to more
accurately determine whether the FirstEnergy’s ESRore favorable in the aggregate
than an MRO.

B. The PUCO exceeded its authority in performing tle more

favorable in the aggregate test when it unlawfullyconsidered
gualitative benefits

The PUCO found that the proposed ESP 1V, as nestlifiy the stipulations, is
more favorable in the aggregate than the expeewdts of a MRO under R.C.

4928.142** |n reaching its conclusion, the PUCO unlawfulhdainreasonably

132 Opinion and Order at 118.
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considered "qualitative” benefits of the electecurity plan in the mix>? The
outcome of the test should be determined usingtgatawe factors, not qualitative
factors which are manipulated to reduce or cangeaanore objective quantitative
analysis-** The Ohio Supreme Court (“Court”) has limited tteens that can be
included in an ESP to those expressly listed in.R928.143(B), and the Court
subsequently found that each of those items weatefories of cost recovery.”
Qualitative factors do not fit as part of "categsrof cost recovery.” The PUCO erred.
Rehearing should be granted.

C. The PUCO unreasonably and unlawfully failed to onsider the
delivery capital recovery rider revenues as quantiaible costs to
customers under an electric security plan, causinthe electric
security plan costs to customers to be understatedthe PUCO

failed to base its finding on facts contained in tarecord in this
proceeding, contrary to R.C. 4903.09

In conducting the ESP v. MRO analysis, the PUC@smtered quantitative
factors’*® As part of that analysis, the PUCO concluded tihatcosts of the distribution
capital recovery rider (Rider DC®) and the costs of a distribution rate case shbeld
considered substantially equal and removed fronEié v. MRO analysi§’ The
PUCO relied solely upon its previous determinationthe FirstEnergy ESP Ill casEs.

The PUCO erred by relying upon general conclusantsfacts that were not found in the

1331d. at 119.

134 parties, including NOPEC, have challenged the Pid@@thority to apply the ESP vs. MRO test using
qualitative factors. Se®. Ct. 2013-513

135 Opinion and Order at 118.

1% Rider DCR is intended to compensate the Utilitieshe costs of additions to plant in service ocaed
above the plant included in their base rates, aswmer expense.

137 Opinion and Order at 119.

1381d. at 119, citing FirstEnergy ESP Il Case, Opimand Order (July 18, 2013) (sic) at 55-56; Entny
Rehearing (Jan. 30, 2013) at 22-23.
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record in this proceeding, contrary to R.C. 4903.08e PUCO also unreasonably and
unlawfully ignored the specific record in this peecding, particularly with respect to
OCC Witness Effron's analysis of FirstEnergy's eaenings on the distribution portion
of the Utility's business.

OCC Witness Kahal calculated the cost estimatiadér DCR (for distribution
cost recovery) to be approximately $240 to $330ionil The total Rider DCR increases
over the proposed eight-year term of the ESP cregdire customers to pay an
additional $240 to $330 million in revenues, faotal of $915 million in DCR charges
over the eight-year term of FirstEnergy’s ESP.

Those are the quantitative facts that the PUCOlooked when it relied upon its
prior ruling in a previous FirstEnergy ESP case GINIOPEC Witness Kahal testified
that a general assumption that the DCR is a wasds dot hold true in this case for two
key reasons. First, all three utilities are patdiyt substantially over-earning for
distribution utility service, as shown in OCC WisseEffron’s analysis: In the Utilities’
base rate cases, in which utility earnings are cehgmsively reviewed, any excess
earnings would serve as an offset for the newiligion costs that FirstEnergy would
collect through increases to Rider DER.

Second, Rider DCR (and GDR) includes a stale 1€réemt return on equity (and
8.48 percent overall return) that was set in a 2009 case. The cost of capital has

declined substantially since 2007, when thesemstwere set*’ A new base rate case

139 OCC/NOPEC Ex. 11 at 23-24 and 11A (Kahal SecomqpBmental Direct and Kahal Errata).
1400CC Ex. 18 at 17 (Effron Direct).
141 OCC/NOPEC Ex. 8 at 30 (Kahal Supplemental).

1425ee OCC/NOPEC Ex. 11 at 22-23 and 11A (Kahal SeSupplemental and Kahal Errata);
OCC/NOPEC Ex. 8 at 31 (Kahal Supplemental).
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would set the current cost of capital based omftred market conditions at that time.
Thus, the out of date and overstated rate of retssociated with Rider DCR would

likely be adjusted downward, saving customers mamay/providing at least a partial
offset to new distribution investment costs. RIBER increases would only serve to
perpetuate, or even increase, the excess retutreanvestment that customers would be
unnecessarily required to fund.

Instead of relying upon the evidence placed inréloerd in this proceeding, the
PUCO went back to FirstEnergy's 2012 ESP casettatitase did not contain evidence
of massive overearning on distribution serviceg like evidence showed in this case.
And, the authorized rate of return (“ROR’) in th€R is now far more outdated.

Capital costs and rate of return awards (in Ohayehbeen declining since 2012. Thus,
while the staleness of the ROR embedded in RideR Bfay not have been perceived in
2012 as a serious problem, it clearly is today whthpassage of time and persistence of
low market capital costs.

The PUCO, however, failed to address this changePMCO also did not take
into account facts and the additional evidenceegmesl in this proceeding, contrary to
the requirements of R.C. 4903.09. It was unreaslerend unlawful for the PUCO to
treat Rider DCR as a wash in the quantitative portif the ESP v. MRO test. The

PUCO erred. Rehearing should be granted.
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ASSIGNMENT OF ERROR 7: The PUCO unreasonably and njustly modified the
stipulations in a manner that harms consumers andsinot in the public interest.

A. The PUCO erred by modifying the Stipulation impkementing a
mechanism to limit the increase to average customerbills
caused by Rider RRS during the first two years oftte ESP in
an unjust and unreasonable manner.

The PUCOQO'’s Order included a provision that modifike Stipulation with the
stated intent of ensuring that the average custditievill see no total bill increase for
two years:** The PUCO's Order states:

Therefore, the Commission directs the [Utilitiesensure for the
period of June 1, 2016, through May 31, 2017, évarage
customer bills do not increase as compared to gesrastomer
bills for the period of June 1, 2015, through Mdy 3016, the last
year of FirstEnergy's ESP Ill, taking into accoany seasonal rate
differential and any over and under recoveriesideERRRS for
prior periods. Further, the Commission directs[thtdities] to
ensure for the period of June 1, 2017 through MBy2818, that
average ecustomer bills do not increase as comparaderage
customer bills for the period of June 1, 2015, tiglo May 31,
2016, taking into account any seasonal rate difteakand any
over and under recoveries of Rider RRS for priorguks.
FirstEnergy is authorized to defer expenses farrtutecovery in
an amount equivalent to the revenue reduction tiagutrom the
implementation of the mechanism for the perioduwfel1, 2017
through May 31, 2018.

The mechanism limiting average customer bills shalsubject to
certain limits. First, costs recovered for smard gieployment will
be excluded from consideration. Likewise, costsémewable
energy procurement and for Rider AER will be exelddrom
consideration. The impact on riders resulting franedits to
customers due to a disallowance ordered by the Gssion will
also be excluded. This mechanism will not applyirdyperiods
where Rider RRS is a credit for customéfs.

While the PUCOQO's provision is characterized as ggirotective of consumers,

the reality is that for the period for which thiopision is applicable (June 1, 2016

143 Order at 86.
144 Order at 86.
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through May 31, 2018) the provision ensures conssinvél be denied the lower market
prices that currently exist in the generation markieo demonstrate this concern,
recently, FirstEnergy‘s competitive bid processBR®) was conducted for the provision
of standard service offer (“SSO”) generation sexvtaconsumers. The auction resulted
in a weighted average clearing price of $49.46/nfwhdelivery from 6/1/2016 through
5/31/2017)"*° This result compares very favorably to the weigi@8P clearing prices
for FE's SSO customers has decreased of $70.39fiawtdelivery from 6/1/2015
through 5/31/2016)*° This represents a 29.74% reduction in the coptaturing
generation service by FE for its SSO customé&rs.

However, this 29.74 decrease in generation proceimécosts will not be passed
through to consumers. But rather, FirstEnergy bellable to fill any revenue deficiency
between what was collected from customers relym¢he $70.39/mwh and what would
be collected from customers relying on the $49 diegation procurement cost with
collections through Rider RRS. These reductiorgeimeration-related prices to
consumers should be passed along to customerthdyuinstead will be used to collect

from customers the potential costs of the PPA-Raghgroved in the ESP.

15|n the Matter of Standard Service Offer Procurem@aise No. 16-776-EL-UNC, Finding and Order at
2 (April 14, 2016).

1%8|n the Matter of Standard Service Offer Procurem@aise No. 12-2742-EL-UNC, Finding and Order at
2 (January 28, 2015); Finding and Order at 2 (Qattdls, 2014); Finding and Order at 2 (January 29,
2014).

14729.74% = 100% - (49.46 /70.39).
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1. The PUCO erred by authorizing the Utilities todefer
expenses for future recovery under the mechanism it
adopted to limit PPA Rider collections during yeanwo
of the ESP.

The PUCO’s modification to the Stipulation, whi@ies on a mechanism to limit
the increase to average customers ’bills, is hdrtofoonsumers and not in the public
interest for two reasons. First, this mechanistyg provides a limitation in the first year
of the PPA Rider (June 1, 2016 through May 31, 20The mechanism fails to provide
a benefit for consumers in the second year becugémit imposed on FirstEnergy
(and impeding collection from customers) in theosecyear may be deferred, and
subsequently collected from consuméfs.

The second reason why the PUCQO’s modificatioméoStipulation harms
consumers is more subtle. Under the PUCO’s madibao, FirstEnergy can collect from
consumers PPA-related costs during the first tvaryef the ESP as long as those PPA-
related charges do not cause the average custobilés$b increase. So to the extent the
competitive generation market costs otherwise wgoldown, FirstEnergy can fill any
revenue reduction with PPA costs. But in additemmy second year PPA-related costs
that are uncollected from consumers through RideE Rhey may be deferred and
subsequently collected from consumers. These vessgks in the limitation mechanism
imposed by the PUCO generate limited consumer kisraefd actually will most likely
result in harm to customers.

Additionally, the creation of deferral authorityefonot benefit consumers.
Unfortunately, the PUCO authorized this deferraimtyia time where deferral requests

have become all too commonplace. The PUCQO's dedsioreate deferrals is contrary to

148 Order at 86.
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PUCO policy that limits the creation of deferralseixtraordinary circumstances.
Specifically, this Commission has stated:
Further,although this Commission is generally opposed to ¢h
creation of deferrals,the extraordinary circumstances presented
before us, which allow for AEP-Ohio to fully paipate in the
market in two years and nine months as opposeaddqéars,

necessitate that we remain flexible and utilizetedal to ensure

we reach our finish line of a fully-established gmtitive electric

market}*°

The PUCO's rationalization for authorizing a deé¢nequest in AEP’s ESP Il Case is
incongruent with the rationalization for authorigiRirstEnergy’s deferral. The PUCO
stated in the AEP ESP Il Casthe deferral was justified as a means to reachirish
line to a fully established competitive marketthe FirstEnergy ESP IV case, the
deferral authority is intended to allow the Utésito defer costs associated with the
subsidized operation of generating units that acs&hould be operating in the fully
developed competitive marketplace. The PUCO’s meaf a deferral authority for
FirstEnergy under this circumstance was unreaseraid unjust because deferrals create
future costs to customers to subsidize deregulggedration and are not in the public
interest. The PUCO erred. Rehearing should beepan

B. The PUCO erred by modifying the Stipulation ina manner

that allows FirstEnergy to retain PJM capacity performance

bonus payments thereby creating an unjust and unressonable
incentive for the Utilities not to offer the PPA unts.

The PUCO modified the stipulations to address ciggpaerformance penalties

and bonuses. The PUCO ruled that FirstEnergynatllbe able to collect capacity

1491n the Matter of the Application of Columbus SomhHeower Company for Authority to Establish a
Standard Service Offer Pursuant to Section 4928.R4%ised Code, in the Form of an Electric Security
Plan, Case No. 11-346-EL-SSO, et al., Opinion and Ortd864August 8, 2012) (Emphasis added).
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performance penalties from customér$The PUCO also determined that capacity
performance bonuses would be retained by the igsfit* While it appears that the
PUCO modifications were intended to be symmetisalas to protect consumers’ and
the Utilities’ interests alike), the reality thefesft of the PUCQO’s modification is not
symmetrical. Instead the PUCQO's modifications wn#ate incentives that could cause
customers to bear even more costs under Rider RiRtBis regard, the PUCO's Order is
unjust and unreasonable.

What the PUCO has done is to create a perversetimedor the Utilities not to
clear the annual base residual auction (“BRA”)deneration capacity with some (or all)
of these poorer performing, more costly units i BirstEnergy fleet. If FirstEnergy
offers these units into the BRA, and these ungsircthe capacity market, they must
perform when called upon by PJM to deliver enertfyhey do not perform, then they
will receive a stiff penalty. A penalty that the/€0O has ruled cannot be passed on to
consumers.

If instead, FirstEnergy offers these costly unis\ae the market clearing price so
they don’t clear, then the Utilities have evadesl potential penalties for non-
performance. And under this scenario, the Utilitiesild labor to deliver that energy
during shortage periods, when other capacity ot#dajanits can’t deliver the energy that
they have committed. Then the Utilities would ieee?JM bonus payments. And those

bonus payments need not be shared with consumesssdaty to the PUCO'’s Order.

10 Order at 92.
151 Id
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So if FirstEnergy behaves in the most risk averaamar, the Utilities can evade
the potential for being assessed a penalties byfBdNbn-performance. This behavior,
however, will fail to maximize revenues to offskétcosts otherwise passed onto
customers through Rider RRS. And, if the unitsasrttat scenario do deliver during a
shortage, the PJM bonus payments would be retéynéde Utilities.

This construct created by the PUCQO'’s Order resulgsperverse incentive for
FirstEnergy to not clear some (or all) of the PRtaiin PIM’s annual BRA for capacity.
This behavior does not result in maximizing revenioe consumers. Instead, it will
cause customers to pay even more under Rider RRE PUCQO’s modification to the
Stipulation does not benefit consumers or the pubterest. To protect to consumers by
maximizing PPA revenues the PPA units should baired to clear as a price taker in
PJM’s annual BRA capacity auctions. Therefore, aeing should be granted and the
PUCO should reconsider its decision to permit Emgtrgy to retain capacity bonus
payments.

C. The PUCO erred by not modifying the Stipulationto protect
consumers from the onerous severability provision.

1. The PUCO erred by failing to modify the Stipuldion's
severability provision to allow a refund to consumes
should the PPA be later overturned by a Court of
competent jurisdiction.

The Stipulation contains a severability provisibat included a prohibition on
refunding amounts collected from customers showdwat of competent jurisdiction
invalidate the Rider RR&? The PUCO’s Order modified the severability prasis but

failed to address this prohibition against refuridsee PUCO Order states:

152 stipulation at 8-9.
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The Commission finds that the severability provisiequires
modification in order to be in the public intere&tcordingly, we
will modify the provision to add that we reserve tiight to
reevaluate and modify the Stipulations if thera hange to PIM's
tariffs or rules which prohibits the plants fromrggbid into PJM
auctions. The modification is consistent with quent in requiring
a severability provision in the AEP Ohio ESP llider; thus, we
find that the severability provision, as modifiedlequately
addresses our concern specified in the AEP OhiolE&Rder >

It was unjust and unreasonable for the PUCO nbhtbthe severability provision is in

the public interest when it still contained a psion that prohibits refunds..

The very same provision was included in the AEP R&e stipulation. But the
PUCO there wisely removed that provision from thipBation.*** It is unclear why the
PUCO in the AEP Order would modify the Stipulatfnovision prohibiting refunds, but
in the FirstEnergy Order fail to take that sameoact It was unjust and unreasonable to
not modify the FirstEnergy Stipulation consisterntivthe decision in the AEP PPA Case.
The prohibition against refunds in not a benefitdonsumers nor is it in the public

interest. Therefore, the PUCO should grant rehgasn this issue and remove the

prohibition against refunds from the Third Suppletaé Stipulation.

153 Order at 92.

134 Consistent with the PUCO's decision in 14-1693FHDR Order at 87 (“With respect to the terms of the
Stipulation’s severability provision, we find thae prohibition on refunds, in the event of an lidation

of the PPA rider proposal, should be removed froenStipulation, as it is a matter for determinatigrthe
[PUCQ] or reviewing court.”
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2. The PUCO's unjust and unreasonable modificationo
the Stipulation's severability provision only protects
consumers in the unlikely circumstance PJNP° changes
tariffs or rules that prohibit the PPA units from b eing
bid into the PJM auction.

The PUCOQO’s modification to the severability prowisiof the Stipulation fails to
adequately protect consumers or the public interése PUCO Order states that:
“[a]ccordingly, we will modify the provision to adtiat we reserve the right to reevaluate
and modify the Stipulations if there is a chang@diM's tariffs or rules which prohibits
the plants from being bid into PJM auctions.” slhighly unlikely that PJM will change
its tariffs or rules in such a manner that wouldbtpbit" these units from bidding into the
market, so the provision will likely have no effext the operation of the Stipulation or
Rider RRS.

It is likely that PIM may modify its tariffs or res to address the manner that
these units are allowed to offer these units ihtorharket. For example, to protect the
competitive market, certain merchant generatoesl fil complaint at FERC seeking
protection from the PPAs through a PJM tariff repn&d The Complaint asks FERC to
extend the application of PIJM Minimum Offer Pricel®(“MOPR”) to existing, as
opposed to just new, power plants. The existinggygiants that would be subject to the
MOPR change include affiliate-owned power plantd,tby order of the PUCO, are to be
subsidized by Ohioans under the PPAs. Such a madaffification by PJM would be the
more likely scenario for PJM to address the PPAextf on the competitive market, and

would not prohibit the PPA units from offering intee PJM auctions.

155 pPJM Interconnection, L.L.C. (“PJM") is the regidm@nsmission organization (“RTO") and
administrator of the wholesale power markets indOhi

16 Calpine Corporation, et al. v. PJM InterconnectionC, FERC Docket No. EL-16-49-000.
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Therefore, the PUCO’s modification to the Stipudatwill not likely provide an
opportunity to reevaluate and modify the Stipulatiased on future PJM action.
Therefore, the PUCQO’s modification to the Stipwatdoes not benefit consumers and is
not in the public interest, and rehearing shouldtaated.

3. The PUCO erred by modifying the Stipulation ina
manner that unjustly and unreasonably allows the

Utilities to not generate capacity revenues under BRIM
rule or tariff modification.

As argued above, The PUCO’s modification to theesgbility provision of the
Stipulation fails to adequately protect consumerthe public interest. The PUCO has
modified the Stipulation in a manner that allows BUJCO to reevaluate and modify the
Stipulation only in the event PIM prohibits thesésifrom [clearing] the auctiolt’ Not
likely to occur. However, as argued in SectionbB\ae, the more likely scenario created
by the perverse incentive in the PUCO’s order & these units are not offered and
cleared in the market because a units costs exbedBRA clearing price, and do not
maximize revenues to be flowed through Rider RR®dmsumers. That scenario is one
in which the PUCO should reserve its right to réeate and modify the Stipulation. As
mentioned above, the PUCO to protect to consumemsdximizing PPA revenues, the
PPA units should be required to clear as a prikertan PJM’s annual auctions. If FERC
adopts a policy preventing these units to cleaPti€O on rehearing should remove the
units from the PPA and Rider RRS. However, becgus®UCO has not properly
protected consumers and the public interest thraiggleservation to reevaluate and

modify the Stipulation, rehearing should be granted

157 Order at 92.
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4. The PUCO erred by failing to modify the stipulaion
and required the competitive bidding of low-income
programs.

The PUCO approved the creation of a number of arogrthat were included in
the stipulation that providing funding for low-ino@ programs. This included $1 million
per year for Ohio partners for affordable energPA®)°® and $1.7 million for the
Cleveland Housing Network®? The PUCO erred in not modifying the stipulation t
ensure that these programs are competitively batder to ensure they are implemented
as efficiently as possible.

PUCO Staff Witness Scheck expressed concerns altwiher the Community
Connections program had been implemented effigiertlle testified that the Staff did
not know if savings that had been achieved undeptbgram were achieved in the most
cost-effective and efficient mann®f. As a result, he recommended that the program be
competitively bid to assure maximum savings to@ustrs'®* The PUCO erred by not
taking the advice of Mr. Scheck. The Community Gastions Program should be
competitively sourced to maximize the savings ftbe program for Ohio consumers

who pay to fund programs for the consumers whoivedbe benefits that others pay.

138 FirstEnergy Ex. 154 at 17 (Third Supplemental @&fion).
159
Id.

10 pycCo Staff Ex. 11 at 3-4 (Scheck Direct).
161 Id
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D. The PUCO unlawfully and unreasonably modified tke
stipulation to create a zero-based rider to unbundi the costs
FirstEnergy incurs to support the Standard ServiceOffer
(“SSO”).

The PUCO unlawfully erred in creating a zero-baseer (“IGS Rider”) that
attempts to unbundle the costs of supporting Firstgy’'s SSO. There is no evidence in
the record to support the creation of a Rider. ¥etler R.C. 4903.09, the PUCO must
show in its order, the facts in the record uponalhis order is based. It failed to do this.

Furthermore, the creation of this Rider is incetesit with the past findings of the
PUCO in this matter, and thus inconsistent withr8ope Court precedent holding that
the PUCO should "respect its own precedents idetssions to assure predictability
which is essential in all areas of the law inclgda@ministrative law*®> And because it
changed its position, the had to justify the chamgshowing there is a clear need for
change and must show that the prior decisionsnaeeror. The PUCO failed to do so
here. The PUCO erred.. Rehearing should beeptant

There is no evidence in the record that supgbé<reation of the IGS Rider. The
PUCO relies on a single statement from CompanyesgrMikkelsen stating that this
Rider could “potentially” incent shopping. Howeyaside from that statement, there is
no actual record evidence that forms a basis ®PIICO to conclude that the rider is
just and reasonable.

The PUCO attempts to deflect concerns regardingrisation of the IGS Rider,

by stating that in order to implement the ridegttRirstEnergy must first file an

application a separate proceeding. This is bdabel@oint. It does not change the fact

182 Cleveland Electric llluminating42 Ohio St.2d at 431.
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that the PUCQO’s approved the creation of an unsaegounsubstantiated IGS Rider
without record evidence to support the rider.

The IGS rider was originally proposed in the redeetail Market Investigation.
In that proceeding, the PUCO rightly rejected theppsal. The PUCQO's decision in that
case should be respected. The PUCO erred. Regedrould be granted.

ASSIGNMENT OF ERROR 8: The PUCO erred in unreasonaly and unlawfully
considering factors identified in the AEP ESP Ill poceeding

As part of the PUCO's review, it looked at whetther stipulations, as a package,
benefit customers and the public interest. In dao, the PUCO extensively discussed
Rider RRS and the Utility's so-called "Economictfiitsy Program.*®* After concluding
that the Rider RRS would produce a $256 milliorditreo consumers, the PUCO turned
to "other factors to be considered in determinirngter Rider RRS is in the public
interest,*®*

The other factors included the "relevant factong' PUCO identified in the AEP
Ohio ESP Il Order?® In that proceeding, the PUCO identified four fastthat AEP
Ohio should address and that it "will balance,imttbe bound by" in deciding whether
to approve cost recovery under a power purchaseamnt®® The limited "AEP

factors" included the financial need of the genegaplant; the necessity of the

generating facility; a description of how the gexigrg plant is compliant with

183 See Opinion and Order at 80- 96.

%414, at 86.

%514, at 87.

186 AEP ESP IlI, Case No. 13-2395-EL-SSO, Opinion @nder at 25.
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environmental regulations; and the impact thatwle®f the plant will have on electric
prices and economic development within the state.

The PUCO concluded that if the plants were to ¢legbstantial transmission
investment would be need&l. It also determined that under the economic stgbil
program, resource diversity would be encourdg&drhe PUCO noted that Rider RRS
would support 2,200 MW in existing coal -fired geateon capacity and 908 MW of
existing nuclear generation. It also pointed todigmificant economic impact the plants
have on the regions that they are locaté®iThe PUCO admitted that “[t]he economic
impact of plant closures and the impact on locahmnities is a concern to the
Commission. Rider RRS will provide support for tHentified generation assets ***°
After considering these factors, the PUCO conclutiatithe modified ESP, including
Rider RRS, met the three criteria for adoptiontigfisations*’*

A. In considering factors from the AEP ESP Il proceeding, the

PUCO unreasonably and unlawfully denied consumersue
process by relying upon a non-final order

In its Opinion and Order here, the PUCO reliedterOpinion and Order from
AEP Ohio’s recent electric security plan cdééor authority to establish the PPA Rider
and the factors under which the rider will be eagdd’’® Such reliance is unlawful. The

Supreme Court of Ohio has previously stated itatgrencern over the wielding of power

187 Opinion and Order at 87.
168 Id

16914, at 88.
l70|d.

d. at 121.
172 Case No. 13-2385-EL-SSO (“ESP III”).

173 See generally Opinion and Order.
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by administrative agencies in the absence of puareddhtegrity that satisfies due process
requirements. Quotin@hio Bell Tel. Co. v. Pub. Util. Comm. Of Ol{i®37), 301 U.S.
292, 304-305. The PUCOQO'’s prior orders do not supip®actions included in the Order

in this proceeding.

There is no final order in ESP Ill. Parties, irdihg OCC, have filed applications
for rehearing and those applications have not Babstantively ruled upon. The PUCO
should therefore reconsider its reliance on the ESPpinion and Order. It cannot rely
on the ESP Ill Opinion and Order until it is a fia@pealable order and represents
something more than an "interim” order that doessraflect the "ultimate” opinion of the
PUCOM

The PUCO itself has acknowledged that there igmad &ppealable order in ESP
Il and that the matter is still pending at the FQIE®> The ESP Il order is not legal
precedent. Relying on it deprives parties of tagjpeal rights and due procéss.

In fact, the PUCO has skirted Supreme Court rexa€its Opinion and Order in
ESP 1l by continually delaying issuing a final eatting entry. OCC and other parties in
ESP Il filed applications for rehearing, pointiagt errors and asking the PUCO to grant
rehearing on many issues relating to the PPA Ridd&he PUCO granted OCC'’s (and

others’) applications for rehearing to allow mared to consider the issues raised in the

17 See PUCO’s Motion to Dismiss in Supreme Court Qése2015-1225 at 4, 6

51n the Matter of the Application of Ohio Power Camp for Authority to Establish a Standard Service
Offer Pursuant to 4928.143, Revised Code in therFof an Electric Security Plaisup. Ct. 2015-1225,
Motion to Dismiss at 3.

176 SeeAtkinson v. Grumman Ohio Cor7 Ohio St. 3d 80, syllabus para. 1 (1988) (“Tigkt to file an
appeal, as it is defined in the Appellate Rules, jgoperty interest and a litigant may not be dhejplr of
that interest without due process of law.”).

YTESP 11I, OCC Application for Rehearing (March 2D13); IEU, OPAE, APJM, IGS, OMAEG,
Constellation, Environmental Advocates, and RESAl&ations for Rehearing (March 27, 2015).
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applications-"® Later, the PUCO issued a Second Entry on Retwgarid stated that it
“will defer ruling on the assignments of error telkto the PPA at this timé™ It further
stated:
Given that R.C. 4903.10 and 4903.11 permit anyygdarfile an
application for rehearing of any order and appealdrder of the
Commission within 60 days, no party’s right to aglpeill be
adversely affected by our decision to defer rubnghese
assignments of errdf?®
OCC and other parties then applied for rehearing@PUCO’s Second Entry on
Rehearing and the PUCO, again, in its Third EntryRehearing, granted rehearing to
allow further consideration on the matter raisethimapplications for rehearini
IEU Ohio, OCC, and ELPC (jointly with OEC and ECi¢d appeals at the Ohio
Supreme Court? In response, the PUCO filed a motion to dismissappeals. It
asserted: “[N]o order has been issued on thosecapiphs [for rehearing]. Thus, the
matter is still pending at the Commissidfi®The Ohio Supreme Court dismissed all
three appeals.
Since the Third Entry on Rehearing, no subsequany Bas been issued to

resolve the pending issues on rehearing. The Ph#¥Qlone exactly what it said that it

would not do - adversely affect, by it decisiondefer ruling), parties’ rights to

1781d. at Entry on Rehearing (April 22, 2015).

1791d. at Second Entry on Rehearing at 10 (May2245).
180 Id

1811d. Third Entry on Rehearing (July 22, 2015).

821d. IE, OCC, and ELPC Notices of Appeal (Sept. ZT16).

1831n the Matter of the Application of Ohio Power Camp for Authority to Establish a Standard Service
Offer Pursuant to 4928.143, Revised Code in therFof an Electric Security Plaisup. Ct. 2015-1225,
Motion to Dismiss at 4 (Sept. 4, 2015).
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appeaf'®* It is improper to rely on the ESP Ill Opinion aBdder as legal precedent. The
PUCO cannot simply treat its prior orders as prenedhere, as here, it knows that
adverse parties have been denied their due pragéss to challenge them.
The PUCO should grant rehearing on this Assignrog&tror.
B. The PUCO unreasonably and unlawfully considerethe
financial integrity of the Utility's affiliate owne d plants as

justification for approving the costly and unlawful purchase
power agreement.

In AEP's recent ESP proceeding, the PUCO idedtifaetors that "it may
balance, but not be bound by" in deciding whetbeapprove future cost recovery
requests associated with utility power purchaseements® One of these factors
included the financial need of the plants.

FirstEnergy seized upon this factor and in factieniés entire case about the
financial needs of the plants. Mr. Moul identifidet PPA plants as plants whose
"economic viability" “is in doubt.*®® He testified that market-based revenues for gnerg
and capacity are insufficient to permit FES to cwre operating the Plants and to make
the necessary investments. According to Mr. Mdd, ilants may not survive without
Rider RRS.

The financial need of unregulated generation plamtned by a utility affiliate is
not an appropriate factor for the PUCO to constdefhere is no provision under Ohio

law that allows unregulated generators in the stat®llect their costs from captive

184 ESP |1, Second Entry on Rehearing at 10 (May224.5).

185 AEP ESP IlI, Case No. 13-2395-EL-SSO. OCC aherstsought rehearing on this and other issues
related to the PPA. The PUCO has yet to rule smtisely on these issues, after deferring its gubmn all
assignments of error related to the PPA, throu§k@nd Entry on Rehearing, issued May 28, 2015.

¥ Co. Ex. 28 at 2.
1870CC Ex. 25 (Dr. Rose Direct).
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customers based on “financial need.” Cost recoliased on financial need is
inconsistent with a restructured market that ain®s$ter competition. Ohio law, as it
stands today, establishes such a restructured hthdteaims to foster competition.

Not only is financial need of unregulated affddlabwned power plants irrelevant
under Ohio law, so too is the financial need ofdletric distribution utility. There is no
statute that permits the PUCO to consider the Gizhmeed of the electric distribution
utility as part of an electric security plan.

It is not the responsibility of customers to emstlre financial integrity of the
EDU or its affiliate-owned generation plants. Yégt is what the PUCO had approved
by requiring customers to pay hundreds of milliohglollars through Rider RRS. Quite
simply, the law (R.C. 4928.38) prohibits that. .

Where there is no mandated competition for atyslibusiness—in Ohio, a
utility’s transmission and distribution operationirancial integrity can and should be
considered in the rates that customers pay. Feettegulated services there are statutes
that establish rates and provide for the opporyuoitearn a reasonable rate of return on
investment (R.C. 4909.15). For these regulatedaesythere are also statutes that
protect utilities from financial emergencies (R4909.16).

But the ESP statutes do not contain any simiktusary provisions. The PUCO
has no jurisdiction to set ESP rates for genenateyvice that allow a utility to charge
customers hundreds of millions of dollars to ensha a utility's affiliate owned
generation units are financially sound. Deregatatnot reregulation, was the focus of
S.B. 221. The Commission, accordingly, cannot nélegg FirstEnergy's generation

business in the form of Rider RRS. The PUCO eriedhearing should be granted.
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C. The "AEP" factors the PUCO considered in deternming
whether to approve the PPA are unreasonable to thextent
that they are biased toward supporting the Utility's PPA Rider.
The PUCO should have considered other factors to ssss the
benefit or determine of the PPA to FirstEnergy consmers.
(AEP Rehearing 42).

In approving the placeholder PPA Rider, the Comimmisadvised AEP Ohio, in
its ESP IIl Case, as to additional factors it majahce but not be bound by, but to
include in a “future filing” for a PPA rider. THactors include®®

1) Financial need of the generating plant;

2) Necessity of the generating facility, in light oftdire reliability
concerns and, including supply diversity;

3) Description of how the generation plant is comgliaith all
pertinent environmental regulations and its plarctampliance;

4) The impact that a closure of the generating planild’have on
electric prices and the resulting effect on ecomotevelopment.

Reliance on these four factors alone appears td bhuase that would support approval
for the Utility-proposed PPA Rider.

Although the PUCO indicated that the PPA Rider ningsshown to be reasonable
and of benefit to customet¥ it failed to require the Utility to address addital factors
that would enable it to assess the benefits (gimdent) to customers. OCC/NOAC
pointed out that the Commission’s list of factomswhus incomplete and unreasonable.
It was skewed in favor of approving the PPA Ridé@haut fully considering the PPA’s
impact on customers. Accordingly, OCC seeks rehgan order that the PUCO, in
fairness to consumers, reconsider the additiormabfa that were recommended by

OCC/NOAC in our brief.

188|1n Re AEP-Ohio ESP IlICase No. 13-2385-EL-SSO, Opinion and Order gF2bruary 25, 2015).
1891n Re AEP-Ohio ESP IlICase No. 13-2385-EL-SSO, Opinion and Order gF2Bruary 25, 2015).
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The PUCO's four factors are inadequate for consyraection and should have
been expanded. The PUCO should have additionatigideredvhether the PPAs and
Rider RRS benefit customers. With the balancedsidenation of benefits of the Rider
RRS to First Energy and FES, as well as to consumests, the PUCO would be in a
position to evaluate theetbenefits of the PPA and Rider RRS and, thus, have
determined whether the Rider RRS was in the pumniezest'®® The additional
guantitative factors the PUCO should have consdifa#into two categories: (1) the
Rider RRS’s potential cost/detriment to consumamsl, (2) the cost of achieving the
same benefits that the PPA and Rider RRS providgeoed to alternatives that could
provide greater benefit8! Indeed, the PUCO’s failure to have consideredeh
additional factors did not benefit consumers and mat in the public interest, and should
result in the PUCO granting rehearing on this issue

ASSIGNMENT OF ERROR 9: The PUCOQO'’s Opinion and Orde is unreasonable
and should be modified so that charges under the PPRider are subject to refund.

A. In light of the pending FERC case and potentiatule changes,
the public interest and fundamental fairness necegate that
the PPA Rider be subject to refund.
The PUCO is well aware that the lawfulness of tRARNderlying the PPA Rider
may be reviewed by FERE? It is also well aware that PJIM and FERC may askitiee
threat posed by the PPA Rider through market rémges?® Regarding the former, if

FERC finds that the PPA is unlawful, it can ordeattFirstEnergy Solutions (“FES”) pay

19 5eeOCC/NOPEC Ex. 2 at 8-9 (Sioshansi Supplemental).

191 Seeln re: Ohio Power Case No. 13-2385-EL-SSO, Opinion and Order at 33.
19235ee, e.g., Opinion and Order at 112.

% See id. at 60; 90.
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back to AEP Ohio money that it collects under tRAP If FES is required to refund
money to FirstEnergy, it would be against the pulviterest if FirstEnergy kept and did
not refund that money to customers.

B. Questions surrounding the PUCQO’s jurisdiction man that the
PPA Rider should be subject to refund.

The PUCO is well-aware that its jurisdiction regjag the PPA Rider has been
repeatedly called into questid#f. On April 27, 2016, the FERC spoke loud and clear
that the waivers under which FirstEnergy presurhed®PA was exempted from FERC
review was rescindef® FERC's ruling should stop collection from Rider &R its
tracks'®® However, the public interest should not be sieif in the event the PUCO
allows FirstEnergy to charge customers under a tfde the PUCO did not have
jurisdiction to authorize in the first place. Tlssparticularly so because the PUCO has
declined to address the jurisdictional issue.

The PUCO has, in the past, ordered utility ratdsetsubject to refund, and the
Ohio Supreme Court has approved such measurel98B) for example, the PUCO
determined that a portion of the allowance relae@Golumbus & Southern Ohio Electric
Company’s construction work in progress for the @ien plant would be collected

subject to refund to customer¥. After the PUCO’s action was upheld on apgédihe

1% gee, e.g., Opinion and Order at 102-03.

195 Electric Power Supply Association, et al. v. Firsergy Solutions, et al., FERC Docket No. EL-16-34-
000, Order at 22 (April 27, 2016).

19 Electric Power Supply Association, et al. v. Firsérgy Solutions, et al., FERC Docket No. EL-16-34-
000, Order at 19 (April 27, 2016). (“We note pursiid this finding, no sales may be made with respe
the Affiliate PPA unless and until the [FERC] apyes the Affiliate PPA unddedgarandAllegheny’)

71n re Columbus & Southern Ohio Electric C&ase No. 81-1058-EL-AIR, Entry (November 17, 1982
198 Columbus & Southern Ohio Electric Co. v. Pub. UEibmm.(1984), 10 Ohio St.3d 12.

73



PUCO ordered the utility to refund approximatelySprhillion to its customers”® The
PUCO ordered the collection to be subject to refanarder to protect customers in the
event of a later decision that the utility was eoting more from customers than
warranted by law, rule, or reason.

A more recent example of the PUCO collecting ratdgect to refund was in the
proceeding concerning the Ohio Supreme Court’s nehod AEP Ohio’s first electric
security plan (“AEP ESP 1”). In the AEP ESP 1 Aglpéhe Court determined that the
provider of last resort (“POLR”) rates approvedhe AEP ESP 1 Order were not
supported by record evidence, and remanded that testhe PUCO for further
consideratiorf™® After the Court remanded the POLR issue (anetivronmental
carrying charges) to the PUCO, OCC and others stgde¢hat the PUCO either stay the
collections of the POLR charge, or collect the geasubject to refuntf* Though the
PUCO first directed AEP Ohio to remove the ratesnftariffs2% it subsequently ordered
the charges collected subject to refafitl.

Making collection of the Rider RRS subject to refumould help to protect
consumers and the public interest. The PUCO nmghbe able to provide post hoc

refunds because they may be considered to be catreaatemaking, which is prohibited

1991n the Matter of the Application of Columbus & Swern Ohio Electric Company for Authority to
Amend and Increase Certain of Its Rates and ChalimyeSlectric Service, Amend Certain Terms and
Conditions of Service and Revise its Depreciatioordal Rates and Resery&3ase No. 81-1058-EL-AIR,
Order on Rehearing (May 1, 1984).

201n re Application of Columbus S. Power Cb28 Ohio St. 3d 512, 518, 2011-Ohio-1788, 947.RHE
655.

211n the Matter of the Application of Columbus SomtHeower Company for Approval of an Electric
Security Plan; an Amendment to its Corporate SefiamaPlan; and the Sale or Transfer of Certain
Generating AssetCase No. 08-917-EL-SSO, Motion (April 26, 2012).

22|d., Entry (May 4, 2012).
203|d., Entry (May 25, 2012).
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underkeca?®

Without a PUCO order that makes collection ofghared savings
incentive subject to refund, any intervenor appeglhe decision could win on the merits
but customers could still lose because FirstEnergt not have to refund monies
collected from customers. For consumers, this dbel “a somewhat hollow victory>?

Further, obtaining a stay from the Ohio SupremerGsicost prohibitive because
of the bonding requirement in R.C. 4903.16. Th@.$3 million bond that would be
required for a stay under the statute is likelpeédoeyond the means of any of the
intervenors. The Court has recognized “the diffica public agency such as OCC faces
in dealing with the bond requirement” under thewef®

The PUCO'’s approval of Rider RRS should modified@mearing to protect
consumers from further harm while any court chaéshare pending. To do this, the

PUCO should make collection of the shared savingaritive in the Partial Settlement

subject to refund. The PUCO erred. The PUCO shgrtdnt rehearing.

24Keco Industries, Inc. v. Cincinnati & Suburban BE#l. Co (1957), 166 Ohio St. 254, 2 0.0.2d 85, 141
N.E.2d 465.

2| re Application of Columbus S. Power.Cb28 Ohio St. 3d at 516.
2%1d. at 517.

75



ASSIGNMENT OF ERROR 10: The PUCOQ'’s Opinion and Orcer is unreasonable
and should be modified so that charges under the PPRider are subject to refund.

A. In light of the pending FERC case and potentiatule changes,
the public interest and fundamental fairness necegate that
the PPA Rider be subject to refund.

The PUCO is well-aware that the lawfulness of tRARINderlying the PPA
Rider contracts may be reviewed by FERC It is also well-aware that PJM and FERC
may address the threat posed by the PPA Riderghrmarket rule changé®
Regarding the former, if FERC finds that the PPAngawful, it can order that
FirstEnergy Solutions (“FES”) pay back to AEP Omoney that it collects under the
PPA. If FES is required to refund money to Firgfy, it would be against the public
interest were FirstEnergy not required to refurat thoney to customers. Regarding the
latter, a change in the market rules could raisdédtiel of costs collected from customers
through Rider RRS. That is why the PUCO expressdgirved the right to reevaluate the
PPA Rider if the market rules chare.

With notice of potentially fundamental change te #mvironment in which
FirstEnergy would charge customers under the PRI&MRand because it has passed on
opportunities to wait and see if (and how) suchnges play out’° the PUCO should

make the PPA Rider subject to refund in the publerest and fundamental fairness.

27 3ee, e.g., Opinion and Order at 46.
B gee id. at 92.

29 5ee Opinion and Order at 92.

19 See OCC/NOAC Initial Brief at 24-25.
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B. Questions surrounding the PUCQO’s jurisdiction man that the
PPA Rider should be subject to refund.

The PUCO is well-aware that its jurisdiction regjag the PPA Rider has been
repeatedly called into questidt. It has refused to decide the jurisdictional gioest'?
If a court of competent jurisdiction finds that tREICO had no jurisdiction to authorize
the PPA Rider, customers should be refunded anyetirat they were charged under
the PPA Rider. The public interest should notdaificed by allowing FirstEnergy to
charge customers under a rider that the PUCO ditiance jurisdiction to authorize in the
first place. This is particularly so because thEC® has declined to address the
jurisdictional issue.

The PUCO should grant rehearing on Assignment adrBMo. 10.

IV.  CONCLUSION

The PUCO should grant rehearing on OCC'’s claimanair and modify or
abrogate its March 31, 2016 Opinion and Order. @rgnehearing as requested by OCC
is necessary to ensure that FE customers are bjgicstio unreasonable and unjust
charges. Otherwise Ohio consumers could end um@dgr a whole host of
unreasonable and unlawful charges, including exeegsofits, an ESP plan that does
not produce lower prices than a market plan, agovarnment ordered subsidy of utility
power plants by customers that under the law shioelfénding for themselves in the

competitive generation market.

21 gee, e.g., Opinion and Order at 102-03.

%2g5ee, e.g., id.
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