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In the Matter of the Application of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company for Authority to Provide for 
a Standard Service Offer Pursuant to R.C. 
4928.143 in the Form of An Electric Security 
Plan 

) 
) 
) 
) 
) 
) 
) 

 
 
Case No. 14-1297-EL-SSO 

______________________________________________________________________________ 
 

OHIO EDISON COMPANY, THE CLEVELAND ELECTRIC 
ILLUMINATING COMPANY, AND THE TOLEDO EDISON 

COMPANY’S MOTION TO RENEW AND ENFORCE PROTECTIVE ORDER 
_____________________________________________________________________________ 

 
Pursuant to Rule 4901-1-24(A)(7), O.A.C., Ohio Edison Company, The Cleveland 

Electric Illuminating Company, and The Toledo Edison Company (the “Companies”), hereby 

move to renew and enforce a protective order to prevent the public disclosure of certain 

confidential information that appears in the confidential version of the Third Supplemental 

Testimony of Sierra Club witness Tyler Comings and was derived from confidential and 

proprietary business information that belongs to FirstEnergy Solutions Corp. (“FES”).   Sierra 

Club has threatened to insert this currently protected confidential and proprietary material into 

the public domain.     

The specific protected material that Sierra Club has threatened to disclose publicly, and 

for which the Companies seek continued protection, includes the redacted portions of the 

following pages from the confidential version of Mr. Comings’ Third Supplemental Testimony:   

 Page 1, line 24 
 Page 2, lines 6-8 
 Page 3, line 13  
 Page 4, Competitively Sensitive Confidential Figure 1: Valuation of the Proposed 

Transaction by the Companies and FES (Cumulative NPV, $2015 mil) 
 Page 5, lines 18, 22 
 Page 5, footnote 6 
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 Page 6, lines 1-3, 6, 10-11, 22, 24 
 Page 7, lines 10-15, 17  

 
As demonstrated in the attached Memorandum in Support, the Commission should grant 

the Companies’ Motion to Renew and Enforce Protective Order and prohibit Sierra Club from 

releasing and publicly disseminating this currently protected confidential and proprietary 

information. 
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I. INTRODUCTION  

Under the alleged auspices of a protective agreement between Sierra Club and the 

Companies, Sierra Club has threatened to disclose certain confidential and proprietary material 

contained in the Third Supplemental Testimony of Sierra Club witness Tyler Comings.  The 

material at issue involves a certain projection regarding the alleged cost of Rider RRS over the 

term of Stipulated ESP IV.  This projection was generated using inputted confidential and 

proprietary cost and revenue projections that FES provided to Sierra Club in response to a 

subpoena request.  Disclosure of this material could economically harm FES by placing FES at a 

competitive disadvantage.  The material at issue was filed under seal.  Sierra Club subsequently 

moved to protect it.  The Commission, in its recent Opinion and Order, granted the motion, 

finding the information merited trade secret protection.  Indeed, the Commission observed that 

disclosing Mr. Comings’ projection would lead, by derivation, to the disclosure of FES’s 

confidential business information.  Apparently frustrated with the Commission’s decision, Sierra 

Club has now decided to resort to self-help and has threatened to insert this already protected 

information into the public domain.   

Because the material at issue has already been granted protection by the Commission, 

Sierra Club’s remedy, if any, is to seek appropriate relief before the Commission.  Further, and in 

any event, the material contained in Mr. Comings’ Third Supplemental Testimony warrants 

continued trade secret protection under Ohio law.   As demonstrated below, the Commission 

should grant the Companies’ Motion to Renew and Enforce Protective Order and  prohibit Sierra 

Club from releasing and publicly disseminating this currently protected confidential and 

proprietary information. 
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II. RELEVANT FACTS AND PROCEDURAL HISTORY  

 On August 4, 2014, the Companies filed their Application for their fourth electric 

security plan (“ESP”), which, as modified by certain stipulations (“Stipulated ESP IV”), was 

recently approved as modified by the Commission in its Opinion and Order (the “March 31 

Order”).  The Companies also filed supporting testimony that included certain highly 

competitively sensitive revenue and cost forecasting information that belonged to non-party FES.  

This proprietary information related to certain generating assets owned by FES, the W.H. 

Sammis Plant (“Sammis”) and the Davis-Besse Nuclear Power Station (“Davis-Besse”).1   The 

Companies moved to protect this information simultaneous with the filing of their ESP 

application.  In their Motion for Protective Order, the Companies specifically noted the 

competitively sensitive nature of the FES materials contained in the testimony of Company 

witness Lisowski and the attendant need for Commission protection:  

This information was provided to the Companies pursuant to a nondisclosure 
agreement solely for purposes of the proposed transaction underlying the 
Companies’ Economic Stability Program. FES considers and has treated the 
information as a trade secret. In the ordinary course of business of FES, this 
information is treated as proprietary and confidential by FES employees.  It is 
not disclosed to anyone without proper safeguards.  Mr. Lisowski’s 
attachments and workpapers include forecasted revenue, cost and revenue 
requirements data for specific generating plants.  In part, the information 
reflects the output of proprietary modeling software.  This information would 
be of great value to FES’s competitors and would competitively disadvantage 
FES if publicly disclosed.          

 
Motion for Protective Order of Ohio Edison Company, The Cleveland Electric Illuminating 

Company, and The Toledo Edison Company at 6 (Aug. 4, 2014).  

                                                 
1 FES’s OVEC Entitlement is not germane to the instant dispute.     
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 On or about September 30, 2014, the Companies and Sierra Club entered into a 

negotiated protective agreement (the “Protective Agreement”).  (A true and accurate copy of the 

Protective Agreement is attached  as Exhibit A.)  As stated in the Protective Agreement:  

The purpose of this Agreement is to permit prompt access to and review of 
such Protected Materials in a controlled manner that will allow their use for the 
purposes of this Proceeding while protecting such data from disclosure to non-
participants, without a prior ruling by an administrative agency of competent 
jurisdiction or court of competent jurisdiction regarding whether the 
information deserves protection. 

 
Protective Agreement, Par. 1 (emphasis added).  

 The Protective Agreement provides two-tiers of protection.  The first tier is for materials 

deemed “Confidential.”  Such materials were treated by the Companies or other third parties as 

“sensitive or proprietary, which are not available to the public, and which, if disclosed freely, 

would subject the Companies or third parties to risk of competitive disadvantage or other 

business injury, and may include materials meeting the definition of ‘trade secret’ under Ohio 

law.”  Id. at Par. 3.A.   The second tier is for materials deemed “Competitively Sensitive 

Confidential.”  Such materials “contain highly proprietary or competitively-sensitive information, 

that, if disclosed to suppliers, competitors or customers, may damage the producing party's 

competitive position or the competitive position of the third party which created the documents 

or information.”  Id. at Par. 3.B.  Upon execution of the Protective Agreement, the Companies 

duly provided Sierra Club with, among other proprietary materials, the FES revenue and cost 

projections contained in Mr. Lisowski’s unredacted testimony and workpapers.  These materials 

were deemed Competitively Sensitive Confidential.   

 In addition, the Protective Agreement provides the Companies with a means to prevent a 

party in receipt of Confidential or Competitively Sensitive Confidential materials from publicly 
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disclosing such information by filing a motion for protective order with the Commission.  At 

Paragraph 11, the Protective Agreement states:  

If Receiving Party desires to include, utilize, refer to, or copy any Protected 
Materials in such a manner, other than in a manner provided for herein, that 
might require disclosure of such material, then Receiving Party must first give 
notice…to the Companies, specifically identifying each of the Protected 
Materials that could be disclosed in the public domain. The Companies will 
have five (5) business days after service of Receiving Party’s notice to file, 
with an administrative agency of competent jurisdiction or court of competent 
jurisdiction, a motion and affidavits with respect to each of the identified 
Protected Materials demonstrating the reasons for maintaining the 
confidentiality of the Protected Materials.            

     
 On December 1, 2014, the Attorney Examiner issued an Entry granting the Companies’ 

Motion for Protective Order and approving, with a slight modification (of no relevance here), the 

Protective Agreement.  In granting the Companies’ motion, the Entry specifically addressed the  

“proprietary, confidential business information of FirstEnergy Solutions Corp. (FES), which is 

trade secret information provided to the Companies pursuant to a nondisclosure agreement solely 

for purposes related to the proposed Economic Stability Program.”  Entry at 10 (Dec. 1, 2014) 

(“December 1 Entry”).  The Attorney Examiner held that the FES information constituted a trade 

secret under Ohio law pursuant to Section 1333.61(D) of the Ohio Revised Code and the six-

factor test from State ex rel. Plain Dealer v. Ohio Dept. of Ins., 80 Ohio St.3d 513, 524-525 

(1997).  The Attorney Examiner granted 60 months of protection to the confidential and 

proprietary FES business information contained in the direct testimony and workpapers of Mr. 

Lisowski, with the opportunity for continued protection beyond 60 months.  December 1 Entry at 

12.  In approving the two-tiered structure of the Protective Agreement, which had been 

challenged by various intervenors, the Attorney Examiner stressed the “need to protect highly 

competitively sensitive information owned by an affiliate.”  December 1 Entry at 16.         



 

 - 5 - 
 

 Prior to the issuance of the December 1 Entry, on November 25, 2014, Sierra Club 

moved for a subpoena against FES, seeking, among other things, additional cost and revenue 

projections and forecasts.  See Sierra Club’s Motion for a Subpoena Duces Tecum Directed to 

FirstEnergy Solutions Corp. at 2-3 (Nov. 25, 2014).   As a reasonable compromise regarding the 

subpoena, FES provided additional proprietary cost and revenue projections regarding Sammis 

and Davis-Besse to Sierra Club (the “FES Proprietary Data”).  On or about December 8, 2014,  

in an email exchange between counsel for Sierra Club and counsel for FES, Sierra Club agreed 

that it would treat the FES Proprietary Data as Competitively Sensitive Confidential according to 

the terms of the Protective Agreement.  (A true and accurate copy of that email is attached as 

Exhibit B.)  On or about December 9, 2014, counsel for FES emailed the FES Proprietary Data, 

in the form of spread sheets labeled Competitively Sensitive Confidential, to counsel for Sierra 

Club.  (True and accurate copies of those emails are attached as Exhibit C.)      

 On December 30, 2015, Sierra Club filed under seal the confidential version of the Third 

Supplemental Testimony of Tyler Comings, which was entered into evidence at hearing as Sierra 

Club Exhibit 96C.  Mr. Comings used the FES Proprietary Data as inputs in his Third 

Supplemental Testimony to arrive at a certain projection regarding the alleged cost of Rider RRS 

over the term of Stipulated ESP IV.  See Sierra Club Ex. 96C at 2,4,6.  On the same day, Sierra 

Club filed a motion for protective order regarding the confidential information contained in the 

confidential version of Mr. Comings’ Third Supplemental Testimony.  See Motion for Protective 

Order by Sierra Club (December 30, 2015).  

 On March 31, 2016, the Commission issued its Opinion and Order in this proceeding.  In 

the March 31 Order, the Commission granted all pending motions for protective order, including 

that of Sierra Club.  See March 31 Order at 37-38.  The Commission found that the confidential 
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and proprietary information at issue in the parties’ supplemental testimony and post-hearing 

briefing, including presumably the FES Proprietary Data and information derived therefrom, 

warranted trade secret protection pursuant to Section 1333.61(D) and Plain Dealer.   See id. at 

38.  Regarding the projection derived from the FES Proprietary Data contained in Mr. Comings’ 

Third Supplemental Testimony, the Commission found:  

Sierra Club witness Comings also produced a projection of net charges or 
credits under Rider RRS (Sierra Club Ex. 96C at 2, 6). This projection is based 
upon confidential information obtained from FES in discovery, subject to the 
reduction in the length of Rider RRS from 15 years to 8 years and the 
reduction in the ROE from 11.15 percent to 10.38 percent (Sierra Club Ex. 95 
at 3; Sierra Club Ex. 96C at 3). As this projection is based upon confidential 
information, it is impossible for us to include this projection in our estimate of 
the net credit or charges to customers under RRS without confidential 
information being easily derived from the calculation. 

 
March 31 Order at 85 (emphasis added).2 
  
 At the close of business on Friday, April 15, 2016, Sierra Club provided email 

notification to counsel for the Companies that Sierra Club intended to release unilaterally various 

portions of the confidential and currently protected version of Mr. Comings’ Third Supplemental 

Testimony into the public domain.  (A true and accurate copy of that email is attached as Exhibit 

D.)  Specifically, Sierra Club stated that it intended to disclose publicly the following portions of 

the currently protected confidential version of Mr. Comings’ Third Supplemental Testimony (the 

“Comings Material”):   

 Page 1, line 24 
 Page 2, lines 6-8 
 Page 3, line 13  

                                                 
2 The Commission further observed: “However, we will note that, if we had included this projection in the 

average with the other two projections to develop our estimate, it would not change our decision in this case as there 
would continue to be a projected net credit to customers over the eight years of Rider RRS (Sierra Club Ex. 96C, Co. 
Ex. 155 at 11, OCC/NOPEC Ex. 9 at 12).” March 31 Order at 85.   
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 Page 4, Competitively Sensitive Confidential Figure 1: Valuation of the Proposed 
Transaction by the Companies and FES (Cumulative NPV, $2015 mil). 

 Page 5, lines 18, 22 
 Page 5, footnote 6 
 Page 6, lines 1-3, 6, 10-11, 22, 24 
 Page 7, lines 10-15, 17 

        
The Comings Material all involves and is related to a projection regarding the alleged costs of 

Rider RRS over the term of Stipulated ESP IV that Mr. Comings generated using the FES 

Proprietary Data as inputs.       

 On April 19, 2016, counsel for the Companies responded to the Sierra Club’s notification 

in an email.  (A true and accurate copy of that email is attached as Exhibit E.)  In that email, 

counsel for the Companies stated that Sierra Club’s threat to disclose publicly the Comings 

Material was in violation of the March 31 Order.  See id.   The Companies sought further 

assurance that Sierra Club would desist from going forward with its threat to disclose the 

Comings Material.  No assurance was forthcoming.  Accordingly, the Companies have filed the 

instant motion to renew and enforce a protective order with the Commission to prevent the 

public disclosure and dissemination of the Comings Material.3   

III. LAW AND ARGUMENT  

A. Applicable Ohio Law And Commission Precedent  

1. Legal requirements for trade secret status under Ohio law.   

 Pursuant to Rule 4901-1-24(A)(7), the Commission routinely applies two tests for the 

determination of trade secret status under Ohio law.  First, the Commission relies on Section 

1333.61(D) of the Ohio Revised Code.  Section 1333.61(D) provides:   

                                                 
3 Assuming that the terms of the Protective Agreement control, the Companies’ motion is timely and 

should prevent Sierra Club from following through on its threat until there has been a ruling on this motion.  
Pursuant to Paragraph 11 of the Protective Agreement, the Companies are allotted five business days to file a motion 
for protective order with “an administrative agency of competent jurisdiction.” 
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 (D) “Trade secret” means information, including the whole or any 
portion or phase of any scientific or technical information, design, 
process, procedure, formula, pattern, compilation, program, device, 
method, technique, or improvement, or any business information 
or plans, financial information, or listing of names, addresses, or 
telephone numbers, that satisfies both of the following: 

 (1) It derives independent economic value, actual or 
potential, from not being generally known to, and not being readily 
ascertainable by proper means by, other persons who can obtain 
economic value from its disclosure or use. 

 (2) It is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.  

R.C. 1331.61(D).  Further,  “The Ohio Uniform Trade Secrets Act, R.C. 1333.61 through 

1333.69, is a state law exempting trade secrets from disclosure under R.C. 149.43.” State ex rel. 

Lucas County Bd. of Comm’rs v. Ohio EPA, 88 Ohio St.3d 166, 172 (2000).  

 Second, the Commission relies on the six-factor test set forth in State ex rel. Plain Dealer 

v. Ohio Dept. of Ins., 80 Ohio St.3d 513, 524-25 (1997).  Those six factors are:  

(1) The extent to which the information is known outside the 
business; (2) the extent to which it is known to those inside the 
business, i.e., by the employees; (3) the precautions taken by the 
holder of the trade secret to guard the secrecy of the information; 
(4) the savings effected and the value to the holder in having the 
information as against competitors; (5) the amount of effort or 
money expended in obtaining and developing the information; and 
(6) the amount of time and expense it would take for others to 
acquire and duplicate the information.  

2. The Commission regularly affords trade secret status to pricing, cost, 
and revenue forecasting information.    

 The Commission regularly finds that pricing, cost, and revenue projections warrant trade 

secret protection.  See, e.g., In the Matter of the Application of Columbus Southern Power 

Company and Ohio Power Company for Authority to Establish a Standard Service Offer 

Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 

11-346-EL-SSO, 2011 Ohio PUC LEXIS 920 at *4-5 (Aug. 4, 2011) (granting trade secret 
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protection to capacity rate projections, details of offerings for energy and capacity, projected 

sales and load data, and reserve margins through 2029); In the Matter of the Fuel Adjustment 

Clause of Columbus Southern Power Company and Ohio Power Company and Related Matters 

for 2010, Case No. 10-268-EL-FAC, 2014 Ohio PUC LEXIS 104 at *20-21 (May 14, 2014) 

(granting trade secret protection to “competitive cost and financial information” related to coal 

inventories and contracts); In the Matter of the Application of Duke Energy Ohio, Inc. to Adjust 

Rider DR-IM and Rider AU for 2010 SmartGrid Costs and Mid-Deployment Review, Case No. 

10-2326-GE-RDR, 2012 Ohio PUC LEXIS 89 at *2-7 (Jan. 25, 2012) (granting protection to 

growth projections and other forecasting information pursuant to Section 1333.61(D)); In the 

Matter of the Application of Ohio Power Company and Columbus Southern Power Company for 

Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC, 2011 Ohio PUC LEXIS 

1253 at *9 (Nov. 18, 2011) (granting trade secret protection to, among other things, the volume 

of customer load related to generation rates as well as other price and cost information pursuant 

to Section 1333.61(D) and the Plain Dealer test); In the Matter of the Application of Ohio Power 

Company to Adjust Its Economic Development Rider Rate, Case No. 14-1329-EL-RDR, 2014 

Ohio PUC LEXIS 225 at *4-6 (Sept. 17, 2014) (granting motion for protective order where 

pricing information contained in special arrangement contracts was proprietary in nature and 

would “compromise [movants’] business position and ability to compete”); In the Matter of the 

Application of Ohio Gas Company for Approval of a Special Arrangement to Provide Firm Gas 

Transportation Service to Campbell Soup Supply Co. LLC, Case No. 13-1884-GA-AEC, 2013 

Ohio PUC LEXIS 233 at *1-3 (Oct. 23, 2013) (granting motion for a protective order where 

“public disclosure of…pricing information would impair both parties’ business position and 

ability to compete” pursuant to Section 1333.61(D) and the Plain Dealer test).   
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B. The Commission Should Prohibit The Public Release Of The Comings 
Material. 

1. The Commission has already ordered that the Comings Material is 
protected.    

As an initial matter, further motion practice and rulings on the Comings Material should 

be unnecessary.  The Commission already determined that the Comings Material is a trade 

secret.  In the March 31 Order, the Commission found:  

Applying the requirements that the information have independent economic 
value and be the subject of reasonable efforts to maintain its secrecy pursuant 
to R.C. 1333.61(D), as well as the six-factor test set forth by the Ohio Supreme 
Court in State ex rel. Plain Dealer v. Ohio Dept of Ins., 80 Ohio St.3d 513, 
524-525, 687 N.E.2d 661 (1997), we find that the documents filed under seal 
in this docket contain trade secret information. Their release, therefore, is 
prohibited under state law. We also find that nondisclosure of this information 
is not inconsistent with the purposes of Title 49 of the Revised Code…. 
Accordingly, we find that all pending motions for protective order are 
reasonable and should be granted.   

March 31 Order at 38.   

 The Protective Agreement between the Companies and Sierra Club does not provide a 

basis to dispute the confidentiality of the Comings Material now.  That agreement was designed 

to facilitate the discovery of Competitively Sensitive Confidential information, such as the FES 

Proprietary Data, prior to rulings on trade secret status.  As Paragraph 1 of the Protective 

Agreement states: “The purpose of this Agreement is to permit prompt access to and review of 

such Protected Materials…without a prior ruling by an administrative agency of competent 

jurisdiction or court of competent jurisdiction regarding whether the information deserves 

protection.”  Here, however, such a ruling already has occurred.  The Commission - “an 

administrative agency of competent jurisdiction” - has found that the Comings Material contains 

trade secrets pursuant to Ohio law.  Sierra Club’s attempt to seek redress in the Protective 
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Agreement here misreads the Protective Agreement and ignores the procedural posture of this 

case.    

 Rather than challenge the trade secret findings that the Commission made in its March 31 

Order, Sierra Club has decided to resort to self-help.  Its threat to insert trade secret material 

subject to Commission protection into the public domain circumvents all proper Commission 

process and procedure.  The Commission thus should grant the Companies’ Motion to Renew 

and Enforce Protective Order on this basis alone.           

2. The Comings Material warrants trade secret protection under Section 
1333.61(D) and the six-factor test set forth in Plain Dealer. 

In any event, the Comings Material specifically warrants trade secret protection under 

Section 1333.61(D) and the Plain Dealer six-factor test. 

a. The Comings Material warrants trade secret protection under 
Section 1333.61(D).  

A showing of trade secret status under Section 1333.61(D) requires that the material 

under consideration: (1) bears independent economic value; and (2) reasonable efforts have been 

made to maintain its secrecy.  See R.C. 1333.61(D).  The Comings Material readily satisfies both 

of these requirements.   

Independent Economic Value:  In its findings related to Mr. Comings’ Third 

Supplemental Testimony, the Commission held:  “Th[e Comings’] projection is based upon 

confidential information obtained from FES in discovery….As this projection is based upon 

confidential information, it is impossible for us to include this projection in our estimate of the 

net credit or charges to customers under RRS without confidential information being easily 

derived from the calculation.”  March 31 Order at 85 (emphasis added).   Indeed, such a 

derivation is primarily a matter of simple division.  Because there are only two plants, Sammis 

and Davis-Besse, and because the nameplate capacity of the Plants is publicly available, 
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approximately 3,000 MW, the number of megawatts could be divided into the numerical 

projection in Mr. Comings’ testimony to derive the approximate plant-specific profitability of the 

Plants.  See Affidavit of Jason Lisowski at ¶6 (April 21, 2016) (“Lisowski Aff.”) (attached hereto 

as Exhibit F).  In turn, this information could be used to “back into” underlying assumptions 

regarding energy, capacity, gas, coal prices, and costs as related to the Plants, which potentially 

could be extrapolated to the remainder of FES’s competitive generation fleet.  See id.  Such 

information would allow access to FES’s own view and perceptions on the profitability of not 

only the Plants but FES’s generation fleet as a whole.  See id.   

Access to such information by FES’s competitors would give them a competitive 

advantage against FES in the marketplace. Such insight into the anticipated revenue and cost 

structure of FES’s generation fleet – and particularly, FES’s projections about the natural gas, 

coal and energy markets – could enable competitors and potential counterparties to approximate, 

with a fair degree of accuracy, FES’s business strategies.  See Lisowski Aff. at ¶7.  For example, 

a competitor of FES could rely on such confidential business information to understand and 

approximate FES’s retail and wholesale market strategies, thereby placing FES at a competitive 

disadvantage and economically harming FES.  See id.   Similarly, counterparties in potential fuel 

contracts would receive an enormous advantage in dealing with FES if they knew what FES 

thought future fuel prices might be.  See id.   Hence, by any measure, the Comings Material bears 

independent economic value and meets the first prong of Section 1333.61(D).   

Reasonable Efforts to Maintain Secrecy: As noted, the Comings Material has been kept 

confidential and has not been disclosed publicly.  Sierra Club filed the confidential version of Mr. 

Comings’ Third Supplemental Testimony under seal and moved for a protective order 
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accordingly.   In the March 31 Order, the Commission granted all pending motions for protective 

order including the relevant motion by Sierra Club.  See March 31 Order at 37-38.   

Indeed, FES takes great care to safeguard such confidential and proprietary business 

information.  See Lisowski Aff. at ¶8.  FES’s confidential business information, such as FES’s 

projections about costs and markets, is only accessible outside of FES to entities or persons that 

have entered into appropriate confidentiality agreements.  See id.  This requirement applies to 

FES’s external auditors as well.  See id.  FES is very careful in its publicly filed financial 

documents to characterize the data contained therein in such a way so as not to reveal 

confidential plant-specific information or projections about costs and markets.  See id.  Similarly, 

confidential business information - like the FES data provided as part of discovery to Sierra 

Club, including cost and market projections that are part of Mr. Comings’ testimony that Sierra 

Club now seeks to disclose - is sequestered internally within FES and only accessible on a need-

to-know basis.  See Lisowski Aff. at ¶9.  It only is disclosed internally to those individuals who 

participate in strategic decision-making at FES.  See id.  Thus, the second prong of Section 

1333.61(D) is met as well.   

The Comings Material thus warrants trade secret protection under Section 1333.61(D) 

and the Commission should prohibit its public disclosure accordingly.  See, e.g., In the Matter of 

the Application of Duke Energy Ohio, 2012 Ohio PUC LEXIS 89 at *2-7; In the Matter of the 

Application of Ohio Power Company, 2011 Ohio PUC LEXIS 1253 at *9;  In the Matter of the 

Application of Ohio Gas Company, 2013 Ohio PUC LEXIS 233 at *1-3.   

b. The Comings Material warrants trade secret protection under 
the six-factor test set forth in Plain Dealer. 

The Comings Material also warrants trade secret protection because it satisfies the six 

factors set forth in Plain Dealer.   
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Regarding the first factor, the extent to which the information is known outside the 

business, no untoward disclosure of the Comings Material or, by derivation the FES Proprietary 

Data, has occurred.  As noted, the Comings Material has been filed and kept under seal and 

granted protection by the Commission in the March 31 Order.  See March 31 Order at 37-38. 

Further, FES only discloses its confidential business information, such as cost and revenue 

projections, with outside entities or persons that have executed confidentiality agreements with 

FES.  See Lisowski Aff. at ¶8.   

Regarding the second factor, the extent to which the information is known to those inside 

the business, i.e., by the employees, FES internally sequesters confidential business information 

like the FES cost and revenue projections provided as part of discovery to Sierra Club.  See 

Lisowski Aff. at ¶9.  Further, such information is only accessible to FES employees on a need-

to-know basis for those employees who participate in strategic decision-making at FES.  See id.     

Regarding the third factor, the precautions taken by the holder of the trade secret to guard 

the secrecy of the information, FES treats its proprietary and confidential business information 

with great care. It is only available to outside entities or persons who have entered into a 

confidentiality agreement with FES.  See id. at ¶8.  Internally, it is sequestered and only provided 

to employees on a need-to-know basis.  See id. at ¶9.      

Regarding the fourth factor, the savings effected and the value to the holder in having the 

information as against competitors, FES would be placed at a competitive disadvantage if the 

Comings Material and, by derivation the FES Proprietary Data, were inserted into the public 

domain.  See id. at  ¶7.  As noted, such disclosure would provide  insight into the anticipated 

revenue and cost structure of FES’s generation fleet that could enable competitors and 

counterparties alike to approximate and glean access to FES’s business strategies.  See id.  
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Further, publicly disclosing the Comings Material and, by derivation, the FES Proprietary Data 

potentially would provide a competitor with access to FES’s assumptions regarding energy, 

capacity, gas, coal prices, and costs as related to the Plants.  See id.  These assumptions in turn 

could be extrapolated to the remainder of FES’s generation fleet and provide a window into 

FES’s perceptions regarding the profitability thereof.  See id.  Hence, such information is very 

valuable to FES as against its competitors.  Public disclosure of FES’s projections of its costs 

and market prices would also put FES at a competitive disadvantage with competitors in 

wholesale and retail markets and with counterparties in fuel contracts.  See id.    

Regarding factor five, the amount of effort or money expended in obtaining and 

developing the information, and factor six, the amount of time and expense it would take for 

others to acquire and duplicate the information, FES’s cost and revenue projections reflect 

significant investment in proprietary computer modeling software and human resources.  See id. 

at ¶10.  Given the proprietary nature of such modeling, it would be very difficult - and would 

involve a great deal of time and expense - for a competitor or counterparty of FES to produce 

comparable revenue and cost projections of the type provided to Sierra Club in discovery, if it 

were possible at all.  See id.    

Hence, the Comings Material satisfies the six-factor test set forth in Plain Dealer, thereby 

warranting trade secret protection.  See, e.g.,  In the Matter of the Application of Ohio Power 

Company, 2011 Ohio PUC LEXIS 1253 at *9;  In the Matter of the Application of Ohio Gas 

Company, 2013 Ohio PUC LEXIS 233 at *1-3.  
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IV. CONCLUSION 

For the foregoing reasons, the Companies respectfully request that the Commission grant 

the Companies’ Motion to Renew and Enforce Protective Order. 
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