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Edison Company, The Cleveland Electric) Case No. 14-1297-EL-SSO
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Edison Company for Authority to Provide)
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Security Plan. )
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OF
OFFICE OF THE OHIO CONSUMERS’ COUNSEL
NORTHWEST OHIO AGGREGATION COALITION

INTRODUCTION

There is so much bad news for Ohioans in FirstBriegettiement that the
problems compete with each other for attention. BigtEnergy’'s case is getting ahead
of a ruling by the Federal Energy Regulatory Consimis (“FERC”) on whether the
power purchase agreement is legal. The Publid¢tigsilCommission of Ohio (“PUCQO”)
should defer its ruling until after FERC rules’s lime to hit the brakes to prevent the
possibility of FirstEnergy collecting charges fr@hioans that would not be refunded if
FERC later declares the charges to be unlawfulotider federal issue is that FERC may
require the subsidized power plants to bid intoketr at their cost. The result may be
that these plants will not clear (and thus receweevenues). That means that Ohioans
would pay FirstEnergy much more than our projectb&800 each.

The PUCO should overrule FirstEnergy’'s proposakkif-protection and let the
markets operate for people without government-iredaaibsidies. It has taken too long
for the slow march to implement the 1999 law, teegDhioans the benefits of markets
for electric generation. Indeed Dr. Choueiki tigsti that granting a PPA rider is a move

in the opposite directioh.

! Proffer Tr. Vol. XXX at 6118 -6122 (October 16,1%), Proffer OCC Ex. 30 the testimony of Dr. Hisham
Choueiki in Case No. 14-841-EL-SSO and OCC Exhegltéstimony of Dr. Hisham Choueiki in Case No.
13-2385 See also, AEP Ohio ESP I, Case No. 1328 SSO0, Prefiled Testimony of Staff Witness
Choueiki at 9 (May 20, 2014).



The Ohio General Assembly intended for generatjperations to be deregulated.
In a competitive market it is survival of the fite If FirstEnergy’s generating units are
not fit for competition, then they should be sofdetired. But not subsidized on the

backs of hard-working Ohioans.

. STANDARD OF REVIEW

OCC/NOAC and RESA included a comprehensive red¢ogrtf Ohio law and
PUCO precedent that should be relied upon in thE®'S review of FirstEnergy's
stipulated electric security pl&rrirstEnergy has the burden of proof per sectid®. R.
4928.143(C)(1}.

FirstEnergy must demonstrate that Rider RRS maetfactors established in the
AEP ESP lll CaseThe PUCO must determine whether FirstEnergy’s EESRadre
favorable in the aggregate than a MR.order to determine whether an ESP passes
this statutory test, the PUCO must individually mxae each provision of the ESP, in
light of the 14 policy objectives of R.C. 4928 0Because the ESP IV application has
been modified, the PUCO must find that the StimddESP passes the PUCO’s three-
prong tesf. Finally, the PUCO must ensure that every puliiityifurnishes necessary
and adequate service and facilities, and thathaliges for any service must be just and

reasonable. R.C. 4905.32.

2 OCC/NOAC Initial Brief at 8-11. Sesso RESA Initial Brief at 9-11.
¥ OCCINOAC Initial Brief at 11.

* OCC/NOAC Initial Brief at 8.

® OCC/NOAC Initial Brief at 8.

® OCC/NOAC Initial Brief at 9-10.

" OCCINOAC Initial Brief at 8-9.



OEG recommended using only the three-prong tetstet@xclusion of the ESP
statute (R.C. 4928) or other PUCO precedefihe PUCO Staff did not have a standard
of review section in its brief. But the PUCO Staffalyzed the case only under the
PUCQO'’s three-prong test and the AEP ESP Il factiorshe exclusion of the ESP vs.
MRO test® And FirstEnergy recommended the ESP v. MRO andPtheO’s three-
prong test, to the exclusion of the AEP ESP litdes°

The PUCO must rely on the law and PUCO precede®GS/NOAC have
advised in evaluating FirstEnergy’s proposal ineprid protect consumers from

FirstEnergy’s proposal in this case.

.  RECOMMENDATIONS

A. The PUCO should adopt an MRO to give Ohio consusers the
benefits of markets.

FirstEnergy filed its case under R.C. 4928.143safourth electric security plan
(“ESP”) case, in accordance with R.C. 4928.142s recommended by OCC/NOAC,
the PUCO should modify the proposed electric secpian into a market-rate offer.
The market-rate offer would serve the public intésnd promote the policies of the
state. It would dispense with the Utilities’ uddinancial inducements (e.g., cash and
cash equivalents) to acquire support for its gettlet proposals. And the market-rate
offer would end the Utilities’ lean on governmentiayer regulatory charges on top of

market prices?

® OEG Initial Brief at 3.

9 SeePUCO Staff Initial Brief.

19 FirstEnergy Initial Brief at 9-11.
" FirstEnergy Initial Brief at 1.

> OCC/INOAC Initial Brief at 8.



In this regard, former PUCO Chairman Snitchler pisga eliminating the electric
security plan as soon as 2015:

The fundamental, structural changes that have cetsince 2011,
including resolving generation ownership and coapmseparation
of all investor owned utilities, eliminates the dder the ESP or
MRO filing.... For these reasons, the requirement skiah filings
be made should be eliminated from the statuteistgirt 2015 or

at the time 100% of the Standard Service Offer (58& is
secured at wholesale auctith.

Generation and distribution service for FirstEnengye been corporately
separated. And 100% of the SSO load has been, #éiftewsupplied through a
wholesale auction. The use of and structure ohalesale auctions are not in dispute
in this case. Now is the time to utilize a markageroffer, and reject the harmful and

unnecessary features of an ESP for Ohioans.

B. There are many reasons to reject the UtilitiesElectric Security
Plan, in favor of a Market-Rate Offer for customers

1. Federal law precludes the PUCO from approving an
electric security plan with customers paying for gpower
purchase agreement (Rider RRS).

Ignoring both the evidentiary record and goverraw, the Ohio Energy Group
(“OEG”) asserts that Rider RRS is not preempfe@he evidentiary record shows that
Rider RRS sets the wholesale price for energy,@gpand ancillary services received
by the PJM market participant — FirstEnergy. Umngimrerning law, a state program that
sets the wholesale price for energy, capacity,aaruillary services received by the PIM
market participant is preempted. The PUCO canpptave an electric security plan

with Rider RRS.

31n the Matter of the Commission’s Investigatio®bfo’s Retail Electric Service Marke€ase No. 12-3151-
EL-COlI, Concurring Opinion at 3 (Mar. 26, 2014).

14 OEG Initial Brief.



a. OEG ignores the evidentiary record showing
that Rider RRS sets the price for energy,
capacity, and ancillary services received by the
PJM market participant — FirstEnergy — and is
therefore preempted.

OEG ignores the evidentiary record whereby RideBRRI set the price
received by the PIM market participant — FirstEpergt the contract price for the
PPAs™ FirstEnergy Witness Savage admitted that the RPWsRider RRS would be
“financially neutral” to FirstEnergy’ There is one and only one way this could be the
case — the amount received by FirstEnergy for #heeiato the PJM markets is fixed at
the contract price for the PPAs. But such priginij is preempted’

OEG characterized arguments--that Rider RRS wsliadlt wholesale markets--as
“merely theoretical.” OEG asserted that no witness presented a study showing that
“capacity prices [will change] by 1%, or 0.1% 000%[].” OEG also ignores the
record’® OEG is mistaken on all counts.

First, Rider RRS will set the price received by BV market participant —
FirstEnergy — at the contract price for the PPRAsder the federal construct, the price
received by the PJM market participant must bégehe market. Thus, market
distortion is concrete, not theoreti¢&l Second, both OCC Witness Sioshansi and the
Independent Market Monitor testified that Rider RRi$ distort PJIM markets, and

described how it would do <8.

15 Seggenerally OCC's Initial Brief at 15-16.
18Tr. XVII at 3640 (Savage).

17 SeePPL EnergyPlus, LLC v. Nazarian53 F.3d 467, 476-77"4Cir. 2014);PPL EnergyPlus, LLC v.
Solomon766 F.3d 241, 252-54'(Lir. 2014).

18 SeeDEG's Initial Brief at 19.

19 Seee.g, Nazarian 753 F.3d at 479 (explaining that the state progisissue “set the price received at
wholesale” and “therefore directly conflict[s] withe auction rates approved by FERC.")

20 3ee0CC’s Initial Brief at 17-18.



That OEG criticizes Intervenors for not quantifyimgw much Rider RRS will
change PJM market prices confirms that OEG doesimié¢rstand the preemption issue.
Because Rider RRS will set the price received yRBM market participant —
FirstEnergy — at the contract price for the PPAsl distort wholesale markets, it does
not matter how much Rider RRS will change PIM mizpkiees®* The fact that prices
will be fixed, and this will distort PJM markets,important. The degree of distortion is
not the issué® As the Third Circuit has explained: “What madtes that the [state
program has] set capacity prices in the first pl&ce

b. Rider RRS is preempted because the PUCO
would be setting the wholesale price for energy,

capacity, and ancillary services received by the
PJM market participant — FirstEnergy.

I. Where, as here, a state program fixes the
price received by the PJM market

participant, the state program is
preempted.

The undisputed evidence is that the PUCO, in gelirstEnergy’s Rider RRS,
would set the price received by the PIJM marketi@péant — FirstEnergy — at the
contract price for the PPAs. Therefore, the pre@nmnalysis is over. The Fourth
Circuit has held that a state program where the fdlvket participant (here,

FirstEnergy) “receives a fixed sum for every uritapacity and energy that it clears” is

21 SeeSolomon766 F.3d at 253.
22 Sedid. at 252-54Nazarian 753 F.3d at 476-78.

% SeeSolomon766 F.3d at 253. What also matters, under vsédlbtished Ohio law, is that there must be record
support for PUCO decisions. Seey.,Tongren v. PUC85 Ohio St. 3d 87 (1999); SelsoR.C. 4903.09.

Although OEG asserts that “cost-based compendatiayeneration is prevalent in PIM and has beee $ire
inception of PJM'’s capacity market in 2007[,]” deb not cite any record support for the asser@aeOEG’s
Post-Hearing Brief at 18. In light @bngrenand R.C. 4903.09, the PUCO cannot possibly sanGie@'’s
assertion. This is especially so since OEG hapmwetded the PUCO with any evidentiary support tha

alleged “cost-based generation” it discussesasynway comparable to FirstEnergy’s Rider RRSntitere,

extent, and scope of the regulatory structuree$tates where the alleged “cost-based generatpmnates; or if

the alleged “cost-based generation” purportedlyrimlPIJM markets receives a state-fixed pricé$dsids
regardless of the PJM clearing price, as FirstBnerld were the PUCO to approve Rider RRS.



preempted? There is preemption because such a program taféég supplants the rate
generated by the auction with an alternative ragéepred by the state”™

In so holding, the Fourth Circuit rejected the angut — similar to that made here
by OEG - that the state program at issue did ndhserate because it did not directly
affect the terms of any transaction in the federatket?® The Court explained that
where the market participant “receives a fixedefar every unit of energy and capacity
it sells in the PJM auction, regardless of the repkice[,]” the fact that the state
program “does not formally upset the terms of a&fabtransaction is no defense, since
the functional results are precisely the saffe.”

Similarly, the Third Circuit held that the stateogram preempted because, under
the program, the PJM market participant would nexai fixed price — not the price
generated by the federally sanctioned auctfom so holding, the Third Circuit rejected
the argument — similar to that made here by OEkatthe state program at issue was
merely a “hedge” to reduce ri$k. The court agreed with the lower court that tagest
was essentially setting the price for wholesalegneales®® And in rejecting the
argument that the state program should be savealbed~ERC could still review the
reasonableness of the prices set under the stageapn, the Third Circuit explained:

[T]his argument conflates the inquiry into [thetstprogram’s]
field of regulation with an inquiry into the reasditeness of the
[state-set rates]. Here, whether the [state-$es$ i@e] ‘just and

4 Nazarian 753 F.3d at 476.
2d.

*®seeid.

' See id. at 476-77.

8 See Solomon, 766 F.3d at 252.
# See id. at 252-53.

¥ See id. at 253.



reasonable’ capacity prices is beside the pdivhat matters is
that the [state program has] set capacity priceshie first place’

The state-action of the PUCO approving Rider RR8Id/fix the price received
by the PJM Market participant — FirstEnergy — amtherefore preempted.
C. A state program, such as Rider RRS, that fixes
the price received by the PIJM market
participant (here, FirstEnergy) is preempted

regardless of whether the generation attributes
are from new or existing generation.

OEG'’s effort to distinguish the Third and Fourtinaits’ decisions because they
dealt with new generation, not existing generatismeritless”> Nowhere in either
decision did either court base its reasoning ohpghgported difference (or in any way
suggest that their preemption analysis was confioegw generation). Instead, it was
the principles just described — state programsnggtitie price received by the PIJM
market participant are preempted — that underlay trecisions?® Both the Third and
Fourth Circuits went out of their way to cut thrdutdpe type of formalistic distinctions

that they were asked them to make to get at thet@nbe of the state

31 See id. (emphasis added).
32 SeeDEG's Post-Hearing Brief at 17.

33 SeeNazarian 753 F.3d at 476-77 (“[W]e conclude that the gsabgram] is field preempted because it
functionally sets the rate that the [PIM marketigipant] receives for its sales in the PJM auctjpisolomon

766 F.3d at 252-54. OEG's attempt to distingilslzarainandSolomorbased on the Minimum Offer Price Rule
(“MOPR") is also misplaced. Again, neither deaisias based on MOPR. The Fourth Circuit did nehev
discuss MOPR in connection with its field preempt@malysis. SeMazarian 753 F.3d at 474-78. Its discussion
of MOPR in connection with its conflict preemptianalysis resulted from Appellants asserting thaFRRGaved
the state program at issue (an assertion rejegtégelwourt). Setl. at 479. The Third Circuit iBolomordid not
even discuss MOPR. S8elomon



programs at issu&.The PUCO should do the same here with the forti@tisstinctions
OEG is trying to make.

d. State regulation, such as Rider RRS, may not
intrude into areas of exclusive federal authority.

OEG discusses the role states play regarding gémeraBoth the Third Circuit
and the Fourth Circuit acknowledged that state® ayportant roles to play regarding
generation. But those roles end — and, in faetpaeempted — where the state program
sets the wholesale price received by the PIM madicipant® “Even where state
regulation operates within its own field, it mayt matrude indirectly on areas of

exclusive federal authority*”

3 Seee.g, Nazarian 753 F.3d at 476-77 (rejecting argument that tdte program did not fix the rate that PJM
actually paid to the market participant and exptaiithat “[t]he fact that [the state program] doesformally
upset the terms of a federal transaction is nandefesince the functional results are preciselgdnee.”);id. at
476-77 (discussing authority that requires statggve full effect to FERC-mandated wholesale ratethe
demand side and concluding that “it stands to retistd they are also required to do so on the gigige.”);
Solomon766 F.3d at 253-54 (rejecting argument that gtatgram was saved because aimed at state’s lawful
exercise of authority to promote new generatioouess, explaining that state could not do so gylating
wholesale rates); ict 254 (rejecting argument that state program sh&eduse it incorporated, rather than
repudiated, PIM clearing prices notwithstandingttiestate program “artfully steps around the ciypa
transactions facilitated by PIJM.”).

% SeeOEG Post-Hearing Brief at 17. In this regard, Q&€itation to 16 U.S.C. sec. 824.0(i)(3) is revesli

The statute reserves to states the authority ke ‘dation to ensure the safety, adequacy, antitigjiaf electric
servicewithin that State, as long as such action is nebirsistent with any reliability standard. .” 16 U.S.C.
sec. 824.0(i)(3) (italics added). The statuteotsmplicated by Rider RRS. The statute applidedal

distribution servicenotwholesale markets or generators. He&eealsol6 U.S.C. 8240(i)(2). As OEG admits,
Rider RRS does not apply to local distribution merv OEG Post-Hearing Brief at 19 (“Under the RERS
construct, customers will still purchase 100% efrtphysical generation needs from CRES providetisrough
the SSO auctions just as they do today.”). FurtherPUCO cannot exercise its authority in a mapreempted
by federal law, which it would be were it to appedRider RRS. Sedazarian 753 F.3d at 477 (“Although states
plainly retain substantial latitude in directly vdgting generation facilities, they may not exexdfs authority in

a way that impinges on FERC's exclusive power ezipwholesale rates."Bolomon766 F.3d at 253-54
(acknowledging state authority regarding constnggtiower plants, but emphasizing that such aughenmitls with
setting the price received by the PIM market pipaiit). For the same reasons, OEG's reliance 6n4928.02

is misplaced. SEBEG’s Post-Hearing Brief at 17. That statute &splb retail service, not wholesale markets or
generators. Sde.C. 4928.02.

3 SeeNazarian 753 F.3d at 477 (“Although states plainly reibstantial latitude in directly regulating
generation facilities, they may not exercise thibarity in a way that impinges on FERC's exclugiesver to
specify wholesale rates."$olomon766 F.3d at 253-54 (acknowledging state authoearding constructing
power plants, but emphasizing that such authanithg evith setting the price received by the PIM etark
participant).

37 SeeNazarian 753 F.3d at 475-76 (quotations and citation @ufjtt



e. Rider RRS is well-within the scope of governing
federal law, which shows that Rider RRS is
preempted.

Contrary to what OEG would have the PUCO beliele alleged limited scope
of the Third and Fourth Circuits’ decisions does save Rider RRE Instead, those
decisions show that Rider RRS is preempted.

The Fourth Circuit explained that the state progberfiore it (like the program
before the PUCO here):

strikes at the heart of [FERC’s] statutory poweestablish rates

for the sale of electric energy in interstate comoagby adopting

terms and prices set by [the state], not thosetisarer! by FERC?
Likewise, the Third Circuit (unlike the Fourth) gohg did not feel it necessary to decide
if the state program before it was conflict preesdiitecause it was so clearly field
preempted since it ( like Rider RRS) set the prceived by the PJM market
participant*°

To the degree that the Third Circuit limited thee of its field preemption
analysis, it did so only by making the unremarkatasment that something more than

an “incidental effect” on interstate commerce iguieed?* But it, like the Fourth Circuit,

found that there was more than an incidental effadnterstate

38 SeeOEG Initial Brief at 18.

39 Nazarian 753 F.3d at 478. Here, as explained above lmsEitstEnergy’s own testimony, the price received
by the PIM market participant (FirstEnergy) isdive the PPAS’ contract price, regardless of thekebgrice.

See supra. The price sanctioned by FERC is the msulting from the federally sanctioned auctiddsdd. at

477 (state program preempted because PJM markieipzant “receives a fixed price for every unitesfergy and
capacity it sells in the PJM auction, regardlegh@imarket price.”).

0 SeeSolomon766 F.3d at 254-55. OEG'’s block quote is mistegih this respect. S@EG Post-Hearing
Brief at 18. The Third Circuit said it had no ogica to conclude that PIM’s markets preempt ang atd that
might intersect a market rule (that is, no occasaddress conflict preemption) because the gtaggram
attempted to regulate an exclusively federal fild, thus, was field preempted. Sedomon766 F.3d at 254-
55.

41 Sedd. at 255.
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commerce. The state program before it, like RRIRS here, set the price received by

the PJM market participant and was therefore préedip

2. State law precludes the PUCO from adopting
FirstEnergy's electric security plan for customers.

a. First Energy has the burden of proof under R.C.
4928.143(C), and they have not met that burden.

Ohio law places the burden of proof on the eledistribution utility for an
electric security plafi* The PUCO may only approve an ESP if it is “moneofable in
the aggregate as compared to the expected rdsaiteould otherwise apply under
section 4928.142 of the Revised CodeTherefore, FirstEnergy bears the burden of
proving that its ESP is more favorable in the aggte to customers when compared to
an MRO. FirstEnergy failed that burden of proof.

When viewed in the aggregate, on quantitativeofa¢tFirstEnergy’s ESP
provides only minimal benefits at great cost todbesumer. (The ESP would fail the

test even if qualitative factors were considerBdt qualitative factors are not lawful to

2 Sedd. at 252-54. OEG asserts that “Rider RRS will nftcfeither the supply of nor the demand for energy
and capacity in the PJM market.” OEG Post-HedBirigf at 17. Apparently trying to explain itselBEG later
asserts that the “generation supply bid into thé Pdrkets will not change if the Rider is approyedpd the

PPA Units “will continue to bid into those marketsgardless of whether Rider RRS is approved.” iGe¢ 19.
Such assertions are meritless in lighlaZzarianandSolomon As explained in this section, the courts in each
case held that a state program that fixes the prazgved by the PIM market participant, such def®RS, is
preempted. Period. OEG'’s assertions are alseaclicted by FirstEnergy Witness Moul's testimoiiie said

that the “economic viability of the Plants is inuthd.” SeeDirect Testimony of Donald Moul (FirstEnergy Ex., 28
filed August 4, 2014) at 2:17. According to FirstEgy Witness Moul, “the plants may not surviv&ee” better
days. Sedl. at 2:21-22. The contradiction, which seriouslyscalto question the veracity of both OEG’s
assertions and FirstEnergy Witness Moul's testim@yot the end of the story. Were OEG’s asse&tio
believed, then FirstEnergy’'s Rider RRS fails tht factor from the PUCQO’s Opinion and Order in ABRio’s
ESP Il case — financial need. 3eaee Ohio PowerCase No. 13-2385-EL-SSO, Opinion and Order atf2be
Plants will continue to bid into the PIM marketespective of the outcome on Rider RRS, they olslyare not
in financial need. Were FirstEnergy Witness Motd&timony believed, then there is a likelihood sogplywill

be effected if Rider RRS is not approved, undarguthe very premise of OEG's assertions.

3 See R.C. 4928.143(C)(1) (“The burden of proohipiroceeding shall be on the electric distributitlity.”)
* R.C. 4928.143(C)(1). Additionally, R.C. 4928.14&dribes the Market Rate Offer (‘MRO").

4 Seeinfraat 17.
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consider*®) As set forth below, the vast majority of FirstEggs touted benefits are
fundamentally flawed. And the quantitative caltiala shows that customers pay $2.9
billion more under the ESP than they would pay ur@teMRO.%’ FirstEnergy has not
met its burden of proof. In fact, the record sholnat the Stipulated ESP is
fundamentally flawed and should be rejected byROEO.
b. Adopting FirstEnergy's electric security plan
will not result in rates that are just and

reasonable for customers consistent with R.C.
4905.22.

FirstEnergy’s electric security plan cannot be appd unless it results in rates
that are just and reasonable under R.C. 490%.Z2CC/NOAC demonstrated h8%grid
modernizatior’ Rider GDR>! Rider DCR®? the transition to a SFV rate destfrand
certain cash and cash equivalents provided to signparties as inducement for settling
the case, will not result in rates that are just sasonablg*

P3 and EPSA also make this argument, pointinghmaause Rider RRS
unreasonably transfers market risks to custonretssaunlimited, R.C. 4905.22 is
violated*

We agree. R.C. 4905.22 requires that every puitlity furnish necessary and

adequate service and facilities, and that all adgafgr any service must be just and

6 See OCC/NOAC Initial Brief at 51.

" See OCC/NOPEC Ex. 11 at 27 (Kahal Second Supptafhen

8 OCC/NOAC |Initial Brief at 163-171, Sed¢so OMA Initial Brief at 35.
9 OCC/NOAC lInitial Brief at 163-166.

°® OCC/NOAC |Initial Brief at 166.

L OCC/NOAC Initial Brief at 167.

°2 OCC/NOAC |Initial Brief at 167 -169.

°3 OCC/NOAC lInitial Brief at 169-170.

** OCC/NOAC lInitial Brief at 171.

5 P3/EPSA Initial Brief at 19.
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reasonable. In this case, there are many praosditat would impose costs on
customers. And while there are estimates for sointleese costs, there are many costs
that FirstEnergy has no estimate for. The poteatiats to customers are unlimited as P3
and EPSA acknowledge. And a great majority of E&Rs that customers would pay
under the stipulated ESP won't be known until sdatere time and some future
proceeding® With no ability for the PUCO to assess the jussnand/or reasonableness
of FirstEnergy’s ESP proposal, the PUCO cannot fitad R.C. 4905.22 is met and
customers cannot be assured of just and reasorseseduring the eight-year ESP term.
C. FirstEnergy's electric security plan is not more

favorable in the aggregate to customers when
compared to a market rate offer.

FirstEnergy claims that the results of the StippddESP result in a plan that is
more favorable in the aggregate than a Market Réfer (“MRO").> But this is
contradicted by the weight of the evidence.

As OCC/NOAC explained in their Initial Brief the MRO is more favorable in
the aggregate than the stipulated ESP. The PUCQd&heject FirstEnergy’s stipulated
ESP IV because it is not more favorable in the egape to customers than an MRO.
FirstEnergy should be required, instead to filé&viHRO.

FirstEnergy’s evaluation of the ESP versus MROigstherently flawed. It
places an undue emphasis on the qualitative benefitd minimizes the quantitative

aspect of the analysi8 FirstEnergy gives a great deal of weight to a nemu

% Those provisions were expounded upon in OCC's/N®Atdial Brief, and will not be restated hereirSee
OCC Initial Brief at 163-171.

> FirstEnergy Initial Brief at 11.
% See OCC/NOAC Initial Brief at 50-67.

%9 FirstEnergy goes to great lengths to describquhitative benefits, but relies mostly on flawedd® RRS
numbers to provide the quantitative benefits. §ererally FirstEnergy Initial Brief at 17-35.
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gualitative factors and claims that these qualitatienefits should be included in the
analysis®® However, the statute only includes nine “categodicost recovery® These
“categories of cost recovery” do not include qudiite factors. Under the statute and the
precedents established by the Ohio Supreme Cbertadmparison between an ESP and
an MRO must be on an “aggregate” b%simd be a straight calculation of costs, a simple
guantitative analysis.

Assuming the PUCO can consider the qualitative tisnavhich OCC/NOAC
dispute, the PUCO should not rely on FirstEnerggalysis. FirstEnergy’s qualitative
analysis is flawed because it wrongly gives Firsitgy credit for benefits that are in fact
harmful to customers. The same can be said fotEHfiesgy's flawed quantitative
analysis: FirstEnergy is attempting to spin certaarmful provisions as customer
benefits. The PUCO should not be fooled.

The PUCO should conduct a purely quantitative aisiyf the benefits of the
ESP versus an MRO relying on analysis independegritrstEnergy’s numbers. Under
such an analysis, it is evident that the ESP vaviR© test does not provide sufficient
benefits and is quantitatively more costly to canets®® Therefore, the PUCO should
require the Utilities to adopt an MRO.

I. First Energy overstates and exaggerates

the quantitative benefits for customers of
the ESP IV.

FirstEnergy’s insufficient analysis of the quaritita benefits of the stipulated

ESP are exaggerated. They do not account foraima that could befall customers if

%0 See FirstEnergy Initial Brief at 17-18.

®1 See R.C. 4928.143(B)) Re Columbus Pow€o, 128 Ohio St.3d 512, 519-520 (2011).
®2R.C. 4928.143(C)(1).

%3 See OCC Initial Brief at 54.
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this ESP was adoptédFurthermore, other quantitative benefits that Haaen claimed
are simply thinly disguised detriments to customkike Rider DCR.
@) FirstEnergy’s Retail Rate Stability
Rider assessment is flawed and

does not assess the real harm to
customers.

FirstEnergy uses witness Judah Rose’s energy feracanbers as inputs into the
Rider RRS forecast used in the ESP versus MRO®teget these numbers do not
capture the totality of costs to be charged to eoress under Rider RRS. OCC/NOPEC
witness Wilson’s projections provide a much moistic assessment of the probable
costs to customers under Rider RRS. They are lasdtk most recent data available,
unlike witness Rose's stale pre-August 2014 prigest These are projections the
Utilities deliberately chose not to update.
(1) OCC/NOPEC witness
Wilson provides a more
realistic assessment of the

Rate Stability Rider when
compared to Lisowski.

OCC witness Wilson provides a more accurate assggsvhRider RRS that
shows customers will pay between $2.7 billion tcs#3llion over the eight-year term of
Rider RRS® This would force each of FirstEnergy’s 1.9 millionstomers to bear an
additional $800 over the course of Rider RRS.

FirstEnergy withnesses Rose and Lisowski came tgpshdifferent conclusions.

They concluded that customers will receive a $5@liom benefit®® This is based on Mr.

%4 See OCC/NOPEC Exhibit Ex. 11 at 27 (Kahal Secamp@mental).
% See FirstEnergy Initial Brief at 15.

% OCC/NOPEC Ex. 9 at 8 (Wilson Second Supplemental).

7 OCC/NOPEC Ex. 9 at 8 (Wilson Second Supplemental).

%8 SeeFirst Energy Initial Brief at 16.
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Rose’s forecasts that market prices and capaditggpwill increase over the next eight
years®® However, as OCC witness Wilson pointed out, Mrs®s forecasts are mostly
based on the assumption that natural gas pricassarg.’® Wilson goes on to explain
how Mr. Rose’s assumptions and scenarios are “tgaeiand unlikely[.]”*
Furthermore, OCC witness Wilson’s analysis provitlhes even though natural gas use
may grow, production will grow to meet demand amer¢ will continue to be
moderately priced supply.

This phenomenon has been borne out in the mosttracetion for Dominion
East Ohio’s Standard Choice Offer. Those auctsulis indicated a retail price
adjustment (RPA) that was five cents below the NYfViRarket rate for natural g&s.

FirstEnergy continues to rely upon Mr. Rose's dialecast that was produced
prior to the Utilities' August 2014 filing. Thierecast does not take into account recent
forward prices* Unpersuaded by facts, FirstEnergy stands by iecists that natural
gas prices will increase throughout the eight-yean of the stipulated ESP.

OCC'’s witness Wilson presented more recent (updlated accurate forecasts.
That cost is incorporated into the quantitativelysia conducted by OCC Witness Kahal.
OCC'’s quantitative analysis, that includes moreneéenergy forecast data, is the reason

why the PUCO should conclude that the ESP is natrfavorable to customers than an

MRO.

% SeeFirst Energy Initial Brief at 13-14.

© OCC/NOPEC Ex. 4 at 32-33 (Wilson Direct).
"L OCC/NOPEC Ex. 4 at 35 (Wilson Direct).

2 OCCINOPEC Ex. 4 at 33 (Wilson Direct).

3 Seeln the Matter of the Application of The East OBias Company d/b/a Dominion East Ohio for Approval o
a General Exemption of Certain Natural Gas Comnydgitles or Ancillary ServiceSase No. 07-1224-GA-
EXM, Finding and Order at 3 (Feb. 3, 2016).

" OCC/NOPEC Ex. 9 at 11 (Wilson Second Supplemental)
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(i) FirstEnergy’s claims are
unfounded that the Rate
Stability Rider provides a
hedge or long-term stability
for customers.

FirstEnergy claims that Rider RRS will provide age for both shopping and
non-shopping customers and provide long-term stalbdr market prices. But price
stability can be more easily achieved by staggeaimgjladdering the SSO Competitive
Bid Products.

In fact, the PUCO Staff has suggested these appesas a more effective way
to mitigate price volatility when compared to theepreaching approach of Rider RES.
The PUCO itself has acknowledged that staggeringaahdering are tools of price
stability for customer€®

FirstEnergy’s arguments are that staggering asdielang do not benefit shopping
customers and that 4-year contracts are not longgmto hedge price volatility. The
record reflects that there are even longer corgragtine year contracts--that are
available to consumers, as OCC/NOPEC Witnessithfff The Utilities' arguments
should be recognized for what they are -- a corarégrway to rationalize a more costly
(and ineffective) approach that greatly benefitsrthffiliate, FES.

If the Commission believes the purchase powemngement is needed to
supplement other tools for stability, it should swoier an arrangement where the contract

would be competitively bid. Exelon, a competitoiRES, has offered to supply the same

> See PUCO Staff Ex. 12 at 14 (Choueiki Direct).

® Sedn the Matter of the Ohio Power Company for Auitiydo Establish a Standard Service Offer Pursuant
R.C. 4928.143, in the Form of an Electric Securlgn, Case No. 13-2385-EL-SSO, Opinion and Order at 24
(Feb. 25, 2015).

" FirstEnergy Initial Brief at 22.
8Tr. XXIl at 4591 (Wilson).
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amount of energy and capacity at prices that weala consumers between $2 billion
and $2.5 billion over proposed Rider RRS téfrbynegy, too has indicated it would, if
given the opportunity, participate in a RFP for tagacity and energy that the Utilities
wish to include in Rider RRY.

To be clear, OCC/NOAC oppose Rider RRS and woultdiicoe to oppose it even
if a non-affiliated supplier were substituted f@&% as the sell&. Nonetheless, these
additional offers remove any doubt as to the mageeitof the above-market costs that
customers in the FirstEnergy’s service territovieslld bear under Rider RRS.
Assuming,arguendo that the PUCO authorizes FirstEnergy to enter aPPA and
charge for Rider RRS, it would indisputably costi@ims billions of dollars relative to
readily available market alternatives.

(b)  The Delivery Capital Recovery
Rider will cost customers dearly

and violates the requirements of
Ohio law.

Under the settlement, the Utilities seek to astnoically increase existing rates
for Rider DCR. Under the DCR proposal, FirstEnezggtomers would pay $915
million more (over eight years) than they curremy for increased distribution
investmenf? In total, over the extended eight year periogta@mers could pay $2.5
billion under Rider DCR® And they would pay this rider without the PUCGamining

distribution rates to determine whether other espsrof the utility (and the rate of

9 SeeExelon Ex. 4 at 6 (Campbell Second Supplemental).
8 Dynegy Initial Brief at 20.

8. The same is true of Exelon Generation Company, (‘E€Gen”), one of the suppliers that made suchfen.
See Exelon Ex. 4 at 2 (Campbell Second Supplenésiating that ExGen “is opposed to the [Thirdp&@ation
and Rider RRS in its entirety (including the [Affle PPA]), and believes that the [PUCQ] shouleatdpoth
outright”).

82 See OCC/NOPEC Ex. 11 at 24 (Kahal Second Supptathen
8 Tr. XXXVI at 7575 (Mikkelsen).
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return) have decreased, thereby offsetting the faremlistomers to fully fund this
massive $2.5 billion distribution investment.

Conveniently, FirstEnergy claims that Rider DCRjisntitatively neutral when it
comes to assessing its costs/benefits under thevEMRO test. This claim is without
evidence, and contrary to the recdfdOCC’s analysis shows that Rider DCR would
result in an increase of $90 to $180 million whempared to the alternative of an MRO
combined with a base rate c&3e.

OCC/NOPEC Witness Kahal testified that FirstEndrgg been receiving
“substantial earnings on distribution service ampared to their Commission authorized
rate of return.®® The rate of return on Rider DCR was also lastrdgteed in 2008. It
does not reflect the changes in the capital matketshave occurred since th€rn fact
if Rider DCR were eliminated, then customers c@dd an annual savings of $30 million
a year under an MRO when compared to ESP ands@tiigs of $240 millioff® Under
any analysis, it becomes clear that Rider DCR igjnantitatively neutral under the ESP
versus MRO test.

Furthermore, Rider DCR is required to meet theugbay test where a “long-term
energy delivery infrastructure modernization plamist “ensure that customers’ and
electric distribution utility’s expectations areégaled.® OCC witness Williams
explained that there is no alignment because custware unwilling to pay more for

distribution service, and the utilities want to @more to increase reliability:

8 OCC/NOPEC Ex. 11 at 22 (Kahal Second Supplemental
8 OCC/NOPEC Ex. 11 at 22 (Kahal Second Supplemental)
8 OCC/NOPEC Ex. 11 at 22 (Kahal Second Supplemental)
87 See OCC Ex. 18 at 10-11 (Effron Direct); OCC ExaP26-27.
8 OCC/NOPEC Ex. 11 at 23 (Kahal Second Supplemental)
89R.C. 4928.14(B)(2)(h).
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To the extent that the FirstEnergy customer peraegilrvey
indicates that the Utility’s customers are unwijito pay more to
avoid non-major outages, customers’ and FirstEnergectations
concerning reliability are not aligned. Continuat@nd expansion
of Rider DCR, as proposed by FirstEnergy is notraraed
because it contradicts Ohio laW.

The PUCO must examine customer perception and aeniip@ the already
reliable FirstEnergy system. To approve Rider D@R,PUCO would need to find that
FirstEnergy’s customers are actually seeking everemreliability and are willing to pay
for it. It cannot make such a finding based ondwieence (or lack of evidence) that
FirstEnergy has provided. Rider DCR violates Ohig’f and is a quantitative detriment
under the ESP versus MRO test. The PUCO shouldfiat increases to the existing
DCR program are not warranted or statutorily justif And it should fully count the
costs in the ESP v. MRO test, as proposed by OCERDwitness Kahal.

il. FirstEnergy claims a series of illusory

gualitative benefits that do not benefit
consumers.

If FirstEnergy is allowed to (wrongly) count quahlive benefits under the ESP
versus MRO test, the claimed qualitative benefiésret benefits at all. Rather, the
purported benefits are harmful to FirstEnergy'stomers. Consequently, even if
gualitative benefits are counted (and they shouotdor), the purported qualitative
benefits do not make the stipulated ESP more féleia the aggregate for customers
when compared to a MRO. As stated before, the PEi@ld reject the Utilities’ ESP

and require them to file an MRO.

%' 0CC Ex. 27 at 21 (Williams Public Direct).
1 R.C. 4928.14(B)(2)(h) (ensuring that customer etgiiwns and utility expectations are aligned).
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(@) The Rate Stability Rider’s
purported benefits to resource
diversity are overstated.

FirstEnergy claims that the plants included ingheposed transaction are
necessary to ensure resource diversity and préantfrom becoming overly reliant on
natural gas. This s argument is simply a “red herii? As described by P3/EPSA
witness Kalt and OCC/NOPEC witness Sioshansi, @Ghaready very dependent on
coal-fired generatiof®> The majority of Ohio’s power already comes fronalefired
generatior’” In fact, if Rider RRS is rejected, and the Rid&Rplants were retired and
replaced with natural gas units, then Ohio’s gati@en mix would be more diverse --
49% coal and 39% natural g&s.

Furthermore, as witness Kalt states, Ohio is paPtJdl, and it is the regional
portfolio and resource diversity that is importemOhio?® PIM goes to great lengths to
ensure reliability and will continue to ensure tretability will not be sacrificed by a
lack of fuel diversity’’ FirstEnergy’s claimed qualitative benefits--white provided by
the resource diversity of Rider RRS--are self-ggnand simply a diversion to seek

cover for the subsidization of an affiliated unrieged company.

92 See P3/EPSA Ex. 1 at 36 (Kalt Direct).
% See P3/EPSA Ex. 1 at 37 (Kalt Direct); OCC/NOPECIEat 29 (Sioshansi Direct).
% P3/EPSA Ex. 1 at 37 (Kalt Direct).

% OCC/NOPEC Ex. 1 at 29 (Sioshansi Direct); Foremtgr discussion of this topic see OCC/NOAC Iniigf
at112-114.

% P3/EPSA Ex. 1 at 37-38 (Kalt Direct); for a marelepth discussion of this topic See, supra I1I(B)3
9" P3/EPSA Ex. 1 at 37-38 (Kalt Direct).

21



(b) First Energy’s other commitment
to resource diversity are illusory.

The Third Supplemental Stipulation adds a numbero¥isions under the
dubious heading of “Resource Diversificatiof These provisions do not provide any
increased benefit to customers and should not beidered to be a qualitative benefit
under the ESP versus MRO test.

The stipulated ESP IV makes non-binding commitmémteduce C@emissions,
to evaluate investments in battery technologyestare previously deactivated energy
efficiency programs, to a customer engagement progto a modified Demand Side
Management (“DSE”) rider and to 100MW of new salamwind technology?® However,
these new provisions were simply dropped into thrikation without any detail
provided by the utilities. When Ms. Mikkelsen wasss-examined on these issues, it
became clear that these provisions are toothlepsesent goals and not commitments,
and are contingent upon many, many fact8ts.

A good example of this is the provision on batteyhnology:°* It lacks any
specificity or details. FirstEnergy admits that battery technology initiatives will be
evaluated in a separate and future proceeffccordingly, FirstEnergy confirms it
would seek to charge customers only if the evabuatif the battery technology proves
fruitful and the PUCO approves the prograthEurther details regarding FirstEnergy’s

battery technology proposal are essentially nostert in the record.

% See FirstEnergy Initial Brief at 31-32; FirstEneEx. 154 at 11-12 (Third Supplemental Stipulation)
% FirstEnergy Ex. 154 at 11-12 (Third Supplementipi@ation).

1% see Sierra Club Initial Brief at 118; OEC Initaief at 55.

191 FE Ex. 154 at 11 (Third Supplemental Stipulation).

1027r, XXXVI at 7775-7776 (Mikkelsen).

10371, XXXVII at 7775-7776 (Mikkelsen).
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Indeed, FirstEnergy admits that it does not evaswkwhat investments or even
potential investments will be included in thesedrgttechnology initiative$>* In
addition, FirstEnergy provides no information abbatv evaluation of battery resources
will be conducted. Any value to this program kly only to accrue to FirstEnergy as
public relations. Customer benefits simply cartmofound here.

As stated in OCC/NOAC'’s Initial Brief, these prenins were not proven to be
of any benefit at all to custome.And while FirstEnergy had the opportunity to prove
the benefits, it could not because in truth thedsarn paper are not commitments.
Therefore it would be inappropriate to now consithem a qualitative benefit under the
ESP versus MRO analysis.

(c) This stipulated ESP provides no
gualitative benefits to the
competitive market and in fact

harms the competitive market that
is supposed to benefit consumers.

Harm to consumers has been detailed in our Iriligdf, regarding the problems
for competitive markets from the implementatiorRifler RRS'%° By subsidizing a
competitive generator, in FES, FirstEnergy makesate difficult for the unsubsidized
participants in the market to compete effectiV8lyThis will harm consumers and
outweigh any benefits provided by the retail magmtancements described in the

stipulation.

1047y, XXXVII at 7776 (Mikkelsen);ELPC Ex. 28 at Atth. KRR-3, ELPC Set 6-RPD-007 (Rabago Direct).
195 See OCC/NOAC Initial Brief at 156-157.

196 SeeDCC/NOAC Initial Brief at 102-117.

197 Exelon Ex. 1 at 12 (Campbell Direct).
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(d) FirstEnergy touts a base rate
distribution freeze that will harm,
not benefit, customers.

FirstEnergy touts a base distribution freeze asignag “relatively certain, stable
and predictable” rate§® Under the provision, distribution rates set in 20@uld be in
effect until 2024'%° Instead of benefitting customers, as FirstEnetgiys, it will harm
customers. Customers will be paying rates to Fstgy that guarantee FirstEnergy will
be overearning excess profits at consumer exp&Ass®@CC witness Effron has testified,
FirstEnergy is already earning a return in excésts @uthorized cost of capital through

its 2008 distribution rates. In fact, these arewalted in the table below®

Utility Earned Return | Authorized Earned Return| Authorized

on Rate Base | Return on Rate | on Equity Return on
Base Equity

Ohio Edison 11.2% 8.48% 16.0% 10.5%

Cleveland 11.7% 8.48% 17.1% 10.5%

Electric

llluminating

Toledo Edison 10.7% 8.48% 15.1% 10.5%

A base distribution rate case freeze when thayidiearning in excess of its earned
return on equity only ensures that it will keeppieg profits on the backs of its
customers. OCC Witness Kahal testified that the freze means that the PUCO cannot
examine (and adjust) distribution rates that custsmwill pay for sixteen years:

A base rate case investigation is long overdu¢hie~E Utilities.

The new Stipulation means that there will be n@itkd rate case-

type review of cost of service and rate of retunndt least 16

years, i.e., 2008 to 2024. Such a delay in examithe
reasonableness of distribution rates and ratetofirés an

198 FirstEnergy Initial Brief at 18.
199 FirstEnergy Initial Brief at 18.

100CC Ex. 18 at 13-14 (Effron Direct). This tablsiisiply a representation of data that is statédGC Ex. 18
(Effron Direct).
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improper departure from cost-based ratemaking sundfair to
customers

FirstEnergy claims that a base distribution frelegeefits customers by providing
stability and consistency. But FirstEnergy is ¢stently overcharging its customers for
these distribution costs. Rates should be dealeas®t kept at the same level.

(e) Straight-Fixed Variable rate

design will harm, not benefit,
customers.

There is a sad irony for Ohioans in FirstEnergys/+found attraction to straight-
fixed variable (“SFV”) rate design. No less thageérs ago FirstEnergy vehemently
fought against SFV and high fixed charges to custsnfirstEnergy’s comments at the
PUCO are replete with claims that SFV rate desidgihharm customers and should not
be adopted-*? But regulatory principles quickly give way to pitafbjectives for
FirstEnergy.

To barter for a PPA, FirstEnergy largely ignoresaitevious comments against
SFV. Instead, it claims that it is offering a ns#ion to straight-fixed variable rate
design that is consistent with the principle ofdyralism**® FirstEnergy's new-found
interest in SFV rate design does not overcomeehelss issues raised by it and others
previously at the PUCH

FirstEnergy previously articulated that shiftingstcecovery using straight-fixed
variable rate design could harm at-risk populatiopglacing a greater burden on low-

income, low-use customers and increasing the toste USF Ridet™ This is

11 OCC/NOPEC Ex. 11 at 25 (Kahal Second Supplemental)

12 See OCC/NOAC Initial Brief at 160-163.

113 See FirstEnergy Initial Brief at 32-33.

14 0CC Ex. 35 at Attachment SJR 8, page 7-8 (Rubipmental).
15 OCC Ex. 35 at Attachment SJR 8, page 7-8 (RubipSoental).
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inconsistent with the policies articulated in Okiw.**® SFV also undermines price
signals and disincentivizes conservation and peakahd reductiofr’ Additionally,
SFV places a greater burden on low-usage custorffe@CC has discussed these harms
at length in its Initial Brief!® These are not benefits of the stipulated E$Roilild be
unreasonable for the PUCO to adopt this provision.

() FirstEnergy’s other claimed

gualitative benefits are overstated
or non-existent for customers.

In addition to the dubious benefits discussed apBiwstEnergy claims a number
of additional qualitative benefits that follow tpattern of being either non-existent,
overstated or harmful to customers. These variouttl “benefits” include avoided
transmission cost$? grid modernizatiort? increased environmental compliarié&and
economic development® These supposed benefits are discussed in greatthlat
other portions in the brief. These provisions dbprovide the alleged qualitative
benefits to consumers and should be discountedragfthe ESP versus MRO test.

With almost no qualitative benefits, a large amafrqualitative detriments, and
a quantitative cost of nearly $3 billidfi' the PUCO should reject the stipulated ESP and

require FirstEnergy to file an MRO.

18 0CC Ex. 35 at Attachment SJR 8, page 7-8 (RubipBmental).
H170CC Ex. 35 at Attachment SJR 8, page 6 (Rubin [Bomtal).
H18OCC Ex. 35 at Attachment SJR 8, page 7-8 (RubipBmental).
119 See OCC/NOAC Initial Brief at 160-162.

120 5ee, supra, 111.B.3.b.

121 5ee, supra, II1.B.4.aii.

122 5ee, supra, I1.B.3.c.

123 5ee, supra, 111.B.3.d.

124 SeeOCC/NOPEC Ex. 11 at 27 (Kahal Second Supplemental).
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d. The power purchase agreement (Rider RRS) is
not an authorized provision that FirstEnergy can
use to charge customers under Ohio law.

In responding to the third prong of the stipulat{timat the stipulation does not
violate principles and practices), FirstEnergy, OB&d NUCOR assert that Rider RRS
is authorized under Ohio latf These signatory parties rely heavily on the PUCO's
Order in AEP's recent electric security plan c&sse No. 13-2385-EL-SS®® That
reliance is misplaced. The PUCO has evaded Sup@aus review to date, because it
has delayed issuing a ruling on rehearing.

OCC, along with others (including IEU Ohio, OPABES'*), filed an
Application for Rehearing asking the PUCO to grahiearing on numerous PUCO
findings related to AEP Ohio's purchase power agese rider ("PPA Ridery?®
Included in OCC's application for rehearing wesarok that the PUCO erred in
determining the PPA Rider is a "financial limitation customer shopping" (under R.C.
4928.143(B)(2)(d)) and that the PPA rider providss stability or certainty as required
under that statuté’ IEU made similar and additional claims against ABio's PPA

Rider®°

125 See FirstEnergy Initial Brief at 115-121; OEGiaiiBrief at 9; NUCOR Initial Brief at 28.

18| the Matter of the Application of Ohio Power Camp for Authority to Establish a Standard ServidteO
Pursuant to 4928.143, Revised Code in the Form &lectric Security PlanCase No. 13-2385-EL-SSO,
Opinion and Order (Feb. 25, 2015).

1271EU Ohio, OPAE and IGS have apparently overcorai tpposition and objections to purchase power
agreements. |EU filed a letter of non-oppositmthe stipulations. See correspondence of Mag@8,. OPAE
is a signatory party to the Third Supplementalion. And IGS reached a side agreement withEfeTgy.

1281 the Matter of the Application of Ohio Power Camnp for Authority to Establish a Standard ServidteO
Pursuant to 4928.143, Revised Code in the Form @lectric Security PlanCase No. 13-2385-EL-SSO, OCC
Application for Rehearing (Mar. 27, 2015); IEU Ajgption for Rehearing (Mar. 27, 2015).

1291n the Matter of the Application of Ohio Power Camnyp for Authority to Establish a Standard ServidteO
Pursuant to 4928.143, Revised Code in the Form @&lectric Security PlarCase No. 13-2385-EL-SSO, OCC
Application for Rehearing at 2.

1301d., IEU Application for Rehearing at 11-52.
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Initially, the PUCO granted OCC's (and others')li@pgion for rehearing, to
allow it to further consider matters specifiedtie @pplications>! In a subsequent entry
on rehearing ("Second Entry on Rehearing”), isdday 28, 2015, the PUCO
determined that it "will defer ruling on the assigents of error related to the PPA at this
time."3? OCC (and others) applied for rehearing on the ®$@ecision to defer ruling
on the earlier applications for rehearing of thé\RRder issues>3 The PUCO (in a
Third Entry on Rehearing) granted rehearing, orgzaerg to allow further consideration
on matters raised in the applicatidfi$Since July 22, 2015, no subsequent PUCO entry
has been issued to resolve the pending issuesearieg.

Nonetheless, three notices of appeals were filetdleoPUCO's decision. IEU
Ohio, OCC, and ELPC (together with OEC and EDFjil@tl appeals. The PUCO
however, moved to dismiss the appeals, arguingr alia, that its decision is an "interim
Order" and does not reflect its "ultimate decisibit. The Supreme Court agreed, and

dismissed all three appeaf§.

1311n the Matter of the Application of Ohio Power Camnyp for Authority to Establish a Standard ServidteO
Pursuant to 4928.143, Revised Code in the Form @lectric Security PlanCase No. 13-2385-EL-SSO, Entry
on Rehearing (Apr. 22, 2015).

1321n the Matter of the Application of Ohio Power Camnyp for Authority to Establish a Standard ServidteO
Pursuant to 4928.143, Revised Code in the Form @&lectric Security PlarCase No. 13-2385-EL-SSO,
Second Entry on Rehearingfdto (May 28, 2015).

133|n the Matter of the Application of Ohio Power Camp for Authority to Establish a Standard ServidteO
Pursuant to 4928.143, Revised Code in the Form &lectric Security PlanCase No. 13-2385-EL-SSO, OCC
Application for Rehearing (June 29, 2015).

134|n the Matter of the Application of Ohio Power Camp for Authority to Establish a Standard ServidteO
Pursuant to 4928.143, Revised Code in the Form @lectric Security PlanCase No. 13-2385-EL-SSO, Third
Entry on Rehearing (July 22, 2015).

139N the Matter of the Application of Ohio Power Camp for Authority to Establish a Standard ServidteO
Pursuant to 4928.143, Revised Code in the Form @lectric Security Plarup. Ct. 2015-1225, Motion to
Dismiss at 4, 6 (Sept. 4, 2015).

13%1n the Matter of the Application of Ohio Power Camnyp for Authority to Establish a Standard ServidteO
Pursuant to 4928.143, Revised Code in the Form &lectric Security PlarSup. Ct. 2015-1225, Order
(granting motion to dismiss) (Oct. 28, 2015).
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The AEP ESP Order cannot be relied upon, giverPth€O's rulings, and the
ruling of the Ohio Supreme Court. Thus, the PU@ONnot give its AEP Ohio Order the
precedential weight urged by the signatory parfié signatory parties’ claims must
stand on their own, based upon the record develwpinis case. And the claims,
considered on their own, must fail.

While OCC/NOAC concede that the Rider RRS is likelyualify as a "term,
condition or charge" under R.C. 4928.143(B)(2){idfils to meet the other two criteria
under R.C. 4928.143(B)(2): that it is a charge ihaefined under the statut€,and it
stabilizes and provides certainty regarding regigctric service.

The signatory parties allege that Rider RRS ignaitétion on customer
shopping,” and is related to "bypassability" andfadlt service **® These, however, are
not cogent arguments. The PUCO should not achept.t Additionally, the PUCO
should not accept the Utilities' claim that Ridé&®Rwill stabilize and provide certainty
regarding retail electric service. Finally, the® should reject claims that Rider RRS
may be included in an electric security plan beeauss a provision "under which the
electric distribution utility may implement econandevelopment” under R.C.
4928.142(B)(2)(i). These claims will be discussedetail below.

i Rider RRS is not a financial limitation on
shopping by customers

The signatory parties spend very little time exglag how Rider RRS constitutes
a "limitation on customer shopping" under R.C. 4928(B)(2)(d). Apart from

discussing the non-final AEP Ohio Order, thereagecord cite that supports this claim.

137 The charge must relate to "limitations on custoshepping for retail electric generation serviggassability,
standby, back-up, or supplemental power servidautiservice, carrying costs, amortization perj@atsl
accounting or deferrals, including future recowarguch deferrals.”

138 OEG Initial Brief at 8-10, FirstEnergy Initial Bfiat 117-122.
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While FirstEnergy provides a transcript cite (Tat K43;18-44)* for its claim, that cite
only provides Ms. Mikkelsen's thoughts on how RIB&S amounts to a charge. Ms.
Mikkelsen never testified that Rider RRS is a "tamtion on customer shopping.”

The PUCO is bound to make decisions here, basdgearecord developed in this
proceeding. See R.C. 4903.09 requiring the PUCS&2tdorth "findings of fact and
written opinions setting forth the reasons prongptime decisions arrived at, based upon
said findings of fact." There are no facts or evice in the record here that Rider RRS is
a "limitation on customer shopping.” Instead thaeme legal arguments, presented for the
first time on brief, unsupported by facts or testip. The PUCO should on this basis
alone reject Rider RRS. But there are also masams to do so.

Key to the determination of whether Rider RRS atunsts a “limitation on
customer shopping” is the interpretation of theseds. Specifically, the issue is
whether the phrase "limitation on customer shogpaogtemplates a “physical” or a
“financial” limitation.

Resolution of this issue requires a determinatiolegislative intent. In this
regard, R.C. 1.42 provides:

Words and phrases shall be read in context androeas
according to the rules of grammar and common udAfgeds and
phrases that have acquired a technical or particoéaning,
whether by legislative definition or otherwise, k@ construed
accordingly.

Initially, it must be observed that the Ohio Redis&ode, as well as the Commission’s

and Ohio Supreme Court’s precedent, are repleteraferences that use the term

139 FirstEnergy Initial Brief at 117.
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“shopping” synonymously with the word “switching*® Common usage dictates that the
term “customer shopping” refers to customers whysally “switch” to marketers.

To accept FirstEnergy's interpretation, the PUE@&quired to read the word
“financially” into the statute. Indeed, in an atfginto make any sense of FirstEnergy's
interpretation, the PUCO would have to change ttieeewording of the statute from

permitting “limitations of customer shopping” torp@tting afinancial restraint on

complete reliance on theretail market.

Recently addressing the rules of statutory constmién PUCO proceedings, the
Ohio Supreme Court noted that it must rely uponsghecific language in the statute and

must give effect to those words:

When interpreting a statute, a court must firsineix& the plain
language of the statute to determine legislatitenin Cleveland
Mobile Radio Sales, Inc. v. Verizon Wireleks3 Ohio St.3d 394,
2007-0Ohio-2203, 865 N.E.2d 1275, 1 12. The cowstrgive
effect to the words usethaking neither additions nor deletions
from the words chosen by the General Assembly. Id. See, also,
Columbia Gas Transm. Corp. v. Leyirl7 Ohio St.3d 122, 2008-
Ohio-511, 882 N.E.2d 400, 1 19. Certainly, hadGemeral
Assembly intended to require that electric disttidou utilities
prove that carrying costs were “necessary” befoey tould be
recovered, it would have chosen words to that etféc[Emphasis
added.]

FirstEnergy's addition of the word “financial” tiee statute contravenes the
statute's plain meaning. Thus, the proper intesicet of the phrase at issue is that an
ESP may include a provision relating to limitati@rscustomers switching to a marketer.
FirstEnergy's interpretation that permits the $&ata be expanded to include a

“financial” limitation on customer shopping contemes legislative intent, as determined

1405eg, e.g., R.C. 4928.40(A)(I);Re Ohio Consumers’ Couns&d9 Ohio St.3d, 206-Ohio-2110, 847 N.E.2d
1184, 1 21In Re Elyria Foundry114 Ohio St.3d 305, 2007-Ohio-4146, 871 N.E. 2 87 72.

1411n Re Columbus S. Powdi38 Ohio St.3d 448, 2014-Ohio-462, 9 N.E.3d 14625.
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by R.C. 1.42, and is unlawful. And since a "finahdimitation on customer shopping" is
not a term expressly included in the items listeRiC. 4928.143(B)(2)(d), it cannot
justify including it in an electric security plargee, e.gIn re Columbus S. Power Go
128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655.

il. Rider RRS is not related to bypassability

In another attempt to shoehorn Rider RRS into theite, FirstEnergy argues that
Rider RRS is related to "bypassability*The term "bypassability" is not defined by the
General Assembly. But if a statute is to be comstrit must be construed in a reasonable
manner. That means the Ohio's Rules of Statutonsttuction and the case law that has
developed under those rules should be followed.

One of Ohio's Rules of Statutory Construction i€ RL.49. Under R.C. 1.49
when a statute is ambiguous, a court or agencyaoasider, inter alia, the consequences
of a particular construction in determining theeimttof the Legislature. If the
interpretation of the statute produces unreasor@iddsurd results, it should be avoided.
State ex rel. Bolin v. Ohio Environmental Protestidgency82 Ohio App.3d 410, 413,
612 N.E.2d 498 (1992) (holding that a strong prgsion exists in favor of statutory
construction which avoids absurd results).

Another Ohio Rule of Statutory Construction is R1IC17. Under R.C. 1.47, the
entire statute is intended to be effective.

FirstEnergy urges the PUCO to find that Rider RR&iated to bypassability
because it is a non-bypassable charge. But slhatlidy charges must either be
"bypassable"” or "non-bypassable," under FirstErgigyerpretation, all charges would

relate to "bypassability.”

142 EirstEnergy Initial Brief at 118.
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This could not be what the General Assembly intdnd@therwise it could lead
to unreasonable or absurd results rendering subsdd) and the entirety of R.C.
4928.143(B)(2) virtually meaningless, contrary t€R1.47 and 1.49. FirstEnergy's
interpretation, if accepted, would open the floddgdo all sorts of charges. This is
contrary to the General Assembly's express inentonstrued by the Ohio Supreme
Court)**to place limits on the provisions that an eleattitity may include in its
electric security plan. For these reasons, Fiestiyis argument that Rider RRS relates
to bypassability should be rejected.

iii. Rider RRS is not related to default
service provided to customers.

FirstEnergy also claims that Rider RRS is relatettefault service" under R.C.
4928.143(B)(2)(d), " i.e. the companies propose®3$* But this interpretation is
wrong because it assumes standard service offensitea same thing as default service,
when it does not.

Both the PUC&® and the Ohio Supreme Cotifthave recognized that "default
service" is related to a utility's provider of lassort obligations as provided in R.C.
4928.14. Specifically, the Court explained thatvider of last resort costs are "charges
incurred by an incumbent electric distributionityifor risks associated with its statutory

obligation under R.C. 4928.14(C), as the defawvigter, or provider of last resort, for

431n re Application of Columbus Southern Power Comypat al, 128 Ohio St.3d 512, 2011-Ohio-1788, 947
N.E.2d 655, 132.

144 FirstEnergy Initial Brief at 119.

1451n re the Application of Columbus Southern Powem@any for Approval of an Electric Security Pl&@ase
No. 08-917-EL-SSO, Order on Remand at 18 (Oct0B1R

148 1ndus. Energy Consumers of Ohio Power Co. v. Ptib.&dmm.,117 Ohio St.3d 486, 2008-Ohio-990, 885
N.E.2d 195jn re Application of Columbus Southern Power Congpahal.,128 Ohio St.3d 512, 2011-Ohio-
1788, 947 N.E.2d 655, 1122-3dhio Consumers' Counsel v. Pub. Util. Contth4 Ohio St.3d 340, 2007-Ohio-
4276, 872 N.E.2d 269, 1118-26.
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customers who opt for another provider who thels fai provide service™’ As also
noted by the Court, default service (provider st l&sort) can have competitive and non-
competitive component4®

A standard service offer is a term that is muchertban "default service.” In
R.C. 4928.141, the General Assembly defined thedsta service offer in broad terms as
"all competitiveretail electric services necessary to maintaiergss electric service to
customers, including a firm supply of electric gextion service.” (emphasis added).
Nonetheless, despite its broad nature, it can cogist of "competitive” components of
retail electric service, unlike default service.

The two terms -- standard service offer and defetice -- are not synonymous.
But FirstEnergy's would have the PUCO treat theat Way. This defies the clear
definitions of those terms under the statute. Dlefgervice under the statute means
provider of last resort. Default service doesmean the standard service offer.

And FirstEnergy has made no claim that the cosasgeldl to customers though
Rider RRS are comprised of cost that FES inculsetthe provider of last resort. Yet the
PUCO has ruled that in order to collect POLR chsygfee utility must produce
measurable and verifiable evidence of its provifdast resort costs?’

There is no statutory justification for approvingl® RRS under R.C.

4928.143(B)(2)(d). FirstEnergy's arguments shbldejected.

147 Ohio Consumers' Counsel v. Pub. Util. Carrtti4 Ohio St.3d 340, 2007-Ohio-4276, 872 N.E&?| 34,
footnote 2 (citation omitted).

148 1ndus. Energy Users-Ohio v. Pub. Util. Comirl7 Ohio St.3d 486, 492, 2008-Ohio-990, 885 N.EZS 127
(Court found that the PUCO may allow a distributitifity's' non-competitive costs associated wi®LIR, and
determined that the PUCO's approval must be gimethdése charges under R.C. Chapters 4905 and.4909)

149 Seeln re: the Application of Columbus Southern PowemPany for Approval of an Electric Security Plan,
Case No. 08-917-EL-SSO, et al., Order on Remagé @ct. 3, 2011) (holding that POLR costs shoeld b
readily measurable and verifiable).
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iv. The Retail Rate Stability Rider does not
have the effect of stabilizing or providing
certainty for customers regarding retalil
electric service.

As discussed supra, Rider RRS is not a provisilata® to limitations on
customer shopping, default service, or bypassgbillissuming the PUCO determines
otherwise, despite OCC/NOAC’s arguments to theraoyt FirstEnergy must still prove
that the rider stabilizes or provides certaintydostomers regarding retail electric
service. R.C. 4928.143(B)(2)(d). It does notdssussed in OCC/NOAC'’s Initial
Brief.'*°

Rather than promote stable rates, Rider RRS intesluolatility to rates by
adding an unreliable component to SSO rateshis is because changes in Rider RRS
may move in the same direction as the SSO ratebysbe market) due to the
reconciliation mechanisii? The so-called stability is only achieved on tharate Rider
RRS moves in the opposite direction of market rates

And as explained, under the current competitivegbatess, the rates SSO
customers pay are already stable, as they retdeetafd prices over one to three-year

periods'>®* OCC/NOPEC also explain€d (and the PUCO Staff acknowledEsthere

%9 OCC/NOAC Initial Brief at 83-92.

*1 OCC/NOAC Initial Brief at 85.

152 OCC/NOAC Ex. 4 at 50-51(Wilson Direct).
153 OCC/NOPEC Ex. 4 at 49 (Wilson Direct).
134 OCC/NOAC Initial Brief at 85-86.

135 pyUCO Staff Ex. 5 at 4 (Strom Direct).
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are current tools (laddering and staggering) thatide stable rates without huge costs to
customers™ Rider RRS could only be considered at best a supght to those tools.
And even if Rider RRS is found to be a tool folb$taand certain rates for
customers, contrary to OCC/NOAC/NOPEC’s argumetiteravise, the question the
PUCO must grapple with is: Is the price for stié&piloo much for customers to pay?
Yes. The price for stability, including all thetwe risks the utilities seek to shift
onto customers, away from shareholders, is muclhigiofor customers. Quantitatively,
our best estimate is that customers will pay $8ldb above market prices for Rider
RRS. This cost alone (without any of the other EB&ges) translates to $800 per
residential customer over the term of the eleagicurity plan. And this estimate does
not (and cannot) possibly account for costs astetiaith pending federal
environmental regulations—costs Professor Ferrégnsively discusset?’ Professor
Ferrey warned that now is not the time to makeng-i@rm commitment to purchase
coal-fired power, especially on a cost-plus basssiequired under Rider RRE.The
PUCO should not turn a deaf ear to consumers’ foieseasonable and affordable rates,
(what consumers are entitled to under the law amat they will not get if Rider RRS is

adopted).

1% The Commission itself has found that staggerimblagidering provide a significant hedge againsepri
volatility to rate stability.In the Matter of the Application of Ohio Power Camny for Authority to Establish a
Standard Service Offer Pursuant to 4928.143, Reé@sele in the Form of an Electric Security Pl@ase No.
13-2385-EL-SSO, Opinion and Order at 25 (Feb. QB5).

157 OCC/NOPEC Ex. 20 at 19 — 25 (Ferrey Direct).
158 OCC/NOPEC Ex. 20 at 19.
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V. The Retail Rate Stability Rider is not a
provision that qualifies as an economic
development program under R.C.
4928.143(B)(2)(i).

FirstEnergy claims that the economic stability pesg under the stipulated
electric security plan falls under R.C. 4928.1482K)) by supporting economic
development® In other words FirstEnergy claims that Rider RRBermitted under
Ohio law because it qualifies as an economic dgmeént program under the statute.
FirstEnergy claims that under the “Economic StapHrogram” (AKA the Retail
Stability Rider) retail electric prices from the RRlants will produce $561 million in
benefits to customers (derived from Ms. Mikkelsegprgjections under the ESP v. MRO
analysis)'®® FirstEnergy also claims that Ohio’s economy wéhefit from the program
and it will lead to job retention and creatiSh FirstEnergy alleges that the rate
stabilizing and cost avoidance effects (all whicB@NOAC dispute) will spur
economic development. Indeed, FirstEnergy clamasthe Rider RRS plants
themselves are “engines of economic developmént.”

But, the precise wording under R.C. 4928.143(Bj)(2)ust be considered.
Under that section a utility may include “[p]rowasis under which the electric
distribution utilitymay implemenéconomic development, job retention, and energy
efficiency programs***.” The plain language proeglfor new economic development—

economic development that a utility “may implemé&nt existing economic

development.

159 FirstEnergy Initial Brief at 122.
180 Citing, in part, FirstEnergy Ex. 155 at 12 (Mikéeh Fifth Supplemental).
181 FirstEnergy Initial Brief at 122.
182 EirstEnergy Initial Brief at 123.
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The engines of economic development here, as adkdged by FirstEnergy, are
the Rider RRS plants themselves. But those pkmetsiot new tools of economic
development. They are tools that exist today. rd@ leenothing new about these plants.

And while there are statutory provisions that peégptants (and the costs of
plants) to be included in an electric security flsee, e.g., R.C. 4928.143(B)(2)(c),

R.C. 4928.143(B)(2)(i)), Rider RRS is not one aith Rather, it is plainly related to
neweconomic development, not current economic devedoy that has been repackaged
and given a fancy title like “the Economic StalyilRrogram.” The PUCO should not be
fooled by slick packaging FirstEnergy offers thatsks the true nature of its proposal.
That proposal is to collect billions of dollarsimacustomers for FirstEnergy's old,
uneconomic coal plants and to shift all unwanteklsriand unidentified future costs away
from shareholders onto customers. The PUCO shstdad focus on the letter of the

law that does not support FirstEnergy’s proposal.

3. Adoption of an electric security plan containinghe
Retail Rate Stability Rider is inconsistent with the AEP
ESP Il Order.

In AEP ESP 111*®the PUCO granted Ohio Power Company’s (“AEP Ohietuest
to establish a Rider (“PPA Rider”) set at zerodgurchase power agreement similar to
FirstEnergy’s proposed Rider RRS.The PUCO further identified a set of conditions,
which AEP Ohio had to satisfy before the PUCO wapgrove cost recovery for the

PPA Rider'® As discussed supra, the AEP ESP Il Order shoatde relied upon,

1531n the Matter of the Application of Ohio Power Camnyp for Authority to Establish a Standard ServidteO
Pursuant to § 4928.143, Revised Code, in the Fdiem &lectric Security PlarGase No. 13-2385-EL-SSO,
Opinion and Order at 24-25 (Feb. 25, 2015) (‘AEPHS).

164 SeeAEP ESP lllat 25.
165 SeeAEP ESP lllat 25.
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given the PUCO's rulings, and the ruling of the@®upreme Court. It should not be
given precedential weight because it lacks finality

However, the PUCO has determined that the factademtified in the AEP ESP Il
Order should be addressed by parties in this €gecordingly, parties including
OCC/NOPEC submitted testimony addressing thosefémtiors. But OCC/NOPEC, in
testimony®’ and OCC/NOAC in its Initial brief®® urged using a wider scope of factors
to evaluate Rider RRS. The following argumentsresiithe factors delineated in AEP
ESP IIl Order. But those factors are inadequatedmsumer protection. And our
arguments are made with the fundamental caveabthiatiews on the AEP Order (as to
all PPA issues) include that it is non-final andgmot "precedent.”

FirstEnergy states that the four AEP ESP IIl Offdetors “are to be considered if the
net benefits of the proposed hedge, standing alreansufficient to establish that the
rider would have the effect of stabilizing retdéeric service.*®® This is not true.
Indeed, FirstEnergy does not cite to any case laemtify any other support for this
assertion. As Staff explains, the AEP ESP Ill Orffdetors “are a set of necessary
conditions that, at a minimum, must be satisfiedrigter for the Commission to consider
approving a PPA Rider charg€® FirstEnergy has failed to satisfy any of theseiireg]

factors and therefore its Rider RRS should notdpeaved by the PUCO.

186 See PUCO Entry at 2-4 (Mar. 23, 2015).

167 See OCC/NOPEC Ex. 2 (Sioshansi Supplemental).
1%% See OCC/NOAC Initial Brief at 135-146.

189 FirstEnergy Initial Brief at 124.

170 Staff Initial Brief at 13.
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a. FirstEnergy did not satisfy the first factor inthe
AEP ESP lll Order because the Sammis and
Davis-Besse plants “do not have a financial need
for Rider RRS.”

The first AEP ESP Il Order factor is whether thexa financial need for the
PPAL"! FirstEnergy alleges that it satisfies this comditior several reason§’ First,
FirstEnergy and other signatories allege that tomemic viability of the plants is in
doubt” due to short term needs of the plants. FirstEnatgympts to support its
argument by claiming that “revenues have beenstbhic lows and are insufficient to
cover the Plants’ costs, and thus to continue toaip the Plants, and make necessary
investments** FirstEnergy claims that the projected short-tevesés that the Plants
will experience may require the Plants to closenaf/tong-term projections of market
prices show significant increas¥s.

FirstEnergy apparently defines financial needeisdrelated not just to the Rider
RRS units, but more generally to the financial seeidFirstEnergy Solutions. Mr. Moul
testified that sufficient revenues mean that FE8Idibe collecting fully loaded cost&
The fully loaded costs of FES include, as parhefRider RRS proposal, a guaranteed
return subsidized by captive customers.

But, there are a number of reasons why FirstEnedgims should be rejected.

One primary reason is that financial need is naapropriate factor for the PUCO to

"1 SeeAEP ESP lllat 25.

172 EirstEnergy Initial Brief at 125-128.

173 FirstEnergy Initial Brief at 125; Material Sciesdgorp. Initial Brief at 4.
174 FirstEnergy Initial Brief at 125.

175 FirstEnergy Initial Brief at 125.

78T, X1 at 2191(Moul).
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consider when evaluating Rider RRSThis factor suggests that unregulated generators
in the state would be able to recover their coatet on “financial need.” Cost recovery
based on financial need is inconsistent with auegired market that aims to foster
competition. Ohio law, as it stands today, estakksa restructured market that aims to
foster competition.

Financial need is not an appropriate factor tcsmsT under a regime where
competition and not regulation is the law. In catmp/e markets returns are not
guaranteed -- they are earned if entities are sstulan the competitive market. OCC
Witness Dr. Rose testified in competitive markéss generating unit cannot clear its
output in the wholesale market (PJM), by produ@mygice-competitive product, then it
will be replaced by lower offers for generatiorttie wholesale market and by other retail
suppliers in the retail mark&t®

But in this case, rather than leaving the fatRiofler RRS plants to the market,
Rider RRS would bailout the inefficient generatibimder Rider RRS, these Plants
would earn above-market revenues through a sulesidizarge to captive monopoly
distribution customers. The PUCO should not beymted that FirstEnergy's
unregulated affiliate, FES, must receive a coss pidurn guarantee for deregulated
power plants it owns because FES is concerned dsaarnings’®

Assuming arguendo that financial need should beidened, FirstEnergy's
claims of financial need should be rejected. Einstrgy failed to provide any evidence
demonstrating that the financial condition of FE@ud preclude it from withstanding a

short-term loss on the Plants, in order to reagg-term gain (provided FirstEnergy

7 OCC Ex. 25 (Dr. Rose Direct).
178 0CC Ex. No. 26 at 6 (Rose Supplemental).
195ee Tr. X at 2203 (Moul).
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witness Mr. Judah Rose is right). Instead, thenskoeflects that FES is well positioned
to withstand the short term losses that Mr. Rosgepts for the units.

FirstEnergy is a master of double-speak. Whifgetads for money from the
PUCO, it presents a far different (rosier) finahpiature to Wall Street and the
investment community.

For example, in the 2014 FirstEnergy Corp. AnrRegport, FirstEnergy
proclaims that it projects that its competitive ibess (generation provided by FES) will
be self-sustaining over the short term (2015-20d@)tradicting its entire case before the
PUCO:

FirstEnergy continues to focus on maintaining takie of its
competitive business given continued challenginmdons

within the PIJM market. The business is projecteble self-
sustaining over the next several years, with pasitash flow over
the 2015-18 period. While it cannot predict ifvdien power price
recovery may occur, FirstEnergy believes it hagmakppropriate
action over the last several years to repositiekhsiness for
such recovery®® CES [Competitive Energy Services] expects to
sell its output through a combination of retail avliblesale sales,
while maintaining 10-20 million MWHSs for spot whal&e sales in
order to optimize risk management and market upside
opportunities:*

In addition, in that same annual report, FirstEgetetailed its 2015-2018
Internal Cash Flow Improvement Program. Mr. Mow\pded detailed testimony, on

cross examination, on that prografh.He explained that FirstEnergy Corporation has

undertaken an Internal Cash Flow Improvement ptapaich anticipates cash flow

180 The repositioning referred to was discussedragttewith Mr. Moul. See Tr. X at 2203- 2214. The
repositioning refers to FirstEnergy's effortseduice risks, provide greater certainty, and liroteptial
downside. Tr. X at 2207. It did so by various noethincluding discontinuing sales efforts in thedimen
commercial industrial market and increasing its l@bale transactions in the marketplace. Tr. X @922
Mr. Moul testified that the repositioning was daneesponse to the polar vortex and reduces FES's
exposure to weather sensitive load. Tr. X at 2213.

181OCC Ex. No. 3 at 9 (FirstEnergy 2014 Annual Report
1827t XXXII at 6575-6585.
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improvement savings of $453 million over the 200®tgh 2017 period largely for the
competitive generation segment of FES.

This program was launched in April of 2015, by aneof senior executive§? It
has been approved by executive management at®E®er a 12-week period of time,
FirstEnergy executives identified projects that lddead to sustainable cash savings for
the competitive generation services. The Cash Foprovement Project identifies
savings that are expected to be achieved by regl@&M expenses at the competitive
generation plants, reducing nuclear and fossil éxplenses, reducing labor expenses,
reducing shared-service expenses, reducing cootractl consulting expenses, and
reducing miscellaneous expend®s.

The Internal Cash Flow Improvement project aloritipwhe statements made in
FirstEnergy's Annual Report belie FirstEnergy'snelthat there is a dire short term
financial need for funds to cover FES, and spedliffiche Rider RRS plants. A $453
million improvement in cash flow for FES over th@l® through 2017 period should go
a long way toward curing any short term financieéd for FES. In fact, if $453 million
improvement in cash flow is made, it will more thaover the projected losses that Mr.
Rose assumes for the RRS units. Coupled withdtiers FirstEnergy has taken in
repositioning its competitive market segment, itMdoappear that, despite statements
filed with the PUCO, FES is ready to weather thet several years. Indeed that is at

least what FirstEnergy is reporting to its investor

183|d. at 6576-6577.
1841d. at 6576.

1%5d. at 6583-6584.
1% d. at 6578-6581.
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It is incumbent upon the PUCO to look to the Uaktin times of financial
hardship to see what the Utilities can do to weaashieh a storm, before looking to the
consumers to be the safety net. In this CaselHriesgy has taken the necessary steps to
address the financial need in order for the efiE& competitive generation business
segment to be “self-sustaining” during the projdgteriod of financial need. For the
PUCO to approve Rider RRS in light of this informatmerely benefits FirstEnergy’s
shareholders to the detriment of consumers. Consuwieo should have no skin in this
game.

In addition to the steps that FirstEnergy has takeémprove cash flows and the
financial performance of the Plants, the PJM mahkettaken steps which should
improve cash flows. First, PJM’s Capacity Perforoeproduct was recently approved
by FERC'®" The Capacity Performance Product has been petj¢otresult in a
significant increase in the capacity pri¢eand an increase in capacity revenues for
generators. The increase in capacity revenuesatkbe a corresponding decrease in a
generator’s financial need for a subsidy in ordevperate.

The Utilities have failed to demonstrate that thenEs have a financial need that
warrants the extreme and controversial approv&idér RRS. The competitive market
will produce good years and bad years for the nagrcgenerators participating in the
PJM wholesale market. If these Plants cannot beauguonomic, then they should be
retired or sold to an entity that can improve tlegionomics and operate them at a profit.
But they should not remain in the hands of theiti#d unregulated affiliate propped up

by customers paying Rider RRS.

187pJM Interconnection, L.L.C15 FERC { 61,208 (2015) (“Capacity Performanaiee)).
18 Tr. VIl at 1487 (Rose).

44



b. FirstEnergy did not satisfy the second factor of
the AEP ESP Ill Order because the Sammis and
Davis-Besse plants “are not needed in light of
future reliability concerns.”

The second factor that FirstEnergy must addresernthé AEP ESP Il Order is
the necessity of the plants, in light of futuraakillity concerns, including supply
diversity® FirstEnergy and Material Sciences Corp. claim thatsecond AEP ESP lI|
Order factor has also been met because the plantseeaded given future reliability
concerns, including the preservation of sufficigaheration resource diversity. This is
simply not true.

First and foremost, it is important to clarify thhe issue of reliability is a red
herring in this proceeding because, as PJM sté&tiestEnergy is not responsible for
reliability or resource adequacy in Ohio or theioad®* As multiple parties including
PJM, have noted, and FirstEnergy has admittedyeisigonsibility falls to the Federal
Energy Regulatory Commission, the North AmericagcElc Reliability Corporation,
and PIM:*? And as FirstEnergy witness Phillips admitted arivey, these various
entities would continue to be responsible for gdebility of the electric system whether
or not Sammis and Davis-Besse are retifé@herefore, FirstEnergy has no
responsibility to address reliability in Ohio, magithe issue irrelevant.

Even if reliability was relevant in this proceedjigrstEnergy’s claim that the

plants meet a pressing reliability need in the Pdilon to maintain generation diversity

189 See AEP ESP Il Order at 25.
190 FirstEnergy Initial Brief at 128-131; Material S8ntes Corp. Initial Brief at 5.

191 See PIM Amicus Brief at 9-12 (“PIM is ultimatedgponsible for reliability of the bulk electric & in the
PJM Region which includes Ohio and the other 1i8digtions where PJM operates.”)

192 5ee OCC/INOPEC Ex. 1 at 21-24 (Sioshansi Direet);&iso OEC/EDF Ex. 2 at 3-4, 6 (Roberto
Supplemental); Tr. XV at 3253-3254 (Phillips) (RcihlSee PIM Amicus Brief at 9-12.

19371, XV at 3254 (Phillips) (Public).
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is simply not trué®* As PJM itself stated, there is no reliability centin the PIM
region’®® Indeed, as numerous witnesses testified, resaateguacy is very healthy in
PJIM% Therefore, the retirement of the plants wouldimgact reliability in the region.
In fact, as several witnesses noted, the retireiethie Plants would allow customers to
be served by more efficient power plants, lowetimgjr overall cost$?’ As OCC witness
Wilson stated:

Whether or not the FE Companies choose to retedrider RRS

Generation, there will be sufficient reliable capato serve Ohio

and other areas of the PJM service territory a&saltr of the

operation of the PIM markets, including the RPMstarct. If the

plants are retired, new resources, which may bepwver plants,

demand response, or energy efficiency, will be ted; if the

plants are not retired, it is likely that some nesources will be

delayed-*®
Moreover, the potential retirement of the plant8 mot impact reliability in PIM. As
FirstEnergy admits, a generator must notify PJMmibevishes to retire a power
plant!*® PIM will then run a series of studies to deternhioe that power plant’s
retirement will impact the PIM systeifl.If PIM determines that the Plants are needed
for reliability reasons, then PJM could implememast-run requirement. Under a must-

run requirement a generator is paid to keep thatPloped™* This arrangement would

be kept in place as long as necessary to alleaiateeliability conceri®? However, as

194 FirstEnergy Initial Brief at 129-130.

19 See PIM Amicus Brief at 9-12 (PJM stating thaaldity concerns are “categorically unfounded”).

19% OCC/NOPEC Ex. 5 at 8-12 (Wilson Supplemental).

197 See OEC/EDF Ex. 2 at 6 (Roberto Supplemental;eS@lub Ex. 67 at 9-10 (Lanzalotta Supplemental).
198 OCC/NOPEC Ex. 4 at 53 (Wilson Direct).

19 5ee Tr. XV at 3249 (Phillips) (Public).

20g5ee Tr, XV at 3249-3250 (Phillips) (Public).

21 gee Tr. XV at 3249-3251 (Phillips) (Public).

292 5ee OEC/EDF Ex. 2 at 4 (Roberto Supplemental).
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FirstEnergy admitted, PJM has not performed sucanatysis or study on the potential
impact of Sammis and Davis-Besse’s retirenf&hindeed, FirstEnergy did not request
PJM to perform the study?

FirstEnergy also claims that the Plants are ne&aedevent an overreliance on
natural gas in the PJM region. This is factuallyoimect. According to P3/EPSA witness
Kalt, 70 percent of Ohio’s electricity is generatesing coal-fired facilitie$®® 15.5
percent and 13.3 percent are obtained from nagasabnd nuclear resources,
respectively’® Similarly, PIM'’s resource mix during 2014 contaid.5 percent coal,
34.3 percent nuclear, and 17.3 percent naturai®§aherefore, these plants do not
increase the diversity of generation technologresfaels used in the state of Ohio or
PIMZ%8

FirstEnergy also alleges that the Plants must pbed@en because coal and
nuclear power plants are more reliable in extreraatier such as the January 2014 Polar
Vortex?*° This is factually incorrect. Coal and nuclear-&eepower plants were not
immune from the reliability issues brought aboutly Polar Vortex. As OEC/EDF
witness Roberto concluded otherwise:

when put to the test of the Polar Vortex on Jan@ag014, 13,

700 MW of coal-fired generation failed to deliver aresult of
“forced outages”; i.e. out of service when it hab committed.

23g5ee Tr. XV at 3251-3252 (Phillips) (Public).
2435ee Tr. XV at 3251-3252 (Phillips) (Public).
20°p3/EPSA Ex. 5 at 37 (Kalt Direct).
200 p3/EPSA Ex. 5 at 37 (Kalt Direct).

27 OCC/NOPEC Ex. 5 at 24 (Wilson Supplemental ) gitiftonitoring Analytics LLC, 201&tate of the Market
Report for PIMMarch 12, 2015, Volume 1, p. 17.

28 OCC/NOPEC Ex. 1 at 28 (Sioshansi direct); OMAEGZBA at 9 (Hill Supplemental).
299 see FirstEnergy Brief at 130.

a7



Nuclear plants were not immune either when in dutire same
event 1,400 MW of nuclear generation faifgd.

FirstEnergy also implies that the Plants are resrgdecause natural gas
generators may face fuel supply challenges, likg thid during the Polar Vortex, in the
coming years that would make them less relidbi@his is not true. As OCC witness
Wilson testified, PIM has proposed new tariff ruteensure that the power plants it
relied upon for winter reliability have firm fuelipplies?* Mr. Wilson explains that the
new rules will require capacity providers to arrarfigm fuel supply in order to be
considered “capacity performance” resources ekgibl capacity payments, and will
impose substantial penalties for non-performant&herefore, in the future gas-fired
generators needed for reliability will have firmeftarrangements and will not endure the
issues seen during the Polar Vorték.

FirstEnergy also claims that the Plants are nebdeduse they, unlike renewable
energy power plants, are “bedrock units” that cperate in all seasons and at all time of
day or nigh£* This claim implies that, without the Plants, tkegion would have a
reliability issue due to the remaining availablagetion mix. As shown above, this is
not true. There will be no reliability issue if FEEBooses to close the Plants. In addition,

if anything, Ohio is overly dependent on c64l.

210 OEC/EDF Ex. 2 at 4 (Roberto Supplemental).
21 FirstEnergy Initial Brief at 129.

212 OCC/NOPEC Ex. 4 at 53-54 (Wilson Direct) citind?Reforms to the Reliability Pricing Market (RPM”)
and Related Rules in the PIJM Open Access Tranemigaiiff (“Tariff”) and Reliability Assurance Agesment
Among Load Serving Entities (‘RAAjled December 12, 2014 in FERC Docket No. ER23:6

23 OCC/NOPEC Ex. 4 at 54 (Wilson Direct).
24 OCC/NOPEC Ex. 4 at 54 (Wilson Direct).
215 FirstEnergy Initial Brief at 128-129.

218 5ee P3/EPSA Ex. 5 at 37 (Kalt Direct).
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FirstEnergy also alleges that the Plants havehiétiabenefits because they are
located close to FirstEnergy’s lodd.Specifically, FirstEnergy states that increasim t
distance between generation and load centers sesdhe potential for outages on the
transmission system that affect reliability at kbed centef® This, again, is not true. As
explained earlier, PJM is responsible for monitgramd ensuring reliability in the region.
Indeed, when asked at the hearing whether PJMaisel this issue as a concern,
FirstEnergy witness Phillips stated that he wasawgre of PIM doing s9° In fact, Mr.
Phillips admitted that PIJM will maintain reliabylirrespective of the distance between
generation centers and the IGa8In addition, as OCC witness Wilson states, thege a
currently a number of new power plants under cositn or proposed in OhfG* And,
as FirstEnergy confirmed at the hearing, these pamer plants could provide reliability
assistance if needét’

FirstEnergy also alleges that if the Plants retivd more generation is imported from
out of state this will decrease reliabilf§ This is not true. The fact that a state is a net
importer of energy does not directly correlate ttearease in reliability. In fact, there
seems to be very little correlation if any at Bibint in fact, as FirstEnergy freely admits,

Ohio has been a net importer of electric poweryeyear from 1990 to 201%* Yet, at

27 FirstEnergy Initial Brief at 130-131.

28 FirstEnergy Initial Brief at 130-131.

29T XVI at 3293-3296 (Phillips) (Public).

2207 XVI at 3296-3297 (Phillips) (Public).

221 OCC/NOPEC Ex. 5 at 10-11 (Wilson supplemental).
2227y XVI at 3289-3292 (Phillips) (Public).

22 FirstEnergy Initial Brief at 130-131.

2240CC Ex. 14 Table 10 (Supply and disposition ofteiety 1990-2013, Ohio); Tr. XVI at 3301 (Philp
(public) (FirstEnergy witness Phillips admittingttOhio has been a net importer of energy evenyfs@a 1990
to 2013).

49



the same time Ohio is not and has not been awtttelectric reliability concerns.
Therefore, there is no reliability issue if therRtaretire.

Therefore, FirstEnergy has not satisfied the sedacidr of the AEP ESP Il
Order.

C. FirstEnergy did not satisfy the third factor ofthe
AEP ESP Il Order because the Sammis and
Davis-Besse plants do not comply with all

pertinent and pending environmental
regulations.”

The third factor that FirstEnergy must address utite AEP ESP 11l Order is a
description of how the Plants are compliant willpattinent environmental regulations
and its plan for compliance with pending environtaéregulation$*FirstEnergy
maintains that it satisfies the third factor of &kieP ESP IIl Order because the Plants are
compliant with all existing environmental regulatsoand have plans to comply with
pending or known future environmental regulatiéfishis is not true because there is
still a great amount of uncertainty regarding Sasieompliance with a number of
environmental regulations.

First, as FirstEnergy admits, the Coal Combustiesituals (“CCR’J*’ Rule and
the Effluent Limitations Guidelines (“ELG*® could require FirstEnergy to make
modifications to Sammis, requiring additional exgi¢ures by FES (expenditures which
under the stipulated ESP customers would pay)stHiergy maintains that treatment for

selenium required by the ELGs would cost $8 to $ilBon spread over three to four

%> See AEP ESP Il Order at 25.
228 FirstEnergy Initial Brief at 131-140.
227 FirstEnergy Initial Brief at 132-133.

228 FirstEnergy Initial Brief at 139-140 (FirstEnerspptes that additional costs are not expected sihiicant or
material).
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years$?® and that it would cost $3 to $5 million to addréss bottom ash waste stream,
including lining of a bottom ash pond, under theGEand CCR rule&*® However, as
Sierra Club notes in its Initial Brief, FirstEnergs provided no basis or support for
such cost estimates or for the suggestion thaetessmates are the total that Sammis
would be required to expend to achieve complianitie the ELG and CCR rules. In fact,
FirstEnergy acknowledged that it has never prodacstidy of ELG compliance
methods or costS® Further, FirstEnergy admits that its CCR ruledysiswill not be
completed until 2017 Therefore, FirstEnergy has failed to carry itsdeurin
demonstrating that its plants are in compliancé it pertinent or pending
environmental regulations.

FirstEnergy and Material Sciences claim that th®. EEnvironmental Protection
Agency’s (“EPA”) October 2015 reduction of the @il ozone standard from 75 parts
per billion (“ppb”) to 70 ppb will not affect Same™*3 FirstEnergy states that Sammis,
while in a county that is designated nonattainnfjenbelow minimum standards), is in
an area within that county that is currently iramtment with the 2015 ozone stand&t.
However, as OCC witness Ferrey states, the U.S.EBdéience Advisory Committee
(“CASAC”) had concluded that there was scientifiodence warranting further

reductions to the ozone standard to a tighter 6ppH0concentratioft

22 gjerra Club Initial Brief at 45 citing Tr. XXX |l&t 6788.

%0 gjerra Club Initial Brief at 45 citing Tr. XXX|lat 6794.

%1 gjerra Club Initial Brief at 45 citing Tr. XXX|lat 6787.

232 Sjerra Club Initial Brief at 45 citing Tr. XIX &800-02.

233 FirstEnergy Initial Brief at 135; Material ScienCerp. Initial Brief at 18.
234 FirstEnergy Initial Brief at 135.

#50CC Ex. 14 at 14 (Ferrey Direct).

51



In fact, as Professor Ferrey notes, the CASAC sstggehat maintaining an
adequate margin of safety could require a redudtidghe ozone standard to less than 60
ppb?*® Therefore, while the U.S. EPA’s latest regulation$y lowered the standard to 70
ppb, Professor Ferrey’s testimony shows that thiedstrd could be lowered further in the
near future. If this occurs, Sammis and the sudgarea could be in a non-
compliance, which would require FES to installimgliional control measures. Again
under the stipulated ESP, FirstEnergy's customergdipay for these expenditures.

There is also uncertainty regarding Sammis’ commgkawith the U.S. EPA’s
Clean Power Plan. FirstEnergy admits that the CRzamer Plan is uncertain in that its
full impact on Ohio will not be known until 2018-2P?*’ It also states that the Clean
Power Plan is not source specific so it imposeshiigations specifically on Sammi&
For that reason, FirstEnergy states that no comqiglan has been develogéd.

FirstEnergy arguments has proven our point -- ithéte middle of the 8-year
term of Rider RRS, the Clean Power Plan could ¢m effect. This leaves a considerable
amount of uncertainty as to Sammis’ compliance w&ithajor environmental
regulation®®® It could also result in Sammis becoming econorhidakfficient to
continue operating** and under the stipulated ESP, the economic ineffiaies of the
plant become the problem of customers, not shaderal As Professor Ferrey notes,

implementation of the Rider RRS should be postpamgi these pending federal

% OCC Ex. 14 at 14 (Ferrey Direct).
Z7 FirstEnergy Initial Brief at 137-138.
238 FirstEnergy Initial Brief at 137-138.
239 FirstEnergy Initial Brief at 137.

2% OMAEG |Initial Brief at 35-36.

1 OMAEG |Initial Brief at 35-36.
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regulations are better able to be determffé@his would allow the PUCO to obtain
critical pieces of information before making a chmn>*3
d. FirstEnergy did not satisfy the fourth factor of
the AEP ESP Ill Order because closing the
Sammis and Davis-Besse plants “would not have

a negative effect on the electric prices or
economic development within the state.”

The fourth factor the PUCO set forth in the AEP E3#8er is the impact that the
closure of the plants would have on electric prizmed the resulting effect on economic
development within the stat&® FirstEnergy and other signatories claim thatftheth
AEP ESP Il Order factor is satisfied because dgshe plants would have a significant
negative impact on electric prices and retail sability, with a resulting negative impact
on economic developmefit In support of this claim, FirstEnergy states that PIM
IMM, Dr. Bowring, “admitted at hearing, this fact & matter worthy of Commission
concern.” This is simply not true. Dr. Bowring ordgmitted that the closure of
generation plants would have an impact on eleptiges, not necessarily a negative
impact?*®
On the contrary, the predominant message throughmuproceeding has been

that approving the Rider RRS and forcing custorteesibsidize economic generation is

2420CC Ex. 14 at 34 (Ferrey Direct).

230CC Ex. 14 at 34 (Ferrey Direct).

244 See AEP ESP Il Order at 25.

24> FirstEnergy Initial Brief at 140-144; Material 8ates Corp. Initial Brief at 19.
248 5ee Tr. XXIV at 5039 (Bowring) (public)

(Q. Do you further agree that the impact of closafrgeneration plants and the impact that it
would have on electric prices and the resultingat®n economic development within the state
is a similarly and appropriate factor for the Cossiain to consider?

A. Sorry. "Similarly and appropriate” is what yaids?
Q. Yes.
A. Yes).
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what would have a significant negative impact onoOAs OCC/NOPEC witness Rose
put it: “Allowing a special class of generation avs to pass their above-market costs
through to customers will simply increase pricethimi the state, discourage entry by
other suppliers, and not help develop a functiometgil market that would benefit the
state in the long rur?®’ Alternatively, allowing uneconomic generation dtéhe
market and be replaced by new and more efficienéggion would be a positive
occurrence for Ohio and its customers.

FirstEnergy alleges that if the Plants close custsrwould have to pay for
transmission upgrades that could increase pricéibyto $4.1 billiorf*® This claim is
misleading at best. First, it is important to nittat FirstEnergy did not request PJM, the
entity obligated to conduct transmission impactigs, to conduct or assist it in
conducting a transmission impact study in this peating®® In fact, despite the
Stipulation’s assertion to the contr&r}there is no evidence in the record that
FirstEnergy utilized any independent consultarddoduct the transmission impact

study. The two witnesses that offered testimonyhentransmission impact study were

247 OCC Ex. 25 at 8 (Rose Supplemental); See also EIFCEX. 2 at 7 (Roberto Supplemental) (“Any subsidy
would harm the regional wholesale market becawsetitd tend to drive away plant operators who doeceive
subsidies for their plants. Driving away competitibrough uncertainty (whether certain operatoligegeive
anti-competitive subsidies) would tend to resuhiigher prices over the long run. Moreover, the Ganies
customers would have to pay higher prices becaaegenould have to pay for the subsidies.”).

248 FirstEnergy Initial Brief at 67-71, 140; NUCORtlal Brief at 26; Material Sciences Corp. Initiai& at 19-
24,

29Ty, XV at 3247-3248 (Phillips) (Public) (When agiey Attorney Examiner Price if he had consultethwi
PJM regarding the types of upgrades that may bessaxy if Sammis and Davis-Besse are retiredERiesty
witness Phillips answered, “No.”).

%0 gee FirstEnergy Ex. 154 at 17 (Third Suppleméitipllation).
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both employed by FirstEnergy Service CompatyThese facts alone show the
unreliability of and potential for biased resultsHirstEnergy’s study.

It is also important to note at the outset thastEinergy has never stated that the
Plants will close if Rider RRS is not approved.t Bie economic development study
assumes otherwise. It assumes that both SammiBansg-Besse would close in full for
purposes of its transmission impact statyThus, the study assumed that all seven units
at the Sammis plant would close at the same tfiehe chances of this occurring are
remote.

In addition, the assumption that all the plantd weilire discounts the possibility
that, if retirements were to occur, only a limitegmber of generating units at Sammis
might retire, and the rest would remain in seréféSuch scenarios should be evaluated
by the PUCO in order to give some additional perpe to FirstEnergy’s “all or nothing
evaluation of transmission cost impatt"As Sierra Club witness Lanzalotta explains:

scenarios in which only a portion of the Sammidauretired are
likely to have smaller resultant transmission systeerloads than
would be the case if all of the Sammis were retatdnce, and
might avoid the need for some of the transmissgamforcements
needed if all the units are retired at ofte.

Therefore, FirstEnergy’s study is an extreme sgerthat is not worthy of any

serious consideration in this proceeding.

1 gee FirstEnergy Ex. 37 at 1 (Cunningham Direct) Binningham was employed by FirstEnergy Service
Company as Manager of Market Planning and AnalySisstEnergy Ex. 39 at 2 (Phillips Supplementsd. (
Phillips was employed by FirstEnergy Service Comgpan

2Ty, XV at 3224 (Phillips) (public).

23Ty, XV at 3224-3225 (Phillips) (public).

4 Sjerra Club Ex. 67 at 5 (Lanzalotta Supplemental).
%5 Sjerra Club Ex. 67 at 5 (Lanzalotta Supplemental).
%% Sjerra Club Ex. 67 at 5 (Lanzalotta Supplemental).
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Additionally, FirstEnergy’s study does not takeoitthe account the
possibility for new generation to take the placeatiring generation. This is a
fatal error because, as Mr. Lanzalotta aptly ndtéfhose plants retired, but a
new generating unit came online that was conneotélte grid at an appropriate
location, that could reduce the need for some @tiilinsmission upgrades” cited
by FirstEnergy>’ At the hearing FirstEnergy witness Phillips eitdenied
knowledge of or admitted that certain power plamsich are under various
phases of construction in Ohio, were not includeBirstEnergy’s transmission
impact study?>® Such an oversight leaves an inaccurate and inaegtudy.

In addition, the cost estimates associated witstEEnergy’s transmission impact
study are not reliable. The estimate provided wgtEnergy witness Cunningham to
reconductored all overloaded transmission lines$486.5 million. FirstEnergy witness
Phillips produced an estimate of $1.1 billion basadebuilding all the overloaded
transmission lines. Mr. Phillips supports this dasmn by saying that some lines will
need to be rebuilt, not reconductofédtowever, the likelihood that all the transmission
lines would need to be rebuilt is very snfafl.

In addition, FirstEnergy’s study does not appeaske into account the fact that
some of these transmission lines may have alreatliyed their useful life and would
require repair or replacement regardless of whetteePlants retiré®! Typical

transmission structures have service lives of 49€&0s2°> Some of the lines identified

%7 Sjerra Club Ex. 67 at 6 (Lanzalotta Supplemental)
2871, XV at 3260-3261 (Phillips) (public).

29 FirstEnergy Ex. 39 at 8 (Phillips Supplemental).

%0 gee Sierra Club Ex. 67 at 7 (Lanzalotta Suppleatient
%1 gee Sierra Club Ex. 67 at 7 (Lanzalotta Suppleatient
%2 gee Sierra Club Ex. 67 at 7 (Lanzalotta Suppleatient
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by FirstEnergy as needing reconductoring or repiesd may be at the end of that life.
Therefore, not all the costs of transmission lirentenance would be attributable to the
retirement of the Plants.

Finally, there is no reliable estimate of how mocithe transmission reliability
costs would be allocated to FirstEnergy’s customdrs Phillips states that it is difficult
to predict how such costs would be allocated anousgpmers because the ultimate
combination of new facilities and re-conductoredeaiuilt facilities is unknowA®®
FirstEnergy witness Mikkelsen attempts to deterntise costs but provides no basis
for whether or why FirstEnergy ratepayers woulddsponsible for the stated proportion
of the cost$®*

FirstEnergy also claims that the alleged risk ghler, more volatile and unstable
electric rates are a threat to economic developfi@RirstEnergy is wrong®® Rider
RRS would not necessarily lead to more stable fateshopping or non-shopping
customers.

OCC witness Wilson explained that the rate thaksioopping customers pay is
based on the blending of multiple auctions andddadeflect forward prices at the time
of the auction plus a markdp’ As Mr. Wilson states, the rate paid by non-shogpin
customers will tend to be stable over time becémseard prices tend to be fairly
stable®® Rider RRS charges will be reconciled on an anhasis. Thus, Rider RRS will

result in a customer charge or credit dependinghwptether market prices were

253 FirstEnergy Ex. 39 at 10 (Phillips Supplemental).

%4 3ee Sierra Club Ex. 67 at 9 (Lanzalotta Suppleafjent
25 FirstEnergy Initial Brief at 141.

%0 g5ee, e.g., OCC/NOAC lnitial Brief at 83-92.

%7 5ee OCC/NOPEC Ex. 4 at 50 (Wilson Direct).

268 5ee OCC/NOPEC Ex. 4 at 50 (Wilson Direct).
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relatively high or low in the prior year. Therefpfas SSO customers’ rates change from
year to year reflecting movements in forward pri¢ke changes in the Rider RRS
amounts may move the same direction or opposiezitiiin to SSO rates. It cannot be
assumed, therefore, that Rider RRS will tend taykeeat stabilize SSO customers’
rates.?®°

Customers who are served by Marketers will paygsribat fluctuate or stabilize
depending on the choices they make that refledt pheference$’® But Rider RRS
could work against the wishes of many customersC@@ness Wilson sums it up by
stating: “Customers supplied by Marketers have numésions about how they wish
their electric supply to be priced as market pritgs and fall, balancing cost, risk, and
other considerations. Rider RRS would add an amiditielement that might work
counter to customers’ desires and choidés.”

In addition, Staff Witness Choueiki explains thadd€t RRS is not necessary
because the staggering and laddering approacthth&UCO has used in past SSO
auctions mitigates price volatility. In additionr.BChoueiki explains that “customers that
shop often hedge their risk by purchasing fixed rintracts for a one-year, or longer,
period. These fixed rate contracts help custonesiaae their exposure to the high
volatility that may be observed in the day-ahead ral-time hourly markets.”

FirstEnergy claims that the Plants themselves gesignificant economic

benefit in the way of jobs, tax revenue, and ecdnamtivity.>” In an attempt to support

29 OCC/NOPEC Ex. 4 at 50 (Wilson Direct).

270 5ee OCC/NOPEC Ex. 4 at 50 (Wilson Direct).
21 OCC/NOPEC Ex. 4 at 51-52 (Wilson Direct).
272 Staff Ex. 12 at 14 (Choueiki Direct).

213 FirstEnergy Initial Brief at 141.
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this conclusion, FirstEnergy points to a study eaaned by FirstEnergy witness Murley
that was purported to show the economic impactRleits currently have and the impact

of their retirement’*

The Utilities’ economic impact study is overstated unreliable.
First and foremost, the study is, implicitly, a quamison between the effects of the Plants
closing and staying open. Yet, FirstEnergy haspnotided affirmative evidence
showing that the Plants will not be able to recthgir future avoidable costs and,
consequently, be a legitimate retirement risk. &fae, the study is not relevant.

Another major problem with FirstEnergy’s econonmpact study is that it
assumes all economic output, employment, and theations associated with continued
operations of the facilities is lost to Ohio anglaeed by electricity imported from other
states if the facilities clos€® This assumption ignores the economic benefits@Hrd
would receive if replacement generation were coogtd in the stat€® Moreover, the
study ignores the fact that the loss of productiom the Plants would most likely result
in an increase in production at existing Ohio @ahtSuch a scenario would generally
redirect any lost economic benefits from the plafdsure back into Ohio.

Another flaw in the economic impact study is tih@bmpletely ignores the costs
associated with retiring the Plarit§ This would include the costs to perform the
necessary permitting, engineering, deconstructi@ste containment, and disposal

activities?’® As P3/EPSA witness Kalt states, the Nuclear RegryaCommission

estimates the costs to decommission, deconstrdal@ontaminate a single reactor,

27 FirstEnergy Initial Brief at 141-144.

2> p3/EPSA Ex. 5 at 30 (Kalt Supplemental).
2® p3/EPSA Ex. 5 at 30 (Kalt Supplemental).
27" p3/EPSA Ex. 5 at 30 (Kalt Supplemental).
28 p3/EPSA Ex. 5 at 31 (Kalt Supplemental).
29 p3/EPSA Ex. 5 at 31 (Kalt Supplemental).
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such as Davis-Besse, to be approximately $300@6 $4illion”*° Dr. Kalt also explains
that under FirstEnergy’s economic impact studyhssgending accrues as economic
benefits to the affected regif. The omission of this fact further shows that thelg is
not reliable.

Moreover, the economic impact study is flawed bisedt did not consider the
costs or benefits of changes in electricity pri®é#\s shown above, OCC witness
Wilson projects that customers will pay much higlaes if Rider RRS is approved. On
the contrary, FirstEnergy projects that customelispay lower rates over the long-
run2®3 However, FirstEnergy did not include Rider RRSfee on electricity prices in
its economic impact* At the hearing, FirstEnergy admitted that whiletsan analysis
was possible, “a more appropriate approach woula t@st/benefit analysis®® Yet,
when asked if it had done a cost/benefit analyssEnergy admitted: “I did not do a
cost benefit analysis™® Omitting such analyses from the economic impaaistn this
proceeding further proves that the study is inaateuand unreliable.

Lastly, the study fails to account for costs aedidssuming that the Plants would
close because it emphasizes economic output amargrindicator of economic impacts.
As a measure of economic impact, economic outguesents gross effects, as opposed

to net effects. As Dr. Kalt explains:

Z0p3/EPSA Ex. 5 at 31 (Kalt Supplemental) citingMtiww.nrc.gov/reading-rm/doc-collections/fact-
sheets/decommissioning.html, accessed on May 8, 201

21 p3/EPSA Ex. 5 at 31 (Kalt Supplemental).

22Ty XV at 3090-3091, 3186 (Murley) (Public).

283 See FirstEnergy Ex. 13 at 17 (Strah Direct).

24Ty, XV at 3090-3091, 3186 (Murley) (Public).

2857, XV at 3090-3091, 3186, 3188-3189 (Murley) (Ri)b
288Tr, XV at 3189 (Murley) (Public).
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For example, the cost of purchased coal at Sansmeliuded by
Ms. Murley as economic output of the electricitgustry in the
region of Ohio she studies. The coal at issue, kiewes sourced
from a variety of mines outside of Ohio. The lo§sa@al sales
would impact the coal producing region outsidehef state, but
not the coal-consuming region to any significargrée. Thus,

economic output overstates the presumed econonpiadtof plant

closure®®’

Therefore, the FirstEnergy economic impact stsdynreliable and FirstEnergy
has failed to demonstrate that closing the Plaotsldvhave a negative economic impact

on Ohio.

e. FirstEnergy failed to satisfy additional factors
for approval of Rider RRS that the PUCO
identified in the AEP ESP Il Order.

I. FirstEnergy failed to provide for rigorous
PUCO oversight of Rider RRS.

As Staff witness Dr. Choueiki stated, the four AEBP 11l Order factors
identified above are necessary but not sufficiengfanting a PPA® Dr. Choueiki
testified that the AEP ESP Ill Order identified aduhal necessary conditions that a
utility must address before the PUCO should appeo®A Ridef>® One of the
additional necessary conditions that the PUCO ifledtmust be satisfied in order for it
to approve Rider RRS is rigorous PUCO oversighhefRider?* Various Intervenors
state in their Initial Brief that the Stipulatioatisfies this requirement: Yet, the
evidence in the record shows that the contemplatgdilation does not provide for

rigorous PUCO oversight..

27 p3/EPSA Ex. 5 at 32 (Kalt Supplemental).

288 Staff Ex. 30 at 10 (Choueiki Direct).

289 Staff Ex. 30 at 10-11 (Choueiki Direct).

2% See AEP ESP Il Order at 25.

291 gee Staff Initial Brief at 14-15; FirstEnergy iaitBrief at 73-76.

61



For example, the Stipulation allows the PUCO on$pacific review of revenue
and cost data used in determining the PPA Ritfddowever, to pursue prudency or rate
issues related to the PPAs, the PUCO would be da@eomplain to FERE® Such a
scenario does not give the PUCO enough controlersgght over the proposed Rider.

FirstEnergy also states that it, not customers |avba responsible for amounts
disallowed for recovery through Rider RE$But, as OCC/NOAC noted in its Initial
Brief, the PPA has an early termination clause Waild permit FirstEnergy to terminate
the PPA if the PUCO were to discontinue or disaltetail rate recover§’ In the event
of a cost disallowance by the PUCO or any termamatihese costs would be borne not
by FES but by FirstEnergy. And while the Utiliti®uld not be able to pass these costs
on to customers through Rider RRS , they wouldtentially harmed by the non-
recovery of these costs, while their competitiidiate and thus shareholders are
ensured a guaranteed recovery of the PPA chargéstcothe Utilities ® FirstEnergy's
obligation would harm its financial solvency anatdmse its ability to provide reliable
service. Accordingly, the PUCOQO'’s practical abiliotyensure reasonable rates to
customers is seriously compromised by the PPA’'eveclause, even if it has rigorous
oversight (which it does not as discussed earlier).

In addition, a cost disallowance by the PUCO calé impact customers
through the Significantly Excessive Earnings TESEET”). Under R.C. 4928.143(F), at

the end of each annual period of the ESP, thetylihs the burden to show that its

292 gee FirstEnergy Ex. 154 at 8 (Third Supplemeritalifation).
293 5ee Staff Ex. 12 at p. 15 (Choueiki Direct).
294 FirstEnergy Initial Brief at 74.

295« _in the event that Seller learns that a requievernment Approval is lacking and after reasonable
effort is not and will not be forthcoming...then ®elmay upon ten (10) days written notice to Buyers
terminate the Agreement.” FirstEnergy Ex. 156 aflE)J Set 1-INT-25 Attachment 1, Revised).

2% SeeFirstEnergy Ex. 154 at 8 (Third Supplemental Stifiah).
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earnings were not significantly excessive. Sigalfity excessive earnings are
determined “by whether the earned return on comeuuity of the electric distribution
utility is significantly in excess of the return common equity that was earned during
the same period by publicly traded companies, ol utilities, that face comparable
business and financial risk* If the PUCO finds that such adjustments, in thgregate,
did result in significantly excessive earningshall require the utility to return to
consumers the amount of the excess by prospedjustments$ ® As FirstEnergy
admitted, if FirstEnergy experiences losses thralighllowances under Rider RRS,
those losses will be factored into the utility’atstory SEET>° That is, if FirstEnergy
experiences losses it will decrease FirstEnerggtisgrn on equity. If FirstEnergy has a
lower return on equity then it will be more likely pass the SEET review. And, if
FirstEnergy passes the SEET review then customiérsat/receive a refund from SEET
as is statutorily required.

Finally, the PUCO Staff claims that the “Stipulatiwvill provide that the PPA
units are managed efficiently and bid competitivielyhe PIJM market with full
Commission oversight to assure complian®®However, there is no language on page
eight of the Stipulation, which Staff cites to s Initial Brief, that addresses or provides
for such assurancé® The assurance provided from FirstEnergy regaritingidding
strategy is that it “will evaluate market conditsoat the time offers are made and will

éBOZ

implement a strategy that attempts to maximizemage” “ This statement cannot be

297R.C. 4928.143(F).

298 R.C. 4928.143(F).

29Tt XXXVI at 7606-7607 (Mikkelsen) (Public).

390 staff Initial Brief at 8-9, citing to FirstEnerdsx. 154 at 8 (Stipulation).

301 See FirstEnergy Ex. 154 at 8 (Stipulation).

392 OCC/NOPEC Ex. 4 at 60 (Wilson Direct) citing Fiisergy response to NUCOR set | INT-51.b.
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seen as a serious commitment or legally bindinggabbn to operate the Plants
contemplated in Rider RRS in a just and reasonable And, it should not be seen as a
commitment that bolsters the PUCQO’s alleged ovatsif the proposal.

il. FirstEnergy failed to “commit to full

information sharing with PUCO and its
Staff” regarding Rider RRS.

An additional condition identified in the AEP ESIPQrder is a commitment to
full information sharing with the PUCO and its §f FirstEnergy and PUCO Staff state
that FirstEnergy will provide Staff, upon reasomatd@quest, with FES’s fleet information
on any cost component to assist Staff as it cosdtsteview of Rider RRE? This
commitment is not equivalent to “full informatiohaing.”

First, Staff does not haveright to a full information review. Staff must
determine what information it wants to receive #meh request that information from
FirstEnergy*® FirstEnergy might then refuse to share the infdiona This is not
compliant with full information sharing.

Second, the information that Staff can reviewnsited to FES’s fleet information
on “any cost component.” This is not a “full infoatron” review. In compliance with
R.C. 4905.15, FirstEnergy should be required taifirto the PUCO, in such form and at
such times as the PUCO requires, such accountwitsepnd information as shall show
completely and in detail the entire operation &f public utility in furnishing the unit of
its product or service to the pubff® Thus, the PUCO will not have the ability to fully

review all purchasing and expenses of FES.

393 See AEP ESP Il order at 25.

304 See FirstEnergy Initial Brief at 74; Staff InitBtief at 15.
3% See FirstEnergy Ex. 154 at 8; PIM/EPSA InitiaéBait 29.
3% See R.C. 4905.15.
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In addition, FirstEnergy admitted that not all inf@tion related to the proposed
Rider RRS will necessarily be available. As sevararvenors state and FirstEnergy
witness Mikkelsen admitted, OVEC has made no comanit to share information with
the PUCO®’ Indeed, Ms. Mikkelsen confirmed that the inforratsharing commitment
in the Stipulation does not extend to informatibat's solely in the possession of
OVEC®

Next, as P3/EPSA state, the Stipulation does raighe for information sharing
related to any bilateral contracts between Firstgnand third partie?’ Nothing under
the Stipulation precludes FE from entering int@tgital contracts with third partié¥
Under the Stipulation, Staff would not have acdesaformation related to that contract
because Section V.3.b. only applies to FES’ flefgrimation®*

Therefore, the Stipulation does not commit to iinfbrmation sharing. And
FirstEnergy’s approach to avoiding regulatory sogubf its re-regulatory plan should be
denied.

iii. FirstEnergy failed to provide a legitimate
alternative plan to “allocate Rider RRS’s

financial risk between FirstEnergy and
customers.”

Another necessary condition that the PUCO idemtifraist be satisfied in order
for it to approve Rider RRS is a risk-sharing meusa of the rider’s risk between

FirstEnergy and its customeY$.As FirstEnergy states, the Stipulation contemplate

307 Tr, XXXVI at 7521 (Mikkeslen) (Public); RESA Initi Brief at 33-34.
308 Ty, XXXVI at 7521 (Mikkeslen) (Public).

399 P3/EPSA Initial Brief at 29.

10 p3/EPSA Initial Brief at 29.

311 p3/EPSA Initial Brief at 29.

12 5ee AEP ESP IIl Order at 25.

65



risk-sharing mechanism that potentially providegaf100 million in credits to
customers for years five through eight of Rider RE%or example, through the risk
sharing mechanism customers will receive a craditéar 5 of $10 million in the
aggregaté™ If Rider RRS produces an aggregate credit of $6omj FirstEnergy will
contribute an additional $4 million to consum&rslf Rider RRS produces a credit of
$15 million, FirstEnergy does not have an obligatio provide an additional credit to
consumers$® Therefore, the benefit to customers is not guaexhtThis is not true risk
sharing between FirstEnergy and its customers.

FirstEnergy’s risk is capped at $100 million wiilestomers’ risk is not capped.
OCC witness Wilson has projected that Rider RR$acmst Ohioans approximately $3.6
billion. FirstEnergy’s risk-sharing proposal wouldly potentially cover a paltry $100
million of this cost. That would leave $3.5 billiém be paid by customers. And while the
final expenses could be even higher for custonk@rstEnergy’s risk will never exceed
$100 million. This is not a just and reasonabld fl@aconsumers.

As discussed by OCC witness Wilson, a reasonati#teshiaring proposal would
modify Rider RRS so that it is cost-neutral fortomsers, at least in an ex ante, forecast
expected value sense, and so that the actual seebicbenefit of the Plants would be
shared between FirstEnergy and custorm€rSuch a sharing rule would provide
customers some protection, and would also restore ©f the incentives to FirstEnergy

to maximize revenues and minimize costs that RRRRS, as proposed, eliminateg.

313 FirstEnergy Initial Brief at 75.

31 FirstEnergy Ex. 154 at 7-8 (Third Supplementgd@tition).
315 FirstEnergy Ex. 154 at 7-8 (Third Supplementgd@tition).
318 FirstEnergy Ex. 154 at 7-8 (Third Supplementgd@tition).
317 OCC/NOPEC Ex. 4 at 65 (Wilson Direct).

318 OCC/NOPEC Ex. 4 at 65 (Wilson Direct).
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iv. The AEP ESP lll Order factors are not
adequately focused on utility customers
and should require FirstEnergy to
demonstrate compliance with additional
factors for the benefit of consumers.

FirstEnergy asserts that it satisfies the faatgtablished by the PUCO in the
AEP ESP Ill Orde?™ Yet, as OCC/NOAC stated in its Initial Brief, tA&P ESP Il
Order factors are inadequate for consumer proteetim should be expand&d.
OCC/NOAC recommends that the PUCO additionally mwrsvhether the PPAs and
Rider RRS benefit customers. With the balancedidenation of benefits of the Rider
RRS to FirstEnergy and FES, as well as to consumterests, the PUCO will be in a
position to evaluate theetbenefits of the PPA and Rider RRS and, thus, déterm
whether the Rider RRS is in the public intefésThe additional quantitative factors the
PUCO should consider fall into two categories: tfie) Rider RRS’s potential
cost/detriment to consumers and (2) the cost akatty the same benefits that the PPA
and Rider RRS provide compared to alternativesdabald provide greater benefits:
Indeed, failure to consider these additional factwuld result in unreasonable rates and

violations of state policy*

319 See FirstEnergy Initial Brief at 124.

320 See OCC/NOAC Initial Brief at 135-146.

321 See OCC/NOPEC Ex. 2 at 8-9 (Sioshansi Supplemental
322 5ee AEP ESP IIl Order at 33.

33 5ee R.C. sec. 4928.02(A).
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4, The individual provisions of the electric secuty plan,
as modified by the stipulations, standing on theiown,
are not reasonable and do not benefit customers.

The practice of shopping for signatures shouldbgotountenanced by the PUCO.
It is all the worse where utilities, such as héuad their financial inducements for
signatures with other people’s money.

This practice also contributes to the failure @& inducements to have a nexus
to the utility’s core issue before the PUCO. Theserous terms are harmful to
FirstEnergy’s customers who would be asked to pdgRRS plus all the inducements
to the other signatory parties. For that reasaPtdCO should not consider the
Stipulation as a package under the second andglors.

Because the signatures on the settlement wereneldt#irough financial
inducements, and financed with other people’s mebejng Ohioans’ hard-earned
money the PUCO should not accept at face valughiedirst prong of the PUCO'’s
settlement standard has been met. The settlemamatanegotiated in a give-and-take
exchange vyielding the best result (for consumdrf)easettlement’s conclusion. The
Stipulation should not be evaluated under the tpreag test. At a minimum, it should
not be viewed as a package.

Furthermore, because the inducements to sign thel&ion bear no relationship
to the core of FirstEnergy’s Application, Rider RRI$ Stipulation should not be viewed
as a package with regards to the PUCO’s seconthinddbrongs of the test* Finally, it

was argued that these unrelated terms that indotteds to sign the Stipulation should

324 OCC/INOAC Initial Brief at 28-32.
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be evaluated on their own merits, and not undetitrez-prong test for this
Stipulation®®
Not surprising, the signatories who filed a briefiid the three-prong test to be a
comfortable and familiar path for them to followarder to argue for the Stipulation’s
approval to the PUCE® However, PUCO precedent has cautioned that stderments
where signatory parties receive cash and cash &eguig will not be looked upon
favorably®?’ The PUCO should follow its guidance in this reganad not view the
Stipulation in this case as a package. Because #re provisions that are unrelated to
the core issue in this case (the PPA and Rider Rir)also because for many of the
specific giveaways customers (not the Utilitieshair shareholders) would be paying for
the agreed upon subsidies. “This approach is napanopriate way to conduct
ratemaking and public policymaking®®
a. PUCO should not use its three-prong test for
reviewing settlements to decide this case; but at a
minimum the PUCO should not consider the

settlement as a “package” under the three-prong
settlement test.

The settlement is a hodgepodge of unrelated temaishould disqualify it from
being considered as a “package” under the secahthad prongs of the PUCQO’s

settlement test® For treatment as a package, a settlement shaukdterms that, in the

25 OCC/INOAC Initial Brief at 28-32.
326 See FirstEnergy Initial Brief at 36 — 10DEG Initial Brief at 3-20; PUCO Staff Initial Brig:12.

327|n the Matter of the Application of Columbus Sorritower Company and Ohio Power Company for
Authority to Recover Costs Associated with thendite Construction and Operation of an Integrated
Gasification Combined Cycle Electric Generation iltyg Case No. 05-376-EL-UNC Order on Remand at 11-12
(February 11, 2015). (Emphasis added).

322 OCC/INOPEC Ex. 11 at 7-8 (Kahal Second SupplemBiriatt).

329 OCC/NOPEC Ex. 11 at 6-10 (Kahal Second Suppleefitdowever, the Signatory Parties to this
Stipulation and parties to future stipulations $thdne forewarned that such provisions are strodigfavored by
this Commission and are highly likely to be stritiem any future stipulation submitted to the Cdesion for
approval.”)
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context of an application, have a sufficient nelzesveen each other and can be lawfully
and reasonably considered in the case as¥ife@tipulation terms pertaining to
implementing federal advocacy and a transitionRY &ate design have no connection to
the PPA or Rider RRS. Terms that are merely inchergs to join the settlement and the
IGS side deal lack a reasonable nexus to the dutfj¢ite case, the PPA and Rider RRS,
and are therefore not a package. In a case allegkdut “hedging” electric generation
costs, there is no nexus to the various terms sswks that have shown up for the first
time at case-end in a settlement--other than timestenduced others to sign.
OCC’s/INOAC's position was shared by ELPC witnesbd&m who
recommended that the PUCO give no weight to thtesstnt terms that supplement or
expand the Utilities’ Application because so mahthose terms have no direct
relationship to FirstEnergy’s proposat.Furthermore, RESA witness Kalt said that if the
PUCO would give the stipulation deference as aKpge” it would allow for terms that
are unreasonable or even outrageous for consumbesdccepted, in the name of
considering the package without items having taviddally withstand PUCO
scrutiny®*? It should not be done. As RESA witness Kalttartrecommends, each
provision should be taken head on and reviewedsoowin merits>3*

The terms in the Third Supplemental Stipulationsgrecifically tailored to the

individual parties to be induced to sign (generallyhe expense of other customers).

3301n the Matter of the Application of Duke Energy ®to Adjust Rider DR-IM and Rider AEU for 2012
Smart Grid CostsCase No. 13-1141-GE-RDR, Opinion and Order at 1April 9, 2014). (The PUCO
ruled that issues which are “not contained withia intended subject matter” of the utility’s apption,

are the subject matter of other ongoing PUCO pmtiogs, and contemplate programs which are, thys far
not in existence or in operation are not relevaitth wegard to the consideration of the utility’spdipation

and should not be considered for purposes of tte@throng test.)

BLELPC Ex. 28 at 6-7 (Rabago Direct).
332 OCC/INOAC Initial Brief at 34.
3337, XLI at 8717 (Kalt).
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This should not be confused with benefits to custiengenerally or the public interest.
This section of the brief does not address thetméat lack thereof) of these various
unrelated provisions, but rather addresses whydbayot belong as part of a settlement
package for the PUCO to review in its deliberatiohthis proceeding.

I. The Stipulation’s federal advocacy
provision holds no nexus to Rider RRS.

The Third Supplemental Stipulation includes a pmn that “requires the
Companies to engage in advocacy at the federdl teygomote market enhancements
such as a longer term capacity product or similarket improvement$* Under the
Third Supplemental Stipulation, prior to making dilings related to such advocacy, the
Companies will inform Staff of their intentionsn addition, during the eight year term of
Stipulated ESP IV, the Companies will provide tr@@nission with a public, quarterly
update regarding the Companies’ take on the sfattolesale electricity markef&>
FirstEnergy’s Initial Brief does not discuss orbaleate as to how this provision benefits
customers or the public interest. There is noudision as to how this provision relates to
the core issue in this case — the PPA or Rider RR$act the quarterly updates
FirstEnergy provides to the PUCO, is “from the [itlés’] perspective,®*® not the
customers’ perspective. Therefore, this provisibauld not be included as part of the

package being evaluated by the PUCO in this case.

334 FirstEnergy Ex. 154 at 9 (Third Supplemental Sioon).
335 FirstEnergy Ex. 154 at 9 (Third Supplemental $ifion), Sealso, FirstEnergy Initial Brief at 110-111.
33 FirstEnergy Ex. 154 at 9 (Third Supplemental $ition).
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il. Imposing upon consumers the transition
to a straight fixed variable rate design is
not appropriate for inclusion in the
package of this Stipulation.

FirstEnergy argues that Stipulated ESP IV provideshe Companies to file a
case before the PUCO to transition to a proposedkt fixed variable (“SFV”) cost
recovery mechanism for residential customers’ lsteibution rates. FirstEnergy
alleges that this qualitatively benefits custonimrgiving the PUCO and interested
parties a proposed decoupling mechanism to evalaatepportunity they would not
have absent Stipulated ESP I\?*” This statement is patently untrue. FirstEnemyla
propose a straight fixed variable rate designaméxt distribution rate case.

The PUCO instituted a proceeding to review possihknges in electric
distribution rate design (Case No. 10-3126-EL-UNO)stribution Rate Design
Proceeding”}*® In that proceeding FirstEnergy filed comments theluded a
discussion of SFV rate design. In those comméimtstEnergy generally opposed the
use of SFV rates, and recommended thay efforts to implement a straight fixed
variable approach for electric utilities not move brward until the electric utility's
filing of its next base distribution rate case.**° In that same proceeding, the PUCO
issued an Entry that made it clear that it haseltheined thathe most appropriate
proceeding for additional opportunities for input would be in each electric utility's
next distribution rate case where implementation of SFV rate design should be

considered. ... Nothing in the Order precludes amtydeom commenting on or

337 FirstEnergy Initial Brief at 32 (emphasis addégtions omitted).
338 0CC Ex. 35 at 9 (Rubin Supplemental).
$390CC Ex. 35 at 12 (Rubin Supplemental) (emphasied)d
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presenting evidence regarding a specific rate debigt is proposed as part of a utility's
distribution rate case by the utility, Staff or astyer party.®*°
The PUCOQO’s Distribution Rate Design Proceeding destrated that the inclusion
of the SFV rate design as a provision in the Séiaih in this proceeding was
unnecessary. Transitioning to a Straight Fixedakde rate design from both
FirstEnergy’s and the PUCQO’s perspectives wouldhbee appropriately addressed in the
Utilities’ next distribution rate case. Therefpbecause the Straight Fixed Variable rate
design has no nexus to Rider RRS, this provisi@ulshbe evaluated on its own merits
in the Utilities’ next base distribution rate caaad should not be considered as part of a
package for the consideration of the Stipulatiodasrthe PUCQO'’s three-prong test.
iii. Cash and cash equivalents paid to
signatory parties to promote providers
and their programs for low-income
customers, energy efficiency and
economic development have no

relationship to the core issue in this case —
the PPA and Rider RRS.

The Third Supplemental Stipulation proposed thatRlJCO authorize paying
OPAE $1,000,000 per year from 2016 to 2023, fartal of $8,000,000, to fund a “fuel
fund” to be administered by OPAE: OPAE will also receive five percent of the
$6,000,000 per year for 8 years for the Commundyr&ctions program, which will be
charged to customers through Rider DSE or othéelicgigbe rider, as an “administrative
fee.”®*?n total, OPAE will receive $2,400,000 under thip@ation. Additionally, the

Cleveland Housing Network will be allocated $1.liom of this annual funding for each

300CC Ex. 35 at 11 (Rubin Supplemental) (originapkasis).
341 FirstEnergy Ex. 154 at 17 (Third Supplementaluion).
342 FirstEnergy Ex. 154 at 17 (Third Supplementaluifon).
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year of the ESP for a total of $13.6 millidi. Accordingly, OPAE and Cleveland

Housing Network's signatures on the settlement wbtained through financial

inducements financed with other people’s moneyrgp&hioans’ hard-earned money.
PUCO Staff Witness Scheck expressed concerns altmiher the Community

Connections program had been implemented effigiertlle testified that the Staff did

not know if savings that had been achieved undeptbgram were achieved in the most

cost-effective and efficient mann&f. As a result, he recommended that the program be

competitively bid to assure maximum savings to @uetrs:

Q. What would you recommend the Companies do with
respect to the Community Connections low income
program?

A. The Staff does not believe that the Community
Connections Program has been competitively sourced
the past. The Staff recommends that the Community
Connections Program be competitively bid out asg to
achieve the maximum of savings per dollar sperthby
Companies to acquire the benefits of reducing loeome
customers’ bills. In many cases, low income custsraee
percentage of income payment plan (PIPP) custoasers
well, so reducing their costs through the Community
Connections Program would also net a reductiohen t
costs paid by all other customers who pay into the
universal service fund that funds the PIPP
Program®*®

The PUCO should heed the advice of Mr. ScheckdfStipulation is approved
and the Community Connections Program funded atikhbe competitively sourced to

maximizethe savings from the program for Ohio consumers pdwy to fund

programs for the consumers who receive the bertaatsothers pay.

343 FirstEnergy Ex. 154 at 17 (Third Supplementaluifion).

344 pUCO Staff Ex. 11 at 3-4 (Scheck Direct).
345 |C|.
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FirstEnergy is also funding ($8 million over eigigtars) for a pilot Customer
Advisory Agency to “ensure the preservation andaginocof the competitive market in
Ohio.”*® Finally, FirstEnergy has included in the Stipidata provision to promote
economic development programs in its service tagriby supplying $3 million per year
(for 8 years)*’

FirstEnergy has included the economic developmerdifig, low-income
funding and consumer advisory agency funding prorsin their Initial Brief as
quantitative benefitd*® The Utilities highlight the fact that they will heeek to recover
the costs associated with these items from cuswifieHowever, the small scale of
these provisions help demonstrate why they shootidhe included as part of a settlement
package. In total FirstEnergy is funding thesegpams over the 8-year term of the ESP
at $52.04 million. Contrast that with the estintb$3.6 billion (or more) potential cost to
consumers if Rider RRS is approved by the PUCCe HHCO should not consider these
small provisions, which served to induce certairtips to sign the Third Supplemental
Stipulation, as part of a settlement package.

The proposed Customer Advisory Agency consistsrstEnergy allocating
funding to the CHN, CPA, and CEOGC to presumablgrm customers about
competitive choice®>° The work of the proposed Customer Advisory Ageappears to
be duplicative of the efforts of the OCC and theJ@in advancing state competitive

policies as enumerated in R.C. 49280Both agencies provide resources to help Ohio

348 FirstEnergy Ex. 2 at 14 (Stipulation).

347 FirstEnergy Ex. 154 at 17 (Third Supplementaluifon).

348 FirstEnergy Initial Brief at 17.

349 FirstEnergy Initial Brief at 17.

30 FirstEnergy Ex. 2 at 14 (Stipulation).

%1 See FirstEnergy Ex. 154 at 16 (Third Supplemétipllation).
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consumers understand competitive choices that rhiglaivailablé>* Duplication is not
necessary and begs the question of whether th@@astAdvisory Agency is just
intended to become another future signatory fastEimergy settlements.

Ironically, the three agencies predominately prevadsistance to low-income
Ohioans who may bi@eligible to make competitive choices for an energy supglier
they are on the PIPP Plus program. Again, this\&arttemonstrates these low income
programs to be more window dressing than a sepomgsion that should be included in
a package of benefits in support of the Third Seimantal Stipulation.

And the financial inducements continue. COSE al@dUfO are being provided
with $0.54 million and $0.4 million, respectively, association with the Ohio Energy
Efficiency Resource Prografn® Akron is receiving the unquantified benefit of
FirstEnergy agreeing to keep its headquartersarAftron area for the length of the
proposed ESP>*

It should not be lost on the PUCO that none ofdlsgnatory parties that
received the cash and cash equivalents discusseé &iled an initial brief in support of
the Utilities’ proposal in this case. The PUCO ddmot include the cash and cash
equivalent provisions of the Third Supplementap@ation when it is considering the
merits of the stipulation These pay outs meretyestas inducements in exchange for
signatures on the settlement, to be included ackage of benefits for resolving this

case. It is bad public policy.

%2 FirstEnergy Ex. 2 at 14 (Stipulation).
353 FirstEnergy Ex. 154 at 15 (Third Supplementaluifon).
34 FirstEnergy Ex. 154 at 17 (Third Supplementaluifion).
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iv. The Side Deal with IGS is shameful, not
even part of the Stipulation, and should
not be included in the package of benefits
analyzed by the PUCO in resolution of
this case.

The IGS side deal with FirstEnergy is just thagjde deal. It is not part of the
Third Supplemental Stipulation, and thus has nagsé® the core issue in this case. No
other signatories to the Third Supplemental Stipartesigned the side deal. If one
wondered how much worse for consumers could ageisinat already used billions of
dollars of Ohioans’ money for a power purchase ement, IGS and FirstEnergy
provided an answer. Their idea is to increasesthedard offer that consumers pay. For
shame. The side deal is intended to eliminatestidvedard offer from the consumers’
shopping cart. However, the standard offer is ireguunder R.C. 4928.14%°. In fact,
the PUCO has previously rejected this awful ideditainish the consumer protection of
the standard offer, and should reject it again.

No other signatory parties offer support of thensdiard offer increase, in
testimony or their briefs. FirstEnergy doesn’t @ it in testimony or briéf®
However, to demonstrate the fact that this sidé¢ idamneeded the PUCO need look no
further than FirstEnergy’s Initial Brief where duits “the [Utilities’] territories have the
highest shopping levels in the State’”

The PUCO should also note that IGS had made thassamilar proposal in the

PUCO'’s investigation of Ohio’s retail Electric Sex Market (Case No. 12-3151-EL-

%% The side deal’s attempt to eliminate the standardce offer in contravention of R.C. 4928.144 idolation
of the regulatory principles and practices profifp@ PUCQO's test.

3%|GS Side Deal (“IGS agrees to advocate in it bri€ase 14-1297-EL-SSO for the [PUCO] to incliméhe
[Utilities’] ESP a retail incentive rider set ataeand the [Utilities] agree not to oppose.”)

%7 FirstEnergy Initial Brief at 104..
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COl). Inthat Case, the PUCO rejected IGS’s praptzseliminate the SSOP as the
default service. IGS stated in comments:

IGS disagrees with Staffs conclusion and asseatstitie
current SSO structure severely inhibits customearaness
and participation in competitive markets, makingaesmess
and participation unlikely to increase if the cutrdefault
rate structure is maintained. IGS urges the Coniarnigs
take affirmative and immediate steps to transibegond
the current default rate structure and to allow@uers to

choose immediately a non-SSO product when theyigign
for distribution servicé™®

The PUCO rejected it IGS proposal instead deciding:
as recommended by Staff and supported by the naguiri
conunenting stakeholders, that the SSO should rethaidefault
service at present. As discussed in the Work Rtenauction
process has, to date, been successful in prodaomg@etitive
prices and benefits for even those customers wherily choose
not to shop for their own suppli&t’

IGS has tried unsuccessfully to eliminate the stath@ffer in the 12-3151 PUCO
market investigation case. The side deal is mexegpackaging of its prior proposal in
the 12-3151 case. Therefore, the doctrines ofudisata and collateral estoppel operate
to preclude the relitigation of a point of law aict that was at issue in a former action
between the same parties and was passed upondoytao€competent jurisdiction. The
doctrine of collateral estoppel has been applieatiministrative proceeding’

The side deal should not be considered part gp#oage that the PUCO

evaluates in deliberation of this case.

38 pUCO’s investigation of Ohio’s retail Electric Siee Market, Case No. 12-3151-EL-COlI, Finding amded
at 17 (March 26, 2014).

¥9pUCO’s investigation of Ohio’s retail Electric Siee Market, Case No. 12-3151-EL-COlI, Finding amded
at 17 (March 26, 2014).

30 5ee, e.gOhio Consumers’ Counsel v. Public Util. Con{@006), 110 Ohio St.3d 394, 399; 853 N.E.2d 1153;
2006-Ohio-4706.
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V. The base distribution rate freeze has no
bearing or relationship on the PPA or
Rider RRS, and should not be included a
part of a settlement package.

FirstEnergy has extended the base distributionfragze through the 8-year term

of the ESP, assuming that base rate cases anddReaiDer create a “wash” where the

cost increases under both are presumed to berhe*$a The benefits of a distribution

rate freeze have no relationship to the PPA andm&RiRS, and are illusory because

during this same 8-year term, FirstEnergy will bereasing its spending caps for Rider

DCR by $30 million per year (between June 1, 20id May 31, 2019), $20 million per

year (between June 1, 2019 and May 31, 2022), a@drifllion per year (between June

1, 2022 and May 31, 2013%

In addition, Wal-Mart noted how complex FirstEnegggiistribution rates are.

Wal-Mart stated:

The Companies' rates are inordinately complex thed
Companies' proposal here does not lessen that eaitypln fact,
the Companies' proposal in this case makes chaogse
existing rate riders, creates two new rate ridamgl, eliminates six
other rate schedules, riders, or portions therebile leaving
nearly 30 other rate schedules and riders uncharigeda
commercial customer such as Walmart who wisheagage in a
bill analysis, it must examine more than 30 ratdwedules or
riders as well as applicable base rates to deterthim billing
impact. As a company who operates throughout the UnitetéS§ta
Walmart deals with numerous electric utilitiesWWalmart's
experience, the Companies' rate schedules require extensive
analysis than most other utilities with which iteddbusines3.he
situation with the Companies is, simply put, untdaaand it is
quite frankly unreasonable to force customers teuiake such a
complex and confusing review of the Companies' aatérider
framework simply to understand their monthly eliedhills.*®

31 FirstEnergy Ex. 154 at 13 (Third Supplementgl@éition); Sealso,FirstEnergy Ex. 50 at 7 (Fanelli Direct):
Tr. XX at 3930 (Fanelli).

352 FirstEnergy Ex. 154 at 13 (Third Supplementaluifon).
353 \Wal-Mart Initial Brief at 3-4.
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Wal-Mart's recommended solution is for the Utdgito file a base distribution

rate. Wal-Mart stated:

Accordingly, the Commission should take this oppoitly to
evaluate ways to simplify the Companies’ rate stinecin
pertinent part, the Commission should require tbm@anies to
file a base rate case timed to coincide with theckusion of the
initial proposed ESP term so the multitude of @siments
reflected in the currently overwhelming numberair(ent and as
proposed) rates and riders can be examined andtjadierolled
into base rate®*

The distribution rate freeze is without a nexuth®PPA and Rider RRS. It perpetuates
the complexity that is built into FirstEnergy’seadtructure. Therefore, the PUCO should

not include this provision as part of a settlenatkage when evaluating the PPA and

Rider RRS in this case.

5. Even if the PUCO uses the three-prong test to alate
the stipulated electric security plan, contrary to
OCC/NOAC's recommendations, the electric security
plan fails customers.
The PUCO should adopt OCC/NOAC's recommendatioauiew the Stipulation
outside of the three-prong test, as explainedezarlithis brief. If the PUCO declines to
do so, then it should accept our recommendatidmich elaborate on why the

stipulated electric security plan should fail undithree of the prongs of the PUCO's

three prong test.

364\Wal-Mart Initial Brief at 4.
365 5ee OCC Initial Brief at 34-118.
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a. The parties to the Stipulations did not represat
diverse interests.

OCC/NOAC explained in their Initial Brief why thsipulations are not
representative of a diversity of intere¥8.Rather, it is the non-signatory parties who
have unique and diverse interests, but are unitéiaeir opposition to the Utilities'
stipulated electric security plan. The non-sigriatorepresent a wide range of interests
that should not be discounted: marketers and ppvegtucers®’ environmental
interests°® aggregatoré®® the independent market monitor, residential custsgrand
various manufacturers. The fact that so many detarand important interests are not
represented speaks volumes. The PUCO should.listen

In addressing the diversity of interests criterieeveral of the signatory parties
allege that residential customers (beyond low-ine@ostomers) were represented by the
signatory parties. And there are claims that thatPUCO Staff represents all customers
and the public intere$f® These claims are untrue. They lack record support

With respect to the notion that low-income custasrae represented in the
settlement process, the PUCO should consider thetfat at least one of those low
income signatory parties, the Consumer Protectiesogiation, is defunct. That
information has been proffered by OMA. The Attoriexaminer precluded OMA
Witness Professor Hill from submitting pertinerfioinmation on this issue.

The proffered evidence raises questions aboutdtiiement process. If the

concerns regarding the Consumer Protection Assogiate true, then it is an

%° OCC/NOAC Initial Brief at 37-39.

357 Dynegy, Direct Energy, PIM Power Producers, EFSalon, Constellation.
%% Sierra Club, Environmental Defense Fund, and ELPC.

% NOPEC and NOAC.

370 FirstEnergy Initial Brief at 38, relying upon RiEnergy Ex. 155 at 2-3, 8 (Mikkelsen Fifth
Supplemental Testimony).
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understatement to request that the PUCO shouldngiweeight to the Consumer
Protection Association's December 1, 2015 signainride Third Supplemental
Stipulation. And a PUCO inquiry about its settlerprocess should include: (1) that a
signatory cannot be considered a capable knowlédgearty, with regards to the first-
prong of the test, if it has shut its doors in Asig@and is no longer providing services to
Ohioans? (2) that the Consumer Protection Associatiould be challenged if it is
defunct; (3) that it is questionable how the ConsuRrotection Association could sign
the Third Supplemental Stipulation with FirstEnergy was defunct? And (4) how will
the settlement funding for the so-called Consunmeteetion Association (and any
money it would receive) be addressed regardind kel Supplemental Stipulation?
Furthermore, the PUCO should reverse the Attornenttner’s ruling that
excluded Professor Hill's testimony on the ConsuRm@tection Association. If this
information is true, as Professor Hill alleg&<then these entities have parlayed three
signatures (now should only be two if the ConsuRretection Association if defunct)
into four, further deluding the alleged diversityimterest in the Stipulation, under the
first prong. The number of “consumer” parties timatke up the “Citizen Coalition” (if
that organization should be considered, on its @srg signatory party) is reduced by
one, because Consumer Protection Association isidef Note also, regarding the
leveraging of signatures, that the Cleveland Haysletwork (a signatory party) is also a

member of OPAE? (another signatory party). Given these inter-fefethips between

371 OCCINOAC Initial Brief at 46-49.

372 Ohio Partners for Affordable Energy Motion to Inteme and Memorandum in Support at 2 (Aug. 14, 2014)

(OPAE states that they provide a list of their mership on their website, and Cleveland Housing Kekis
listed at http://www. Ohiopartners.org/index.phpigsamembership).
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those signatory parties, the clarity of the divigref interest under the PUCQO'’s first-
prong is blurred.

There are other issues raised by the signatotiepdahat bear upon questions of
who the signatory parties really represent. NUQsIERNS that "moderate income
residential customers" were represented by signgianties, citing to FirstEnergy EXx.
155, the Fifth Supplemental Testimony of Witnes&kdisen at 2-37° But when Ms.
Mikkelsen's testimony is examined, no such clarfound. Similarly, the PUCO Staff
claims that the city of Akron represents residémtisstomers,* but Akron’s motion to
intervene suggests otherwi&a.

And while FirstEnergy claims that the PUCO Stafinesents all customers and
the public interest’® the record is silent on this fact. FirstEnergglance on witness
Mikkelsen is misplaced.. Tellingly, the PUCO Siiggklf does not make this bold claim.

I. Prong One: The settlements were not the
product of serious bargaining among

capable, knowledgeable parties with
diverse interests.

As explained in the OCC/NOAC Initial Brief, the Senent agreements that
modified the ESP were not the product of seriougdiaing among knowledgeable
parties with diverse interestS. For one matter, there is unequal bargaining dukeo
superior bargaining position that FirstEnergy holtsder R.C. 4928.143(C)(2)(a), if the

PUCO modifies FirstEnergy's application, FirstEryemtay withdraw its application if

373 NUCOR Initial Brief at 7.

374 PUCO Staff Initial Brief at 4. The PUCO Staffalselieves residential customers are representeheby
Consumer Protection Association, an organizatiahighdefunct. PUCO Staff Brief at 4.

37> City of Akron Motion to Intervene, Memorandum inort at 4 (Oct. 1, 2014).

378 EirstEnergy Initial Brief at 38, relying upon RiEergy Ex. 155 at 2-3, 8 (Mikkelsen Fifth
Supplemental Testimony).

37T OCC Initial Brief at 35-37.
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the PUCO modifies it. A utility's ultimate power withdraw its application if it does not
agree with any modification is an insurmountablstable to engaging in serious
negotiations’’® This explains why the stipulations only minimathodified the core
provisions of the Utilities' application and Rid®RS. And it explains why the PUCO
Staff concessions were enormous--nothing shortaminaplete reversal of its principled
opposition to much of FirstEnergy's electric setyyplan, including Rider RRS.

Several signatories to the Stipulations presemti@imal arguments that the first
prong of the stipulation was met. In this regdmel PUCO Staff claimed that the
Stipulation results from serious bargaining amongvdedgeable parties is "obviou¥ ™
If it's so obvious, then it should be easy to exkplabut the Staff did not do so. In fact,
relatively little is known about FirstEnergy’s barging with the PUCO Staff. Kroger
also summarily claimed (without argument or citajithat the first prong of the test has
been met® NUCOR claimed that “hard” and “good faith negtias” took place,
referring to FirstEnergy Witness Mikkelsen’s tesimy of Dec. 22, 2014. NUCOR
Initial Brief at 7. In that testimony though, Mdikkelsen was only referring to
negotiations related to the December 2014 stippiatiAnd most importantly, Ms.
Mikkelsen did not use the words “hard” or “goodfidito describe the negotiations.
NUCOR'’s embellished claim is not supported by #eord, and accordingly, should be
given little if any weight. See also NUCOR Brig¢féawhere NUCOR alleges that there
can be no question that there was extensive bangeamd give and take among the

parties to the stipulation. Again, NUCOR proviaesevidence to support this allegation.

%8 See InRe FirstEnergy’s 2008 ESP Case. Case N8B&L-SSO, Second Opinion and Order, Opinion of
Commissioner Cheryl L. Roberto, Concurring in Rad Dissenting in Part at 1-2 (Mar. 25, 2009) {jcites
omitted).

379 Staff Initial Brief at 5.

380 Kroger Brief at 2.
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These allegations, provided without record supporeasoning, should be given no
weight.

Other parties including the Utilities, Ohio Enei@youp, NUCOR, and Material
Sciences weighed in, all concluding that there vgeréus negotiation with
knowledgeable parties, representing diverse intetes These claims will be addressed
seriatim.

a. Serious bargaining did not occur.

Several of the signatory parties stressed thatéigetiations were lengthy,

occurring over a series of months, where all hadogpportunity to participat&>
NUCOR also alleges that serious bargaining is pitesecause, inter alia, there was a
"persistent effort put forth by FirstEnergy and tiker parties to get more parties to join
along after the initial Stipulation was filet?® OEG claims that parties were able to work
sincerely to reach such a reasonable resoldffon.

Meetings did occur, discussions did take plpegties had an opportunity to
speak with FirstEnergy, and there were continudiasts by FirstEnergy to solicit (or
induce) additional signatories. But here the oppuoty to negotiate does not equate to

the ability to meaningfully negotiate.

%L NUCOR claimed that "hard" and "good faith negatias" took place, referring to FirstEnergy Witness
Mikkelsen's testimony of Dec. 22, 2014. NUCORi#hiBrief at 7. In that testimony though, Ms.
Mikkelsen was only referring to negotiations rethte the December 2014 stipulation. And most
importantly, Ms. Mikkelsen did not use the wordsard" or "good faith" to describe the negotiations.
NUCOR's embellished claim is not supported by #eord, and accordingly should be given little iffan
weight. SeealsoNUCOR Brief at 8 where NUCOR alleges that therelmamo question that there was
extensive bargaining and give and take among theepdo the stipulation. Again, NUCOR provides no
evidence to support this allegation. The PUCO khdisregard this claim as well.

382 Utilities Initial Brief at 37-39; Ohio Energy Grpunitial Brief at 21-22; NUCOR Initial Brief at 8; Material
Sciences Initial Brief at 46.

33 3ee, e.g., FirstEnergy Initial Brief at 37; MatéBciences Initial Brief at 46.
4 NUCOR Initial Brief at 7-8.
%5 OEG Initial Brief at 22.
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The PUCO should acknowledge (and solve) the probléh its settlement
process where there is unequal bargaining powerdegt bargainers. The utility (here
FirstEnergy) has superior bargaining power. Actwly, the PUCO should discount
and reject arguments that the first prong of thdeseent standard has been met.

b. Signatory parties that sign a
settlement for terms paid with
other people’s (customers) money

should not count in the PUCO’s
analysis of diversity of interest.

The Third Supplemental Stipulation is replete vgignatory parties who were
induced to sign the settlement, in exchange fon easl cash equivalents. These
inducements by and large are paid with other péopieney. In those circumstances,
the PUCO should not count that signatory party,thwrea party representing low-
income consumers or a large corporate customéngianalysis of diversity of interests
under prong one.

The PUCOQO'’s requirement for serious bargaining &haoot be considered
satisfied where the settlement outcome is thattitiey induced a party to sign by giving
the party cash or cash equivalents to be paid bthanparty. For the public interest and
fair government, the PUCO should end what Profedgdb(for OMAEG) termed the
“redistributive coalition®*®in PUCO settlements where money/wealth is transfieirom
one party (those in “the club® to another because “they can’ in PUCO negotiatidhs

This practice of offering case and cash equivalembbtain signatures also

contributes to the failure of various settlementii®to have a nexus to the utility’s core

3¢ See OMAEG Ex. 18 at 14 (Hill Supplemental); OMAE 19 at 18-24.
387 See OMAEG Ex. 19 at 11.
388 OMA Ex. 19 at 23.
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issue before the PUCO. Thus, the settlement ieslachodgepodge of issues that should
require separate applications or cases to be tagdyd in a public process.

For instance,dw-income programs should be addressed (and furidedinore
generic manner than the utility case approachlityJtiases involving issues of great
consequence to millions of Ohioans should not beipudated according to utility
inducements for the signature of a small fractiboamsumers to take a utility desired

action.

il Prong Two: The electric security plan, as
modified by the stipulations, does not
benefit customers and the public interest.

In OCC/NOPEC:s Initial Brief, we explained thatydrenefits to customers under
the stipulations pale in comparison to harms tHlte inflicted upon theni®® This is
because there are numerous and wide reaching mowithat will compel all customers
to pay, for the next eight years, billions of dadlabove- market based rates. The
additional costs spring from, inter alia, Rider RR%&he Distribution Capital Recovery
Rider**and the Governmental Directives Rid&f.And to be clear, the Utilities have
not identified the universe of costs customers lki#ly bear under the electric security
plan. The Utilities conveniently have no answerswhat future costs lie ahead for

customers under initiatives they are asking (of malasking) the PUCO to approve: grid

389 OCC/NOAC Initial Brief at 49-102.

3% o Witness Wilson testified that the estimatestecto customers for Rider RRS is $3.6 billion.
OCC/NOPEC Ex. 9 at 7 (Wilson Second Supplemental).

391 OCC/NOPEC Witness Kahal testified that over tiyateyear term of the ESP customers could be retjtdre
pay $915 million in distribution capital recovetyazges. OCC/NOPEC Ex. 11 at 23-24 (Kahal Supplerhen
Direct); Ex. 11A (Kahal errata).

392 OCC/NOPEC Ex. 11 at 26-27 (Kahal Second Supplaent
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modernization, governmental directives cost recpuasource diversification, and
straight fixed variable rate design.

As OCC/NOPEC's Initial Brief explains, all custers will also suffer under
provisions in the stipulations that unreasonably anlawfully shift risks (and costs)
away from the utility and onto their backd.As noted by the Independent Market
Monitor, FirstEnergy has not demonstrated and cademonstrate why customers
should bear these costs and take these risksyeflanformed generation owner is not
willing to do s0*** We agree with the Independent Market Monitor tfifttis not in the
interest of Ohio customers to assume the riskscaded with the RRS Assets for the
same reasons that FirstEnergy seeks through thex RIS to avoid such risks for its
shareholders®®

And there are provisions in the stipulations gcifically harm residential
customers by shifting costs to them to pay forfthencial inducements flowing freely to
other signatory partie§® These provisions favor a select few signatorigk@expense
of the overwhelming majority of other custom@&ts.

While the Utilities tout the benefits of these artder provisions of the stipulated
ESP, the benefits are overstated, vague, or unsigoiyd° To the contrary, many of the

so-called benefits are far more likely to harm oosers®®

393 OCC/NOAC Initial Brief at 69-77.

394 Independent Market Monitor Initial Brief at 3.

395 |d

39 OCCI/NOAC Initial Brief at 95-99.

397 OCC/NOPEC Ex. 8 at 7-8 (Kahal Second Supplemental)
9% See OCC/NOAC Initial Brief at 49-69.

399 OCC/NOAC |Initial Brief at 77 -81; 81-83; 92-95.

88



The Utilities claim that ESP 1V provides qualitaignd quantitative benefits that
it identified in the ESP v. MRO calculatidf OEG chimes in, arguing that the
stipulation provides beneficial modifications tagtEnergy's power purchase agreement
proposal™ The PUCO Staff offers meager support for the ilons when it
summarily opines (without record support) thatlieeefits are "large and broat{*
"touch many customers," and "are self-explanat&#y."

Much of the Utilities' claims center upon its ililylview of its Rider RRS. The
notion that Rider RRS will greatly benefit custoser disabused in OCC/NOAC's Initial
Brief.*** Additionally, OCC/NOAC address many of the sdehbenefits of Rider RRS
in a later section of this Reply Brief. The PUCWasId wonder, if Rider RRS is such a
great benefit to customers, why did FirstEnergyehtavoffer so many incentives to so
many parties to induce them to endorse (or not sgpit?

This only serves to highlight the important pdimt both RESA Witness Kalt
and ELPC Witness Rabago advanced at the evidettémng®® the PUCO should
consider Rider RRS (and all stipulation provisioms)its own individual merit-- not as
part of a package. OCC/NOAC's Initial Brief disses this position in detdif® Further

arguments are also presented in another sectithrisdReply Brief.

%0 FirstEnergy Initial Brief at 40.

‘L OEG Initial Brief at 22.

492 pyCO Staff Initial Brief at 6.

403 pyUCO Staff Initial Brief at 8.

94 OCC/NOAC lInitial Brief at 69-92; 102-144.

405Tr, XLI at 8717-18 (Kalt); Tr. XXXVII at 8203 (Rago).
%% OCC/NOPEC Initial Brief at 28-34.
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The Utilities claim a multitude of benefits existsder the electric security plan as
modified by the Stipulation®” We address settlement assertions as follows:

. FirstEnergy Assertion: Continuation of the suctidss
competitive bid process approved by the PUE0

The competitive bid process has been successéllowing SSO customers to
benefit from historically low prices for capacitggaenergy. However, under the
stipulations, customers will be paying subsidiesrand above the prices paid under the
competitive bid process. And under the ESP custem@l be paying for many different
provisions that have not been shown to benefit th&@@C/NOAC support the pure
competitive bid process offered as a market rdtr,oénabled under R.C. 4928.142.

. FirstEnergy Assertion: Ensures reasonably pricet a
reliable distribution servi¢&®

As explained in detail in OCC/NOAC's Initial Briefdding $900 million to
customers' distribution bills is not consistenthwiéasonably priced and reliable
distribution service. Additionally, as testifiegt @CC Witness Effron, all three utilities
are potentially overearning substantially for disttion utility service*'° This is due in
part to distribution rates (and Rider DCR) incoging a stale 10.5% return on eq(itty
--a return which is not reasonable under currenkataonditions:*?

Allowing the Utilities to freeze distribution rates 2007 levels does not little to

ensure reasonably priced and reliable distribugenvice. The PUCO should reject

outright the notion that distribution rates setrovime years ago are appropriate for

07 FirstEnergy Initial Brief at 76-113.

“%8 FirstEnergy Initial Brief at 76-79.

99 FirstEnergy Initial Brief at 80-92.

“90CC Ex. 18 at 17 (Effron Direct).

*1 OCC/NOPEC Ex. 11 at 22-23; Ex. 11A (Kahal SupplemigErrata).
*120CC Ex. 22 at 14 (Woolridge Direct).
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customers today. And it should not even considéding those outdated distribution
rates at 2007 levels for the next eight years.

The PUCO should instead heed the advice of PUC® \Bitness McCarter who
testified that the utilities should file a distriinn rate case no later than May 31, 268.
Ms. McCarter conveyed the PUCO Staff 's principigt & "holistic periodic review of
each company's finances is necessary to ensuralticatts are being appropriately
incurred and recovered™ She explained that a rate case permits the oveaalings of
utilities to be reviewed along with all expensed aevenued™® Ms. McCarter further
declared that "Staff believes it is a prudent ratprly practice to gain a holistic
understanding of the regulated distribution compamya regular basis.” This sound
advice demonstrates the detrimental effect of theilution rate provisions of the
stipulations.

. FirstEner%y Assertion: Grid Modernization will eovper
customers™®

The Utilities claim that the grid modernization pisions of the stipulation will
benefit customers. They claim that certain iniieg, if implemented, "should lead to
customer savings and promote retail competitiothénstate of Ohio**’

FirstEnergy did not reveal its grid modernizatidarpto the stipulating parties. It
did not reveal its grid modernization plan to tlmsstipulating parties. And it did not

reveal its grid modernization plan to the PUCOstdad, it insists that the grid

“3pUCO Staff Ex. 6 at 13 (McCarter Direct).
414 Id

415 Id

“1% FirstEnergy Initial Brief at 92-94.
17 FirstEnergy Initial Brief at 92.
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modernization plan will be revealed in time -- Hyd after the filing of the stipulated
ESP.

So the PUCO and customers are being asked toRirssEnergy that, inter alia,
1) there will be more than theoretical benefitsistomers; 2) that the benefits of the
undefined program will exceed the costs; 3) thatdbsts will be reasonable and 4) the
provisions of the program will be acceptable toPlR#CO and will be implemented.
This simply is too much to ask. The PUCO, becaiigke inherent uncertainty of the
grid modernization program, should give it no weitjf

R.C. 4909.15 contains a ratemaking process thmtsed on the science of
regulating monopoly distribution utilities for tipeotection of captive distribution
customers. In the public interest, the PUCO shasklthat process for considering
utility investment and related charges, and it $thdispense with FirstEnergy’s
approach.

. FirstEnergy Assertion: Significant commitment iadhe to
resource diversificatioh®

FirstEnergy claims it is making "an unprecedentahmitment to the promotion
of future resource diversity in Ohi8*® But the provisions are toothless, being either
subject to contingencies or unenforceable. Andotiogisions defy the freeze on
alternative energy enacted by the Ohio Generalmbiein Senate Bill 310 (with which
FirstEnergy would be well acquainted). Furtheshibuld be noted that FirstEnergy is, in

essence, selling back to the state and Ohi@dragpremium, renewables and energy

“183ee, e.g.In the Matter of the Application of Ohio Power @bdlumbus Southern Power Company for
Authority to Establish a Standard Service Ofggise No. 11-346-EL-SSO, Opinion and Order at 3D&c. 14,
2011)(PUCO held that discounted capacity pricelamat be considered a benefit under ESP v. MRD tes
because discount for capacity price was nevericgrta

19 FirstEnergy Initial Brief at 94-96.
“201d. at 94.

92



efficiency that were frozen in Senate Bill 310. eTHrstEnergy premium includes higher
shared savings on energy efficiency (meaning highvstEnergy profits to be paid by
Ohioans). And the premium includes customers nawirty to subsidize the PPA power
plants for the privilege of receiving FirstEnerggléernative energy proposals.

. FirstEnergy Assertion: Benefits from Straight Fixe
Variable Cost Rate Desifft

As explained in OCC/NOAC Initial Brief, utilizing straight fixed variable rate
design for residential customers would harm, noefiecustomeré® FirstEnergy
1423

acknowledged this in comments docketed at the P01

. FirstEnergy Assertion: Reasonably priced and b&dia
transmission serviéé*

The Utilities claim that under the stipulated #éliecsecurity plan, it will continue
its commitment to not seek recovery from retailtoogers of certain legacy PIJM
Regional Transmission Expansion Plan ("RTEP") c&st&he Utilities also claim that
the updates to Rider NMB will result in lower oviésts for customer&® FirstEnergy
assets that this will occur because of two factdrghe changes reduce the risk premium
for SSO suppliers and 2)customers will only payrtbe-market based costs without risk
adders or mark-upg§/ NUCOR claims the Rider NMB pilot program allowinigp
participants to opt out of paying the rider "has potential to provide benefits to

customers participating in the pilot, as well asém-participating customers by lowering

21 FirstEnergy Initial Brief at 96.

22 OCC/INOAC Initial Brief at 169-171.
“*0OCC Ex. 19 at 12.

24 FirstEnergy Initial Brief at 97-102.
2> FirstEnergy Initial Brief at 97.

4% FirstEnergy Initial Brief at 99.

2 FirstEnergy Initial Brief at 102.
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the overall cost of the system and maintainingahglity."*?® These claims are easily
debunked.

FirstEnergy is obliged to provide adequate sertoceach and every Ohioan.
This obligation extends to furnishing "necessany adequate service and facilities" that
are "adequate and in all respects just and realh&bC. 4905.22. This means that
furnishing reasonably priced and reliable transiorsservice should not be considered
as an added benefit to the stipulation. FirstEpesgbliged under the law to do so. The
PUCO should not require customers to buy, at a pr@ayadequate service that
FirstEnergy is required under law to provide arat tonsumers are already paying.

Specifically, with respect to the RTEP costshindd be noted that FirstEnergy is
already bound to continue its commitment not tik seeovery from retail customers of
legacy RTEP costs. This is because the Utilitigses! a stipulation, which was
approved by the PUCO, that continues that commitmetil “"the longer of'of May 31,
2016 or when a total of $360 million of RTEP cdsave been paid by the Utilitié%’
Ms. Mikkelsen testified that the Utilities "have deapayments of just over $80
million."*** The sun has not set on FirstEnergy's commitm&he PUCO should not
consider this prior existing commitment as a newlfie of this electric security plafi*

Ironically, even though the Utilities would havetPUCO believe their RTEP
proposal benefits customers, they are at the sameeseeking to diminish its value.

They do so by counting other costs (MISO Transrais&xpansion Plan costs -Legacy

*? NUCOR Initial Brief at 27-28.
429 0CC Ex. 19 at 4-5 (Hixon Direct).
*300CC Ex. 19 at 5 (Hixon Direct), citing to FirstEge Ex. 7 at 17 (Mikkelsen Direct).

31 See, e.gln the Matter of the Application of Ohio Power a@dlumbus Southern Power Company for
Authority to Establish a Standard Service Offease No. 11-346-EL-SSO, Opinion and Order at 3x(D
14, 2011) (PUCO refused to consider a prior commithto remove POLR charges as a benefit to
customers because the utility was already requoeth so by prior PUCO Order).

94



MTEP") toward their commitment not to charge Oh®&3860 million of Legacy RTEP

costs*?

OCC Witness Hixon testified against FirstEnergytsposal because it is
contrary to the commitment FirstEnergy made instigulation?3*

With respect to Rider NMB, the record reflectst titee Rider NMB could harm,
not benefit customers. Recall Staff Withess Heskestimony that opposed Rider
NMB.*** Mr. Hecker maintained that the shifting of cdste Rider NMB "could result
in certain customers being charged twice for thoests.**°

Moreover, claims that Rider NM®ill lower costs to customers are not supported
by record evidence. FirstEnergy's claim that ctestaustomers will be lowered presumes
that SSO suppliers and CRES will pass cost redugtiorough to customers. There is no
requirement or guarantee that this will happen eesalt of the changes FirstEnergy
proposes. And the PUCO has no authority to reda®® suppliers to reduce charges to
customers.

NUCOR's claim of benefits, like many of the claimsts Initial Brief, is made
without record citation or support. In fact, whds. Mikkelsen was cross-examined on
this issue, she testified that under the NMB platgram there could be no change to the
remaining customers who pay Rider NMB, there cdndd higher charge to remaining
customers, or there could be a lower charge tomests**° In other words, it is

anybody's guess as to what impact the pilot progrdhimave on the costs other

customers pay. NUCOR claim of benefits is thussiry.

432 FirstEnergy Ex. 7 at 17 (Mikkelsen Direct).

“330CC Ex. 19 at 4-5; See also OCC/NOAC InitiakBat 92-94).
434 PUCO Staff Ex. 7 at 10-14 (Hecker Direct).

*1d. at 13-14.

38 Tr. XXXVI at 7656 (Mikkelsen).
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. FirstEnergy Assertion: Promotes economic develayitie

To a large extent, OCC/NOAC have already addregses® claims in their Initial
Brief.**® As discussed, these claims should not be givestantial weight because they
are not supported by the record. For instance;ifstEnergy's economic development
analysis to ring true, one would have to assumieDhsgis Besse and WH Sammis (the
Rider RRS plantsyill be retiredif Rider RRS is not approved. Buberre was no
evidence presented that establishes that FES stiterthese units if Rider RRS is not
approvedAccordingly NUCOR's claim that Rider RRS will prege jobs at Sammis and
Davis Bess&® should be given no weight.

Additionally, as OCC Witness Sioshansi testifidgey €conomic benefits touted by
FirstEnergy are overstated because they fail tgiden the effect of keeping potentially
inefficient plants running and potential entry eiwgenerating or transmission assets if
the Rider RRS units are retiré}. OCC/NOPEC Witness Wilson also testified that Ride
RRS will result in higher retail rates for custosieiThese charges will mean that
FirstEnergy's customers will have less disposatdeme available. Yet FirstEnergy's
economic development analysis did not considerdtiext. Such countervailing effects
would diminish the positive economic impact resthiat FirstEnergy presents.

OCC/NOAC also address these arguments in mord detalater section in this brief.

37 FirstEnergy Initial Brief at 102-104.

% See OCC/NOAC Initial Brief at 62-64, 129-130, 1442.

39 NUCOR |Initial Brief at 26.

40 5ee OCC/NOPEC Ex. 2 at 14-16 (Sioshansi Suppleihent

96



. FirstEnergy Assertion: Enhances the competitivailre
markef*!

FirstEnergy alleges that its stipulated ESP IV wihtinue the factors that led to
the highest shopping levels in the sfdterirstEnergy also alleges that it will provide
retail market enhancements that further the devesop of the retail marké&f?
OCC/NOAC addressed these claims in its Initial Btf& At the outset, it should be
noted that having “the highest shopping levelgiasin and of itself, the objective for
consumer benefits. The objective includes consss@ving money with their choices.

FirstEnergy fails to mention, however, that a kaegl anprecedented feature of its
ESP IV is Rider RRS. And Rider RRS will have aride¢ntal effect on competition, as
discussed in OCC/NOAC's Initial Briéf and iterated in later portions of this Reply
Brief.

Indeed, the Independent Market Monitor, an orgditnacreated to objectively
monitor the competitiveness of PJIM mark&tspposed Rider RRS because of its
negative impacts. Witness Bowrfifconcluded that Rider RRS was a subsidy which
provides incentives for non-competitive offers amdconsistent with competition in the
PJM wholesale markef&® Mr. Bowring testified that Rider RRS would consté a

subsidy analogous to the subsidies proposed in Megey and Maryland, both of which

*41 FirstEnergy Initial Brief at 104-106.

42 FirstEnergy Initial Brief at 104.

43 FirstEnergy Initial Brief at 104-105.

44 See OCC/NOAC Initial Brief at 77-81.

** OCC/INOAC Initial Brief at 77-81.

44 5ee Motion to Intervene at 3 (Oct. 1, 2014).

47 Independent Market Monitor Ex. 2 at 2 (BowringsEBupplemental); Independent Market Monitor EXx.
1(Bowring Direct).

“48 Independent Market Monitor Ex. 2 at 7 (BowringsEBupplemental).
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were found to be inconsistent with competition imolesale market&® Mr. Bowring
testified that the subsidy would have price suppveseffects, making it difficult or
impossible for generating units without subsid@sampete in the markét’

The Independent Market Monitor is not alone in appg Rider RRS because it is
anti-competitive.

The PUCO Staff claims that although anti-competittlaims may be made, no
quantitative analysis on either a wholesale oiilressis has been providéd. This
claim has little merit. To suggest that the PU@OWd discount the anti-competitive
claims on this basis would be a derogation of utty damong other things, to ensure
effective competition by avoiding anti-competitisebsidies. And it seems
schizophrenic to only consider quantitative analysithis regard, when the PUCO has
whole-heartedly endorsed counting qualitative biémef these proceedings.

. FirstEnergy Assertion: FirstEnergy Assertion: Raonps
low income customet¥’

As OCC/NOAC discussed in its Initial Brief, the lomcome support provided
under the stipulation does little to offset the@Billion increase that will come with
Rider RRS™® Low income customers will still be forced to pay additional $800 per
customer for that charge, in addition to other gharembedded in the stipulated plan.

Additionally, if a straight fixed variable rate dgs is implemented, as planned under the

49 |Independent Market Monitor Ex. 1 at 3 (Bowringdir Testimony).
450
Id.

41 pyCO Staff Initial Brief at 9.
52 FirstEnergy Initial Brief at 106-107.
453 OCC/NOAC Initial Brief at 99-102.
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stipulations, low income customers are likely tonlegatively impacted, a fact
FirstEnergy itself concedés
. FirstEnergy Assertion: Provides numerous otheefitsfr>

FirstEnergy alleges there are numerous other niaseslus benefits of the
stipulated ESP. Several of these benefits arerongualready as a result of existing
mechanisms that continue on their own impetus. ifstance, timely recovery for
compliance with renewable mandates is somethingr kJCO proceedings address.
The same can be said for the recovery of lostidigion revenues and SEET
adjustments.

Both NUCOR and OEG extol the benefits of the intptible service provisions
of the stipulation which, by no coincidence, arbssdies that NUCOR and OEG will
receive courtesy of other customers payitig.OEG argues that the expansion of Rider
ELR (for interruptible service) for the eight yearm of the ESP benefits customers and
does not impose unreasonable costs on customersnwt pay for the prografi’ In
this regard, OEG points out that the cost of theaexled ELR program will be offset by
80% of the revenue received from PJM for biddingititerruptible load into capacity
auctions.

But the PUCO should understand that the costs gestomay pay for the ELR
program for the next eight years may be very cdstlyFE Utilities' customers, as

OCC/NOPEC Witness Kahal warn&.While OEG would have the PUCO believe that

*54 See FirstEnergy Comments, Case No. 10-3126-EL-(R¥6. 11, 2011), OCC Ex. 35, SJR-8. (Rubin
Supplemental).

5 FirstEnergy Initial Brief at 107-113.

***NUCOR Initial Brief at 9-21; OEG Initial Brief &3-28.

5" OEG |Initial Brief at 26.

458 OCC/NOPEC Ex. 11 at 13 (Kahal Second SupplemBirett).
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customers will pay little due to the revenue creeldeived under the auctions, the facts
get in the way of this argument.

In reality the offsetting revenues will deflect pralbout 40% of the customers’
cost of the ELR program: Customers will be payia@/&w-month to support the ELR
program**® Using the base residual auction results for the three year&> the credits

to FirstEnergy customers for capacity costs wilbsdollows:

2016/2017: $3.26
2017/2018: $3.69
2018/2019: $4.61

This means that customers will continue to pay (dlve next three years at least) around
$6/kw-month to subsidize ELR participants such BECOR and OEG’s members.
Moreover, the level of Rider ELR has not been proto be either reasonable or
necessary to encourage entities to participatead fesponse reduction. Rider ELR
participants will be receiving payments funded bgtomers under two forms: a $10/kw-
month payment from FirstEnergy and 20% of the reeeinom the PJM load response
program*®? Thus, beyond the 20% incentive payment, undeptbposed ELR,

customers will be funding an additional $6 inceetivl his program is another example

59 First Stipulation and Recommendation filed Decar@3e 2014 at pages 7-8.
450 Rebuttal Testimony of Judah L. Rose filed Oct@lfer2015 at pages 21-22.

“*1 These figures were derived by taking the PJM dépaaction results that are in MW-day, dividing by
1,000 to get it to kW-day, multiplied by 365 to deio kW-year, divided by 12 to get it to kw-mordhd
then multiplied by 80%.

452 AEP’s interruptible tariff (IRP-D) requires all dfe revenue from the PJM load response activityeto
fully credited to the Rider. See In the Matter. of.., Case No. 13-2385-EL-SSO, Opinion and Ordef0at 4
(Feb. 25, 2015)(“AEP Ohio should also bid the addal capacity resources associated with the IRP-D
into PIM’s base residual auctions held during tB& Eermwith any resulting revenues credited back to
customers through the EE/PDR ridgemphasis added).
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of a financial inducement that brought partiesh stipulation, paid for by others,
including non-signatories.

Kroger argues that the rate design of Rider RREtla® HLF experimental rate
will benefit ratepayers and the public inter®8tKroger notes that originally the Utilities
proposed allocating the RRS rider based on denaarttithen converting the allocated
revenue requirement to an energy charge. In tpelations this rate design was
modified to be based on billing demand only. Kmogsists that such a modification
properly aligns costs and is consistent with casisation. This argument seems aimed at
convincing the PUCO that stipulat®ider RRS allocation is less harmful to customers
than the filed applicatiorAnd while this may or may not be true, it failsaffirmatively
prove that the stipulation is in the public intéres

Kroger also argues that the HLF experimental satauld be supported because it
benefits high load factor customers and will endbésn to improve their consumption
profile during peak periods, which "will potentyallesult in more cost-efficient energy
consumption by these customet& The problem with this argument is, as Kroger
admits, this is only a potential benefit.

Kroger also argues that the HLF experimental waliebenefit the public interest
because it will "encourage high load factor custantieat participate in the program to
find ways to further improve their load profile, iwh results in a reduction in demand
levels during peak period&®> Again, Kroger mixes up the potential with theuzdt
There is no (nor can there be) guaranteed reduictidamand level for this program

which has one participant, Kroger.

%3 Kroger Initial Brief at 3-5.
64 Kroger Initial Brief at 4.
%5 1d. at 5.
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iii. Prong Three: The Stipulations violate
important regulatory principles and
practices which harms customers.

OCC/NOAC discussed (in their Initial Brief) the namus ways that the
stipulated electric security plan violates Ohio |Jalong with policies and regulations
that were intended to provide consumers benefits the competitive markét®
Further discussion is also presented in this Repéf.

A number of signatory parties allege that the 8&pon satisfies the third
prong*®’ Both Kroger and the PUCO Staff allege that nonthefindividual provisions is
inconsistent with or violates any important Comiaisrinciples or policie8®® But
their analysis, like other signatory parties' asalyis far from complete.

What the signatory parties do not address is riatliag than what they do.
Neither Kroger nor the PUCO Staff bothered to aslsl@@guments over the many statutes
violated by the stipulations, as briefed by OCC/NDAThose statutes violated by the
stipulated electric security plan include R.C. 43884928.02(A), 4928.02(C),
4928.02(H), and 4928.02(N). And like all the otbgmatory parties, they failed to
address the Utilities' failure to meet the "fourAtactors”--factors that Dr. Choueiki
described as necessary, but not sufficient foPHEO to authorize Rider RRE They,
like the other signatory parties, do not addressstifficient factors -- additional factors
that should be met in order to approve a mechahk&nRider RRS. Nor did PUCO
Staff, Kroger, or any of the signatory parties exphow the Government Directives

Rider, the excessive return on equity, the grid enoidation provisions, the resource

*%® OCC/INOAC Initial Brief at 102-117.

%7 FirstEnergy Initial Brief at 113-124; PUCO Stafiid$ at 9; Kroger Brief at 2; OEG Brief at 4.
%8 pyCO Staff Brief at 9; Kroger Brief at 2.

9 pyUCO Staff Ex. 12 at 10-11.
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diversification provisions, and the move to straifijked variable rate design are
consistent with PUCO policy or practice. Theyaoé And the Signatory Parties failed
to address the unjust and unreasonable rates cerstoviil have to pay, in violation of
R.C. 4905.22. To take the signatory parties' vibad the stipulation does not violate
provisions of the stipulation would be folly.

FirstEnergy, OEG and NUCOR put forth more effbert both the Staff and
Kroger in this regard, but still come up short nying that the stipulated ESP does not
violate PUCO policies and precedéfft. A common theme among the briefs of these

three signatory parties is that Rider RRS is aigkdrunder Ohio lav’*

This argument
was addressed in this brief earlier and will notdygeated here.

OEG also alleges that Rider RRS is not preempyeeERC's jurisdictiort’?

These arguments as well are addressed in a separtiten of this brief.

OEG's remaining arguments are that Rider RRStismanti-competitive subsidy
that is prohibited by 4928.02(H), and that the PU@® authority under R.C. 4928.02 to
ensure the adequacy and reliability of electriwiserin Ohio*’® The PUCO should not
be persuaded by such arguments as they are ndfowetled and are contradicted by the
record in this case.

While OEG claims that there is no subsidy becaustéomers are getting

A74

something,"” that argument is not well made. The definitioraa&ubsidy is money that

is paid usually by a government to keep the prica groduct or service low or to help a

"0 OEG Initial Brief at 9-19; NUCOR Initial Brief &8-29.

*"I NUCOR Initial Brief at 28; OEG lnitial Brief at irstEnergy Initial Brief at 115-121.
"2 OEG Initial Brief at 17-19.

"3 OEG Initial Brief at 11-14.

" OEG Initial Brief at 11.
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business or organization to continue to funcfitnHere the PUCO (government) would
require customers to pay for the full price of gaien (vs. market price) so that
FirstEnergy Solutions (unregulated subsidiary o$tEnergy) can continue to operate
Davis Besse and WH Sammis. The fact that customaysreceive something in return
for $3.6 billion worth of subsidies does not chatfyefact that this is a subsidy. A
subsidy is a subsidy. Rather any "benefits," éytbccur, weigh into whether the subsidy
can in some sense be considered "reasonable."OQENOAC have presented
arguments explaining how benefits from Rider RRSmaserstated, illusory, or harmful.
Thus, the subsidy exists and is not reasonablérargrto OEG assertions otherwise.
OEG's claim that the subsidy is not anti-cotitive*’® because it does not

impact the SSO auctions is wrong. The recordimdase reflects that even though Rider
RRS is a financial transaction, where the physogbly of power will be unaffected, it
has an indisputable impact on offerings into thil Rdarket. IMM Witness Bowering
identified the subsidy as a mechanism making fiadift or impossible for other
generating units (without subsides) to competéénrharkef.’’

Neither R.C. 4928.02 nor any other provisionhaf ©hio Revised Code gives the
PUCO authority to approve Rider RRS. While thed@Jmay take actions to ensure
adequacy and reliability of electric service, tsi@ns must be grounded in specific
statutory authority and must not conflict with athewvs. As explained in another section
of this Brief, the law does not permit Rider RRS»é&approved. The PUCO should not

meddle in wholesale transactions. And approvildeRRRS conflicts with other

7> hitp:/Mww.merriam-webster.com/dictionary/subsidy.
*7® Initial OEG Brief at 9.
*"" Independent Market Monitor Ex. 1 at 3 (Boweringeldt Testimony).
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statutory provisions, including, but not limited ®.C. 4928.38. The PUCO should
reject Rider RRS.

C. The Commission should not rule on FirstEnergy’®lectric
security plan proposal, in accordance with OCC's/®AC’s
recommendations to protect Ohio consumers until FER
makes a relevant determination regarding the propasd PPA
transaction.

OCC/NOAC recommended that the PUCO not rule orFtiregEnergy ESP Case
until the FERC rules on the January 27, 2016, EePower Supply Association, et al.
filed complaints against FirstEnergy and FESas well as, AEP Generation Resources
and Ohio Power Compafty (“EPSA Complaints”). EPSA asked FERC to review
FirstEnergy’s affiliate agreement with its geneargtaffiliate (“PPA”) to ensure against
competitive abuse and to protect consumers fromstignd unreasonable charges.

OEG anticipated that parties opposing Rider RRShtmupke such arguments.
To counter such arguments, OEG proposed the PUG@ tha following express
findings:

Some parties argue that the PPA may violate FEEGgar
standards for affiliate transactions, alleging that costs of the
PPA are higher than what FirstEnergy would pay atket. In

fact, on January 27, 2016, a complaint was fileldERC
collaterally attacking this proceeding by requestimat FERC
rescind FirstEnergy Corporation’s affiliate powates waiver and
undertake the same review process to allegedlggr@hio
consumers as this Commission). The FERC complanardny of
whom are also parties to this case, apparentytiegithis
Commission is ill-equipped to protect Ohio custosrtirough the
conditions it imposes for RRS Rider approval. inportant that
this Commission demonstrate to the public, to FER®|, to the
courts that its review and approval process isisters with state
law and will result in rates that are stable, jasitl reasonable. To
that end, and in addition to all of the other bésefontained in the

‘"8 EPSA, etal. v. FES and , Ohio Edison, Cleveldadtit llluminating Company and Toledo Edis6£RC
Case No. EL-16-34-000.

“9EPSA, et al. v. AEP Generation Resources and GhieePCompanyFERC Case No. EL-16-33-000.
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Stipulation, FirstEnergy’s projections demonstthg the costs of
the PPA are estimated to be below-market overitite-gear term
of the PPA. Consequently, the Commission shouldenaak
express finding that the most credible evidencearetnates that
the long-term costs of the PPA are projected tbddew-market.
Similarly, the Commission should make two additidnalings to
avert potential Edgar arguments. First, the Comionisshould
make an express finding that FirstEnergy’s custsraeg not
“captive” given that there is retail competition@hio. Second, the
Commission should expressly find that FirstEnerd@ider RRS
proposal is consistent with Ohio corporate sepamdiws and that
there is no definitive evidence of affiliate abwgéhin the record
of this casé®

The PUCO should not make such express findingsiretead await FERC action in the
EPSA Complaints.

EPSA is asking FERC to rescind a waiver of the a@te affiliate power sales
restrictions previously granted to FirstEnergy,shese FERC did not grant the waiver
contemplating the current circumstances of the HRScinding the waiver granted to
the FirstEnergy and AEP makes sense because FERB( sesponsibility is to: "guard
the consumer from exploitation by non-competitilextic power companies®
Naturally, FERC does not need to concern itselfhaifiliate abuse when “non-
traditional” affiliates without captive customeneanvolved?®* However, that is not the
situation in this case, and is contrary to the egpffindings OEG asks the PUCO to

make.

80 OEG Initial Brief at 32-33 (citations omitted).
81 OCC/NOAC lInitial Brief at 25.
*82USGen Power Servs., L3 FERC 1 61,302 at 61,846 (1995).
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1. The most credible evidence does not show thatettong-
term costs of the PPA will be below market.

OEG implores the PUCO to find that the most credélidence demonstrates
that that the long-term costs of the PPA are ptejeto be below markét® For the
PUCO to make such a finding requires the PUCOI{oae FirstEnergy’s projections.
That reliance would be unjust and unreasonable.

There are at least two reasons why FirstEnergggeptions should be
surrounded in distrust. First, because FES (ansupmably shareholders and investors) is
unwilling to bear that risk, there is no rationehson for why FirstEnergy's customers
should be obligated to do so. If a couple yealssses could lead to a $420 million
benefit, there is no rational reason why the shades would not insist on keeping that
for themselves. Second, the benefit projecteditstEnergy is based upon energy prices
from before August 2014, when the Application wigedf FirstEnergy witness Rose has
not updated his market price estimates for moresatiactivity.

With regards to projections, Staff withess Choubgi an interesting observation
on forecasts and their reliability after three gedtis observation underlied his filed
recommendation to limit customers exposure to RRRRE to no more than three years.
position that limited the On cross-examination Onoueiki stated:

Q. If the projections show that there is no netdfi -- no net
financial benefit to customers over the initiale@ryears of
the ESP of the -- of the rider, what is the basisybur
recommendation that the rider should be cut offiatend

of three years?

A. Because I'm not sure -- | have zero --the lefelomfort
and the forecast past three years, the error oertamaty is

483 OEG Initial Brief at 32.
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over a hundred percent in my mind that | -- altHotlgere
might be a cost the first three years, | see marger in
future years. So I'm not weighing anything on tredits
that would be -- would show up in the future. Son
limiting the exposure by three years.

Q. Okay. When you read the order in these caspseparing
your testimony, you gave no consideration -- yon'tdo
think it's important to consider whether the -- wiez the
projections show that the rider will produce any ne
financial benefit to the customers, and you arepim
looking at these other considerations that the Cission
should take into account in any event?
A. Okay. So in my mind, the first three yearahaive you a
forecast within plus or minus 3 percent. My growgsl that
all the time, and | commend them on that. Theiueacy is
very well in predicting SSO clearing prices. Thenate
you go past or we don't know anything about whairth
transparent capacity price is, the error goes upQfy
percent. So | am not willing to go past tA%t.
In Dr. Choueiki’s opinion, FirstEnergy’s forecasi® soon to be three years old, and
subject to significant errors going forward. Hisergy had ample opportunity to updater
its projections, but chose not to. Therefore, tbP should not rely on FirstEnergy’s
projections for Rider RRS charges/credits.

In contrast, OCC witness Wilson has updated hisnas¢d cost to consumers and
found that cost to be $3.6 billion ($800 per custonover the 8-year term. This;
however, is a best case scenario. The worst casaiso for consumers is the PPA units
are offered into the market and they don’t cldarother words consumers pay the full
costs of these units, with no incoming revenuesffiset those costs.

The PJM Independent Market Monitor has includediargnts in his testimony

that the PPA units should be offered at cost toggtdhe competitive market from the

84T, Vol. XXX at 6258, 6260 (Choueiki).
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inherent subsidy the PPA arrangement provifel. these uneconomic unit are bid in at
cost, it is likely that these units will not cleand the worst case scenario for consumers
becomes a reality. Either scenario representsiastiand unreasonable outcome for
consumers that should not be approved by the PUCO.

OCC'’s witness Wilson has projected Rider RRS amsbhsumers, under the best
case scenario (the PPA Units clear), to be $3l&il Mr. Wilson’s estimated cost to
consumers presumes a revenue stream to offsePiheifit costs. That eventuality (the
PPA units do not clear) would mean that there areapacity (as well as energy)
revenues from the market to offset the costs amadagueed profit of those units. The
costs to consumers could skyrocket. ThereforetEergy’s projections cannot be the

most credible evidence the PUCO has to rely updhigncase.

2. FirstEnergy’s customers are captive, and subje¢b
significant unwarranted charges through Rider RRS.

OEG has proposed that the PUCO make a findingitistERergy’s customers are
not captive given there is retail competition ini®#® However, this is an issue of
importance to FERC, and cannot be as easily datedrby the PUCO, as OEG suggests.
Because despite the presence of retail competiRater RRS is non-bypassable and by
its nature creates captive customers. As such, ©&@&ement is irreconcilable with the

facts in this case and reality.

“85 MM Ex. 2 at 6-7 (Bowring First Supplemental).
“®% OEG Initial Brief at 32.
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Rider RRS is non-bypassalffé. All FirstEnergy customers must pay a charge
through Rider RRS® Therefore, customers cannot avoid this chargeayihg
FirstEnergy’s SSO rate and taking generation serfraam a Marketer. As EPSA stated
in its Complaint against FirstEnergy and FES, §gh retail customers could not be more
captive with respect to costs of the Affiliate PR#&ey were locked in a cage with a
greedy tiger.*®°

This issue is important to FERC’s analysis, becaogeotect against affiliate
abuse, FERC’s market-based rate regulations expmswide that “no wholesale sale of
electric energy or capacity may be made betweeanzliised public utility with captive
customers and a market-regulated power salesagdfivithout first receiving
Commission authorization for the transaction ursstion 205 of the [Federal Power
Act].”*%° For purposes of these restrictions, “captive cusis” are “wholesale or retail
electric energy customers served by a franchisétiqutility under cost-based
regulation.*** FES received a waiver under FERC'’s market bassedauthority.

Apparently, however, this was because FirstEneeglyrio captive retail customers. This

87 FirstEnergy Ex. 13 at 6 (Strah Direct).

“88 Application at 9 (“The costs and revenues willrthe netted, and the outcome of the acquisition and
sale of the generation -- credit or cost -- wouwdrcluded in the proposed Retail Rate StabilityeRi
(“Rider RRS”) that would be applicable to all custers.”)

“B9EPSA, et al. v. FES and , Ohio Edison, Cleveldadtic llluminating Company and Toledo EdisG#ERC
Case No. EL-16-34-000 at 18 (January 27, 2016).

4918 C.F.R. § 35.39(b) (2015).

#9118 C.F.R. § 35.36(a)(6) (2015). Retail custoratrsting to take cost-based service from a frandhsiblic
utility acting as a provider of last resort (“POLR&re not considered captive customers becaukepgh they
may choose not to do so, they have the abilitgke service from a different supplier whose rateset by the
marketplace."Market-Based Rates for Wholesale Sales of ElecgEn€apacity & Ancillary Servs. by Pub.
Utils., Order No. 697, FERC Stats. & Regs. 1 31,2524&0R“Order No. 697")on reh’g Order No. 697-A,

FERC Stats. & Regs. 1 31,268 (“Order No. 697-8H) reh’g Order No. 697-B, FERC Stats. & Regs. 1 31,285
(2008),0n reh’'g Order No. 697-C, FERC Stats. & Regs. 1 31,2909%0n reh’g Order No. 697-D, FERC
Stats. & Regs. 131,305 (2010grified, 131 FERC 1 61,021 (201@ff'd sub nom. Montana Consumer Counsel
v. FERC 659 F.3d 910 (9th Cir. 201Eert. denied Pub. Citizen, Inc. v. FER33 S. Ct. 26 (2012).
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is generally the case in states, like Ohio, withitehoice., In Ohio customers can
purchase their power requirements at market-baged from competitive electric retalil
suppliers.

But FERC's granting of the waiver, did not (and lcooot have) contemplated the
PPA, and its non-bypassable collection mechanigtider RRS. Rider RRS was not in
existence when FES received its waiver. But navetEnergy’s distribution customers
will be subject to Rider RRS.

But for the overwhelming number of FirstEnergy’8 illion customers there is
no escape from Rider RRS — they are captive, amdgheality. For purposes of
FERC'’s analysis, these customers are all capt®MeG’s urging that the PUCO find
otherwise is disingenuous, and contrary to thefuted facts in this case. Therefore, the

PUCO should not rule on the PPA until FERC ruleshkenEPSA Complaints.

3. It is premature for the PUCO to expressly find o
evidence of affiliate abuse in this case.

OEG further recommends the PUCO expressly findRiratEnergy’s Rider RRS
proposal is consistent with Ohio corporate sepamdiws and that there is no definitive
evidence of affiliaté®® Again, OEG is trying to get out in front of FER&d send the
federal regulator a message that all is well incdOMlothing could be further from the
truth.

Since the inception of its market-based rate pmgfERC has recognized the
risk of self-dealing and other affiliate abuse theists when a franchised utility transacts
with its affiliates. Accordingly, it has made dlehat “it is essential that ratepayers be

protected and that transactions be above suspitiorder to ensure that the market is

492 OEG Initial Brief at 32-33.
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not distorted.*>* To protect against affiliate abuse, the Commissimarket-based rate
regulations expressly provide that “no wholesale selectric energy or capacity may
be made between a franchised public utility withtoee customers and a market-
regulated power sales affiliate without first retseg Commission authorization for the
transaction under section 205 of the [FPA[:”

FERC has also long recognized that, absent adegafgguards, a “power
marketer could sell power to its affiliated frarsdd public utility at an above market
price, and that affiliated utility could then pdkese costs through to its captive
customers*®° That is precisely what is occurring here: FE$ b selling power to the
FirstEnergy at an above-market price, and the Emstgy will then pass those costs
through to their captive customers. Indeed, thseceffectively involves what FERC has
previously described as an “extreme example” ohaftiliate abuse: “a holding
company that siphons funds from a franchised puliliity to support its failing market-
regulated power sales affiliate . . %%

This case presents a textbook opportunity foriatélabuse. And the PUCO has
no bases to find otherwise. There is merely a wreet between FES and FirstEnergy
governing the PPA. FirstEnergy testified theredsinal executed agreeméiif. So the
term sheet could be subsequently modified upomdégetiation of a final PPA, at this

time, the PUCO has not seen the PPA. If the témetsis approved and subsequently

93 Edgar, 55 FERC 1 61,382 at 62,167 (footnote omitte@ea®o Southern Power Gd.53 FERC 1 61,068 at
P 15 (2015) (Southert) (same);Allegheny 108 FERC 1 61,082 at P 18 (same).

49418 C.F.R. § 35.39(b) (2015).
% llinova Power Mktg., In¢.88 FERC { 61,189 at 61,649 (199%)itiova”).
49 Order No. 697-A, FERC Stats. & Regs. 1 31,268280

497 As Companies’ witness Strah acknowledged, he doeknow “what the exact contract is going to look
like or the exact words putting forth those prosis in the term sheet.” Tr. IV at 869-70. Likewise,
although witness Moul insisted that the term sipeetisions would be included in the final PPA, he
acknowledged that additional provisions could pti&dlly be added to the contract. Tr. XI at 2332.
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modified in the final PPA, there could be affili@kuses within the executed contract.
Therefore, at this stage of the process, it is ssfide, and premature for the PUCO to
definitively find that under the PPA there is nadance of affiliate abuse. 1t is
incredulous for OEG to request the PUCO to decttieraise.

For these reasons, the PUCO should not rule sncése, until the FERC rules on
the EPSA Complaints. FirstEnergy has said thein g about consumers paying upfront
and potentially benefitting later. But consumersigt not have to pay a penny if FERC
ultimately declares the plans to be unlawful. His regard, FirstEnergy has protected
itself in the settlement from making any refundsdosumers, if he PUCQO'’s order
authorizing the PPA is invalidatédf The PUCO should not cater to FirstEnergy’s’
request to deny refunds to consumers. FERC manyaiitly invalidate the PUCO'’s
actions. Therefore, the PUCO should not rule @ndase, until there is a ruling from
FERC on the EPSA Complaints. At a minimum, the PWBOuld reject FirstEnergy’s
settlement term of no refunds to customers, andimregefunds for such reasons as FERC

(or a court of competent jurisdiction) invalidatitige PUCO'’s order.

IV.  CONCLUSION

FirstEnergy’s Settlement and Application would cOs$iio’s retail customers a
projected $3.6 billion ($800 per customer) over ¢ight-year PPA term. The cost to
Ohioans would be “dramatically” more money if feglewfficials require the power
plants to bid into markets at their cost and tla{d receive no revenue to offset the
consumer subsidies under FirstEnergy’s proposed RBditionally, the settlement’s re-
regulatory proposal would diverge from Ohio’s pglfor using markets to determine

electric generation prices (instead of governmegutikators imposing subsidies). The

“98 FirstEnergy Ex. 154 at XXX (Third Supplementap8tation).
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PUCO should take a stand for Ohio policy, marketsthe consumer protection that
state policy for markets provides to 1.9 milliosidential FirstEnergy consumers.
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