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Edison Company, The Cleveland Electric) Case No. 14-1297-EL-SSO
llluminating Company and The Toledo )
Edison Company for Authority to Provide)
a Standard Service Offer Pursuant to R.G.
§ 4928.143 in the Form of an Electric )
Security Plan. )

INITIAL BRIEF
OF
OFFICE OF THE OHIO CONSUMERS’ COUNSEL
AND
NORTHWEST OHIO AGGREGATION COALITION (AND ITS INDIV  IDUAL
COMMUNITIES)

In a radical reversal of Ohio’s progress towardtie markets, FirstEnerdy
(“FirstEnergy” or “Utilities”) offers up a settlermé¢that could add $800 (or much more)
to 1.9 million Ohioans’ electric bills to subsidiaging deregulated power plants. And as
testament to what is possible using other peoph@sey, this subsidy charge is just one
settlement term among others that would cost handkiwg Ohioans dearly.

PUCO Staff Witness Choueiki testified previouslgtth* * * Staff does not see a
need for granting a PPA rider that is tied to eleg@eneration. ...It took over a decade
for the Commission to transition the four Ohio EDidsa fully competitive retail
electricity market. Granting a PPA rider is a mavéhe opposite directiorf.”

It gets worse for Ohioans. There is the testimoinyhe PJM Independent Market

Monitor. He warned of his intention to prevent sidized FirstEnergy power from

! FirstEnergy refers to Ohio Edison Company, The€#nd Electric llluminating Company and The Toledo
Edison Company.

2 proffer Tr. Vol. 11l at 6118 -6122 (October 1)15), Proffer OCC Ex. 30 the testimony of Dr. lt$im
Choueiki in Case No. 14-841-EL-SSO and OCC Exhegltéstimony of Dr. Hisham Choueiki in Case No.
13-2385 See also, AEP Ohio ESP I, Case No. 1328 SSO0, Prefiled Testimony of Staff Witness
Choueiki at 9 (May 20, 2014).



harming the nation’s competitive electric markeffshe Market Monitor succeeds,
Ohioans could bear charges much greater than $8%1) because FirstEnergy’s power
plants might not clear in the market. And witholgaring, the power plants would not
receive revenue to offset the fixed and variabéptosts. Under that scenario (where

the plants do not clear) consumers would pay muatenm subsidied.

INTRODUCTION

The Office of the Ohio Consumers’ Counsel (“OC@M), behalf of residential
utility customers, and the Northwest Ohio AggregiatCoalition ("NOAC") submit their
initial brief. In this proceeding, Ohio Edison Coamy, The Cleveland Electric
llluminating Company and The Toledo Edison Comp@ojlectively, “FirstEnergy,"” or
“Utilities”) seek approval of their fourth electreecurity plan (“ESP”). The Utilities have
presented a settleménhat is even worse for consumers than the ESFein t
Application.

The Stipulating Parti8have asked the PUCO to approve the contested

Stipulation (settlemenf and the ESP as modified by the contested Stijpulati

3 SedMM Ex. 2 at 6 (Bowring Supplemental).
* FirstEnergy Ex. 154 (Third Supplemental StipulatiDecember 1, 2015).

® The Stipulating Parties include Ohio Edison Corgptire Toledo Edison Company, The Cleveland Etectri
llluminating Company, the City of Akron, ClevelaHousing Network, Consumer Protection Association,
Council for Economic Opportunities in Greater Clawd, Citizens Coalition, Ohio Energy Group, @tdo
Power Company, Council of Smaller Enterprises, HO, Inc., NUCOR Steel Marion, Inc., Material Scies
Corporation, Association of Independent Collegebdniversities of Ohio, the Kroger Company, and
International Brotherhood of Electrical Workers ab245, The PUCO Staff and Interstate Gas Sugdply-Ohio
notified the PUCO that it does not oppose the TRirdplemental Stipulation.

® An initial Stipulation was filed on December 2912. Subsequently, on May 28, 2015 a Supplemental
Stipulation was filed. On June 4, 2015, a Secamp®mental Stipulation was filed. OCC wiill referall three
stipulations as "the contested Stipulation."



This case originated when FirstEnergy filed an Aggtion on August 4, 2014,
that turned retail competition in Ohio on its hedde Application included a power
purchase agreement (“PPA”). The Utilities negotiaeStipulation and two
Supplemental Stipulations none of which alteredny respect the PPA provisions in the
Application.

The PPA included a proposed (an inaptly named)iRe#de Stability (‘“RRS”)
Rider. The Utilities seek to charge all retailtousers for profit and costs related to
certain deregulated power plants through this ngpabsable rider. These plants are
Davis-Besse, Sammis and a portion of OVEC. DavissBes a 900 MW nuclear-
powered plant at Oak Harbor, Ohio. W.H. Sammas 25233 MW coal-fired power plant
at Stratton, Ohio. OVEC owns two coal-fired powkmps: the 1,086 MW Kyger Creek
Plant at Cheshire, Ohio and the 1,304 MW Cliftygkr®lant near Madison, Indiana of
which FES has a 4.85% entitlemérftPlants” or “PPA Units")

FirstEnergy does not propose to use the outputeoPtants and OVEC to serve
the consumption of non-shopping customers who nemnader the Standard Service
Offer (“SSQO”). Instead, FirstEnergy plans to offiee Plants and FES’s share of OVEC
capacity and energy in the PIM-operated marketdetJtne proposed Rider RRS,
FirstEnergy would collect from all customers, onam-bypassable basis, the cost of
purchasing the capacity, energy, ancillary seryiaad environmental attributes of the
Plants and FES's portion of OVEC. These chargesdime net of the energy, ancillary
service, and capacity market revenues earned felimgthe Plants' and FES's share of

OVEC's output in the PIJM-operated markets. ThidefRRS could increase or

" OCC/NOPEC Ex. 1 at 5-6 (Sioshansi Direct).



decrease customers’ bills, depending upon wheligePlants' and OVEC's costs turn out
to be greater or less than the associated manketiues Unfortunately, the PPA
charges can be expected to disfavor customers,ingeanmstomers will pay, and pay a
lot, to FirstEnergy.

Between August 31 and October 29, 2015, the PUCG@wxied 35 days of
evidentiary hearings resulting in 7,400 pages afimg transcript amassing a substantial
record before sending parties off to write theiets:

Several weeks later, ironically during the weeK bénksgiving, a settlement
concocted in private between the Utilities andRIWCO Staff first saw the light of day.
After a very short holiday week negotiation sesstha Third Supplemental Stipulation
was filed on December 1, 2015. Unfortunately faoaple million Ohioans, the
cornerstone of the Utilities’ original Applicatiothe PPA, resurfaced from the
negotiations with minimal improvements. The PPArges were:

1. The PPA term was reduced from 15 years to giggts.

2. The profit or return on equity (“ROE”) that camers will
pay in the PPA, was reduced from 11.15% to 10.38 %.

3. A maximum of $100 million gbotentialcredits, to flow
through the PPA, was made available to consumeysars
five through eight.
The Stipulating Parties have asked the PUCO toosepthe contested Third
Supplemental Stipulation, and the as-filed ESP adiftred by the contested Stipulation.

The case was reset for an additional evidentiagyihg beginning January 14, 2016, and

concluded on January 21, 2016. The Attorney Exantiren set the briefing schedule

8 OCC/NOPEC Ex. 1 at 6 (Sioshansi Direct).



with Initial Briefs being due on January 12 (la¢etended to January 16) and Reply
Briefs to be due on February 19, 2016 (later ex¢drtd February 26).

OCC and NOAC hereby submit this Joint Initial Brief

Il. EXECUTIVE SUMMARY

OCC/NOPEC Witness Kahal testified that the conoépin ESP has outlived any
purpose it may have served for customer prote¢tfonever did protect customers)
under Senate Bill 221 (“S.B. 221%The PUCO is not required to approve an electric
security plan. An ESP operates now as a circunenf both the market pricing
intended in 1999 under Senate Bill 3 (“S.B. 3”) dhe regulation of monopoly
distribution service that otherwise would occur @nB.C. Chapter 4909. And, an ESP is
not needed to provide the benefits of competitiveipg to consumers. Under Ohio law,
the standard service offer (based upon wholesalgoas) can be accomplished through
the market-rate offer under the 2008 law, as thitigs themselves acknowledge.

In this regard, former PUCO Chairman Snitchlempmsed eliminating the electric
security plan as soon as 2015:

The fundamental, structural changes that have ocadwsince 2011,
including resolving generation ownership and coaposeparation
of all investor owned utilities, eliminates the dder the ESP or
MRO filing.... For these reasons, the requirement $ah filings
be made should be eliminated from the statuteistgirt 2015 or

at the time 100% of the Standard Service Offer (58&a is
secured at wholesale auctith.

° Entry at 2 (February 12, 2016).
19 OCC/NOPEC Ex. 7 at 13 (Kahal Direct).

™ |n the Matter of the Commission’s InvestigatioDbfo’s Retail Electric Service Marketase No. 12-3151-
EL-COlI, Concurring Opinion at 3 (Mar. 26, 2014).



Generation and distribution service for FirstEnengye been corporately
separated. And 100% of the SSO load has been, géifsewsupplied through a
wholesale auction. The use of and structure ohalesale auctions are not in dispute
in this case. Now is the time to utilize a marlageroffer, and reject the harmful and
unnecessary features of an ESP for Ohioans.

The PUCO can modify the Utilities’ proposed plahnaeging it into a market-rate
offer instead of an ESP, under R.C. 4928.143(CNbdifications to the Utilities’ plan
should include restructuring the plan so that t8©$s provided to Ohioans through a
market-rate offer with all features of the propo&SRP rejected (other than the wholesale
auctions). Under a market-rate offer, much of tthéea costs that customers are being
asked to pay, including the PPA net charge anditebution rider charges, would be
eliminated, as would be eliminated the deal-makwth other people’s (Ohioans) money
that has added to the harm to consumers. This woolMde customers bill savings and
would fully address reliability and customer seevieeds. And it is consistent with the
fact that the Utilities are offering an SSO throwghapproved competitive bid process,
as envisioned under a market-rate offer.

Further, the PUCO should review the Stipulatiorhwaitt the use of the three-
prong test for evaluating settlements. There aversl reasons for this recommendation,
which are addressed later in this brief. In sum,three-part test yields unjust and
unreasonable results for consumers because oh#wual bargaining power that, as
former Commissioner Roberto wrote, is built inte 88SP process. Further, the
hodgepodge of unrelated terms in the Stipulati@ukhnot be considered a “package”

under the three-prong test for purposes of evalgdtie settlement because there is no



nexus to the core of the Utilities’ Application €¢PPA). Indeed, such terms should be
assessed on their own in separate PUCO proceedings.

In any event, the PUCO should reject the settleraeen if it uses the three-prong
test. The PPA is a violation of the deregulatoinpgples upon which Ohio’s electric
policy is founded for serving Ohio consumers. PiRA is projected by OCC/NOPEC’s
expert to be outrageously expensive for Ohioang, lsrms consumers and disserves the
public interest.

The Utilities’ proposed ESP also violated the dtatutest for electric security
plans. Under the law, an ESP cannot be adoptessiitlis more favorable in the
aggregate than a market-rate offer. But this ES3#®t more favorable in the aggregate
than serving consumers under a market-rate offer.

Further, the PPA fails to meet the factors for Pftat the PUCO described in
the AEP ESP Il ordel® The Utilities’ PPA proposal should be rejectedtty PUCO
under those factors. In this regard, the fourdiacshould be supplemented with other
factors, as we describe in this brief, becaus@th€O’s four factors are not sufficiently
focused on consumer protection.

The PUCO should instruct the Utility to file a rkat-rate offer, without a PPA, to
replace its existing ESP. The market-rate off@usth begin when the ESP expires on

May 31, 2016.

12 Seeln the Matter of the Application of Ohio Power Camp for Authority to Establish a Standard Service
Offer Pursuant to § 4928.143, Rev. Code, in therFairan Electric Security Pla®pinion and Order at 25-26,
PUCO Case No. 13-2385-EL-SSO (February 25, 205R“ESP Ill Order”).



STANDARD OF REVIEW

As stated, the PUCO should modify the proposedretexecurity plan into a

market-rate offer. The market-rate offer wouldveethe public interest and promote the

policies of the state. It would dispense with tthdities’ use of financial inducements

(e.g., cash and cash equivalents) to acquire sufipats settlement proposals. And the

market-rate offer would end the Utilities’ lean government to layer regulatory charges

on top of market prices.

The standard of review for ESP cases is found ¢ B928.143(C)(1), which

states in pertinent part:

[T]he commission by order shall approve or modifigd approve
an application filed under division (A) of this sea if it finds that
the electric security plan so approved, includisgricing and all
other terms and conditions, including any deferaald any future
recovery of deferrals, is more favorable in theraggte as
compared to the expected results that would otlserapply under
section 4928.142 of the Revised Code. Additiondlhe
commission so approves an application that contswwcharge
under division (B)(2)(b) or (c) of this sectionethommission shall
ensure that the benefits derived for any purpos@/fach the
surcharge is established are reserved and madatdednp those
that bear the surcharge. Otherwise, the commidsiarder shall
disapprove the application.

In order to determine whether an ESP passes ttigaty test, the PUCO must

individually examine each provision of the ESPljght of the 14 policy objectives of

R.C. 4928.02. The Commission has held that anrededility should be deemed to have

met the “more favorable in the aggregate” stantiantl to the extent that the electric

utility’s proposed MRO is consistent with the pa@& set forth in section 4928.02,



Revised Code And, the PUCO must ensure that every public ytflirnishes
necessary and adequate service and facilitieshatéll charges for any service must be
just and reasonable. R.C. 4905.22.

The PUCO has authority to modify the Utilities’ pased ESP under R.C.
4928.143. Indeed the PUCO has expressly ruledtthatithority to modify a utility’s
ESP is not dependent upon its finding that the ES#®t more favorable than the
expected results of an MR®Rather the PUCO aptly described its statutoryaitthas
including the authority to make modifications te thSP that are supported by the record
in the casé?

Also, this case contains a settlement. The stanofareview for considering a
settlement has been discussed in a number of PlaS€s @and by the Ohio Supreme
Court (“Court”). As the Ohio Supreme Court state®iuff v. Pub. Util. Comm® a
stipulation is merely a recommendation that islegally binding upon the Commission.
The Commission “may take the stipulation into cdesation, but must determine what is

just and reasonable from the evidence presentie dearing.’ld.

131n the Matter of the Application of Ohio Edison Gmanies, the Cleveland Electric llluminating
Companies, and the Toledo Edison Companies foradvapiof a Market Rate Offer to Conduct a
Competitive Bidding Process for Standard Servider@Electric Generation Supply, Accounting
Modifications Associated with Reconciliation Mecisam, and Tariffs for Generation Servjcgase No. 08-
936-EL-SSO, Opinion and Order at 14 (Nov. 25, 2068 alsdn the Matter of the Application of Ohio
Edison Companies, the Cleveland Electric lllumingtCompanies, and the Toledo Edison Companies for
Authority to Establish a Standard Service offerguant to Section 4928.143, Revised Code in the Borm
an Electric Security PlarCase No. 08-935-EL-SSO, Opinion and Order at 12 (D8, 2008)(finding that

in determining whether the ESP meets the requirérarR.C. 4928.143, the Commission takes into
consideration the policy provisions of R.C. 4928.02

% |n the Matter of the Application of Columbus SeuthPower Company for Approval of an Electric
Security Plan; an Amendment to its Corporate SejiamaPlan; and the Sale or Transfer of Certain
Generating Asset€ase No. 08-917-EL-SSO, Opinion and Order atvfar(18, 2009).

2d,
18 Duff v. Pub. Util. Comn{1978), 56 Ohio St.2d 367; see also Ohio Adnule901-1-30.



The Court inConsumers’ Counsel v. Pub. Util. Cdfitonsidered whether a just
and reasonable result was achieved with referencetéria adopted by the PUCO in
evaluating settlements:

1. Is the settlement a product of serious barggiaimong
capable, knowledgeable parties, where there igsltyeof

interests among the stipulating parties?

2. Does the settlement, as a package, benefitaytes and
the public interest?

3. Does the settlement package violate any impbrta
regulatory principle or practice?

The settlement, being a hodgepodge of unrelateasteshould disqualify it from
being considered as a “package” under the secahthad prongs of the PUCO’s
settlement test For treatment as a package, a settlement shauklterms that, in the
context of an application, have a sufficient nelBesveen each other and can be lawfully
and reasonably considered in the case as'fll@drms that are merely inducements to
join the settlement lack a reasonable nexus teubgct of the case, the PPA, and are
therefore not a package. In a case allegedly dhediging” electric generation costs,
there is no nexus to the various terms and issfuhave shown up for the first time at
case-end in a settlement--other than that the terdused others to sign.

Moreover, in evaluating settlements in electricisgy plans, the PUCO should

recognize the asymmetrical bargaining positionthefparties—where the Utilities have

" Consumers’ Counsel v. Pub. Util. Com(1992), 64 Ohio St.3d 123, 126.
18 OCC/NOPEC Ex. 11 at 6-10 (Kahal Second Suppleenta

¥ In reDuke SmartGrid CaseCase No. 14-1051-GE-RDR, (The PUCO ruled thateissvhich are “not
contained within the intended subject matter” &f thility’s application, are the subject matteodtter
ongoing PUCO proceedings, and contemplate progvemth are, thus far, not in existence or in operati
are not relevant with regard to the consideratibte utility’s application and should not be catesied for
purposes of the three-prong test.)

10



a superior bargaining position because they cactréje PUCO’s order under the 2008
law. The problems of unequal bargaining power &eussed in Commissioner
Roberto’s dissent in the PUCQO’s Order in FirstEgtxgnitial electric security plan filed

in 2008%°

V. BURDEN OF PROOF

R.C. 4928.143(C)(1) provides that the “burden aigbin the [ESP] proceeding
shall be on the electric utility.” That burden neféo not only proving the ESP meets the
statutory test, but also extends to proving thatditovisions in the ESP have a basis in
law under R.C. 4928.143(B)(2)(b). And in this predmg, where a contested Stipulation
is offered that modifies the initially-proposed E3fe burden of proof is on the Utilities

to show that the contested Stipulation meets tteetprong test.

V. RECOMMENDATIONS

A. The core responsibility of FERC, not the PUCOis to protect
consumers by overseeing the nation’s wholesale dlgc
markets; the PUCO is without jurisdiction under federal law
and state law to approve the PPA Rider.

1. It is necessary and appropriate for the PUCO talecide
if it has jurisdiction in the first instance.

The PUCO is an administrative agency with the pawetetermine its own

jurisdiction?® It has recognized that before addressing thetsnefria case, it must first

2 n re FirstEnergy’s 2008 ESP Cag8ase No. 08-935-EL-SSO, Second Opinion and Ofjeinion of
Commissioner Cheryl L. Roberto Concurring in Pad ®issenting in Part (Mar. 25, 2009) at 1-2
(citations omitted).

L See, e.g., In the Matter of the Complaint of Mefitailer Park, Inc, 1985 Ohio PUC Lexis 574, 14 (PUCO
Case No. 84-757-WW-CSS).
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determine the extent of its jurisdiction, if affylt has also recognized that it will not
address the merits of a case, even after hearimgresfurther review of jurisdictional
issues leads to a finding of no jurisdictfdnAs the Ohio Supreme Court has explained,
it is “necessary and appropriate” for the PUCOdnsider germane law to decide its own
jurisdiction in the first instanc&. Upon such consideration here, the PUCO can come t

but one conclusion: It lacks jurisdictidn.

2. FERC has exclusive jurisdiction over wholesalenergy
transactions as a matter of federal law.

The PUCO's jurisdiction over FirstEnergy’s propo$tPA Rider is field and
conflict preempted under the Federal Power Act KBP° The FPA vests FERC with
exclusive jurisdiction over the “transmission adcttic energy in interstate commerce” and
the “sale of electric energy at wholesale in irtigescommerce” Under the FPA, a

wholesale sale is simply a sale for re$&I®ather than directly setting rates, FERC has

%2 gee, e.g., In the Matter of the Commission Inagiiginto the Operations and Service of Lake Eftiéties
Company1988 Ohio PUC Lexis 958, 4 (PUCO Case No. 86-A&4&LCOI).

% See, e.g., In the Matter of the Complaint of ChaithaLakeside Utilities Corp1984 Ohio PUC Lexis 458, 17-
18 (PUCO Case No. 83-413-WS-CSS).

4 See In re Complaint of Residents of Struth&BsOhio St. 3d 227, 231 (1989). Stated difféyentan

analogous context, when trial courts’ subject maitésdiction is challenged by way of a motion an®hio Civil
Rule 12(B)(1), appellate courts have explained‘thattrial courtmust decidavhether the plaintiff has alleged
any cause of action which the court has the atgttordecide.”Westside Cellular v. Northern Ohio Cellular Tel.
Co, 100 Ohio App. 3d 768, 770 (Cuyahoga 1995) (tadidded).

% To date, the PUCO has deferred ruling on the gréemissue.
%16 U.S.C. 824d (2006).

2716 U.S.C. 824(b)(1)Jantahala Power & Light Co. v. Thornbyrj76 U.S. 953, 966 (198&)ee also PPL
EnergyPlus, LLC v. Solomon66 F.3d 241, 251 {Cir. 2014) (“the wholesale price for capacity is. squarely,
and indeed exclusively, within FERC's jurisdictir{citation omitted).

%16 U.S.C. 824(d).
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chosen to achieve its regulatory aims by “protectire integrity of interstate markefs.”

To do so, FERC has authorized the creation of nagjibansmission organizations to
oversee certain multistate markets — including PJMJM operates energy and capacity
markets’ Both markets “are designed to efficiently allecsitipply and demand, a function
which has the collateral benefit of incenting tbastruction of new power plants when
necessary[]” via price signalé. They represent “a comprehensive program of réigala
that is quite sensitive to external tamperifiy.”

a. Field preemption under the Federal Power Act.

Field preemption occurs when “Congress has ldgleomprehensively to occupy
an entire field of regulation, leaving no room fioe States to supplement federal I1&f.”
Actual conflict between a state enactment and &dkaw is not necessary to a finding of
field preemption — “it is the mere fact of intrusithat offends the Supremacy Clau$e"A
wealth of case law confirms FERC's exclusive poteeegulate wholesale sales of energy
in interstate commerce, . >’ The FPA “leaves no room either for direct stagutation of

the prices of interstate wholesales of [energylppstate regulations which would

indirectly achieve the same resuiif."States cannot “rely on mere formal distinctioteim

29pPPL EnergyPlus, LLC v. Nazariar63 F.3d 467, 472 {4Cir. 2014):see also Solomoii66 F.3d at 248
(“FERC favors using market mechanisms to producapeditive rates for interstate sales and transomssf
energy.”)

%9 Nazarian 753 F.3d at 472.
*d.

*21d.

*1d.

*1d. at 474.

*1d.

%1d. at 475 (citations omitted).

371d. (citation omitted).
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attempt’ to evade preemption and ‘regulate mattéttsn FERC'’s exclusive
jurisdiction.”3®

Accordingly, a state program under which a paoéint in the PIJM markets receives
a fixed sum for every unit of capacity and enetwt it clearseven if the state program
does not fix the rate paid by PIM to the marketipiant, is preempted” So is a state
program under which a PJM market participant rexetire rate paid by PJM to the market
participant plus an additional amodht“The fact that [a state program] does not forgnall
upset the terms of a federal transaction is nangefesince the functional results are

precisely the samé®

Nor is a state program saved where it incorpsyasther than
repudiates, PIM clearing pric&s.

b. Conflict preemption under the Federal Power
Act.

Conflict preemption applies “where under the ainstances of a particular case, the
challenged state law stands as an obstacle tatoenplishment and execution of the full
purposes and objectives of CongreSsA state program that has the potential to distort

PJM auction price signals has been held confleempted?

% |d. at 476.
% See idat 476-77.
40 See Solomo766 F.3d at 252.

*1 Nazarain 753 F.3cat 477. Importantly, whether a state program fanatly sets the price received by the PIM
market participant for energy and capacity at tgnd reasonable rate is immaterial to the preemptialysis.
Solomon766 F.3d at 253.

*2 Solomon766 F.3d at 254.
3 Nazarian 753 F.3dat 478 (citation omitted).
*1d. at 478-79.
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3. The PUCO'’s jurisdiction is field preempted becase,
under the PPA Rider, the PIM market participant
(FirstEnergy) would receive a fixed sum for energynd
capacity sold on the PJM markets.

Under FirstEnergy’s proposal, the proposed sala frirstEnergy into the PJM
markets is a wholesale transactfdriThat transaction would be revenue neutral to
FirstEnergy*® This results from how the PPA Rider will functiowhen the revenues
accruing to FirstEnergy from the sale of PPA eartints into the PIJM markets exceed all
costs associated with the PPA, FirstEnergy willlitreustomers the difference through the
PPA Ride!” When the revenues accruing to FirstEnergy resuftom the sale of PPA
entitlements into the PIM markets are less thatoatk associated with the PPA,
FirstEnergy will charge customers the differenceuigh the PPA Ridéf

Accordingly, the revenues received by FirstEndrgm the sale of the capacity,
energy, and ancillary services associated with thatAffiliate PPA and the OVEC
entittements combined with the net PPA Rider creditharge will equal FirstEnergy’s
expenses associated with the Affiliate PPA and O¢atilement$? In short,
FirstEnergy’s proposal would fix the amount recdiby the PJM market participant —
FirstEnergy — for the wholesale transactfonsale of energy, capacity, and ancillary

services into the PJM markets — at the contracefar the PPAs.

> Seglr. Vol | at 37 (Mikkelsen).
“© Seelr. XVIII at 3640 (Savage) (stating that the Prab$ransaction would be “financially neutral”).
47 Seelr. XVII at 3642 (Savage).

8 Seelr. XVII at 3640 (Savage) (“The costs in the prepd transaction would be the projected costs that a
included as that part of the rider calculation.”).

9 SeeTr. XVIII at 3640 (Savage).
0Tr. Vol. XXX at 6294 (Choueiki).
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The annual (or quarterly, if the Joint Stipulatismpproved) adjustment procgss
proposed by FirstEnergy confirms this. If the@sva deviation regarding projected energy
revenues from actual energy revenues that wouldljpssted in the Rider RRS’s over- or
under-recovery mechanisth.If there were a deviation in the amount of cayaeivenues
realized from the market, that would be adjustathiénRider RRS’s over- or under-recovery
mechanism? If there were a deviation in energy chargeswioatever reason, that would
be adjusted in the Rider RRS’s over- or under-regomechanism: Any deviation
between forecasted and actual debt rate, equéyteat rates, depreciation rates, operation
and maintenance expenses, and “other charges” Wwetddjusted in the Rider RRS’s over-
or under-recovery mechanist.

There is no dispute but that FirstEnergy’s prodasde of the capacity, energy, and
ancillary services in the PJM markets is a whokeahsaction. That sale is under federal
jurisdiction as a matter of la%. The amount received by FirstEnergy, the PIJM marke
participant, for the sale is revenue neutral tstEinergy. There is one and only one way
that the sale could be revenue neutral — if theusrtn@ceived by FirstEnergy for the sale is
fixed at the costs of the sale. As FirstEnerggffitsas explained, that is exactly how the
credit/charge of the Rider RRS, and the Rider RR8jsstment mechanism, will work.

Because FirstEnergy’s proposal will fix the amatinéceives for capacity, energy, and

°1 SeefFirstEnergy Ex. 43 at 4 (Savage Direct).
%2 SeefFirstEnergy Ex. 43 at 3 (Savage Direct).
%3 SeeFirstEnergy Ex. 43 at 3-4 (Savage Direct).
> SeeFirstEnergy Ex. 43 at 3-4 (Savage Direct).
%5 SeeTr. XI at 2334-2335(Moul).

5 SeaVA2, supra.

16



ancillary services wholesaled on the PJM markistgroposals are field preempted by

federal law. The PUCO should therefore dismissdhse.

4, The PUCQO's jurisdiction is conflict preempted beause
FirstEnergy’s proposal would distort PJIM’s auction
price signals.

The PPA Units currently operate in a competitivarket®” They do so as a result of
S.B. 3 ands.B. 221°% In a competitive market, there is no predictailerce of revenu®.
In point of fact, inherent in a competitive marlsethat there areo predictable sources of
revenué€’ But under FirstEnergy’s proposal, the PPA Unitsvave a predictable
(guaranteed) source of reverfieAnd they will have a predictable return on eqqiofit)
for their entire useful lives (or, if the Joint@tlation is approved, eight and a half years) —
that which is defined in the PPAS.

FirstEnergy’s proposal would directly subsidize @perating and capital costs of
the PPA Units and FES’s entitlement to OVE@s OCC witness Sioshansi states, such a
circumstance is improper “in a competitive wholesakrket, such as those operated by
PJM, because the market is intended to providentegefor economically efficient assets to

recover their cost$? If FES' subsidized generators are allowed to gipete in a wholesale

%" SeeDhio Senate Bill 3, as passed by the™l@&neral Assembly, 1999.
®Seeid

9 See id.OCC Ex. 25 at 12; FirstEnergy Ex. 29 at 2-5.

O seeid.

®1 SeeDCC/NOPEC Ex. 25 at 14-16 (Sioshansi Direct).

%2 SeeDCC/NOPEC Ex. 25 at 14-16 (Sioshansi Direct).

%3 SeeDCC/NOPEC Ex. 25 at 4 (Sioshansi Direct).

4 OCC/NOPEC Ex. 25 at 4 (Sioshansi Direct).

17



market against unsubsidized assets it will destreyshort- and long-run efficiency benefits
of the price signals provided by the mark8t®CC witness Sioshansi also states :

By fully subsidizing the operating and capital sastthe Plants and

OVEC (in addition to the guaranteed profit), thedgtam eliminates

any incentives that the PIJM-operated wholesale etadteate to

reduce operating and capital costs of the Plat<OAfEC. This

means that for the cost of supplying customers’ggnand capacity

needs using the Plants and OVEC may be higherthiegrotherwise

would without the subsidy in plac.
“The proposed PPA Rider would constitute a subaitlogous to the subsidies previously
proposed in New Jersey and Maryland, both of winiete found to be inconsistent with
competition in the wholesale power markéts Generation sold into PIM that is insulated
from the competitive forces that all other generataces inherently distorts PJM’s auction

price signal§® FirstEnergy’s proposals are therefore conflicepmpted by federal law. The

PUCO should therefore dismiss this case.

5. The PUCO also lacks jurisdiction under state law

As another threshold matter, the PUCO must determhih has subject matter
jurisdiction here undestatelaw.?® To do so, it must determine if such jurisdictien
expressly granted by statute. The PUCO has anéxaise only the authority
conferred upon it by the General AssemBlyif the PUCO were to approve the PPA

Rider, it would supplement the PJM wholesale anctiearing price and functionally set

5 OCC/NOPEC Ex. 25 at 4 (Sioshansi Direct).

% OCC/NOPEC Ex. 25 at 4-5 (Sioshansi Direct).

7IMM Ex. 1 at 3 (Bowring Supplemental).

%%1d. at 4.

% Ohio Edison Co. v. Pub. Util. ComB2 Ohio St.2d 123 (1977).

0 Columbus S. Power Co. v. Pub. Util. ComBv Ohio St. 3d 535 (1993pike Natural Gas Co. v. Pub.
Util. Comm, 68 Ohio St. 2d 181 (1981§;onsumers' Counsel v. Pub. Util. Com®7 Ohio St. 2d 153
(1981);Dayton Communications Corp. v. Pub. Util. Com&# Ohio St. 2d 302 (1980).
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the “wholesale” prices for the PPA Units. BecaRs€. Title 49 limits the PUCO’s
subject matter jurisdiction to “retail” electricrsece, the Amended Application/Modified
Amended Application must be denied because the PIa€K3 jurisdiction to set
wholesale prices.

Further, the Ohio General Assembly intended faang it alone, to make any
adjustments to the competitive environment establidy S.B. 3 as and when necessary.
If the PUCO were to approve the PPA Rider, it wdullddamentally change the
competitive environment established by S.B. 3 eodétriment of Ohio’s consumers. As
a creature of statute with limited and defined peythe PUCO cannot do so by way of
an Order.

As stated above, wholesale electricity compensasiovithin the exclusive
jurisdiction of FERC. Accordingly, the Commissilatks subject matter jurisdiction
over Rider RRS. Lacking subject matter jurisdictaver Rider RRS, a Commission

order approving it will bevoid ab initia”

a. The PUCO lacks jurisdiction to approve the PPA
Rider since it would functionally set wholesale
prices.

I. The General Assembly has expressly
limited the PUCOQO'’s subject matter
jurisdiction to “retail” electric service.

The Ohio Supreme Court has recognized that the piBides FERC with

exclusive jurisdiction related to the “sale of eétecenergy atvholesale,” defined as a

" Twin City Fire Ins. Co. v. Adkind00 F.3d 293, 299 (&Cir. 2005), citingnt'| Longshoremen’s Ass'n v. Davis,
476 U.S. 380, 392, 90 L. Ed. 2d 389, 106 S. Ct412986) (holding that where “a state court. s.asubject
matterjurisdiction to adjudicate this issue . . ., any judgmenigidday the state court will heid ab initio”)
(emphasis in original).
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“sale of electrical energy to any perdonresale.”’? Indeed, the courts have recognized
that, in enacting the FPA, “Congress meant to dadwight line easily ascertained,
between state and federal jurisdiction 3.

Consistent with this jurisdictional separation, @leio General Assembly limited
the PUCO'’s jurisdiction to “retail” electric ser@s. The PUCQ'’s authority only extends
to “an electric light company when engaged in thsithess of supplying electricity . ta
consumers within this state.* This limitation of jurisdiction also was imposed the
PUCO in subsequently enacted R.C. Chapter 492&hwhireplete with references
restricting the PUCOQO’s authority to “retail electservice.” Specifically, as it pertains to
this proceeding, R.C.4928.141 requires “an eledistribution utility” to provide
“consumers. . . a standard service offer of all competitie&il eectric services. . . ">
R.C. 4928.143 permits an “electric distributiorityti to comply with R.C. 4928.141 by
filing an ESP for the PUCO’s approVvAl.

For purposes of R.C. Chapter 4928, the Generalmsisedefined an “electric

""" as an “electric utility,”which in turn is defined as an “electric

distribution utility
light company” under R.C. 4905.03(C), discussedrahd FirstEnergy satisfies each of

these definitions, and under each definition, tlea&al Assembly consistently and

"2 SeeCleveland Elec. lllum. Co. v. Pub. Util. Comi#6 Ohio St.3d 521, fn. 4 (1996) (italics adds#gtion
omitted).

3 Fed. Power Comm. v. S. California Edison, @36 U.S. 205, 215-216 (1964).
" SeeR.C. 4905.03.

> SeeR.C. 4928.141(A).

°SeeR.C. 4928.143(A).

""SeeR.C. 4928.01(A)(6).

8 SeeR.C. 4928.01(A)(11).

"9 SeeR.C. 4928.01(A)(8).
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expressly limited the PUCO’s jurisdiction to th@ysion of retail electric service. Thus,
the PUCO'’s jurisdiction clearly is limited to rdtalectric service.
il. The PUCO has jurisdiction over retail

electric service; the PPA Rider is not for
retail electric service.

Under R.C. 4928.01(A)(27) retall electric servisalefined as “any service
involved in supplying or arranging for the suppfyetectricity to ultimate consumers in
this state, from the point of generation to thenpof consumption.” The Rider RRS does
not fit within the definition of retail electric sace. This is because the PPA Rider does
not constitute a service that is involved in suppyor arranging for the supply of
electricity to ultimate consumers in this state.

Instead, the Rider RRS is a financial transactian is separate and distinct from
the sale of electricity to consumers in this sthtevolves a FERC jurisdictional
contract® between FirstEnergy and it affiliate FES. Undwer PPA, FirstEnergy will
contract to purchase all the energy, capacity,aanudlary services of the PPA Units on a
cost basis plus return on investm@nEirstEnergy will then offer the energy, capacity,
and ancillary services into the PIJM markets — it mat supply the energy from the plants
to ultimate consumers in this state. After the séléhe energy, capacity, and ancillary
services into the PJM markets, retail customerkheilcharged/credited for the difference
between the PPA contract price and market pricaioéd through the sale into the PIM
market. Retail customers are twice removed frontidr@saction, which involves (1) a

wholesale sale between FirstEnergy and FES, anal\{2Jolesale sale by FirstEnergy

80 SeeV.A. 2-4, Supra.
81 SeeTr. | at 34-37 (Mikkelsen) (public).
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into the PIJM markets. With no electricity serviany provided directly (or even
indirectly) by FirstEnergy to retail customers,riés no valid claim that the PPA Rider
proposal pertains to retail electric service.
iii. Approving the PPA Rider proposal would
involve the PUCO in supplementing the
PJM wholesale auction clearing price
and, thus, exceed its subject matter

jurisdiction by functionally setting
wholesale prices to consumers.

The PUCOQO'’s approval of the PPA Rider would creapecggram where
FirstEnergy participates in the PIJM markets by inigdhe products purchased under the
PPAs into the PJM auctions. This program would agacsh the same objective as in
the contracts for differences programs that wevadopreempted iSolomofi? and
Nazariaif® supplementing the PJM wholesale auction cleariigppreceived by the
PJM market participant with the revenues securesltfh out-of-market state subsidies.
By supplementing the PJM wholesale auction clegpimge, the PUCO would be setting
wholesale prices, which is beyond its subject nngtitésdiction under state law.
Therefore, the PUCO should deny the Amended ApipticAVodified Amended
Application.

b. The PUCO lacks jurisdiction to approve the PPA
Rider because it would fundamentally change

the competitive environment established by S.B.
3.

As described above, the Ohio General Assembly edeatompetitivemarket for

generation. And it specifically contemplated thdjuatments to the market structure may

82753 F.3d at 473-74.
83766 F.3d at 248; 252.
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have to be made. And it found that the PUCO wdnalde a role to play in that regard, in
passing R.C. 4928.06(C). The statute provides famitaring of the market by the
PUCO, reports by the PUCO to the General Assenalolg,for recommendations by the
PUCO forlegislativeaction. It does not provide for wholesale changahté competitive
generation market, such as that which FirstEneatjyer candidly advocates for here, by
way of a PUCO Order.

That the General Assembly intended for any adjustsn® the competitive
generation market be made through legislation wa$irened by the Ohio Supreme
Court inln re Columbus Southern Power Cohere, the Supreme Court noted that
legislativeaction might be required to address perceivect@gities in the competitive
market. And the General Assembly, itself, reaffids intent by passing S.B. 221 — it
did not wait for a PUCO Order.

As recognized by the Ohio Supreme Court, the sigtuegime and history of
deregulation in Ohio confirm that the Ohio Gené&ssembly intended for it, and it
alone, to make adjustments to the competitive enmirent established by S.B. 3 as and
when necessary. FirstEnergy concedes that the BRA®Ot driven by the competitive
market, as it would not enter into the contractseal the PUCQO'’s authorization of
regulatory recovery through the PPA RifierAs a creature of statute with limited and
defined powers, the PUCO has no jurisdiction tadAmentally change the competitive

environment established by the General Assemblydoyof an Ordef®> As OCC

8 Seefr. Xl at 2333 (Moul) (“Certainly the structure ifler RRS relies on generating assets as pareof th
proposed transaction. So | don't see that theydvexist separately.”)

8 SeeR.C. 4928.02 (H) (stating that it is state polizy Ensure effective competition in the provisidmetail
electric service by avoiding anticompetitive sulesidlowing from a noncompetitive retail electrangce to a
competitive retail electric service.”)
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witness Rose explained, FirstEnergy’s Rider RR$monsistent with the legislative
intent of a deregulated generation market in tla¢eSif Ohio.*°

Ohioans have been awaiting the end of a 16-yeangyuto competition in the
electric generation market. This road to markess tbeen long and winding, and very
expensive for Ohioans. At a time when Ohioans shbelreaping the benefits of
markets, FirstEnergy’s objective is to reap thedbiénof consumer subsidies by resort to
old regimes of government command and control. HHEO should resist this initiative
by utilities to try to maneuver around competitmarkets. The PUCO should deny

FirstEnergy’s proposal.

6. To protect Ohio consumers, the PUCO should noute
until FERC rules on the legality of the power purclase
agreement.

On January 27, 2016, Electric Power Supply Assiatiaet al. filed a complaint
against FirstEnergy and AEP Generation Resourad©aio Power Compaf{(“EPSA
Complaints”)®® EPSA asked FERC to review FirstEnergy’s affiliaggeement with its
generating affiliate (“PPA”) to ensure against cetip/e abuse and to protect consumers
from unjust and unreasonable charges. EPSA ia@$#&RC to rescind a waiver of the
corporate affiliate power sales restrictions praslyg granted to FirstEnergy, because
FERC did not grant the waiver contemplating therenircircumstances of the PPA.

Rescinding the waiver granted to the FirstEnergyABP makes sense because FERC'’s

8 OCC/NOPEC Ex. 25 at 24 (Rose Direct).
8"EPSA, et al. v. AEP Generation Resources and GhiePCompanyrERC Case No. EL-16-33-000.

8 EPSA, etal. v. FES and , Ohio Edison, Cleveldadtiic llluminating Company and Toledo Edis6ERC
Case No. EL-16-34-000.
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core responsibility is stated to be: "guard thesconer from exploitation by non-
competitive electric power companies.”

For these reasons, the PUCO should not rule snctise, until the FERC rules on
the EPSA Complaints. FirstEnergy has said thain 4 about consumers paying upfront
and potentially benefitting later. But consumersigt not have to pay a penny if FERC
ultimately declares the plans to be unlawful. his regard, FirstEnergy has protected
itself in the settlement from making any refundsdosumers, if he PUCQO'’s order
authorizing the PPA is invalidated. The PUCO shawticater to FirstEnergy’s’ request
to deny refunds to consumers. FERC may ultimatelglidate the PUCQO’s actions.
Therefore, the PUCO should not rule on this casegl there is a ruling from FERC on
the EPSA Complaints. At a minimum, the PUCO shaoejdct FirstEnergy’s settlement
term of no refunds to customers, and require refdadsuch reasons as FERC
invalidating the PUCQO'’s order.

B. The PUCO should not use its three-prong test fareviewing

settlements to decide this case; but at a minimuniné PUCO

should not consider the settlement as a “package’ndgler the
three-prong settlement test.

The settlement is a hodgepodge of unrelated tematshould disqualify it from
being considered as a “package” under the secahthad prongs of the PUCO’s
settlement tes® For treatment as a package, a settlement shauklterms that, in the

context of an application, have a sufficient nelBesveen each other and can be lawfully

8 OCC/NOPEC Ex. 11 at 6-10 (Kahal Second Supplementa
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and reasonably considered in the case as¥ll@drms that are merely inducements to
join the settlement lack a reasonable nexus teubgct of the case, the PPA, and are
therefore not a package. In a case allegedly dhediging” electric generation costs,
there is no nexus to the various terms and issuhave shown up for the first time at
case-end in a settlement--other than that the terdused others to sign. The terms in
the Third Supplemental Stipulation are specificéjored to the individual parties to be
induced to sign (generally at the expense of athstomers), and should not be confused

with benefits to customers generally or the puinlierest.

1. The PUCO must be mindful of the unequal bargaimg
power of the Utility in an Electric Security Plan Case,
and should invoke a stricter standard than the PUCG
traditional three-prong test to protect consumers.

As OCC witness Kahal explained, bargaining witHiti#s in this setting is not
sufficiently serious because Utilities can unilatlyrreject any modifications to their
electric security plaf® This problem is explained in the insightful opiniof

Commissioner Roberto in FirstEnergy’s initial ESRe filed in 2008:

When patrties are capable, knowledgeable and staral before
the Commission, a stipulation is a valuable indicaff the parties’
general satisfaction that the jointly recommendesaiit will meet
private or collective needs. It is not a substititowever, for the
Commission's judgment as to the public intereste Tommission
is obligated to exercise independent judgment basdtie statutes

% In the Matter of the Application of Duke Energy ®to Adjust Rider DR-IM and Rider AEU for 2012
Smart Grid CostsCase No. 13-1141-GE-RDR, Opinion and Order at 1April 9, 2014). (The PUCO
ruled that issues which are “not contained withia intended subject matter” of the utility’s apption,

are the subject matter of other ongoing PUCO pmtiogs, and contemplate programs which are, thys far
not in existence or in operation are not relevaitth wegard to the consideration of the utility’spdipation

and should not be considered for purposes of tte@throng test.)

%1 See OCC/NOPEC Ex. 11 at 6 (Kahal Second Supptahi2inect).
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that it has been entrusted to implement, the repefdre it, and its
specialized expertise and discretion.

In the case of an ESP, the balance of power crdéstea electric
distribution utility's authority to withdraw a Conssion-modified
and approved plan creates a dynamic that is imiplest ignore. |
have no reservation that the parties are indeeabta@and
knowledgeable but, because of the utility's abtltyithdraw, the
remaining parties certainly do not possess equgkliang power
in an ESP action before the Commission. The Comamssaust
consider whether an agreed-upon stipulation arismder an ESP
represents what the parties truly view to be inrtbest interest -
or simply the best that they can hope to achievennne party
has the singular authority to reject not only ang all
modifications proffered by the other parties bt @ommission's
independent judgment as to what is just and reddendn light of
the Commission's fundamental lack of authorityhi@ tontext of
an ESP application to serve as the binding arbiterhat is
reasonable, a party's willingness to agree withlaatric
distribution utility application cannot be afforddte same weight
due as when an agreement arises within the coot@ther
regulatory frameworks. As such, the Commission mexsew
carefullyall terms and conditions of this stipulatidh

Commissioners Centolella and Lemmie stated siridacerns”

As reflected in Commissioner Roberto’s opinion, Itlaegaining is tilted in favor
of the Utilities because FirstEnergy has the abibtreject modifications to its ESP plan.
The favoring of the utility in the negotiation pess for a stipulation in an ESP case
negates the serious bargaining required to medirthigrong. This is evidenced by the

fact that they did not secure benefits for all undiuals or businesses that were not direct

2n re FirstEnergy’s 2008 ESP Casgase No. 08-935-EL-SSO, Second Finding and O&jenjon of
Commissioner Cheryl L. Roberto Concurring in Pad Bissenting in Part at 1-2 (March 25, 2009) {icites
omitted, emphasis added).

%3 d., Opinion of Commissioners Paul A. Centoletid &alerie A. Lemmie, Concurring at 2 (March 2502p
(“The ability of an electric distribution utilityotwithdraw a Commission-modified and approved ESBedrio be
taken into account when considering the weighgtgiteen to this stipulation” and “The Commissionsinu
evaluate whether the stipulation represents a txedband appropriate resolution of the issues.”).
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participants in the bargaining, but rather, theygda benefits either for their own
company (e.g., Kroger) or benefits for their menst{erg., IEU-Ohio or OEGY. This

settlement outcome should not be looked upon félpitay the PUCO.

2. The terms of the Stipulation should not be condered as
a package under the PUCQO'’s second and third prongs;
consumers should be protected from the unrelated ah
onerous terms resulting from the utility’s financial
inducements for others to sign.

OCC witness Kahal elaborated on reasons for ngihggbn the PUCQO'’s three-
prong stipulation standard that carry-over intoseeond and third prongs. Mr. Kahal
stated:

the settlement should not be judged as a packagarding the

second and third prongs. The settlement is anganation of

onerous terms for consumers, many of them unretatéte core

of the Utilities Application in this case. In fathis settlement

includes, as a result of the deal-making, far-naggirovisions that

are not logically connected to the ESP and shoolda reviewed

by the PUCO as a package. It is not reasonabliaéoPUCO to

defer to this Stipulation by treating it as a paEka
It is counter-intuitive to view the provisionstbie Stipulation as a package not only
because of their unrelated nature to the casalbotbecause the Utilities were agreeable
to the specific giveaways because, in large pagtarners (not the Utilities or their
shareholders) would be paying for the agreed upbsidies. “This approach is not an
appropriate way to conduct ratemaking and publizpmaking.”®
The PUCO recognized the danger of settlementdrtblaided cash and cash

equivalents paid to the signatory parties in autifpon. Recently, when reviewing a

%Id. at 8.
% OCC/NOPEC Ex. 11 at 7 (Kahal Second Supplemeiitat
% OCC/NOPEC Ex. 11 at 7-8 (Kahal Second SupplemBitiatt).

28



stipulation that directed payments to the stipalds signatories, the PUCO noted that
such provisions are “strongly disfavored.”And the PUCO warned that such provisions
are likely to be stricken in future stipulations:

The Commission notes that provision |.b. of thep@ation
includes direct payments to intervenors of fundsdaefunded to
ratepayers. Because of the unique circumstancssofase,
including the hard work of the Signatory Partiesaaching the
Stipulation and the lengthy procedural historyto$ tcase, the
Commission will not disturb this provision and walbprove the
Stipulation without modificationHowever, the Signatory Parties
to this Stipulation and parties to future stipulations should be
forewarned that such provisions are strongly disfagred by
this Commission and are highly likely to be stricke from any
future stipulation submitted to the Commission forapproval.’®

It should be concerning in this case that certéithe intervenors agreeing to the
stipulation will receive cash equivalents and othemefits that are to be paid by
consumers who oppose the settlement. Examplesbferguivalents that are given to
signatory parties but paid for by other custonaeesautomaker credits, interruptible load
credits, and other rate discounts or rate desigoeassions.

This concern was also articulated by OMAEG witressfessor Hill earlier in
this proceeding who stated:

Here, the Companies have assembled a coalitiorotagie a
policy that benefits their affiliate, FirstEnerggl8tions, and the
other coalition members. The benefit to the Comgmnbnsists of

"In the Matter of the Application of Columbus Souitower Company and Ohio Power Company for
Authority to Recover Cost Associated with the @iterConstruction and Operation of an Integrated i@zsion
Combined Cycle Electric Generation Faciliase No. 05-376-EL:-UNC, Order on Remand at 1B.(Fg,
2015).

% n the Matter of the Application of Columbus Souitower Company and Ohio Power Company for
Authority to Recover Costs Associated with thendite Construction and Operation of an Integrated
Gasification Combined Cycle Electric Generation ilitgg Case No. 05-376-EL-UNC Order on Remand at 11-12
(February 11, 2015). (Emphasis added).
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a subsidy to pay for its affiliated company’s urmgforming
generation. This benefit to the Companies has bakred at $3
billion by one expert witness for a non-signatoaytp, the Office
of the Ohio Consumers’ Counsel.

The large heterogeneous group that has to pahéamgjority of
this proposed policy, as well as the other costigeslded in the
stipulations, consists of the remaining commeraonalystrial, and
residential ratepayers of northern Ohio who arenmernbers of the
redistributive coalition. This large ratepayer ggauould be very
difficult and expensive to organize for purposes@iocating the
group’s interests?

Professor Hill further stated,” in the Third Supplental Stipulation, the Utilities have
raised new issues, offered new arguments, andmiszsan expanded coalition of
supporters in an attempt to influence the publiecggrocess in ways that are
deleterious for the state of Ohit?®

Instead of considering the settlement as a packhgd&?UCO should consider
each individual Stipulation term on its own meritiack of merit, under law and
regulations applicable to it. These unrelated gions (such as the proposal to
implement straight fixed variable rates for resitircustomers and the proposal to use
other people’s money to build renewable power glifitshould not even be considered
in the current proceeding, and instead should balgonsidered in a separate stand-alone

case, if at alt®?

% OMAEG Ex. 19 at 19-20 (Hill Second Supplementakg).
10 OMAEG Ex. 19 at 19-20 (Hill Second Supplementakb).
191 FirstEnergy Ex. 154 at 12 (Third Supplemental @#fion).
192 5CC/NOPEC Ex. 11 at 9 (Kahal Second Supplemetitat i)
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This point was examined by RESA witness Kalt wheaggioned at the
evidentiary hearing by Commissioner Haque on teeday of the evidentiary hearing:

Question: (COMMISSIONER HAQUE):

So just think of that concept of — just conceptu#iink of this
concept, okay? And you are an economist, and yowkmou have
provided testimony and eloquently provided testignion
responding to questions today. My question is dowou
evaluate as an economist the social utility of ptiéé good that
can come from something like what we are dealing vaday, the
stipulation that we are dealing with today? Andysny know, in a
previous proceeding | said this, and I'll -- lillecthis to you as well
here, so the concept of grid modernization, olaig,is something
that a number of state utility commissions are ioglat. It is not
foreign to state utility commissions right now. Té's a lot of good
that can be done with this concept, albeit, themill much to
explore, okay? The concept of decarbonized -- thecazed
generation fleet in the future, again, we can arghat the
stipulation says, | don't want to do that, | justinivto ask you this
theoretical question as an economist, how do yaluate social
utility in your field?

ANSWER (KALT):

| will try to give you a briefer answer. That's sof the topic of
public policy economics. That's what we teach abdtte first
principle that we invoke is the public has an atgdnterest in an
economically efficient economy meaning you delwat
consumers want at the lowest possible cost. Yol d@ste
resources. And you -- that's principle No. 1. Eipte No. 2 is that
where you have some inefficiency the appropriatdipyolicy
approach to that we sometimes say to the studentgy at it head
on. What we mean by that, if you need grid modetion among
your regulated companies, then what you do is yaiggd
modernization for its own sake. And, you knowgtoto the heart
of this case in some sense, you don't, for exampieother words,
if it's efficient to do it, you ought to do ¥.ou don't, for example,
say we will do that as part of a trade. We'll let yu shift all
these costs and have the captive ratepayers and ukeir
captivity to guarantee the rates of return and sodrth on a
couple of plants in order to get grid modernization You want
to separate those from a public policy point of vie. And
there's actually theorems about this in the workiatbel Prize
Winner Paul Samuelson about how you want to takinose
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things because -- | don't know why | am squeakg,if you try

to mess up, if you will, make this inefficient ovegre in order to

get some inefficiency over here, you are goingo @p distorting

the whole economy, and that's contrary to the pubterest.And

so we have this principle of separation we call igpproach the

problem head on. Want a better, cleaner environmef? Go

regulate the plants for environmental cleanlinesDon't trade it

away by doing something like, you know, using yoaptive

ratepayers to cut a deal. | think that's tryindpé responsivé’>

Accordingly, the signatures on the settlement vadxtained through financial

inducements, and financed with other people’s mebejng Ohioans’ hard-earned
money. The settlement was not negotiated in a gnetake exchange yielding the best
result (for consumers and Ohio) at the settlemeamtreclusion. The Stipulation should
not be evaluated under the three-prong test. étdast, it should not be viewed as a

package.

3. Each Stipulation term should be evaluated on itswn
merits (not in a package) in order to protect consmners
from the onerous nature of the Stipulation package.

A review of this settlement using the three-proess tvill not yield a just
outcome. The ESP should be reviewed on its owntsemd not as packaged in the
Stipulation. The fact that the signatory partiagdnassembled a Stipulation package of
unrelated cash and cash equivalents (funded by otistomers) tailored to their
individual desires, is problematic enough. Butapkr dive into the various provisions
raises more fundamental concerns with this settiénifeviewed as a package. Therefore,
the provisions in the Stipulation should insteadiigeved individually on their own

merits.

10371, XLI at 8717-8718 (Kalt).
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This concept was raised by ELPC witness Karl Rabado Rabago stated:

| recommend that the Commission narrowly reviewdhigject
matter of the PPA arrangements proposed in ther@mgs now
modified in the Third Stipulation, and reach itsroeonclusions
regarding the propriety of the core Company propdsaeaching
its conclusions, | recommend that the Commissidragsign any
weight to settlement terms that supplement andrekze
Companies’ Application unless those settlement seapply
directly to the Program. Because so many of theutiion terms
have no direct relationship to the Program itsal, Commission
must separately weigh whether the Program is ptuatghin the
public interest before undertaking any consideratibthe value of
the other non-core elements of the settlement pmcRa

Mr. Rabago, in his testimony, instructed the PUG@ualuate carefully the non-
Rider RRS terms of the Stipulation. Mr. Rabagoesta
| further recommend that the Commission rejectStipulation
until such time as the parties to the Stipulatiod ather
appropriate parties submit or at least have an roppity to submit
testimony on each substantive issue addressee iBtthulation.
That testimony and evidence must be tested agaistsindard that
requires that the form and substance of each pabpesfully and
transparently evaluated, and that the settlememisteboth
individually and as a package, benefit the pulniterest and
Companies’ customers as a whole.
Without such evidence, the PUCO should not givevaeight to the Stipulation
terms in evaluating whether the settlement packalj®enefit ratepayers and the public
interest:’® Mr. Rabago’s concerns with the Stipulation werasistent with OCC witness

Kahal who noted the conspicuous absence of testihpmther signatories in support of

the Stipulation'®®

14ELPC Ex. 28 at 6-7 (Rabago Direct).
1951d. at 7. See also Tr. XXXVIII at 8203 (Rabogspending to questions from Commissioner Asim Haque)
1% 0cC Ex. 11 at 29 (Kahal Second Supplemental Direct
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To give the stipulation deference as a “packagelildallow for terms that are
unreasonable or even outrageous for consumersdodepted by the PUCO, in the name
of considering the package without items havingtividually withstand PUCO
scrutiny. It should not be done. As RESA witna#t suggests, each provision should
be taken head on and reviewed on its own merikerélshould not be the thought that a
trade-off of an inefficient provision (e.g., RIdRRS) for some perceived efficiency from
another provision (e.g., SmartGrid or renewablegy)ds rational behavior.

The PUCO should adopt OCC/NOAC’s recommendatiaevew the Utilities
PPA outside of the three-prong test. If it dogsinén the PUCO should accept our
Recommendation Sections B, C, and D, which elabaratwhy the Third Supplemental
Stipulation (and all predecessor Stipulation priawvis) should fail under all three of the
prongs of the PUCO'’s test.

C. The partial settlement does not pass the firgirong of the

three-prong test: The settlement is not a produabf serious

bargaining among capable, knowledgeable parties, Wi a
diversity of interest.’

The first prong of the settlement test asks whetielPUCO can determine that
the negotiations over the settlement took placamnienvironment of sufficient conflict
(i.e., “serious bargaining”) between knowledgeatidmatories’® Only 16 intervenors
(excluding FirstEnergy) in a field of 54 were wildj to sign onto the Stipulation. One
intervener (IEU-Ohio) merely agreed to not oppdeedettlement. OCC/NOPEC

Witness Kahal testified that the contested Stiputatis not representative of a diversity

197 OCC/INOPEC Witness Kahal testified that the usb@three-prong test “is not the most appropriate o
determine the outcome of this case that preseptsriamt issues affecting approximately two mill@hio
electric customers.” OCC/NOPEC Ex. 8 at 5 (Kahgiemental).

1981 re Restatement of Accounts and Records of CB&&L, and CSOECase No. 84-1187-EL-UNC, Order
at 7 (Nov. 26, 1985).
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of interests and does not constitute serious bairggi as required under the PUCO’s

first criterion.™°

1. The settlement is not a product of serious bargaing.

This proceeding could drastically alter the endegylscape in Ohio and increase
consumers’ utility bills by billions of dollars ow¢he next eight years. The unequal
bargaining power position held by the Utilitiesan ESP case is very real in this case,
and justifies the cause for concern raised by Casimer Robertd™® This is evidenced
by some parties to this proceeding pursuing thexioghial interests, signed onto an
agreement that could impose those billions of d®ltd costs on the general body of the
Utilities’ customers., That was in exchange for mstdand narrow benefits in rate design
changes, increases in energy efficiency and lowsre assistance valued in $10s of
millions, nowhere near the billions of dollars tikaistEnergy stands to receive under the
Third supplemental Stipulation.

The PUCO should observe that the parties signealamaigreement that only
minimally modified the core provision of the Utigs’ Application and the PPA. The fact
that a number of parties were willing to agreehi® as-filed ESP, with minimal changes
to the fundamental provisions, shows the lack abse bargaining. With the Ultilities
being in a superior bargaining position, they did Imave to offer much —and did not
offer much-- to get parties to sign onto their mhillion dollar rate increase to

consumers in this case.

199 OCC/NOPEC Ex. 8 at 11 (Kahal Supplemental Direct).

191 re FirstEnergy’s 2008 ESP Cad@ase No. 08-935-EL-SSO, Second Finding and OBjenjon of
Commissioner Cheryl L. Roberto Concurring in Pad Bissenting in Part at 1-2 (March 25, 2009)
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Even the PUCO Staff could not make enough headwayodifying the terms of
the Proposed Transaction. Before signing the T&ugplemental Stipulation, Dr.
Choueiki testified to a number of alternative recoemdations should the PUCO find that
Rider RRS is in the public interest (which it ig)fd* Dr. Choueiki proposed limiting
the term of Rider RRS to no longer than the terthefESP IV'? At the time Dr.
Choueiki’'s testimony was filed, the ESP IV term waiee years. The PUCO Staff,
negotiated the Rider RRS term from 15 years totgighars (more than double the three
years) in the Third Supplemental Stipulatfohin addition, Dr. Choueiki also testified in
favor of a risk-sharing mechanism that required E&Be responsible for a portion of the
costs associated with Rider RRS.Under the Third Supplemental Stipulation,
FirstEnergy provides the potential for consumenset®ive a very limited credit in years
5 through 8 only*® And FES has no obligation to share in the riske Third
Supplemental Stipulation contains a much watereglirdarovision from what was
recommended by Dr. Choueiki.

Finally Dr. Choueiki recommended a severabilityyison in the event Rider
RRS was invalidated by a court of competent jucisdin**® However, the Third
Supplemental Stipulation expanded on Dr. Chouetkigimony and included the

following anti-consumer provision: “this commitmeon severability is not intended and

M1 Staff Ex. 12 at 15-17 (Prefiled Testimony Choueiki

12 Staff Ex. 12 at 15 (Prefiled Testimony Choueiki).

13 FirstEnergy Ex. 154 at 7 (Third Supplemental $igion).
114 Staff Ex. 12 at 16 (Prefiled Testimony Choueiki).

M5 FirstEnergy Ex. 154 at 7-8 (Third Supplementa@éition).
116 Staff Ex. 12 at 17 (Prefiled Testimony Choueiki).
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shall not be construed to affect the prohibitioaiagt retroactive ratemaking. No
amounts collected shall be refunded as a restitti®Eeverability provision.” Any
decision regarding refunds should be determineth&yUCO.

Therefore, the PUCO should find that no seriougdiarng occurred, and should

determine the contested Stipulation fails the fprsing of the three-prong standard.

2. There is a lack of diversity of interests onhie contested
Stipulation.

Diversity of interests is an important componemtdetermining if a stipulation is
reasonable. The PUCO has found that when divetseests are present, there is strong
support for the reasonableness of a settlementgatk

OCC/NOPEC Witness Kahal testified, however, thatdéttlement “is not
representative of a diversity of interest§Although there are a number of non-utility
settling parties, there are also numerous activieeganot supporting the contested
Stipulation, representing a range of perspectivViesketers and power producers, who
compete with FES, did not sigft’ Parties representing environmental interests did n
sign!?° Aggregators did not sigf: The Market Monitor for PJM did not sign the

Stipulation.

171 re: Restatement of Accounts and Records of C(E#RL, and C&SOE Case No. 84-1187-EL-UNC,
Order at 7 (Nov. 26, 1985).

18 OCC/INOPEC Ex. 8 at 11 (Kahal Supplemental).

119 Dynegy, Direct Energy, PIM Power Producers, EFEalon, Constellation.
120 Sjerra Club, Environmental Defense Fund, and ELPC.

2 NOPEC and NOAC.
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The City of Akron, the locale for FirstEnergy’s porate headquarters, did sign.
But it is one community with a limited number ofstomers out of the 1.9 million
residential customers served by FirstEnergy. téged interest in this case is as follows:

Akron is a significant customer of Ohio Edison C@nyp and
therefore the nature amctent of its interestlies partly in the
potential relationship between this proceeding anthe prices
that Akron may pay for electric service'?

The PUCO should note that the City’s stated intdres in what the City of Akron, not
its residents, pays for electricity. By contrabg PUCO should note NOPEC and NOAC
who collectively represent the interests of ne689,000 residential and small
commercial customers in approximately 185 commesiitn all three FirstEnergy EDU’s
service territoried?® Lacking a signatory party that represents resideaistomers in the
Applicant’s three service territories and lackingl@spread consumer support in a
signatory party, the Stipulation fails to represteat diversity interests of FirstEnergy’s
customers and thus fails to meet the first pronthefPUCQO’s standard for judging
stipulations.

Another signatory party, OPAE, fails to move thedie much with regards to
improving the Stipulation’s diversity of interes part of the PUCO'’s first prong
analysis. As a general matter for PUCO regulat@mpans in need should be assisted.
But for purposes of whether to impose the extreastscof a utility bailout on a couple
million Ohioans, OPAE'’s signature should mattetdifor determining if FirstEnergy

passes the PUCO'’s settlement standard. The reefbedts that, out of 1.9 million

122 City of Akron Motion to Intervene, Memorandum ingport at 4 (October 1, 2014). (Emphasis added)
123NOPEC and NOAC Joint Initial Brief at 3-4 (June 2@12).
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consumers, OPAE has assisted around 2,704 cust@imershe fuel fund in 201%* In
addition, the winter crisis program element of AP (Home Energy Assistance
Program) benefitted 16,000 customers in 2014, bitSmillion consumers who would
each pay $800 or much more partly as a result &EXPsignature'® If these numbers
indeed represent FirstEnergy customers (and ntbmmigss from outside FirstEnergy’s
area), then the total number of OPAE-assisted muet® (18,704) represents less than 1
percent of total FirstEnergy residential custontéts.

The statutory representative of FirstEnergy’s liion residential customers,
the Ohio Consumers’ Counsel, as well as NOPEC d@A®I are not signatories to the
contested Stipulation and recommend that the PUG@g consumers by rejecting it.
This circumstance demonstrates that the contesipdl&ion is not broadly supported by
parties representing a diverse range of interestastomer classé$’ Therefore, that

aspect of the PUCO's first prong analysis must fail

3. There is a lack of diversity of interests on theontested
Stipulation.

Diversity of interests is an important componemtdetermining if a stipulation is
reasonable. The PUCO has found that when divetseests are present, there is strong

support for the reasonableness of a settlementgat¥

124 OPAE Ex. 1 at 7) (Rinebolt Direct).

1257y, XXIX at 6037 (Rinebolt).

12618,704 / 1,900,000 x 100 = 0.9 percent.

127 OCC/INOPEC Ex. 8 at 11 ( Kahal Supplemental).

128 | re: Restatement of Accounts and Records of C(E#R. , and C&SOE Case No. 84-1187-EL-UNC,
Order at 7 (Nov. 26, 1985).
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OCC/NOPEC Witness Kahal testified, however, thatdéttlement “is not
representative of a diversity of interest§”Although there are a number of non-utility
settling parties, there are also numerous activieeganot supporting the contested
Stipulation, representing a range of perspectivViesketers and power producers, who
compete with FES, did not sigif’. Parties representing environmental interests did n
sign’*! Aggregators did not sigh? The Market Monitor for PJM did not sign the
Stipulation.

The City of Akron, the locale for FirstEnergy’s porate headquarters, did sign.
But it is one community with a limited number ofstomers out of the 1.9 million
residential customers served by FirstEnergy. téted interest in this case is as follows:

Akron is a significant customer of Ohio Edison C@nyp and
therefore the nature amctent of its interestlies partly in the
potential relationship between this proceeding anthe prices
that Akron may pay for electric service'*?

The PUCO should note that the City’s stated intdres in what the City of Akron, not

its residents, pays for electricity. By contrabg PUCO should note NOPEC and NOAC
who collectively represent the interests of ne689,000 residential and small
commercial customers in approximately 185 commesitn all three FirstEnergy EDU’s
service territoried* Lacking a signatory party that represents resideaistomers in the

Applicant’s three service territories and lackingl@spread consumer support in a

129 OCC/INOPEC Ex. 8 at 11 (Kahal Supplemental).

130 Dynegy, Direct Energy, PIM Power Producers, EfEalon, Constellation.

131 Sierra Club, Environmental Defense Fund, and ELPC.

2 NOPEC and NOAC.

133 City of Akron Motion to Intervene, Memorandum ingport at 4 (October 1, 2014). (Emphasis added)
134 NOPEC and NOAC Joint Initial Brief at 3-4 (June 2@12).

40



signatory party, the Stipulation fails to represteat diversity interests of FirstEnergy’s
customers and thus fails to meet the first pronthefPUCO’s standard for judging

stipulations.

Another signatory party, OPAE, fails to move thedle much with regards to
improving the Stipulation’s diversity of interest part of the PUCQO'’s first prong
analysis. As a general matter for PUCO regulati@mpans in need should be assisted.
But for purposes of whether to impose the extreastscof a utility bailout on a couple
million Ohioans, OPAE’s signature should mattetdifor determining if FirstEnergy
passes the PUCO'’s settlement standard. The reefbedts that, out of 1.9 million
consumers, OPAE has assisted around 2,704 custénoershe fuel fund in 2012 In
addition, the winter crisis program element of iHleAP (Home Energy Assistance
Program) benefitted 16,000 customers in 2014, buitmillion consumers who would
each pay $800 or much more partly as a result &EX¥signature’>® If these numbers
indeed represent FirstEnergy customers (and ntomess from outside FirstEnergy’s
area), then the total number of OPAE-assisted muet® (18,704) represents less than 1
percent of total FirstEnergy residential custontéfs.

The statutory representative of FirstEnergy’s liion residential customers,
the Ohio Consumers’ Counsel, as well as NOPEC a@AQ| are not signatories to the
contested Stipulation and recommend that the PU@@q consumers by rejecting it.

This circumstance demonstrates that the contesied&ion is not broadly supported by

135 OPAE Ex. 1 at 7) (Rinebolt Direct).
136 Tr. XXIX at 6037 (Rinebolt).
13718,704 /1,900,000 x 100 = 0.9 percent.
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parties representing a diverse range of interestastomer classés® Therefore, that

aspect of the PUCO's first prong analysis must fail

4. The inaptly named “retail enhancement” side deal
between FirstEnergy and IGS demonstrates a lack of
serious bargaining (and a misuse of the words retai
enhancement).

In an earlier case at the PUCO involving side dedtlsin a stipulated case, the
Supreme Court of Ohio decided that such arrangeswesrte relevant to the PUCQO’s
consideration of serious bargainitig. The Supreme Court stated:
The [PUCOQO] cannot rely merely on the terms of tiygusation but,
rather, must determine whether there exists safftavidence that
the stipulation was the product of serious bargagnfny such
concessions or inducements apart from the terneedgp in a
stipulation might be relevant to deciding whethegatiations were
fairly conducted. The existence of concessionaducements
would seem particularly relevant in the contexbpén settlement
discussions involving multiple parties, such asththat purposely
occurred here. If there were special consideratione form of
side agreements among signatory parties, one g pasties may
have gained an unfair advantage in the bargainiogess-*°

The Side Agreement (between IGS and FirstEnergyatied January 14, 2016. The

Third Supplemental Stipulation was filed on Decenthe2015

This opportunistic Agreement benefits IGS (and pMarketers), to the
detriment of consumers who use the standard affputchase electricity or who shop for
alternative offers to the standard offer. This agrent is solely between IGS and the
Utilities, and hence would not involve bargainimgang any parties but the two signing

the Agreement. The Side Agreement would arbitramitrease the standard offer price

138 OCC/INOPEC Ex. 8 at 11 ( Kahal Supplemental).
139 Ohio Consumers’ Counsel v. PUTL1 Ohio St. 3d 300 (November 22, 2006).
149 1d. at 320.
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that other Ohioans pd§" It also would provide a customer referral progf&rand a
smart thermostat progralft’

For example, when FirstEnergy witness Mikkelsen quesstioned about specific
details regarding the smart thermostat progranspleeifics of the program were
unknown!** That is because the program is to be jointlyettgyed and the specifics are
not now known at this tim&® This denotes a serious lack of bargaining. The Sid
Agreement is just another effort by FirstEnergyniduce a result (quelling the opposition
to its PPA) by silencing the opposition.

Also, the absurdly named “retail enhancement” miowi in the Side Agreement
is discriminatory. And it results in an unreasdegirice to consumers because it falsely

inflates the SSO price of electricity. Both resualts in violation of R.C. 4928.02(A). It

1“1 The Retail Enhancement provision of the IGS sk drovides for a future filing wherein, IGS and
FirstEnergy will determine the level of the chatgestablish a competition incentive mechanisrapcarbitrary
charge added to the Ultilities standard service pfiee to incent customers to shop.

142 Under the program, consumers seeking to estahisfibdition service shall be asked if they
want to be referred to a competitive retail #leservice providers' standard discount rateroffe
(which shall provide a guaranteed discount offgliee to compare without early termination
fees). The appropriate discount rate and the ogsatticipating suppliers shall be established in
the separate filing. All costs incurred and revengeeived as a result of this program shall be
recovered through a rider. The customer refermadiam, once implemented, shall remain in
effect so long as Rider RRS remains.

143 The Companies agree to include in their next EnEffisiency and Peak Demand Reduction PortfolimPla
a residential smart thermostat program to be joitel/eloped with, and implemented by, Interstate Sgply,
Inc. ("IGS") as the exclusive provider. The prograndget shall include up to $1,000,000 annuallyrébates
and IGS implementation costs, toempower targetstbmers to optimize operation of HVAC equipment to
produce electric energy savings in participantsiés® The amount of thermostat rebates shall be $1G0
perthermostat. The energy savings and peak deradndtions from this program will be committed he t
Companies and counted towards the Companies' eafficigncy and peakdemand reduction goals and
statutory benchmarks.

14471, Vol. XXXVII at 7907 (Mikkelsen).
157, Vol. XXXVII at 7907 (Mikkelsen).
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is discriminatory in that it is bypassable for taasistomers who shop and would only be
charged to customers who are served by the ‘$50.

IGS seeks approval of this anti-competitive, selfving proposal that was
originally proposed in the recent Retail Marketdstigation**” In that proceeding, the
PUCO rightly rejected the proposaf. This proposal has no place in an ESP (or any)
proceeding, and shows that IGS’ side deal for tlostéomers who should be given no
weight in determining their participation in thiifilation because it does not constitute
serious bargaining.

Also, the Side Agreement adds unnecessary andasbdosts to the competitive
market. Had all parties participated in the negiatraof this provision, there might have
been a chance for rationality to prevail—meaningateon of the term. But that level of
serious negotiations did not take place. It tielvonder why this provision was
negotiated privately as a side deal between justEnergy and IGS.

Another provision establishes funding for a newcatied “agency,” the
“Customer Advisory Agency.” Under the Stipulatiahis new “agency” will be funded
at $1,000,000 per year ($8 million in total), witle money allocated among the
Cleveland Housing Network, Consumer Protection Asdmn and Council for

Economic Opportunities in Greater Cleveland. twdd not go unnoticed that the

146 see alsdr.C. 4905.33 (prohibiting discrimination).

147 Seeln the Matter of the Commission’s InvestigatioDbio’s Retail Electric Service Mark&ase No. 12-
3151-EL-COI, Comments of Interstate Gas Supplage3.

148 Seeln the Matter of the Commission’s InvestigatioDbio’s Retail Electric Service Mark€ase No. 12-
3151-EL-COlI, Finding and Order at 19 (March 26,40%ee also FirstEnergy Reply Comments at 1 (Bejpru
20, 2014) (“For example IGS recommendation to girepininate the Standard Service Offer (“SSO”)dstcary
to law and state policy.”)
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“Consumer Protection Association” is, accordingtoffered evidencé® by OMAEG,
potentially defunct. If so, it's not clear whaetonsumer Protection Association will do
with its share of the Customer Advisory Agency mofee consumers> There is
virtually no information in the Stipulation pertaug to the establishment and operation
of this organization:>* The Customer Advisory Agency will be designedtisuge the
preservation and growth of the competitive markedhio and will be available to help
residential customers?

Finally, the real reason for FirstEnergy’s motiwatin advancing IGS’s self-
interest was revealed in the consideration IGStavgsovide. Specifically, the
consideration to be given by IGS required IGS tthdraw its testimony in this case
(except for testimony that supports the issuehimgettlement)>® It was an odd thing
for them to think that evidence already admitteth& hearing could be unilaterally un-
admitted. That was demonstrated at hearing wheAttioeney Examiner denied IGS’
attempt to withdraw its testimony after the f&t.This Side Agreement shows all the
more that the settlement does not involve seri@augdning. The first-prong of the

PUCO's settlement test is not met.

1497y, Vol. XXXIX at 8387 — 8393 (Hill).

150 Tr, vol. Il at 233 (Mikkelsen).

15171, Vol. Il at 232-235 (Mikkelsen).

152 FirstEnergy Ex. 154 at 14 (Joint Stipulation) (Beber 22, 2015).
133 OMAEG Ex. 24 at 1 (IGS Side Agreement) (Januan2046).
134T, Vol. XLI at 8598 (Price).
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5. The Commission should reverse the Attorney-
Examiner’s ruling to exclude evidence of whether a
signatory party is an ongoing entity, which is releant to
the whether the Stipulation passes the first-prongf the
PUCO'’s test.

The Attorney Examiner determined that testimonygieing to the status of a
signatory party would be excluded, so it was preifieoy OMAEG. Ohio Adm. Code
4901-1-15(F) allows a party to seek reversal oEaaminer ruling by “discussing the
matter as a distinct issue in its initial brief.. Accordingly, OCC/NOAC seeks reversal
of the rulings described herein. The relevant p&ges the transcript are attached.

On redirect OMAEG witness Professor Hill was pravgdsome information he
found regarding the Consumer Protection Associatrofessor Hill provided the
following testimony on the witness stand:

Q. (By Ms. Bojko) Do you recall questions from osel about

the redistributive coalition and signatory parties
constituting the redistributive 3 coalition?

A. | do.

Q. And you were also asked about how diverse ttaeslass
have to be. Do you recall that?

A. | do.

Q. With regard to the signatory parties and thverdiity of the
class, have you learned anything about the signataties
that would affect your position on what diverse msean
the context of the signatory parties and redistivieu
coalition?

A. Yeah. Some concern, | first noticed that sornhe
signatory parties, particularly those that -- arsth that deal
with anti-poverty issues and low-income householdsge
represented by the same attorney, so | was worglabiaout
the independence of the signatories.

And | am very familiar with two of the three sigages. In
fact, I'm a fan -- | am a large fan of the Clevel&iousing
Network. It's an extraordinary group. And | am ap#tic
about the recovery from the financial problems and
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leadership problems that the Council for Economic
Opportunities in Greater Cleveland had. So that geesl.

But | was really puzzled -- I'm from Clevelandstunoved
down, civically active, and | hadn't heard of thenGumers
Protection Association, so that led me to lookat t
Consumers Protection Association so | could leapnenof
it to see what function it provided.

And [ first went to the website and found out tebsite
for the organization was down. Then | did a nevesdeto
look at its activity, and the news search revedied the
organization closed its doors on August 15 andilgext to
a federal investigation, and its funding by thei&loc
Security Administration has been lifted and the ADA
Board, the director of the ADAMH Board is on tapatisg
that starting in 2011, the organization had manaber
problems, and he also stated that there's probatigat
there was fraud in the administration of the organon.

So the question is, the Consumer Protection Aasoai
still may exist as a legal entity, but as a disstwice
organization representing low-income householdsfalt
that it's being subject to a federal investigateads me to
really wonder what group it's currently represemtin

The other part that | found really confusing wageht to
the Council for Economic Opportunities' website vehe
they listed the -- the -- oh, what was that grotip@
citizens' group? | have to go and check one mgmrasory
to make certain | get this right. Oh, that's ig titizens
Coalition because that's another group | had nesard of
it.

Now, the Citizens Coalition is represented bysame
attorney, and the members of that coalition areother
signatories, so CEOG, the Cleveland Housing Netywork
and the Consumer Protection Association form the
Consumers Coalition. So, in reality, they managesign
twice, with one-third of that coalition currentlging in
very difficult straits of operation.

So | had -- so if you think about — and it's algeresting
that the C -- well, | want to make sure | getgfiti, the
Council for Economic Opportunities in Greater Clevel
lists the Citizens Coalition as a partner orgaimzaivhen
really it's them.

So this amount of confusion makes it really indérey to
me as to who is representing the interest of lovoine

a7



renters and occupants in Cleveland since thidasge
portion of the notion of diversity of interests. Badmit |
was confused and disappointed at the scrutinythieat
signatory parties were put through.

MS. BOJKO: Thank yotr®

Professor Hill's answer was ultimately strickenfrthe record?>®

The Attorney Examiner’s ruling was inappropriate question of whether a
signatory party’s is even a going concern is higklgvant and should be heard.. The
evidence is important because it should go intactieulus of the diversity of interest
and seriousness of the settlement negotiation lmanggprocess. It is also relevant from
the standpoint that the settlement provides faalbotation of certain dollars from the
settlement to this party (the Consumer Protectieso&iation). It would be important
(essential) for PUCO decision-making to know if ety is even a going concern.

The evidence excluded under the Attorney Exanmsneting involved
information that the Signatory Party’s (Consumest&etion Association) website was
down, and it had allegedly closed its doors on Audib, [2015]. Nevertheless, the
Consumer Protection Association signed the ThinppB2mental Stipulation on
December 1, 20157 The Signatory Party is allegedly subject to ottmrcerns>® Based

on documents filed at the Ohio Secretary of Staiffise, the Consumer Protection

1357, Vol. XXXIX at 8387 — 8391 (Hill) (January 22016).
1367, Vol. XXXIX at 8393 (AE Chiles) (January 20)25).

157 Fraud Investigation At Consumer Agency, wkyc (Asig28, 2015),
http://legacy.wkyc.com/story/news/local/clevelardl3/08/28/local-seniors-money-managing-agency-
being-probed/71321190/

%8 Fraud Investigation At Consumer Agency, wkyc (Asg28, 2015),
http://legacy.wkyc.com/story/news/local/clevelar@dl3/08/28/local-seniors-money-managing-agency-
being-probed/71321190/
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Association filed for dissolutiofr? However, this dissolution was cancelled by the
Secretary of State’s office when they were not &bleash the check for the filing fee
required for dissolution of the organizatitfilt is clear that this organization is no
longer a viable party to sign this stipulationhisTis an organization that, with
FirstEnergy, has asked the PUCO to allocate itragroof $1,000,000 per year under the
Stipulation for the eight-year term. The Examisetiling should be reversed.

D. The patrtial settlement does not pass the secopdong of the

stipulation standard: As a package, it does not eefit
ratepayers and is not in the public interest.

The Utilities argue that both the Application ammhtested Stipulation benefit
customers and serve the public interest. Utilitieshess Mikkelsen claims that over the
term of the rider (eight years) the quantified Bane customers under the plan is $612.1
million ($296 million on a net present value basféMs. Mikkelsen also testifies that
the public interest is served because jobs arepred by avoiding plant retirements,
costly transmission investments (which would bedeedf the plants retire) are avoided,
reliability and fuel diversity are enhanced, anig istability is provided.

However, the research and evidence presented bgnoushintervenor expert
witnesses has demonstrated that these claim ateueet-and even if they were true, the
cost of these so-called benefits is just too hactistomers to pay. As OCC/NOPEC
Witness Kahal testified, the “important point foetPUCO is that any benefits to

customers associated with the additional Stipulgpi@mvisions pale in comparison to the

159 seeCertificate of Dissolution filed Nov. 20, 2015, @umer Protection Association, Ohio Secretary ateSt
available athttp://www?2.s0s.state.oh.us/reports/rwserviet?irdgé&Din=201532401648

180 seeDhio Secretary of State Cancellation filed Jan2R@6, Consumer Protection Association, Ohio Sagret
of Stateavailable athttp://www2.s0s.state.oh.us/reports/rwservlet?irigéDin=201602000860

161 See FirstEnergy Ex. 155 at 12 (Mikkelsen Fifth Semental).
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harms to customers from Riders Retail Rate Stgbilitstribution Capital Recovery, and
Governmental Directives Rider documented in OCC/EORestimony.**?
OCC/NOPEC Witness Kahal testified that the conteStigpulation is not in the
public interest®® The contested Stipulation will harm customers ismbt in the public
interest, primarily because it retains Riders RRSR, and GDR essentially as file§?
Mr. Kahal testified that these riders and the pmns of ESP will lead to higher
customer rates than through the application of &ketaate offer!®> And as discussed
below, there is no employment or associated econonpact public interest benefit
from adopting Rider RRS. Nor will the ESP presgoles or incomes for Ohio
communities. And there is no evidence that it elhance reliability and fuel diversity
for the region. Furthermore, as discussed belogvntimerous other alleged benefits of

the proposed ESP are implausible and/or unproven.

1. The contested stipulation proposes a modifiezlectric
security plan that is not more favorable in the aggegate
for customers than a market-rate offer. This doesot
benefit ratepayers and is not in the public interes

Ohio statutes require that electric distributioititigs provide a generation
standard offer either through an ESP or a marketatier for customers that do not take
generation service from Marketers. The Utilitiessi to file an electric security plaff.

If an electric utility chooses to provide a starmbaffer through an ESP, the

PUCO may approve an ESP only if it finds that inisre favorable in the aggregate for

152 OCC/NOPEC Ex. 8 at 8 (Kahal Supplemental).

163 See OCC/INOPEC Ex. 11 at 27 (Kahal Second Supptefje
164 OCC/INOPEC Ex. 11 at 36-37 (Kahal Second Suppleten
185 OCC/INOPEC Ex. 11 at 26-27 (Kahal Second Supplefent
16 R.C. 4928.141(A).
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customers than a market-rate offer. (R.C. 4928QaX3j. Under the law the expected
price of the SSO generation under an electric #gquian is compared to the expected
price derived under a market-rate offer. This reegia price of electric service
comparison to determine which is better for cust@emd he utility bears the burden of
proof in this matter.

Additionally, R.C. 4928.143(C)(1) requires the camgpon to be made on an
“aggregate” basis. That means that the comparisgst oonsider “all other terms and
conditions” of the ESP plan. The PUCO has deterchthat such provisions may include
guantifiable non-price benefits and qualitative dfés . Parties, including NOPEC, have
challenged the PUCQO’s authority to apply the ESRMRO test using qualitative factors.
The outcome of the test should be determined wgiragtitative factors, not qualitative
factors which are manipulated to reduce or cangehonore objective quantitative
analysis. The Ohio Supreme Court has limited tdras that can be included in an ESP
to those expressly listed in R.C. 4928.143(B), dnedCourt subsequently found that each
of those items were “categories of cost recoveihie categories of cost recovery do not
include qualitative factor®’ This comparison has been referred to by the Cogiamis
and parties as the statutory t¢8%. Under R.C. 4928.143(C)(1) the utility has thedwur
of proving that its ESP meets the statutory tasiatit is more favorable in the aggregate

for customers.

167 5eeS. Ct. 2013-513

188 Seeln the Matter of the Application of Columbus Southeower Companies and the Ohio Power
Companies for Authority to Establish a Standardvider Offer Pursuant to Section 4928.143, Revised
Code, in the form of an Electric Security Pl&ase No. 11-346-EL-SSO, Opinion and Order at3&¢(
14, 2011).
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OCC/NOPEC Witness Kahal presented testimony comgahie as-filed ESP
with the expected results of an MRO. Mr. Kahal doded that the as-filed ESP would
produce results that are less favorable in theeagge to customers than the expected
MRO results:®® Specifically, Mr. Kahal determined that over tlight-year term
proposed for Rider RRS and the ESP, the net castdimmers would be in excess of
$3.2 billion more under the ESP than a market-oées.!"

Mr. Kahal also testified that the contested Stipataadds a shareholder
contribution of $51.1 million over eight years fronomic development funding, low-
income assistance funding, and customer advis@y@gfunding:’! Yet, taken as a
whole, the contested Stipulation still remains exreximingly adverse for the Utilities’
customers/?In fact, the contested Stipulation is even wohsmtthe as-filed ESP, which
was also damaging to customers. Because the ESiechand as modified by the
Stipulation, fails to produce results for custontbist are more favorable in the aggregate
than an MRO, the PUCO must reject the ESP.

a. It would be harmful to consumers if the PUCO
allows certain Riders, which cause the MRO v.

ESP test to fail, to continue to be charged to
consumers

Section K of the Joint Stipulation states thatesgiired under R.C. 4928.143(E),
in the fourth year of the ESP the PUCO will teskttier the ESP is more favorable in the
aggregate than a market rate offer. The Sectiond§ @n to state that if the Stipulated

ESP IV fails this ESP vs. MRO test in the fourtlaiyehe ESP will be terminated.

189 OCC/INOPEC Ex. 11 at 26-27 (Kahal Second Suppleafent

10 OCC/NOPEC Ex. 11 at 26-27 (Kahal Second Suppleafent

"1 OCC/NOPEC Ex. 11 at 16-18 (Kahal Second SupplehBirect).

"2 OCC/NOPEC Ex. 11 at 14-15, 26-27 (Kahal SeconghiSoental Direct).
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However, “termination shall not affect the contidumst recovery of Riders DCR and
RRS."™"Such a provision is wholly unjust and unreason&i@®hio consumers.

As OCC/NOPEC witness Kahal testified, the Thirchf&tipulation fails the ESP
v. MRO test. In reaching this conclusion Mr. Kabhaéd OCC/NOPEC witness Wilson’s
estimate that Rider RRS (for the power purchaseeagent) will cost Ohio consumers
approximately $2.713 billion. Mr. Kahal also calatdd the cost estimate of Rider DCR
(for distribution cost recovery) to be approximgt®240 to $330 million. Mr. Kahal then
offset these costs with the $51.1 million that fHreergy has committed for economic
development funding, low-income funding, and custoadvisory funding.

These calculations resulted in Mr. Kahal deterngrtimat the stipulated ESP will
increase customer rates by $2.902 to $2.992 bilonompared to the market rate offer.
Therefore, the main reasons why the stipulated fai*the ESP v. MRO test are the
large costs attributable to Riders DCR and RRS, tfiet Stipulation states that if the ESP
fails the ESP vs. MRO test, Riders DCR (for disttibn charges) and RRS (for the
power purchase agreement) will survive. Again, ithig nonsensical, unjust and
unreasonable provision for consumers that the PYi@idld not approve. FirstEnergy
would have the PUCO continue the very charges nswmers that likely would be the
cause of the ESP failing the statutory test thatigosed to protect consumers.
FirstEnergy would write a basic consumer protectiothe 2008 energy law out of the

law.

173 FirstEnergy Ex. 154 at Section K (Third SupplerakStipulation).

53



b. The Utilities’ electric security plan, as modifed
by the contested settlement, is quantitatively
more costly to customers than a market-rate
offer over the three-year term of the ESP.

When FirstEnergy originally conducted the statutest for the appropriate three-
year period, it produced a result that shows the ESNOT more favorable for customers
in the aggregate than the market rate offer onaaufative basis. Under FirstEnergy’s
own projections, Rider RRS will produce a net ltwssustomers of $420 million during
the original three-year ESP term from June 1, 2060day 31, 2019’ Taking the $3
million economic development contribution into agng and accepting the Utilities’
calculations (and its unrealistic view that RideL®is a “wash”), the proposed ESP
would be more costly for consumers than a marketotier by $417 million.

Over the new eight-year term of the ESP proposeddahird Supplemental
Stipulation, FirstEnergy claims that the ESP isnested to be more favorable than the
expected results of a market rate offer by $621illlom on a nominal basis and $296.0
million on a net present value basis.

But FirstEnergy’s calculation of the eight-yeartookits ESP is likely
understated. According to OCC/NOPEC Witness Wilsioenergy prices follow his
projected path, the proposed ESP could cost cussomexcess of $3.2 billion during
the eight-year ESP terrf/® Mr. Kahal then took into consideration the shateéio

contribution of $51.1 million over eight years fronomic development funding, low

17 See FirstEnergy Ex. 34 (Ruberto errata).
175 FirstEnergy Ex. 155 at 12 (Mikkelsen Fifth Suppéetal).
176 OCC/NOPEC Ex. 7 at 8 (Wilson Second Supplemental).
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income assistance funding and customer advisonycggfending'’’ Then Mr. Kahall
considered the $240 to $330 million cost to custanoé Rider DCR. After taking these
amounts into account, Mr. Kahal concluded thatpiftgposed ESP would be more costly
to consumers than a market rate offer by $3.2@&Bt850 billion*"®
Therefore, on a quantitative basis the ESP opsiaiot more favorable in the
aggregate for customers than a market rate offer.
C. The alleged qualitative benefits that the Utilies
allege for making their proposed ESP more
favorable than a market rate offer should not be
considered under Ohio law; however, they are
either non-existent or are outweighed by the

significant quantitative costs imposed on
customers for the various riders.

FirstEnergy claims that the ESP is also more féblerto customers from a
gualitative perspective. These alleged qualitabieeefits include, among other things,
(1) the benefits from both the Delivery Capital Beery Rider (“Rider DCR”) and
Governmental Directives Rider (“Rider GDR”); (2)aagling the effects of plant
retirement, including job losses and transmissimestment; (3) an increase in reliability
and fuel diversity; and (4) rate stability. Addially, the Third Supplemental Stipulation
includes a host of other provisions that FirstEgegims will benefit customers. These
benefits include, among other things, (1) a comrmaithio advocate for a longer term
capacity product; (2) a commitment to advocategfad modernization; (3) a
commitment to reduce CO2 levels; (4) a commitmer@valuate battery resource

investment; and (5) a commitment to file a caseeansition from decoupled residential

" OCC/NOPEC Ex. 11 at 16, 27 and 11A (Kahal Secamp®mental and Kahal Errata).
178 OCC/NOPEC Ex. 11 at 26-27 and 11A (Kahal Secomp®mental and Kahal Errata).
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base distribution rates. However, when the allegeditative benefits are examined one
by one, it becomes evident that they are eitherenastent or are outweighed by the
significant costs these provisions impose uponornsts under Rider RRS.
Additionally, the PUCO should recognize that FirstEgy is attempting to use
subjective qualitative factors to reduce or caegla more objective quantitative
analysis. Such an approach is problematic unddatheSedn the Matter of Northeast
Ohio Public Energy CounciAppeal No. 2013-0513.
I. The Distribution Capital Recovery Rider

will not provide a qualitative benefit to

customers. Instead it will cause

customers to pay more than they

otherwise would pay in a distribution rate
case.

Rider DCR is intended to compensate the Utilitastiie costs of additions to
plant in service over and above the plant includetieir base rates, at consumer
expense. The Utilities propose that Rider DCR, Whias approved originally as part of
the Utilities’ ESP II'"® and extended as part of ESP 1ff should be modified to increase
the amount of dollars (the revenue cap) the W8ittan collect from customers.
Specifically, the Utilities propose to increase Rider DCR revenue collected by up to
$30 million per year for the first three years—aaorease that was opposed by the PUCO
Staff!®! The new $30 million annual cap doubles the ratesiase to consumers ($15
million per year) previously permitted under thereat (and prior) ESP$? The Rider

DCR cap will then increase by $20 million annuddly the subsequent three years and

179 FirstEnergy ESP |ICase 10-338-EI-SSO, Opinion and Order at 118:363 40 (August 25, 2010).
180 FirstEnergy ESP IlICase 12-1230-EL-SSO, Opinion and Order at 133:B4 (July 18, 2012).

181 pyCO Staff Ex. 6 at 6 (McCarter Direct).

1827t XX at 3961-3964 (Fanelli).
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$15 million annually for the final two years of theoposed eight-year ESP. The total
Rider DCR increases over the proposed eight-year oé the ESP could require
customers to pay an additional $240 to $330 milliorevenues, for a total of $915
million in DCR charges over the term of FirstEneésggSP'®® Those are the quantitative
facts that the PUCO should not overlook.

Yet despite the hefty price tag for the DCR, thditids treat it as a “wash” in the

statutory test®

assign qualitative benefits to it, and seek PU@@raval of it as part of
its ESP. The Utilities’ facile suggestion that th€R rate increases to consumers are a
“wash” with a distribution rate case is wrong.

The Utilities rely upon the assumption that base cases and the rider DCR
create a “wash” where the cost increases underdretpresumed to be the salffeBut
OCC/NOPEC Witness Kahal testified that such a garemsumption does not hold true
in this case for two key reasons.

First, all three utilities are potentially subsialy over-earning for distribution
utility service, as shown in OCC Witness Effronmbysis ®® In the Utilities’ base rate
cases, in which utility earnings are comprehengiveviewed, any excess earnings

would serve as an offset for the new distributiosts that FirstEnergy would collect

through increases to Rider DCK.

183 OCC/INOPEC Ex. 11 at 23-24 and 11A (Kahal Secompi®mental Direct and Kahal Errata).

184 OCC/INOPEC Ex. 11 at 16-17 and 11A (Kahal SecampBmental and Kahal Errata); FirstEnergy Ex.t50 a
7 (Fanelli Direct): Tr. XX at 3930 (Fanelli).

185 FirstEnergy Ex. 50 at 7 (Fanelli Direct); Tr. XX3930 (Fanelli).
18 OCC Ex. 18 at 17 (Effron Direct).
187 OCC/NOPEC Ex. 8 at 30 (Kahal Supplemental).

57



Second, Rider DCR (and GDR) includes a stale 1€régmt return on equity (and
8.48 percent overall return) that was set in a 2009 case. The cost of capital has
declined substantially since 2007, when thesemetwere set?® A new base rate case
would set the current cost of capital based omftred market conditions at that time.
Thus, the out of date and overstated rate of retssociated with Rider DCR would
likely be corrected, saving customers money angignog at least a partial offset to new
distribution investment costs. Rider DCR increasesld only serve to perpetuate, or
even increase, the excess return on the investimaintustomers would be unnecessarily
required to fund.

Taking into account these serious problems witreRRICR, OCC/NOPEC
Witness Kahal testified that Rider DCR creates @ $80 million cost on the ESP side of
the statutory test (and not the MRO sitf®However, the proposed eight-year ESP
would inflate these figures to $240 million to $38dlion. These costs on the ESP side
(and not the MRO side) reflect the fact that cugtmswould likely avoid at least a large
portion of the large and unnecessary rate incraaseésr Rider DCR if instead a base rate
case was filed (under an MR&Y.

The Ultilities also argue that Rider DCR will progid qualitative benefit to its
customers. According to Utilities withess Fandflider DCR promotes infrastructure

investment “more efficiently” than a rate cd$EBut as Mr. Kahal testifies, there is no

188 See OCC/NOPEC Ex. 11 at 22-23 and 11A (Kahal $e8applemental and Kahal Errata); OCC/NOPEC Ex.
8 at 31 (Kahal Supplemental).

189 See OCC/NOPEC Ex. 11 at 22 and 11A (Kahal SeSopglemental and Kahal Errata).

19 5ee OCC/NOPEC Ex. 11 at 22-26 and 11A (Kahalr@eSopplemental and Kahal Errata); OCC/NOPEC
Ex. 7 at 33 (Kahal Direct).

91 FirstEnergy Ex. 50 at 7 (Fanelli Direct).
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convincing basis for the assertion that Rider DARfunction more efficiently and
foster greater reliability than collecting costsotigh a base rate casS@.

Rider DCR does not provide qualitative benefitsaasumers. Instead, as
structured, it seeks to collect huge costs frontarners that the Utilities have failed to
show are needed to provide the Utilities with @& faturn (as would happen in a base rate
case) and meet customers’ reliability expectatfoh.Rider DCR is allowed, the PUCO
should count the significant quantitative costshefrider ($240-330 million) when it
conducts the statutory test. It should reject Emstrgy’s unfounded premise that Rider
DCR provides qualitative benefits that should bented in the statutory test.

il The rider to charge consumers for
Government Directives has not been

shown to provide a qualitative benefit to
customers.

The Government Directives Recovery Rider (“RiderREPis a proposed new
rider that the Ultilities seek to implement to cotlerom customers any future costs
related to programs required by legislative or goreental directive$® The Utilities
asked that they be permitted to seek authority fitkenrPUCO to defer and collect costs
associated with government directives prior toudaig costs in Rider GDE® The

Utilities do not at this time propose a specifiterancrease for Rider GDR, but they have

192 0CC/NOPEC Ex. 8 at 31 (Kahal Supplemental ).

193 0cc Wwitness Williams testified that “customers amevilling to pay more to avoid non-major outagesti
therefore customer and utility expectations onilsige “are not aligned.” OCC Ex. 27 at 21 (\Afitiis Direct).

194 0cC Witness Effron recommended that the PUCOtrijeaider. OCC Ex. 18 at 22 (Effron Direct) stiead,
Mr. Effron advised that if complying with governnielirectives would increase costs and cause aueven
deficiency, then the Utilities should file a ratese. Staff withess McCarter also recommended irgjettie rider.
PUCO Staff Ex. 6 at 6 (McCarter Direct). See dis@n infra.

19 FirstEnergy Ex. 7 at 24-26 (Mikkelsen Direct).
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indicated that it could be used to collect costenficustomers for remediation of
manufactured gas plant sit&5.

FirstEnergy witness Fanelli makes claims that REBR provides a qualitative
benefit for an ESP because through it (and RideRP@Ge Utilities, “will be able to
invest in their infrastructure and provide safe eglthble service more efficiently than
would be achieved through a base distributioncage under an MRG? But as noted
by OCC/NOPEC Witness Kahal, this claim is vague poarly described®

In fact the Rider will likely harm, not benefit cosers. Conceptually, the issues
are the same as for Rider DCR—it is single-isstesmaking requested at a time when
the evidence shows substantial excess earnindgeebyttlities’®® Not only is this
proposed rider objectionable as single-issue ratarmgabut the Utilities compounded the
problem by making it asymmetric. That is, underrider the Utilities have no obligation
to file for rate reductions resulting from changegovernmental regulations.

The Third Supplemental Stipulation fails to adeglygaddress any of these
concerns, and even makes Rider GDR worse by extgridio eight years. Rider GDR
does not provide a qualitative benefit that shdaddtonsidered as part of the statutory
test. The PUCO should not include this illusory andupported claim by the Utilities

that this rider provides benefits to customers.

1% FirstEnergy Ex. 7 at 24-26 (Mikkelsen Direct).

197 FirstEnergy Ex. 50 at 9 (Fanelli Direct).

19 OCC/NOPEC Ex. 7 at 23 (Kahal Direct).

199 OCC/NOPEC Ex. 7 at 22 (Kahal Direct); and FirstEpéEx. 7 at 24 (Mikkelsen Direct).
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iii. The Stipulation’s provision for federal
advocacy lacks any demonstrated value
for consumers.

FirstEnergy has included in the Stipulation a psan to support federal
advocacy*® The Stipulation language lacks firm commitmennfrthe Utilities. The
Stipulation states:

Through May 31, 2024, the Companies shall, in gadt,
advocate for market enhancements such as a losgercapacity
product, and any other market improvemeffts.

The Utilities are also required to provide a qudytapdate to the
PUCO on the state of the wholesale electricity raerkrom
FirstEnergy’s perspectivd?

OCC witness James Wilson offered his perspectivinigrparticular provision in the
settlement. Mr. Wilson stated:

PJM stakeholders have at least four times overrakyears
considered this idea, at the urging of one or arattakeholder,
and have four times rejected it. RPM is fundamgnsashort-
term capacity construct. To acquire capacity tghoauctions, a
standard capacity product must be defined. Nunseisawes arise
when a multi-year product is considered, such aglthvation of
the product; the fraction of the total capacityuiegment to
acquire under the long-term product; whether sebee allowed to
offer to provide both the long-term and/or shortrtgroduct; how
to clear indivisible offers for the long-term praduwhether the
long-term product is available to all sellers olyalw certain types
of sellers, such as new entrants; how capacityeteander the
long-term product is represented in the capacityians in
subsequent years; how to mitigate seller and bonggket power
in offers for the long-term product; what happdre seller is
unable to perform; how non-price attributes, susleironmental
characteristics or operating flexibility, can béeeted in the
auction for a long-term capacity product; and thacation of the
capacity and its costs, to name a few of the issuesg-term

200 FirstEnergy Ex. 155 at 10 (Mikkelsen Fifth Suppbenal Testimony).
21 FirstEnergy Ex. 154 at 9 (Third Supplemental $ition).
292 FirstEnergy Ex. 154 at 9 (Third Supplemental $ition).
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capacity commitments are more appropriately netgatibetween
willing buyers and sellers on a bilateral basigl athin such
negotiations (in contrast to an auction), the mdifferent
attributes of the subject capacity can be consitienel valuet?
This provision of the Stipulation provides no qutative benefit for consumers. And
because of the speculative nature of the provigsopointed out by OCC witness Wilson,
there are no qualitative benefits to be derivedftbis provision either.
iv. The PUCO should not consider the effects
of plant retirement, such as job loss and
transmission investment, as a qualitative

benefit to customers under the electric
security plan.

The Utilities claim that one of the qualitative ledits of its ESP is that jobs at the
Davis-Besse and Sammis plants will be preservechandtransmission facilities will not
need to be buift®* The Utilities’ testimony insinuates (but failsdefinitively state) that
these two power plants are vulnerable to econoeticement if they are left to operate as
unregulated merchants, without customers payingaidy.

If the plants are retired the Utilities estimatattabout 3,000 jobs would be lost,
severely impacting local communiti€8.And Utilities witness Cunningham provides a
perspective under which customers would be forogzhyy $442 million in transmission
upgrades if the plants retifé&® According to Mr. Cunningham the Utilities customean
already expect to pay $1.0 billion in transmissgatem upgrades due to recent

generating plant retiremerfts.

230CC Ex. 9 at 20-21 (Wilson Second Supplemental).

24 3ee, e.g., FirstEnergy Ex. 50 at 9 (Fanelli Djrect

205 3ee FirstEnergy Ex. 35 at 6,8; Atachment SM-1;5(Mlurley Direct).
2% FirstEnergy Ex. 37 at 4 (Cunningham Direct).

27 FirstEnergy Ex. 37 at 3 (Cunningham Direct).
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In order for job preservation and avoided transiors be qualitative benefits
under the ESP (and not the MRO), one would hawssome that absent the ESP (and
specifically Rider RRS), the two power plamt#l be retired and consequently, jobs will
be lost and transmission upgrades will be neces&rynowhere in the record do the
Utilities assert that FES will shutter these plahRider RRS is not permitted. Time and
time again when numerous Utilities withesses wsked, none would state that in fact
that the plants would close if Rider RRS was ngiraped. And no evidence was
presented in this case that establishes that tinement of both of these units is likely
(despite Mr. Moul’s rather unconvincing testimohgt the “economic viability of the
plants is in doubt.¥®

To the contrary, FirstEnergy’s own projections néryy market prices (presented
by FirstEnergy witness Ruberto) show that the pguients would be economically
viable (and in fact highly profitable) and therefarot retired during the 2016 through
2031 timeframe absent Rider RE8OCC/NOPEC Witness Kahal testified that based on
the Utilities’ own projections, the two plants walarn far more revenue, at customer
expense through Rider RRS, than needed to be edcalbnviable?'° Mr. Kahal
emphasized that Mr. Ruberto’s projections providthla very healthy return of, and on,
legacy capital, plus an additional surplus markgenue of $2 billiof**

Additionally, the specter of retirement seems wllilgiven the recent and

expensive investment undertaken by FES at both $suammd Davis-Besse. A $1.8

208 FirstEnergy Ex. 28 at 2 (Moul Direct).

29 OCC/NOPEC Ex. 7 at 34-44 (Kahal Direct); OCC/NQHEX. 8 at 34 (Kahal Supplemental).
#9 OCC/NOPEC Ex. 7 at 37-38 (Kahal Direct).

21 FirstEnergy Ex. 33 at 6 (Ruberto Direct).
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billion environmental controls investment was coetedl for Sammis in 20282 In 2014,
FES replaced the Davis-Besse steam generator absthef several hundred million
dollars. And, the FES is presently seeking to ektentil 2037, the Davis-Besse
operating license, that otherwise expires in 2@k/Mr. Kahal noted, it seems unlikely
that these very expensive investments and actwit@uld have been undertaken if FES
thought there was any substantial likelihood thaté plants are expected to retire soon
due to a lack of economic viabilify®

In summary, there is no evidence in the Utilitiease suggesting that retirement
is a reasonable expectation. Rather, the retirepfdmith plants is at best highly
speculative. Because any benefit from avoidingestent is not certain, the PUCO
should not consider job preservation or avoidimg$mission investment to be
gualitative benefits of the ESP in the statutosg.t&€his would be consistent with how the
PUCO refused to consider an uncertain discountipeoMo marketers as a benefit of a
utility's ESP?

V. The PUCO should not consider an
increase in reliability and fuel diversity as

a qualitative benefit to customers under
the electric security plan.

Utilities witness Fanelli testified that under t88P with Rider RRS, the two
plants will contribute power supply benefits in foem of reliability and fuel diversitg:

This is another example of a vague and poorly destrclaim in his testimony.

& FirstEnergyEx. 32 at 10 (Harden Direct).

23 OCC/NOPEC Ex. 7 at 38 (Kahal Direct).

214 Sedn re: Ohio Power Case No. 11-346-EL-SSO, Opinion and Order atBB&c. 14, 2011).
25 FirstEnergy Ex. 50 at 9 (Fanelli Direct).
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OCC/NOPEC Witness Kahal testified that under thibtids ESP, Rider RRS and
the underlying PPAs are a purely financial arrangretf® There is no physical change at
all in the manner in which the plants operate (aagared to how they would operate as
merchant generators under an MRO). With or withiRider RRS, customers will obtain
all of their physical power from the vast PJM wisalle market, a market that has around

200,000 MW of capacity resourcg€.This is a federal issue. A primary responsibitify

FERC is reliability.

Rider RRS does not it any way change how thaketavorks; nor would that
rider earmark the reliability and fuel diversityntobutions of the two power plants for
the Ultilities’ customers. Customers ultimately obthe fuel diversity and reliability
benefit from the very broad regional PIJM markeavis-Besse and Sammis are a very
small percentage of the generation fleet providiexyice in PIJM’s boundarié¥®

Whether FES chooses to retire the Davis-Besse amurs, there will be
sufficient reliable capacity to serve Ohio and otlieas of the PJM service territory as a
result of the operation of the PJM markets, inaigdhe reliability pricing model
(“RPM”) capacity market construét? If the plants are retired, new resources, whicly ma
be some combination of new power plants, demarngbrese, or energy efficiency, will
be developed,; if the plants are not retired, likisly that the development of some new

resources will be delayed.

I OCC/NOPEC Ex. 7 at 28 (Kahal Direct).
2l OCC/NOPEC Ex. 7 at 29 (Kahal Direct).
8 OCC/NOPEC Ex. 7 at 29 (Kahal Direct).
%19 OCC/NOPEC Ex. 4 at 53 (Wilson Direct).
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And, finally generation reliability is not the respsibility of individual
generators. And it is not the responsibility & BUCO?° Instead that is a
responsibility of PIJM and the North American ElecReliability Corporation
(“NERC”).*!

For these reasons the Utilities’ claim that theeequalitative benefits of the ESP
associated with increased reliability and fuel dstgy should be rejected. The claims are
unfounded and misleading, and reveal at best andesstanding of how Rider RRS
works as a purely financial mechanism.

Vi. The PUCO should not consider rate
stability as a qualitative benefit to

customers under the electric security
plan.

Utilities' witnessFanelli claims that under the ESP, Rider RRS wivixle
benefits to customers (over and above the Utilipegjected net savings) by providing
rate stability’?> He views the rate stability as a qualitative birkét exists under the
ESP (and not the MRO) that should be counted irstdteitory test. But Mr. Fanelli
overstates his case.

OCC/NOPEC Witness Wilséf? testified that there is no assurance that Rider
RRS would contribute to more stable rates. Mr. Wilgestified that SSO customers’

rates in general (without Rider RRS) tend to beyfatable over time because their rates

2207y Vol. XXX at 6266 (Choueiki)..

2217y XV at 3252-3254 (Phillips); see also NERC viehgAbout NERC”, last visited February 11, 2016,
available ahttp://www.nerc.com/AboutNERC/Pages/default.a$hivl website, “PIM’s Mission & Vision”, last
visited February 11, 2016, availablehsdtp://www.pjm.com/about-pjm/who-we-are/missionisaspx

222 FirstEnergy Ex. 50 at 9 (Fanelli Direct).
22 OCCI/NOPEC Ex. 4 at 49-52 (Wilson Direct).
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are derived from auctions that reflect forward esi¢or delivery periods** Rider RRS
will be reconciled annually and thus a credit cargje will be made on customers’ bill
each year depending upon whether market prices ngktvely high or low in the prior
year?®® The reconciliation method can mean that chang&daer RRS may move in the
same, or the opposite, direction of SSO rates Wilson, thus, testified that it cannot be
assumed that Rider RRS will stabilize SSO customatss>*° Moreover there is no
guarantee whatsoever from the Utilities that RRE&S will ever produce a net credit to
customers to offset any market volatility.

Without evidence that the Rider RRS will enhande stability, the PUCO
should reject the notion that there is a qualitatediability benefit to consider in the
statutory test.

vii.  The PUCO should not consider the
various new provisions in the Third
Supplemental Stipulation as qualitative

benefits to customers under the electric
security plan.

FirstEnergy witness Mikkelsen claims that underThed Supplemental
Stipulation to the ESP customers will reap a bowhtyew qualitative benefits.
Specifically, Ms. Mikkelsen states that in additiorthe benefits of the Economic
Stability Program the new stipulation’s qualitathvenefits include, among other things,
federal advocacy for a longer term capacity prodgreti modernization, a commitment
to reduce CO2 levels, battery resource investmeadtiation, energy efficiency offerings

beginning in 2017, increased renewable energy reesucommitments to file a case to

224 OCC/NOPEC Ex. 4 at 50 (Wilson Direct).
25 OCC/NOPEC Ex. 4 at 50 (Wilson Direct).
226 OCC/NOPEC Ex. 4 at 50 (Wilson Direct).
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transition to decoupled residential base distrinutates’>’Her allegations simply are
not true and the alleged new benefits will actualbrk counter to customers’ best
interests.

As OCC/NOPEC witness Kahal testified, the qualiabenefits in Ms.
Mikkelsen’s testimony are mere conclusory assestibat are accompanied by no
supporting evidence. What is clear is that a nurobérese new initiatives are intended
to benefit shareholders, not customers. For exartipencrease in the energy efficiency
shared savings from $10 million per year to $23iamlper year will likewise only be a
detriment to customers. That is, the decision toease energy efficiency shared savings
will not benefit customer&® Rather it will provide additional revenue to sheoielers.

Additionally, the proposal to move to decouplingotigh a straight fixed variable
(“SFV”) rate design for residential distributionrgee is the opposite of a qualitative
benefit to customers. (And the proposal shouldepected.) First, the proposed SFV, to
the detriment of customers, does not include aesponding rate of return reduction in
recognition of lowered business i€k As the risk for FirstEnergy decreases, the rate of
return should decrease. Here, although the SF\Wesign will decrease risk, the rate of
return has stayed constant. This is not just aaslo@able for consumers.

Second, as FirstEnergy itself has stated in the &%/ ignores the cost causation
principle of ratemaking and may have the effeclofting cost recovery from higher-
usage customers to lower-usage customers. Thiogtiag SFV rates will result in

customers having less of an economic incentiveattigipate in energy efficiency or

227 FirstEnergy Ex. 155 at 13 (Mikkelsen Fifth Suppbetal).
28 OCC/NOPEC Ex. 11 at 26 and 11A (Kahal Second Isommtal and Kahal Errata).
229 OCC/NOPEC Ex. 11 at 26 and 11A (Kahal Second Isommtal and Kahal Errata).
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peak demand reduction programs resulting in areas® in the cost of the programs in
order to achieve the statutorily required savings r@eductions.

Fourth, the fact that SFV rates include a much éiglustomer charge will
increase customer utility bills. This will negatiyémpact low use customers the most.
To the extent these low use customers are alsanloemne customers who are already
participants in the percentage of income paymaean piPIPP”) program, shifting
revenue responsibility will not increase their ghalion to pay, but will simply shift more
dollars into the USF rider that all customers gayrther, substantially increasing the cost
for low income customers that qualify for PIPP, th&t do not currently participate in
the PIPP program may well drive substantially narstomers to join the PIPP program,
thereby increasing the USF Rider even more antidughifting the burden to other

customers.

2. The Rider RSS charge to retail consumers congikly
transfers all risks associated with the continued
operation of the Plants and OVEC to FirstEnergy’s
captive customers, to the detriment of those custaens
and the public interest.

FES, the owner of the Plants and OVEC, are cugreallely responsible for the
profitability of these generating facilities. Thasponsibility involves controlling the
costs of operating and maintaining these facilifgsoritizing and justifying capital
expenditures and implementing the bidding stratetiiat generate the revenues from the
competitive wholesale markets. Currently, consurhakge no responsibility for the
generating facilities’ profitability. That allocat of risk is consistent with the transition

to a deregulated generation market.
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FirstEnergy’s senior management has been on thepabord touting the
benefits, for consumers, of the transition to thmpetitive market. In 2011, Leila
Vespoli, FirstEnergy’s Executive Vice President &eheral Counsel, publicly stated:

Regarding competitive markets for electric genergtive already
know that they work because these markets havéedsn lower
electric generation prices and less risk for Ohistomers. That’s
good news for businesses and homeowners lookingvieny
opportunity to stretch their limited resouréés.

Ms. Vespoli further stated that the transition eonpetition transferred ownership of the
generating assets, as well as, transferred therguanoying risks associated with the
assets, and made the asset owner more cost consridefficient. Ms. Vespoli stated:

Among other changes, we structurally separatedemulated and
unregulated operations so our power plants aremgel owned by
our electric distribution companies. But more intpat, all of our
generation-related investments — including thesrislat
accompany them — are now borne by our shareholdet &y
customers. This includes the significant investraevi’'ve made

in environmental controls at our generating plahtss change has
made us better — leaner, more efficient, and maestomer
focused?®!

Finally, in favor of the competitive market, Ms. &f®li points to the investment in
generating capacity that the Utilities’ unregulaégfiliate has made, since 1999, at no
risk to consumers. Ms. Vespoli stated:

Since 1999, our competitive subsidiary, FirstEne®glutions, has

invested nearly $6.4 billion in its generating flednile adding

more than 900 megawatts of power. That's the etpmvaf a

large, baseload power plant — and, once again,eA@’@ught that
additional capacity onlinat no risk to customers?

2301GS Ex. 11 at Ex. 1 (Matt White Supplemental Dir&@pmpetitive Markets Work House Public Utilities
Committee Leila Vespoli (10/19/11) (3/2/15).

#11GS Ex. 11 at Ex. 1 (Matt White Supplemental Diré&ompetitive Markets Work House Public Utilities
Committee Leila Vespoli (10/19/11) (3/2/15).

#32|1GS Ex. 11 at Ex. 1 (Matt White Supplemental Diré&ompetitive Markets Work House Public Utilities
Committee Leila Vespoli (10/19/11) (3/2/15).
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Despite the pro-market rhetoric from Ms. Vespaistja few years ago, the Utilities are
now doing the unregulated generation affiliate@dding by seeking authority from the
PUCO to implement Rider RRS, and enabling FESdp atvay from the competitive
market, and the associated risks.

OCC/NOPEC Witness Dr. Sioshansi explained that IRRIRS completely
transfers all risks (including costs and strategigslving participation in PIM’s
markets) associated with the continued operatidghePlants and OVEC to the Utilities'
customers. The Utilities justify the approval oflRi RRS, in part, by forecasting that the
Plants and OVEC will be less costly sources of gpneancillary services, and capacity
than other alternatives that will be availablehia tnarket in the future. Based on these
projections, the Utilities anticipate that Rider RRill yield approximately $2 billion in
credits to customers over its 15-year téfrrinder the Third Supplemental Stipulation;
however, Rider RRS is in effect for 8 years anduhiéties estimate that consumers will
save $561 milliorf>*

However, these projections are based on a numbkegsoimptions that may not
necessarily materialize in the future. And thesgqations are not guaranteed by the
Utilities.?® Additionally, Mr. Wilson’s estimated cost to comsers was revised to reflect

the shorter 8 year term, and he calculated thagedwost to be $3.6 billiofi°

233 OCC/NOPEC Ex. 1 at 19-21 (Sioshansi Direct).

234 FirstEnergy Ex. 155 at 11 (Mikkelsen Fifth Suppbetal).
2577, Vol. | at 42-43 (Mikkelsen).

238 OCC/NOPEC Ex. 9 at 7 (Wilson Second Supplemental)
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Admittedly, Rider RRS projections are just thatjpations, and no one knows for certain
how they will turn out.

In fact, the only certainty is the 10.38 percentER@rofit) included in the Third
Supplemental Stipulatioi’ That profit will be guaranteed by utility custormemd paid
to FES. But there are reasons why the Utilitiegjg@etions should be viewed by the
PUCO as less reliable.

Q) Dr. Sioshansi makes the following logical argumasnto
why the Utilities’ Rider RRS projections are unablie:
The [Utilities]' claim that the Program is likely produce a
$2 billion credit to ratepayers over its term ifidult to
acceptprima facie The Companies admit that the Plants
and OVEC cannot recover their costs from PIM market
revenues today. If the [Utilities] believe thewm analysis,
that the plants are likely to become profitablehmita few
years (to the tune of nearly $2 billion over thetrikb
years), one would assume that FES would investaiapi
utilize debt to keep the Plants and OVEC operatimti)
that time. Because FES (and presumably sharelscdahel
investors) is unwilling to bear that risk, therensrationale
for why the [Utilities'] customers should be oblig® do

s02% The above argument holds true for FirstEnergy’s

%37 See FirstEnergy Ex. 154 (Third Supplemental Siijui).
238 OCC/NOPEC Ex. 1 at 19-21 (Sioshansi Direct).
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eight-year term and projected $561 million credlit t

customers.

(2)  OCC witness Wilson makes a practical argument tmtzy
the Utilities projection on the cost side of thel®i RRS
projections: It is not appropriate for FirstEnetgycollect
the net costs of the Plants and OVEC entitlememn fr
customers through a cost tracker such as the pedpos
Rider RRS. This would shift the cost and riskhe aissets
onto customers, while eliminating incentives totcoin
their cost> An absence of cost controls or an
environment condoning inefficient operations could
increase costs to customers in excess of theikKiliRider

RRS projections.

(3)  Additionally, Dr. Sioshansi raises concerns onrthenues
side of the Utilities Rider RRS projections by stgt As |
outline in my response to Q16, the strategies eyepoldy
the [Utilities] for offering the Plants and OVEQtanthe
PJM-operated markets can act to suppress or irereas
wholesale prices. To date, the [Utilities] have made a

firm commitment as to if or how the Plants and OVkIT

239 OCC/NOPEC Ex. 4 at 57 (Wilson Direct).
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be offered into the PIJM-operated markets. Thus,nbt
clear how the [Utilities’] offering strategies mag
influenced by the participation of affiliates' geaison
assets in the markets. In a worse-case scenario for
customers, the [Utilities] may adopt an offer spt, in
which the Plants and OVEC are offered into the mark
above cost and do not cleary of PIM’s markets for
capacity, energy, or ancillary services. Althoulgé Plants
and OVEC would not generate any revenues in thé&ehar
the Utilities would nevertheless earn a guaranpgefit
through Rider RRS. Moreover, the resulting incraase
wholesale PIM-market prices would improve the reesn
earned by generation affiliates’ generators paudittng in

the PJM-operated markets.

4) Finally, OCC Witness Ferrey raised concerns over
uncertainties surrounding environmental regulatibias
may lead to increased compliance costs or reduced
revenues due to decreased plant operations. Boofes
Ferrey stated: Citing the PUCQO’s comments to EPA
regarding the CPP, changing from the current market

driven dispatch order to new environmentally-akéelct

240 OCC/NOPEC Ex. 1 at 15-16 (Sioshansi Direct).
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market dispatch would increase operating costsipieiof

power generated to Ohio consumers by 39%, costimg O

consumers $2.5 billion each year by 26%5Furthermore,

Professor Ferrey stated: “[ijn summary, any de@eas

plant operations due to pending environmental @guis

could reduce revenues needed to offset the plant’s

potentially increasing fixed and variable costs ttuthese

same pending regulations. This uncertainty of elesed

revenues and increased costs is a scenario whialudwo

harm FirstEnergy’s customers under the proposed BBA

If the Utilities’ Rider RRS projections do not magdize, the Plants and OVEC
may be more costly than alternative sources ofggnamncillary services, and capacity.
Moreover, other unanticipated technology advancesnemd economic downturns may
further affect the economic viability of the Plaatsd OVEC relative to alternatives
sources of energy available in the market. If tlaek®t price of energy, ancillary
services, and capacity do not rise as projectetidytilities, their customers must
nevertheless fully guarantee the cost recoverypaofis.
Such a guarantee for these uneconomic and ineftiBiants and OVEC could

result in a bad deal for consumers for the entioglified eight-year term. Because there
is no guarantee from the Utilities that any custanwéll benefit from the proposed

transaction or Rider RRS, customers fully beaofithe cost and economic risk of the

241 OCC Ex. 21 at 19-20 (Ferrey Direct) See Attachr#hg at 28 — 31.
2420CC Ex. 21 at 25-26 (Ferrey Direct).
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Plants and OVEC. Such transfer of risk to captivaapoly customers is improper in a
deregulated market for generation serviéés.

FirstEnergy's claim that the PPA could produce @&1%%illion (or $2 billion)
credit to ratepayers over its term is difficultatccept (and believe), especially in light of
the fact that the Utilities do not guarantee tlcestomer refund projections. The Ultilities
admit that the PPA Units may not be able to rectiveir costs from PJM market
revenues today. If FirstEnergy believes its owalysis, that the PPA Units are likely
profitable over the PPA Rider’s term, one wouldestghat FES would invest capital to
keep the PPA Units operating. Because FES (arsiprably shareholders and
investors) is unwilling to bear that risk, therens rational reason for why FirstEnergy's
customers should be obligated to do so. The adyraption that is guaranteed to come
to fruition throughout the course of the PPA is ¢ingoing profits for the PPA Units.
Under this proposal, these profits would be guaeshby FirstEnergy's captive
customers.

Therefore, the proposed transaction and Rider RR&tlbenefit customers and

are not in the public interest, and should be teptby the PUCO.

243OCC/NOPEC Ex. 1 at 19-21 (Sioshansi Direct).
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3. Allowing subsidized power plants (by utility affliates)
to participate in a wholesale market against
unsubsidized power plants destroys the benefits to
customers of a properly functioning competitive
wholesale market.

a. Short-run efficiency benefits to customers and
the market are undermined.

The proposed ESP threatens to undermine the slnoefficiency benefits of the
PJM-operated wholesale markets. This is becauseattital and operating costs of the
Plants and FES's entitlement to OVEC would be fsllgsidized by FirstEnergy's
customer$? That is, the Plants and OVEC would not have topetm against other
unregulated generators in the PJM region to recihr cost$*> This would allow
FirstEnergy to follow an uneconomic business sinatnd have their costs fully
recovered through Rider RRS, to the detriment efathergy market (and consuméts).

For example, FirstEnergy could choose to offerRlants and its OVEC
entitlement into the PJM markets below their trasts. This could result in the Plants
being dispatched by PJM at a net operating ¥é§tirstEnergy would then recover its
cost deficit through Rider RRS, even though th@®land OVEC would not recover
their operating costs through the mark&tMoreover, the inefficiency of the market
would be intensified. There could be other genesatwat could serve customer demands

at lower operating cost than the Plants and OVELthose plants instead would sit

244 OCC/NOPEC Ex. 1 at 12 (Sioshansi Direct).
24> OCC/NOPEC Ex. 1 at 12 (Sioshansi Direct).
246 OCC/NOPEC Ex. 1 at 12 (Sioshansi Direct).
24T OCC/NOPEC Ex. 1 at 12 (Sioshansi Direct).
248 OCC/NOPEC Ex. 1 at 12 (Sioshansi Direct).
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idle.**° Conversely, FirstEnergy could choose to offerRlants into the PJM markets at
their actual cost above the market clearing pfi¢es could result in the Plants not being
dispatched by PJM. Although the Plants and OVECIdvaat earn revenues in the PJM
market, FirstEnergy would recover this revenue thibfrom their customers through
Rider RRS>

FirstEnergy has made no firm commitment regardiong the Plants and OVEC
will be offered into the PJM-operated marketsThus, no one knows what type of short-

run operating and efficiency impacts the Programalddave’?

Moreover, any claims

by FirstEnergy that it plans to offer the genemiitto the PJM markets at cost would be
difficult to evaluate, because the inherent subsidipe Program implies that the Plants
and OVEC have zero marginal capital and operatirsgscto the Utilitie$>®

b. Long-run efficiency benefits to customers and
the market are undermined.

The proposed Program threatens to undermine tlgerlam efficiency benefits of
the PIJM-operated wholesale markets in two Wal/Shat means it will be more costly in
the long-run to supply customer demands relidblfhis will serve as a detriment to
consumers.

First, because the operating and capital costseoPtants and FirstEnergy’s

OVEC entitlement will be guaranteed and subsidizgthe Utilities' customers the

249 OCC/NOPEC Ex. 1 at 12 -13 (Sioshansi Direct).
0 OCC/NOPEC Ex. 1 at 13 (Sioshansi Direct).
1 OCC/NOPEC Ex. 1 at 13 (Sioshansi Direct).
%2 OCC/NOPEC Ex. 1 at 13 (Sioshansi Direct).
23 OCC/NOPEC Ex. 1 at 13(Sioshansi Direct).
%54 OCC/NOPEC Ex. 1 at 14 (Sioshansi Direct).
255 OCC/NOPEC Ex. 1 at 14(Sioshansi Direct).
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Plants and OVEC generation wileé factoremain in the PJM system, regardless of
whether lower-cost alternatives may exist or etitermarke®>° In other words, even
though it may be long-run efficient for the Plaatsl/or OVEC to retire and be replaced
by lower-cost alternatives, they would be allowenhain in the system, against the
economic will of the market, due to the guaranteestomer subsid$?’ This would
translate into higher customer costs than wouldiowadthout the Prograrfe®

The Utilities' offering strategies on wholesale ka&tiprices could also threaten to
undermine the long-run efficiency benefits of thivPmarket>® As explained earlier,
the subsidy inherent in the Program can resuliénRlants and OVEC being offered into
the PJM-operated markets at or below their truéscdsis could have a negative effect
on market prices because PJM markets ensure langfficiency of the electric power
system by allowing generators to enter and exittheket based on profits and revenues
earned® If the Plants and OVEC are offered into the mabeatow their true costs and
are dispatched by PJM in place of lower-cost gdaesathis will suppress market prices,
which can lead to lower cost more efficient gerieratleciding not to enter the
market?®!

Conversely, if the Plants and OVEC are offeredoat and above the market

clearing price, the units will fail to clear the rkats, which results in no revenues to

2% OCC/NOPEC Ex. 1 at 14 (Sioshansi Direct).
7 OCC/NOPEC Ex. 1 at 14- 15 (Sioshansi Direct).
28 OCC/NOPEC Ex. 1 at 14 (Sioshansi Direct).
%9 OCC/NOPEC Ex. 1 at 14 (Sioshansi Direct).
20 OCC/NOPEC Ex. 1 at 10 (Sioshansi Direct).

%1 OCC/NOPEC Ex. 1 at 10 (Sioshansi Direct).
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offset PPA unit’s costs. Under the plan therepatentially no offsetting revenues to
costs from, the PPA Units. Nonetheless these angtguaranteed a profit from captive
retail customers and also result in higher cosisfgenerators that must be dispatched in
their place.

PJM’s wholesale electricity markets are also idézhto ensure long-run
efficiency of the electric power systéfif.Long-run efficiency of the generation mix is
achieved by allowing generation assets to freelgreand exit the market. When lower-
cost generation alternatives exist, the higher alstnatives are driven out of the market
because these assets cannot recover their castjthmarket revenué8® Conversely,
long-run efficient technologies will continue t@tirish because they are able to recover
their capital and operating costs through marketmaes’>* To allow the Plants and
OVEC to offer into the PIM market on the basisrofthing but true cost distorts the
signals provided for long-term investméfit.

As the PJM Independent Market Monitor stated:

This type of subsidy is inconsistent with competitin the
wholesale power markets because of its price sspme effects.
Such effects would make it difficult or impossilite generating
units without subsidies to compete in the markem@etition
depends on units making competitive offers thdeottheir costs
and the risk of paying penalties and/or receiviagdiits (e.g., the
offer cap for Capacity Performance resources) angoovering
revenues only from the markets and not from subsidsuch
subsidies would negatively affect the incentivebudd new
generation in Ohio and elsewhere in PJM and if setbpy others

%2 OCC/NOPEC Ex. 1 at 10:4-5 (Sioshansi Direct).
23 OCC/NOPEC Ex. 1 at 10:5-10 (Sioshansi Direct).

%4 OCC/NOPEC Ex. 1 at 10:10-12 (Sioshansi Direct).
265 OCC/NOPEC Ex. 1 at 15:9-12 (Sioshansi Direct).
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would likely result in a situation where only sutiged units
would ever be built.

This means that customers may see higher energgsgan the long-run because long-
term investments are not being driven by true mdikelamental$®® As noted earlier,
however, if the PPA units’ costs exceed marketrgtggprices customers are still stuck

with the bill guaranteeing their profits.

4, Consumers will not have the protection of costomtrol
incentives due to a lack of regulatory oversight
regarding cost of service pricing.

Rider RRS should not be authorized because the PiiC®ave very limited
regulatory oversight regarding an arrangementghbgtorts to be “cost of service”
pricing. Under the arrangement, customers mustpal/of service rates for generation
resources that are not in the retail rate bases ddm lead to a problem of cost control
incentives and the possibility of abuse by thdiaf@ to the detriment of utility
customers.

Under a cost of service PPA, FES has little incentd aggressively control costs.
And FES can increase its profits by increasingteapivestments in the power plants. As
OCC Witness Dr. Sioshansi states, “Rider RRS eleis any incentives for the Utilities
and FES to only make economically prudent investsjdiecause those costs and a
guaranteed profit are ensuret®” The FirstEnergy Utilities, as the buyers under the
PPAs, would have little incentive to vigilantly iew the reasonableness of the FES costs

at those power plants. Even if they were to vidliareview the reasonableness of capital

266 OCC/NOPEC Ex. 1 at 15:12-14 (Sioshansi Direct).
%7 OCC/NOPEC Ex. 1 at 19 (Sioshansi Direct).
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expenditures, it is clear under the term sheetttieatinal determination of whether to
make those expenditures lies with F£%.

Further, while the stipulation allegedly creatésigorous review” by the PUCO
Staff, this is no different than the review procsssforth in the applicatiof?’ It is not
clear whether this review would be open to allnm@ors, or whether the scope would be
limited for any PUCO determinations on prudence eost recovery’® The stipulation
simply allows for adjustments based on whethectsts were unreasonabfé Also,
there exists no criteria as to what constitutesaaonable decision. Therefore, a
FirstEnergy decision not to clear in the marketcéuse a unit's costs exceeds the
market clearing price) would be argued by Firstiggeo be reasonable—which would
leave customers paying for the entirety of the’siPA costs and profits.

Furthermore, any information necessary to deterrtiagrudence of those
actions will be held behind an iron curtain of adehtiality. The PUCO Staff will be
required under the stipulation to treat “any arldath informationregardless of its
content, as if it is highly sensitive, proprietary, tradess information and Critical
Energy Infrastructure Information [Emphasis addéd] It seems likely that this would
prevent any intervenors from having any opportutotgdetermine the prudency of these
costs for customers. Consumers would have littleotprotection from profligate

spending by FES that would be conducted underufse gf “good utility practice.”

28Ty | at 80-81 (Mikkelsen)(public).

29 FirstEnergy Ex. 154 at 8 (Third Supplemental $ifion and Recommendation).
20 FirstEnergy Ex. 7 at 14-15 (Mikkelsen Direct).

"1 FirstEnergy Ex. 154 at 8 (Third Supplemental $ition).

272 FirstEnergy Ex. 154 at 8 (Third Supplemental $ition).
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Finally, there are no guarantees under the “rigpreview” standard as to how
the decisions governing cost allocations betweerPfPA units and FES’s other
generation facilities will be audited. One can catgume the worst that, when presented
with a decision as to how to allocate the highemaf costs, the greater of the two costs
will be allocated to the PPA units, which have batfjuaranteed cost recovery and profit.
For example, if FES has a contract for $100/tonl and $50/ton coal, the concern is that
the $100/ton coal will be allocated to the PPA sinithese actions driving up the PPA
units’ costs will only exacerbate the market-clegrand withholding problem identified
above. The PUCO must separate the true valuesthatking for customers under the
“rigorous review” standard from the public relatbovalue of FirstEnergy’s choice
(misuse) of words here and elsewhere in the settiém

The PUCO may only act within its jurisdiction. Thatwhy it cannot simply
require FES to allow inspections and document reviBut the PUCO cannot
circumvent its jurisdictional limits. This attemigtsimply arultra viresact and void ab

initio. Thus, it is meaningless.

5. The RRS Rider for PPA charges to consumers winl
not have the effect of stabilizing or providing cetainty
regarding retail electric service to customers. Tére are
less costly and more effective methods of providing
stability to customers such as staggering and laddag
of the already existing SSO auctions (if stabilitys an
objective).

The PUCO is asked to approve a proposal that efedgiplaces all of the risk of
operating and maintaining the Sammis, Davis-BeadeQd/EC entitlement on

customers. In support of this proposal, FirstEpestgtes that the proposed transaction
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will “safeguard customers from volatility and rétaiice increases®**® Specifically, the
Utilities state that Rider RRS should be non-bypbksbecause all distribution
customers (shoppers and non-shoppers) will befefit the price stability’* It is the
Utilities’ opinion that Rider RRS is a mechanismhtexlge all consumers in their service
areas against market volatility. But, Rider RRS walt have this effect.

SSO customers are served through long-term oneayehthree-year full
requirements contracts based on forward pricdsedtirne of the auction plus a markup.
As a result of this process, the rates SSO cus®wmidirpay will be established through
blending the results of multiple auctions held nhgndr years in advance of delivery.
And, the rates will tend to be fairly stable oviené¢. This has been the case in the
auctions held over the past several years to se@mweus Ohio utilities’ SSO customers.
Rider RRS will be reconciled on an annual basisCQfitness Wilson disagrees with
FirstEnergy’s assertions that Rider RRS will siabicustomers’ rates. Mr. Wilson
addresses this issue stating:

Rider RRS would not necessarily lead to more stedifes for SSO
customers. Under the ESP, SSO customers will veddy one-
to three-year full requirements contracts resulfrogn competitive
auctions. As a result of this process, the rag® Sustomers will
pay will be established through blending the resaftmultiple
auctions held months or years in advance of dglivéhe rate
resulting from each auction will tend to reflectvi@rd prices at
the time of the auction plus a markup. Forwardgsifor delivery
periods several months or a few years out ten@ taibly stable.
Consequently, the rates paid by SSO customergemidl to be
fairly stable over time. This has been seen iratietions held

over the past several years to serve various Qhitbes’ SSO
customers”®

23 FirstEnergy Ex. 1 at 2 (Application).
27 FirstEnergy Ex. 13 at 6 (Strah Direct)
275 OCC/NOPEC Ex. 4 at 49 (Wilson Direct).
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Staff witness Choueiki is in alignment with Mr. \86in’s opinion. Dr. Choueiki states:

Staff agrees with the Companies that the energegiin the PIM
footprint have been quite volatile recently, espligiduring
certain hours in January and February of 2014Riar Vortex
period). The Companies claim that Rider RRS witiyide a hedge
for consumers against such market volatility. Spaéfers the
staggering and laddering approach that the Comomidgs
adopted in administering past SSO procurement@nsfor
mitigating price volatility. Additionally, unlessgarticular
customer is a very large energy user that hasafhpbfessional
energy experts that can purchase energy in thedeged and real-
time hourly markets, customers that shop often éelgir risk by
purchasing fixed rate contracts for a one yealgmger, period.
These fixed rate contracts help customers redwiedRposure to
the high volatility that may be observed in the-ddwgad and real-
time hourly market§’®

Rather than stability, volatility will be reflected Rider RRS, by adding a relatively non-
stable component to the SSO customers’ rateskibiafor the PPA, otherwise do not
include such a rider charge. As SSO customers’afzeges from year to year reflecting
movements in forward prices, the changes in thelRRRS amounts may move the same
direction or the opposite direction to SSO ratescdise of this, it cannot be assumed
that the Rider RRS will tend to ‘stabilize’ or adertainty to SSO customers’ rates.
Moreover, Rider RSS may only result in a net chaogaustomers through its eight-year
term, consequently only guaranteeing higher pricensumers. Therefore, Rider RRS
will not provide the Utilities’ customers the desirprice stability. The current
staggering and laddering approach used by thetiesilin their SSO auction is viewed as

preferable to Rider RRS.

278 Staff Ex. 12 at 14 (Choueiki Direct).
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The Staff is so in favor of the auction resultsrthe staggering and laddering
approach that Staff witness Strom proposes expgritia approach. Mr. Strom stated:

| recommend that the auction laddering and blengnogess

continue past the end date of the proposed ESBdhdrhis would

allow transition from this currently proposed E®RIte next ESP

without the rate volatility impact that could besasiated with a

sudden end, followed by a re-start, of the audiaoidering and

blending process. An example of how this could ocspresented

in Exhibit RWS-12"
An ongoing staggering and laddering approach tlaat mot constrained by the terms of
the ESP could provide consumers the desired ralbdist without the risks associated
with Rider RRS.

There are also differing opinions on whether RRBS will truly serve
consumers as a hedge against price volatilityemtlarket place. In order for Rider RRS
to serve as a hedge, and deliver the alleged hemneftustomers, Rider RRS’s impact on
customers’ bills must move counter to the markiétat is if electric energy prices are
low, then customers will see a charge on theispidut if market prices are rising, then
customers would see a credit on their bills. HosvéRider RRS is not guaranteed to
operate in this manner, and thus should not bepgedas a hedge. OCC witness Wilson
made this point in his direct testimony. Mr. Witsstated:

Customers who are instead served by competitiad setppliers
may be exposed to market price fluctuations, or peayfairly
stable rates, depending upon the choices they thakeeflect

their preferences. The potential impact of theppsed Rider RRS
on the trajectory of such customers’ rates wouso alepend on the
extent to which the Indicated Generation net ciostse year are
uncorrelated or anti-correlated with the costs laictvthe customer

will be supplied in the following year, when thedlcated
Generation net costs will be collected through RRIRS. To the

217 Staff Ex. 5 at 4 (Strom Direct).
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extent Rider RRS amounts might be uncorrelated mhket

price fluctuations and tend to stabilize some qusts’ bills, they
would do so primarily for those customers who hiayeheir
choices indicated a preference for market-baseggrather than
stable prices. Again, the proposed Rider RRS wbalthgged one
year, so its amounts could move in the same dredr opposite
direction to the rates shopping customers are pafimny timé.®

Interestingly, on cross-examination, FirstEnerginess Mikkelsen conceded this very

same point.

Q.

If rider RRS is approved, customers will haveesidential
customers will have no choice but to participatéiat
program because the charge is non-bypassablect®rr

Yes.

And if rider RRS is approved as proposed anuaket
prices go down or stay low, customers will havechoice
but to pay the charge when revenues do not exteed t
costs, correct?

Yes.

And would you agree that a hedge is an instnirieat
typically addresses a single risk, such as mankeg$?

| think a hedge is designed to address theasslociated
with adverse changes in market prices, * * *,

But rider RRS has different components inatyect,
besides just revenues?

The charges or credits included in rider RR&S@mprised
of the net between the market revenues associated w
selling the output of the plants into the marked #re costs
associated with the negotiated purchase pricenr t
contract.

And to the extent costs exceed revenues, R&S will
always be a charge to customers, correct?

28 OCC/NOPEC Ex. 4 at 51 (Wilson Direct).
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A. To the extent that costs exceed revenues, R&RS will be
a charge in the period that costs exceed revenoes,
necessarily always thereafter.

Q. And regardless which way the market is goihgosts
exceed revenues, customers will receive a chaoyesat?

A. If costs exceed revenues, rider RRS would bleaage’’®
So, as Mr. Wilson points out in testimony, and Mskkelsen acknowledged on the
witness stand, Rider RRS, as structured, cannobbsidered a hedge. Because Rider
RRS’ outcome for consumers is not solely dependpan market prices — which is
supposedly what is being hedged. No matter whamess are received through the
market, if costs exceed those revenues, custor@ees/e a charge. That holds true
whether electric energy prices are falling or gsiTherefore, the Rider RRS mechanism
is cannot be considered a hedge.

Further evidence confounding FirstEnergy’s allegatithat Rider RRS is a hedge

can be found in the annual reconciliation process. OCC Wilson explains:

Rider RRS will be reconciled on an annual basiser&fore, it will

result in a bill credit or charge in each year aefdeg upon

whether market prices were relatively high or lowthe prior year.

The Rider RRS amounts to be collected from custsimeone

year will tend to be positive [or negative] wherMPdharket prices

were relatively low [or high] in thprior year, which would

generally occur due to the peculiar weather andratbnditions of

that year. Thus, as SSO customers’ rates chaogeyfear to year

reflecting movements in forward prices, the changdke Rider

RRS amounts may move the same direction or thesiigpo

direction to SSO rates. It cannot be assumedefitier, that Rider
RRS will tend to hedge or stabilize SSO customextgs>>°

219Tr, XXXIV at 7031-7033 (Mikkelsen) (emphasis adged
280 OCC/NOPEC Ex. 4 at 50-51 (Wilson Direct).
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Therefore, it cannot be assumed that the Rider RiR&nd to ‘stabilize’ SSO
customers’ rates, especially in light of the féetttRider RSS may never result in a credit
to consumers. Even so, FirstEnergy’s efforts toydmnsumers the possibility of lower
(but more volatile) market charges in favor of payhigher (less volatile) charges to
subsidize the PPA should be seen as much more RlistEnergy benefiting from a
customer-funded subsidy than consumers benefitorg Etability.
Mr. Wilson raises the concern that electric engngges will not rise as high as
FirstEnergy projects. In that event, the importamnt is that Rider RRS is likely to
result in a charge to customers, and to be veryyctmscustomers over the long term
(Mr. Wilson estimates $3 billion over the 15-yeamY* (Mr. Wilson updated his
estimates as a result of the Third Supplementpltiion and now estimates the costs to
$3.6 billion over the 8-year terri®§ Therefore, any impact Rider RRS may have on the
year-to-year “stability” of rates is likely to belatively unimportant to SSO customé?s.
Professor Ferrey raised additional concerns orcdkéeside of Rider RRS.
Professor Ferrey’s concerns are with pending auditifederal environmental
regulations that could have a significant impactiomparticular, coal-fired power
generation facilities, even where such facilitiemply with current federal and state
environmental regulations. As OCC witness ProfeBsorey stated: Given the level of

uncertainty with regard to pending environmentgutations, this is not the time to make

21 OCC/NOPEC Ex. 4 at 46 (Wilson Direct).
282 OCC/NOPEC Ex. 9 at 8 (Wilson Second Supplemental).
283 OCC/NOPEC Ex. 4 at 51 (Wilson Direct).

89



a long-term commitment to purchase coal-fired powspecially if the purchase is on a
cost-plus basi&*

Because several of these new pending regulatidhsaguire a not-yet-
determined, state-regulatory component and with aégulate neighboring state
emissions, one cannot with certainty currently aetee the impact of these regulations
on generation operations, costs, maintenance egpeoisability to be dispatched. This
uncertainty is a significant risk factor in appnogiany new contracts for power
purchased from coal-fired generation facilitiesiluhe regulations, plans, and effects of
these several pending regulations are known andfesam subsequent state and federal
decisiong’®

Given that three of FirstEnergy’s proposed plantscaal plants (Sammis, Kyger
Creek and Clifty Creek), it is very likely that Seeplants will see an equivalent increase
in their cost of production if energy prices riseaaresult of carbon regulations. Thus,
while customers may see an increase in energyspfiider RRS will provide no
additional protection because the cost of coal ggiom® could increase as well.

In addition, there could be opportunities for cansus to enter into longer term

arrangements with a Marketer or with a Governmehggjregator to provide for

284 OCC/NOPEC Ex. at 20 at 19 (Direct Testimony offEssor Steven Ferrey) (May 11, 2015).
Specifically, Professor Ferrey was discussing tiiewing environmental regulations: (1) The EPA
pending limit on existing facility CO2 emissionslivdause states to limit CO2 emissions and willseau
some coal plants to limit or change operationglase. (2) Pending lower NAAQS standards for ozone
will cause many regions of states to lose attainmaéth Clean Air Act requirements, putting pressare
continued operation of coal-fired power plants.\(@}jh CSAPR being upheld by the Supreme Court in
2014, this places additional EPA pressure on upwiates, such as Ohio, to decrease their emissfons
particulate matter, NOx, and ozone, particulartnircoal-fired plants. (4) The MATS standards wifeat
coal plant operations by specifically targeting cuey associated with coal combustion. (5) PendiRg E
adjustment of sampling stations and protocol foR ®@nissions from power plants will put more pressur
on coal-fired power plants.

#850CC Ex. 20 at 3 (Ferrey Direct) (May 11, 2015).
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stabilizing or providing certainty with regardsedlectricity prices. For example, NOPEC
has a nine-year arrangement for its customers aewaained by OCC witness Wilson.
Mr. Wilson on redirect examination stated:

Q. Okay. Now, counsel at some point this afternasked you

about whether you're familiar with CRES contraBts.you
recall those questions?

A. Yes.
Q. And what was your response at that time?
A. That | was familiar with the terms of one suwhangement,

the arrangement between NOPEC and FES.

Q. And can you explain to me what your familiatigywith
that arrangement?

A. Yeah. My understanding it was a nine-year caeitr

initiated in the end of 2010, early 2011 and thiatgegged

to the price to compare with residential custongetsing 4

-- 6 percent and commercial customers getting dgmeroff

of the price to compare for a full requirementsetyp

contract?®
Finally, implementing a PPA is not the only allegadution to stabilizing rates for long-
term ratepayers. Many generators offer various yrtsdand services that are designed to
help stabilize rates, including long-term contracts

The PUCO should not accept the argument that pfeyed, Rider RRS will

stabilize or hedge electric energy prices for Eingrgy’s customers. Customers
choosing competitive retail electric service wosidlect among the available offerings

according to their preferences (and risk toleran@sl could choose offerings that

hedge prices and provide greater stability to ttierd that is desired. SSO customers are

2887, Vol. XXII at 4590-4591 (Wilson) (October 2, P%).
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protected by the current staggering and laddenpgaach inherent to the auctions, an
approach that could be extended beyond the ESPféeradditional consumer

protection. For such customers, Rider RRS, whithbe updated annually, and through
the reconciliation process, could potentially moeatrary to, or in the same direction as,
the market-based prices they pay at any time. rGilve further uncertainty regarding
FirstEnergy’s energy price and costs forecastspttential for the proposed Rider RRS
to act as a hedge of volatile market prices orrdmunie to price stability is doubtful.

Therefore, Rider RRS should be rejected by the PUCO

6. Allowing FirstEnergy to count legacy transmissia costs
for MISO Transmission Expansion Plan against its $80
million commitment for Regional Transmission
Expansion Plan does not benefit (but harms) custome
and the public interest and violates a prior settlment.

Until and unless FERC approves recovering legatyMTransmission
Expansion Plan (“MTEP”) charges through the tasffAmerican Transmission Systems,
Inc. (“ATSI”), FirstEnergy’s transmission affiliateany attempt to collect those costs
from Ohio customers is premature. That includedtil@ies’ attempt in this proceeding
to count those costs against its commitment tacalkect $360 Million of Legacy
Regional Transmission Expansion Plan (“RTEP”) cagSO Transmission Expansion
Plan costs (“Legacy MTEP”) are costs that have lmbanged to ATSI by MISG’

In FirstEnergy’s ESP 1l case, the Utilities agreed to seek recovery through

retail rates of $360 million of PIM Legacy Regiolansmission Expansion Plan costs

(“Legacy RTEP")?®® The Utilities are now seeking to count ATSI's LegMTEP costs

287 SegFirstEnergy Ex. 7 at 17 (Mikkelsen Direct).
288 Opinion and Order at 13, August 25, 2010, CaselB888-EL-SSO (“ESP Il Case”).
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against this commitmeAt’ This proposal is wrong. First, FirstEnergy doeshmave the
agreement or support of all the original signattethe settlement that included this
term years ago. FirstEnergy’s proposal is a batrafythe bargain struck in its earlier

settlement.

Second, as OCC Witness Hixon testified, these @sdngve not been charged to
the Utilities by ATSI because FERC has yet to apeitheir inclusion in PJM’s FERC
approved ATSI tariff®® However, FirstEnergy’s proposal to count theseacggITEP
costs against their commitment for the non-coltecof Legacy RTEP costs is an attempt
to circumvent PIJM’s FERC approved ATSI Tariff. Tpr@posal is anti-consumer,
counter to the Utilities’ previous commitment t@ tRUCO, and should not be approved
by the Commission.

Until FERC approves these costs for inclusion AT SI Tariff, they have not
been incurred by the Utilities, they cannot be gedrby ATSI to the Utilities, and by
extension, not to the customers of those Utilitiég.he Utilities’ should not be allowed
to meet their Legacy RTEP non-collection commitm@ntounting costs they have not
incurred, costs that are not their responsibifityl costs that cannot be charged to Ohio
retail customers. If the PUCO were to allow therdmg of these costs against the
Legacy RTEP non-collection commitment made previousESP Il, then it would also
allow FirstEnergy to meet their Legacy RTEP norlemtion commitment sooner and

begin charging customers Legacy RTEP costs sdoh&he Utilities overestimated the

289 See FirstEnergy Ex. 7 at 18 (Mikkelsen Direct).
200CC Ex. 19 at 7-8 (Hixon Direct).

21 OCC Ex. 19 at 10 (Hixon Direct).

2920CC Ex. 19 at 10-11 (Hixon Direct).
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amount of Legacy RTEP that they would incur andrene seeking to accelerate their
recovery of these cost&®
Furthermore, FirstEnergy witness Mikkelsen’s argntibat the “spirit” of the

stipulation in the ESP Il Case allows for LegacyB®PTto meet the Legacy RTEP non-
collection commitment has no basis in the languadke stipulation and the subsequent
testimony of William Ridmann supporting the stigida in that casé? The stipulation
states:

The Companies agree not to seek recovery through rates of

legacy RTEP costs for the longer of: (1) duringplkeod of June

1, 2011 through May 31, 2016; or (2) when a tofé#260 million

of legacy RTEP costs have been paid by the Compamié have

not been recovered by the Companies through retai from
Ohio Consumer$®

There is no mention of how Legacy MTEP costs atgetincluded in that stipulation; the
sole focus is Legacy RTEP coétélt is improper for First Energy to try and engage
post-hocationalization of FirstEnergy’s ESP Il stipulatitmthe detriment of
consumers. FirstEnergy is betraying its commitntermonsumers in an earlier
settlement. The PUCO should reject the Third Supplgal Stipulation, which adopts
FirstEnergy’s proposal to count ATSI's Legacy MTE&d5ts against the Utilities Legacy

RTEP non-collection commitment.

293 For example, in ESP I, FirstEnergy estimated theyld incur over $240 Million in Legacy MTEP cobig
May 2015 (See Attachment WRR-1, Direct Testimonwilfiam Ridmann, Case No. 10-388-EL-SSO, April 1,
2010), instead they have only incurred $124 milttmough the time of Ms. Mikkelsen testimony atrirea
(September 2015) (Tr. | at 171(Mikkelsen)(Public)).

294 sypplemental Testimony of William Ridmann at 2s€ho. 10-388-EL-SSO, July 23, 2010.
29 Opinion and Order at 13, August 25, 2010, CaselB888-EL-SSO (“ESP Il Case”).

296 gedd.
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7. The Utilities financial inducements to signatoryparties
for their signature on the settlement push costs do
other customers thereby harming them.

FirstEnergy claims that the Stipulation, incluglthe as-filed Application,
benefits ratepayers and serves the public intéfesiowever, when analyzed, the
Stipulation in this proceeding favors a select f@gnatories at the expense of the
overwhelming majority of other customérs.Therefore, the customers who are not
benefiting are forced to fund or subsidize the pmots for the small amount of customers
who are receiving a benefit. That is, the Stipolatllows a small amount of consumers
to receive a windfall at the expense of the reshefconsumer population. Such a
proposal does not serve the public interest andtigust and reasonable for the vast
majority of consumers.

The Third Supplemental Stipulation leaves manyuiest of the as-filed
Application, which has already been shown to nainttae public interest;®
fundamentally unchangé®® Additionally, except Rider RRS, the new Third
Supplemental Stipulation exacerbates these hainifigtives by extending the term of
the ESP from three to eight years. The Third Supplgal Stipulations new provisions,
that modify the Application, are relatively minoitivrespect to the interests of the

majority of FirstEnergy’s ratepayers as a whife.

297 SeeFirstEnergy Ex. 155 at 10 (Mikkelsen Fifth Suppéertal).
298 5eeOCC/NOPEC Ex. 8 at 7-8 (Kahal Second Supplemental)

29 gee, e,g, OCC/NOPEC Ex. 1 (Sioshansi Direct); DIOBEC Ex. 8 (Kahal Supplemental); OCC/NOPEC Ex.
11 (Kahal Supplemental).

30 OCC/NOPEC Ex. 8 at 27:6-8 (Kahal Supplemental).
31 OCC/NOPEC Ex. 8 at 27:9-11 (Kahal Supplemental).
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Specifically, the City of Akron (“Akron”), the Cowwel of Smaller Enterprises
(“COSE"), Material Science Corporation (“Materiati&nce”), the Association of
Independent Colleges and Universities of Ohio (“BAI@’), Cleveland Housing Network
(“CHN™), the Citizens Coalition, Consumer Protectidgency (“CPA”), and the Council
for Economic Opportunities in Greater ClevelandE@GC”) are all named as direct
beneficiaries of monetary contributions from Firs¢Egy in order to support various
programs that may benefit a small portion of Olinsumers? These new provisions
are the paying of financial inducements to sigrg telect few consumers, largely funded
with other people’s money. Such provisions will ljnpush costs onto the great
majority of Ohio customers. That is a bad dealfamsumers.

For example, the Third Supplemental Stipulatiorppsed to pay OPAE
$1,000,000 per year from 2016 to 2023, for a tot&18,000,000, to fund a “fuel fund” to
be administered by OPA®? The provision gives no explanation of the “fuahdui’
Meanwhile, two million Ohioans who are FirstEneaystomers will pay for such terms
as OPAE’s $8,000,000 over the next eight years. ORA also receive five percent of
the $6,000,000 per year for 8 years for the ComtguBonnections program, which will
be charged to customers through Rider DSE or @thplicable rider, as an
“administrative fee * That is, OPAE will receive $2,400,000 under thip8ation.
Additionally, the Cleveland Housing Network will lalocated $1.7 million of this

annual funding for each year of the ESP for a tot&/13.6 million>®

392 seeFirstEnergy Ex. 2 at 10-15 (Stipulation).

303 FirstEnergy Ex. 154 at 17 (Third Supplementaluifion).
304 FirstEnergy Ex. 154 at 17 (Third Supplementaluifion).
305 FirstEnergy Ex. 154 at 17 (Third Supplementaluifion).
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COSE and AICUO are being provided with $0.54 millend $0.4 million,
respectively, in association with the Ohio Enerdfjciency Resource Prografi® Akron
is receiving the unquantified benefit of FirstEneegreeing to keep its headquarters in
the Akron area for the length of the proposed B&8ioh seems a highly questionable
guarantee were FirstEnergy acquired by anotherocation)>°’ As with other
components of the settlement, that term may be maléc relations than public interest.

It is not clear how the public interest is to beved by FirstEnergy funding ($8
million over eight years) for a pilot Customer Aslory Agency to “ensure the
preservation and growth of the competitive marke®hio.”®®® No word yet on the
organizational structure, staffing, salaries, tragnaccountability, strings attached to
FirstEnergy, and anything else about giving $ 8iamilfor the new “agency.” Will the
new Customer Advisory Agency become a future smydor FirstEnergy settlements?
The PUCO should be worried about oversight of fagdin this one.

Again, the public relations value (to FirstEnergyyarious settlement terms must
be separated (and discarded) from what is suppodeel real value under the PUCQO’s
settlement test. This settlement is epic for its-emmpetitive consequences for the
market and consumers; there should be no thoughttia settlement (and consumers)
are saved by the so-called Customer Advisory Ageocgnsure” the competition that
the PPA is undermining. And the above sentenaa fie “Agency’s” purpose does not

even mention consumety.

3% FirstEnergy Ex. 154 at 15 (Third Supplementaluifon).
307 FirstEnergy Ex. 154 at 17 (Third Supplementaluifion).
308 FirstEnergy Ex. 2 at 14(Stipulation).
309 FirstEnergy Ex. 2 at 14(Stipulation).
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Furthermore, the proposed Customer Advisory Ageransists of FirstEnergy
allocating funding to the CHN, CPA, and CEOGC tegumably inform customers about
competitive choice3™° But, ironically, the three agencies predominajetyide
assistance to low-income Ohioans who majnkégible to make competitive choices for
an energy supplier if they are on the PIPP Plugnaro.

In addition, the retention and 75 MW expansion mfeR Economic Load
Response is not in the public interest. The RiddR Broposal has a potential cost, in
terms of credits or discounts, of up to $27 millaove and beyond current lev&ts.

Yet, not every customer is eligible to receive lleaefit*'? This above-market credit for
Rider ELR comes at too steep a cost to utility @ungrs who are not receiving the
discount and, therefore, will be forced to subsidize program®?

The new provisions in the settlement do not “redeanmitigate the very
harmful ESP IV filed by the FE Utilitie¥* Furthermore, the Stipulation provisions, such
as Rider ELR, that are not available to the vagorng of customers will result in
customers funding programs for other customerss iBmot a benefit to ratepayers or in

the public interest.

319 FirstEnergy Ex. 2 at 14(Stipulation).
311 OCC/NOPEC Ex. 8 at 27:19-21(Kahal Supplemental).

312 FirstEnergy Ex. 2 at 14(Stipulation).; Tr. XXI &3B:11-23 (OEG witness Dennis W. Goins, PhD. igstjf
that the ELR benefits will not be available to rewtomers).

313 OCC/NOPEC Ex. 8 at 25:10-12(Kahal Supplemental).
314 OCC/NOPEC Ex. 8 at 27:1-3 (Kahal Supplemental).
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8. The Application does not provide sufficient beefits to
at-risk customers.

a. First Energy serves economically distressed

areas and their application does not provide
sufficient benefits to low-income customers.

The Utilities serve many economically distressexhar Their ESP and proposed
stipulation do not provide sufficient benefits tostomers in regards to affordability or
protecting at-risk populations. Under state lawijddtas set forth policy concerning
electric service that includes providing “reasogabiced retail electric servicé® and
“protecting at-risk populations*® The ESP as currently proposed and further amended
by the Third Supplemental Stipulations simply doesprovide the necessary benefits to
conform to state policy as articulated above, anabt in the public interest.

Poverty levels in Cleveland, Akron and Toledo, tegor cities served by the
Utilities have all grown since 1999’ Additionally, in the counties served by the Uil
there are significant amounts of customers whamaheg slightly above the Federal
Poverty Level. These customers are also an apopklation who could be negatively
affected by a rate increas&& As OCC Witness Williams testifies, little has been
proposed in the ESP application to help thesestedbnsumers:

Increases in the cost of electric service haveetalisorbed in
budgets that are already stretched thin. But, dtier committing
to continue weatherization assistance through timarGunity
Connections Program, which is only available to Gidtomers,
there is no indication in the Application that Eitsergy is making

an effort to protect the at-risk population frone fbroposed rate
increases. In fact, FirstEnergy neither proposesitdinue the

31°R.C. 4928.02(A).
31°R.C. 4928.02(L).
3170CC Ex. 27 at 7 (Williams Direct).
38 0CC Ex. 27 at 9 (Williams Direct).
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Percentage of Income Payment Plan (“PIPP”) Plusodist nor to

fund the bill payment assistance programs that wetaded in the

prior ESPS
While the Third Supplemental Stipulation did pravicertain funds to help with
affordability concerns in the service territorydikhe Community Connections program
and the fuel funds program (identified earli&)these programs do not offset the $3.6
billion increase that has been identified througeRRRS*** These customers are still
forced to suffer a non-bypassable surcharge inrRRE&RS, which is projected at $800 per
customer??

OCC Witness Williams also testified that FirstEmeproposed continuing and
increasing the amount of money collected from ausis through the Rider Distribution
DCR and adding a new GDR that ultimately incre@sessomer electric bill¥** These
investments in which First Energy plans to seekvery through the Rider DCR are also
not supported under Ohio Law. While Ohio law naidgosupports expedited cost
recovery for certain distribution infrastructure deonization initiative§?* it is

considerably different from the distribution, tramssion, general, and intangible plant

investments that FirstEnergy is seeking authottyhder Rider DCR?®

¥190CC Ex. 27 at 8 (Williams Direct).

320 5ee FirstEnergy Ex. 154 at 17 (Third Suppleméptfation and Recommendation).
321 OCC/NOPEC Ex. 9 at 7 (Wilson Second Supplemental).

322 OCC/NOPEC Ex. 9 at 12 (Wilson Second Supplemental)

322 0CC Ex. 27 at 22 (Williams Direct).

324R.C. 4928.143(B)(2)(h).

35 0CC Ex. 27 at 16 (Williams Direct).
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Furthermore, the five-year average reliability pemiance of each of the
FirstEnergy operating utilities exceeds the PUCdazed reliability standardé®
Nevertheless, the Rider DCR will increase custobiés. However, there may not be an
alignment between customer and distribution utgixpectations concerning reliability as
required pursuant to Ohio Laif’ Therefore, there is no statutory authority fortamring

and expanding the Rider DCR.

b. The amount of customers whose electric service
was terminated for non-payment may increase if
the Application is approved and utility rates
increase.

The number of customers whose electric servicerminated for non-payment
will increase if the Application is approved andityt rates increase. As demonstrated by
OCC Witness Williams in his direct testimony, ag@anumber of FirstEnergy customers
who are disconnected for non-payment are not ggttieir services restored or
reconnected”® While many factors can affect the reconnectios, rdte high poverty
level and large number of Ohioans whose incomeseae poverty adds to the problem.
Cuyahoga County, which is served by CEI, has a ladipa of approximately 1.2 million
where 36.4 percent have incomes close to the poleart32° Cuyahoga also has a 66
percent reconnection rate, meaning the other 38péeare not being reconnected. Even

worse, Lucas County served by TE has a populafi@pproximately 430,000 where

3260CC Ex. 27 at 19 (Williams Direct).
327 3ee R.C. 4928.143(B)(2)(h).

38 0CC Ex. 27 at 13 (Williams Direct).
39 0CC Ex. 27 at 13-14 (Williams Direct).
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40.4 percent have incomes close to the poverty.f&0&he 65 percent reconnection rate
in that county is compelling evidence that reflabts dire affordability issues confronting
those customers located in the FirstEnergy seteiceories.

Customers face serious health, safety, and finbooresequences when their
electric service is terminated for non-payment. Adgitional increase in electric rates
can have an adverse impact by further increasiagtimber of FirstEnergy residential
customers who are disconnected and are unablevéoseavices restored—including at-
risk customers. Therefore, the Application and d@l8upplemental Stipulation will result
in higher electric bills and will not benefit theaqority of at-risk customers or the public
interest. FirstEnergy’s proposals should be denied

E. The settlement package violates important regatory
principles and practices.

1. Authorization of the rider for Retail Rate Stability
would violate state law, policies and regulationshat
were intended to provide consumers benefits from
competitive market.

a. Authorization of the rider to charge consumers
for Retail Rate Stability would be inconsistent
with Senate Bill 3.
OCC witness Dr. Rose explained the background n&teeBill 3 (“S.B. 3”). S.B.
3 became the law in Ohio in 198Y,and the specific provisions pertaining to stranded

investment, R.C. 4928.38 and 4928.39, remain agiplictoday’> The Legislative goals

of S.B. 3 were to deregulate the generation makdtend the use of cost-based rates for

300CC Ex. 27 at 13-14 (Williams Direct).
331 As Passed by the Ohio 123rd General Assembly,.1999
3320CC Ex. 25 at 11 (Rose Direct) (12/22/14).

102



generation services in the state of OHitCost-based regulation was to be replaced by
market competition as a means to determine theeshtd and retail generation price for
all electricity customer$** Consequently, after the enactment of S.B. 3, mddkees are
to determine which power plants should be operatetiwhich power plants should be
retired if they are inefficient and unecononfit.

The test for economic viability of a generationiliag for example operating in
Ohio, is whether the PIM market prices are sufiityehigh to cover the supplier's
average variable costs, i.e., costs that vary autiput. But under the Utilities’ proposal,
consumers will be charged the full embedded cdsggmeration plant including a return
on and a return of legacy capital. Thus, it isrehtipossible that Rider RRS would
“produce” a “loss” that consumers pay for (mearfuifjcost of service exceeds PIJM
revenue from the generation) even though the PJMeharices are still high enough to
cover average variable costs. Thus, the fact HeRider RRS produces a loss for
consumers does not mean that absent that ridéfamés covered under Rider RRS
would or should be retiretf®

The fundamental idea behind S.B. 3 is that retat@mers should not now be
asked to protect Ohio electric utilities from cortifpige generation market risks or losses.
(For example, utilities are now to be on “their dwmthe competitive market, per R.C.
4928.38.) A market development period was provigeder S.B. 3 to provide electric

utilities in Ohio time to prepare for a competit@svironment. That market development

3330CC Ex. 25 at 11 (Rose Direct), citation to Lkegige Service Commission, Final Analysis, Am. SBIB. 3,
123rd General Assembly, 1999.

3340CC Ex. 25 at 11 (Rose Direct).
3350CC Ex. 25 at 11 (Rose Direct).
3% 0CC Ex. 25 at 12 (Rose Direct).

103



period ended nearly a decade ago, and it is neelaig consumers’ obligation to cover
the operating generating costs and guarantee ta r@tugenerating assets owned by the
Utilities’ unregulated affiliate whether those geateng assets are uneconomic or less
competitive in the marketplace. The Utilities amewi'wholly responsible” for whether
they are in a competitive position in the generatitarket. Customers should not be
asked to guarantee the profitability of the Uit affiliate-owned generation unit¥.
Such a guarantee is a subsidy.
In 2011 FirstEnergy Executive Leila Vespoli wagical of a mechanism that

subsidized generation in Pennsylvania and New yengs. Vespoli stated:

The real problem with subsidized generation is tegulators

would be picking the “winners” and “losers” in teaergy market.

We've been down that road before, and the residtemit pretty.

For example, in the past our utilities in Pennsylgaand New

Jersey were required to purchase power from NolyJti

Generators with contracts extending up to two oedtdecades. In

our Pennsylvania service area alone, customerspeisesl.5

billion over market prices for this subsidized getien. At a time

when Ohio is exploring every opportunity to crejates and grow

our economy, we simply cannot afford similar mipstéat would

saddle our customers with higher-than-market prices

electricity3®

It is hypocritical for the Utilities to now find eustomer-funded subsidy for the Sammis,
Davis-Besse and OVEC entitlement generation tocbegable or in the public interest.
It appears if FirstEnergy’s “utility” generation gcked to be a winner (and the utilities

unregulated affiliate is the recipient of the sdigithrough an 8-year arrangement, then

3370CC Ex. 25 at 13 (Rose Direct).

3381GS Ex. 11 at Ex. 1 (Matt White Supplemental Dire€ompetitive Markets Work House Public Utilities
Committee, Leila Vespoli (10/19/11).
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that subsidy could be OK. However if Rider RRSppraved, customers will be the
losers as were the Pennsylvania customers for wienVespoli felt compassion.

From a policy perspective, the Utilities’ propodeider RRS and its associated
PPA is based on the premise that captive retaibousrs should make up the potential
“losses” of certain generation assets owned andcatg by the Utilities’ unregulated
affiliate, FES, and ultimately, the Utility’s parecompany, FirstEnergy Corp. This is
contrary to Ohio’s policy direction since 1999. Tgreposed RRS charge is an attempt to
re-introduce revenue and profit guarantees fosgieified unregulated (and currently
uneconomic) generation assets.

As Dr. Rose points out, Rider RRS can be viewegitagr (1) a continuation of
transition or “stranded” cost recovery for thosevpoplants, which as explained above
should no longer be permitted or (2) a loosely-giesil cost-based regulation that
incorporate a revenue guarantee for those genernaliamts. This is problematic because
the “cost” (or PPA contract price) of the specdineration assets is determined through
bilateral contracts between affiliated Utilitiesidethe “cost” (or contract price) are not
set by FERC or the PUCEY’

Under the proposed Rider RRS, the regulated digtab utilities would be
collecting additional revenues (that are above etgokice) from captive distribution
customers. And then the revenues would be tramsfeorthe unregulated subsidiary,
FES (the entity that actually owns the generatgsets that are no longer price-regulated

by the State of Ohio). By doing so, FES will reee&vguaranteed return on some of its

3390CC Ex. 25 at 13-14 (Rose Direct).
300CC Ex. 25 at 14 (Rose Direct).
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generation capital investments. These revenuesdymalide FirstEnergy Corp., or its
unregulated subsidiary FES, additional dollars ihallegedly otherwise cannot collect
by selling generation services in the competitiveol@sale or retail market.

This scheme is contrary to the legislative interb @. 3 to create a competitive
generation market in the state. If the propose@RRRS were granted by the PUCO,
some of FirstEnergy’s generation plants would nexéhis additional revenue in the form
of a guaranteed return, even outside the purvietiegxcessive earnings test. But other
non-affiliated electric suppliers would not receasgy similar guaranteed return for their
competing in the market. As Ms. Vespoli bemoanedhat Pennsylvania case, the
PUCO will be picking “winners” and “losers” and tpast results of that scenario
‘weren’t pretty.”

Therefore, the approval of the Rider RRS and implaiation of its associated
PPA will place unregulated generators other tha8 BEa competitive disadvantage in
the market. Thereby, Rider RRS will impair the @ben of the competitive markets that
are intended to provide generation pricing for O#lctric customers. Such an outcome
is contrary to the intentions of S.B. 3, and shawdtibe authorized by the PUCO.
Outcomes at the PUCO are supposed to be “nondisaiary,” per R.C. 4928.02(A),
but the PPA is discriminatory.

It is important to note also that S.B. 221, whileating, for example, provisions
for rate “stability” and utility fuel cost recovedid not alter the fundamental purpose of
S.B. 3—to create a competitive retail market fecéicity. The Utilities and the PUCO

cannot change that legislative goal without sped#gislative approval.
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b. Authorization of the rider to charge consumers
for Retail Rate Stability would violate the
prohibition against collection of transition
revenues from customers or its equivalent under
R.C. 4928.38.

Under R.C. 4928.38 an electric utility may receransition revenues from the
starting date of competitive retail electric seevibrough the end of the market
development period; however, that time period egn December 31, 2085.R.C.
4928.38 provides that once the utility’s markete&lepment period ends, it “shall be fully
on its own in the competitive market.” Section 4&28of the Revised Code defines
transition costs as costs unrecoverable in a cativeeenvironment, and should no
longer be collected from consumers now.

In this proceeding, FirstEnergy is once again diaghthat revenue derived from a
competitive marketplace is insufficient to covee tost of operating the plants. That the
cost of generation plants exceeds the market wiessentially the very definition of
transition cost. During the market developmentqakrFirstEnergy charged customers
billions of dollars to adjust to market conditiogpecifically, the PUCO’s Order that
approved the FirstEnergy stipulation stated thewarhthat the Utilities can collect from
customers: “Pursuant to Section 4928.39, Revisate(ibe total allowable transition

costs for the FirstEnergy operating Utilities ae5R27,579,833 for Ohio Edison,

341t should be noted that the “Generation Transitrarge” (GTC) ended at the end of 2005, but, for
“regulatory transition charges” (RTC), the end datere extended, per the PUCO-approved stipulation.
Specifically, the stipulation indicates that the@iiecovery periods will not extend beyond Decendder
2006 for Ohio Edison, June 30, 2007 for Toledo &dlisaind December 31, 2008 for CEIl except in some
limited circumstances. Séethe Matter of the Application of FirstEnergy @owon Behalf of Ohio Edison
Company, The Cleveland Electric llluminating Compaand The Toledo Edison Company for Approval of
Their Transition Plans and for Authorization to ait Transition RevenueBUCO Case Nos. 99-1212-
EL-ETP, 99-1213-EL-ATA, and 99-1214-EL-AAM, Opini@nd Order (July 19, 2000). p. 11"
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$3,017,813,280 for CEI, and $1,366,034,515 for @olEdison.?** Indeed, the Utilities
were once compensated approximately $7 billiortHeir transition to competitiot{>
Further compensation is unjust and unreasonabdec@amrary to Ohio law.

The law is very clear that “[w]ith the terminatiohthat approved revenue source,
the utility shall be fully on its own in the comjiate market®** and that the PUCO
“shall not authorize the receipt of transition newes or any equivalent revenues” after
the termination of the market development pefiGdrom December 31, 2005 forward,
prices were supposed to be determined based oretriadtors. That is, neither the utility
nor its affiliate can charge captive customerseglutated services for revenues to support
deregulated power plants. Here, that is precisélgtws occurring because Rider RRS, if
approved, would essentially amount to a bail-ontied by captive retail consumers for
two of FES’s unregulated generation plafifsThis is not good public policy and it is
contrary to the legislative mandate that utilitaes to be on their own in the competitive
market®*’ FirstEnergy’s prolonged transition to competitiamich began with the 1999

law, should be at an end. The PUCO should denyHfiesgy’s proposal to charge

customers for the unrecovered costs of the Plant<O/EC entitlement as proposed by

3421n the Matter of the Application of FirstEnergy @oon Behalf of Ohio Edison Company, The Cleveland
Electric llluminating Company, and The Toledo Edi&€&ompany for Approval of Their Transition Plans! dor
Authorization to Collect Transition RevenueslCO Case Nos. 99-1212-EL-ETP, 99-1213-EL-ATA, 8&d
1214-EL-AAM, Opinion and Order (July 19, 2000)7p.-

330CC Ex. 25 at 18-19 (Rose Direct) (12/22/14).
%4R.C. 4928.38.

¥°R.C. 4928.38.

34 OCC Ex. 25 at 8 (Rose Direct).

37 3ee R.C. 4928.38, requiring that after the mat&eelopment period is over, the utility is to nnder receive
transition revenues and “shall be fully on its amthe competitive market.” AEP Ohio’s market deyehent
period ended on December 31, 2005. See In the étiee Application of Columbus Southern Power of
Company and Ohio Power Company for Approval of st Rarket Development Period Rate StabilizatiomPla
Case No. 04-169-EL-UNC. Opinion and Order of Jan@ér 2005 at 5, 14.
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the Ultilities. If the Plants and OVEC cannot conepetthe competitive markets then
they should close as would any other generatingtiathat cannot be profitable—
however, this is the generation owners’ decisiow,remd no longer the state’s utility
regulator.

Therefore, the Utilities’ proposal violates Ohiavieand therefore, should be
rejected by the PUCO to the benefit of consumeaattiave already paid too long and too
much for these deregulated facilities.

C. Authorization of the rider to charge consumers
for Retail Rate Stability would not ensure the
availability of reasonably priced retail electric

service under R.C. 4928.02(A) to FirstEnergy’s
customers.

The Utilities’ proposal also violates the policyopisions of Chapter 4928. R.C.
4928.02(A) states that it is the policy of the stat Ohio to “[e]nsure the availability to
consumers of adequate, reliable, safe, efficieadiscriminatory, and reasonably priced
retail electric service.” The proposed transactod Rider RRS included in the Utilities
ESP application are in violation of this statute.

First, the Rider RRS will unnecessarily and unreabty increase the prices paid
by captive consumers for deregulated generatidhti@s. The Utilities admit that during
the first three years of the ESP consumers arecéeqbéo pay $464 million under the
proposed Rider RRE® And, as OCC/NOPEC witness Wilson testified insgsond
supplemental direct written testimony that RiderSRéduld cost Ohio consumers

approximately $3.6 billion over the life of the btgyear ESP terif®

348 FirstEnergy Ex. 33 (Ruberto Direct) See JAR-1v{&a).
349 OCC/NOPEC Ex. 9 at 7 (Second Supplemental Testirbdiames Wilson).
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The best way to ensure “reasonably priced retadtet service” is to let the
competitive market operate freely and efficientpwever, the non-bypassable Rider
RRS creates subsidies for the Plants and OVEQeamngnts that are not available to any
of the other unregulated market participants. Tloeee this proposal impairs the
competitive market’s efficiency and unreasonabtyeases the price of retail electric
service to FirstEnergy’s customers.

Second, the ESP will not ensure reliable electeioegation service because the
PPA’s will not impact that reliability. Reliabilitis ensured through various other means
administered by PJM. Reliability is not dependemtiathorization of Rider RRS.
Therefore, the Rider RRS, if authorized, wouldgiolation of R.C. 4928.02(A).

It should also be noted that ensuring reliabilityr@ PJM system for customers is
not within the direct purview of the Utilities dn¢g PUCO. FERC has designated the
North American Electric Reliability Corporation (BBRC”) as the Electric Reliability
Organizatiorr>° In addition, PIJM operates and modifies its markatduding the RPM
and other planning and operational proceduresmead with reliability mandates
promulgated by the FERC and NERE.Moreover, Dr. Sioshansi supported this point in
his Direct Testimony. Dr. Sioshansi stated:

PJM maintains reliability of the electric power ®ma within its
footprint through market-based mechanisms. Adliraiin my
response to Q14, this is achieved by allowing g#ones and other
capacity resources to freely enter and exit theegybased on
revenues earned in the market. When capacity ressin the

system become scarce and the system has lesslitgxdoreliably
serve customers in the event of unanticipated géoreor

#390CC Ex. 29, PUCO House Public Utilities CommitBeifing.
351 OCC/NOPEC Ex. 1 at 10-12 (Sioshansi Direct).
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transmission failures or load spikes, prices inrttagket rise. This
price increase is known as a scarcity rent, andigees a strong
economic incentive for generators to enter the etaakd address
the reliability issue. Conversely, if the systeas too much
capacity and customers can be reliably served i#weme assets
exit the market, prices fall. This provides anremoic incentive
for the least efficient generators to exit the neéirbecause
inefficient capacity sources may not clear the ianobr may clear
the auction but, nevertheless, not be able to excheir entire
costs through market revenues.

PJM supplements the energy and ancillary servicentges
generators earn in the day-ahead and real-timeatsatthrough its
RPM capacity market. The RPM makes capacity coments
three years ahead and is designed to create sugpti@nong-term
price signals to attract needed investments ialéity for the

PJM system footprint. The RPM market provides mtises for
existing efficient sources of capacity to remaitha system and to
attract new investments. The RPM market inclugafopmance
criteria for participating generators. To recebapacity payments,
generators must clear the competitive auction anavailable to
deliver capacity and energy when called upon by FOterwise,
non-compliant generators face financial penalesbn-
performance.

The design of the RPM market has evolved over timetPJM has
been vigilant in modifying the market to addresarajing
reliability needs of customers. *** PJM is cantly proposing
further revisions to the RPM market to addressmgatkreliability
issues raised by the extremely cold weather expegkin January
and February of 201%#? This includes new requirements that
generators have sufficient fuel available to predecergy when
called upon by PJM.

The Companies list reliability benefits of the Rkaand OVEC as
a rationale behind the proposed Rider RRS. Thet®nd OVEC
may indeed be efficient sources of capacity forRiM system. If
they are, they will clear the RPM auctions, andrthenues earned
through the capacity payments and in other PJMatpdmarkets
will cover their capital and operating costs. off, the other hand,
the Plants and OVEC are not able to recover thositscthrough the
market, this means they are not efficient souréespacity or the
system has unneeded excess capacity that shouddirieel.

%2 The “Capacity Performance” has been approved laadirst auctions (base and transition auctions)
have been held and the results are in now. Whicdmsieven more money for generation capacity owners.
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Customer-funded [subsidies] of the Plants and OW&C
reliability related reasons is inappropriate, agatld undermine
the PJM-operated markets efficiently ensuring systeliability 3>

Rider RRS neither ensures the availability of reabdy priced electric service nor
reliable electric service. Rider RRS does not guaeany delivery of energy or capacity
from the PPA Units, because that energy and capiaaitot acquired for the SSO load.
Thus even if there is a reliability benefit, theseo guarantee of FirstEnergy’s SSO
customers seeing that. Rider RRS would work countére anticipated benefit of the
market to use efficient generation to serve custatemands. Therefore, the PUCO
should reject FirstEnergy’s proposed PPA and RrRiRE because it is contrary to state
law and policy articulated in R.C. 4928.02(A).

d. Authorization of the rider to charge consumers

for Retail Rate Stability would not ensure the

diversity of electricity supplies and suppliers
under RC 4928.02(C).

R.C. 4928.02(C) states that it is the policy of stege of Ohio to “[e]nsure
diversity of electricity supplies and suppliers,diying consumers effective choices over
the selection of those supplies and suppliers grehbouraging the development of
distributed and small generation facilities.” To%are diversity,” it is important to have
a level playing field for all suppliers to compete.

Ohio’s generation mix currently is predominantly@&cent coal-fired>* FE’s
proposed transaction seeks to keep the Sammis ¥&€ @ntitlement coal-fired
generating plants from retiring. However, retirihg units will actually lead to more

diversity of supply because natural gas-fired [gamtl likely be added to replace the

353 OCC/NOPEC Ex. 1 at 23 (Sioshansi Direct).
354Tr. XXX at 6206 (Choueiki).
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retiring coal-fired generatioft> Gas plants make sense because they should beable
take advantage of Ohio’s low-cost and abundanedieaations of Marcellus and Utica
natural gas reserves. In addition, natural gasplka® more in line with proposed
environmental laws.

However, the Utilities’ proposed transaction wonttt ensure fuel diversity. And
in fact could inhibit the development of distribdtand small generation facilities that are
encouraged by this policy provision in the law.galrlife example of the adverse impacts
subsidized generation can have on fuel diversity pravided by Ms. Vespoli in her
testimony before the House Public Utilities ComeettShe stated:

Let me offer a final example of the unintended eojuences of
subsidized generation. FirstEnergy Solutions iserily reviewing
a plan to transform an old limestone mine in Nortohio, into a
Compressed Air Energy Storage, or CAES, facilitytithe
volume of nine Empire State Buildings, the site va@ntified by a
leading developer of natural gas storage facilgi®she best
among more than 70 potential sites in the natiors@igpporting
CAES technology. It would be scalable — from apprately 270
megawatts all the way up to 2,700 megawatts — @ode
important, would support the operation of interemttrenewable
sources such as wind by compressing air at nighstanding
ready to serve load on pedkowever, it is highly unlikely that
we would consider moving forward with this projectif the

plant would have to compete against subsidized gemadion in
Ohio.>*

A proposal which favors coal-fired generation istate that has 68 percent generation
provided from coal resources is not positivelyuefhicing supply diversity in an

appropriate way.

3% There are new generation facilities in the geiterafueue and they are all natural gas fired uhitsl5 at
3230 (Oregon Clean Energy Plant — 799 Mw); Tr. W&.at 3229-3230 (Carroll County Energy Facilityd67
Mw); Tr. 15 at 3231-3232 Lordstown Ohio Naturak@acility 800 Mw; Tr. XV at 3260-3261 Rolling Kil
Natural Gas Facility 610 Mw.

%%1GS Ex. 11 at Ex. 1 (White Supplemental Dire@pmpetitive Markets Work House Public Utilities
Committee, Leila Vespoli (10/19/11) (emphasis aflded
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As OCC/NOPEC witness Dr. Sioshansi opined, if Sasranid the OVEC units
retired and that generation was replaced by nagasdifired generation, the resulting
supply mix would be more diverse. Dr. Sioshandestaif the 3,319 MW of coal-fired
generators included in the Plants and OVEC wemedeaind replaced with 3,319 MW of
natural gas-fired generators instead, coal andalagas would instead represent 49
percent and 39 percent of the installed generation This would have been a more
balanced and diversified portfolio of generatiotht@ologies than maintaining the coal-
fired generators in the Plants and OVEC. This isstsient with state policy as stated
under R.C. 4928.02(C), which requires the PUCOhBuee diversity of supplies and
suppliers®’

The proposed transaction and Rider RRS will prettetompetitive market
from determining the replacement of uneconomic-fioadl generation, in favor of more
economic non-coal-fired generation resources. Taerethe proposed transaction and
Rider RRS should be rejected.

e. Authorization of the rider to charge consumers
for Retail Rate Stability would not ensure the
avoidance of anticompetitive subsidies flowing
from a noncompetitive retail electric service to a

competitive retail service and other policies
under RC 4928.02(H).

OCC witness Dr. Rose opined on the anticompetgiugsidies that flow from the
proposed transaction and Rider RRS. R.C. 4928.02¢#@s that the state’s policy is to:
[e]nsure effective competition in the provisionrefail electric
service by avoiding anticompetitive subsidies flogvirom a

noncompetitive retail electric service to a conpetiretail electric
service or to a product or service other than Iretactric service,

357 OCC/NOPEC Ex. 1 at 29 (Sioshansi Direct).
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and vice versa, including by prohibiting the reagvef any
generation-related costs through distribution angmission rates.

Dr. Rose explained that this is often referreds@mss-subsidization, which includes, for
example, having non-competitive services, suchssglilition, subsidize competitive
services, such as generation. Here, Rider RR®dndypassable generation charge
assessed through FirstEnergy and collected froceglive distribution customers, and,
therefore, it is an example of cross-subsidizatibgeneration service by distribution
customers. Accordingly, an approval of the RideiSRRa violation of this state policy.
The non-bypassable charge collected through Ri&S Bnly benefits one generation
supplier, and provides additional revenue to tbapser, that other competitive suppliers
in the market do not receive®

Supreme Court of Ohio casesloflus. Energy Users-Ohio v. Pub. Util.
Comm,**° andElyria Foundry Co. v. Pub. Util. Comfi®support the principle
articulated in R.C. 4928.02(H). While those caseslated other changes made in Senate
Bill 221, R.C. 4928.02(H) was not changed. The imgd of those cases are thus, intact.
In Indus. Energy Users-Ohithe Supreme Court of Ohio reversed a PUCO finding
authorizing the use of distribution revenues tosgiibe the cost of a generation

facility.*®* And in Elyria Foundry,fuel costs in a standard service offer were not

8 0CC Ex. 25 at 22-23 (Rose Direct).

392008-0hio-990, 117 Ohio St. 3d 486, 487-88, 845, ®’d 195, 198. The Supreme Court's referencéin
case to R.C. 4928.02(G) are to the same languag@ri®.C. 4928.02(H) due to the 2008 addition,em&e Bill
221, of R.C. 4928.02(F).

360 2007-Ohio-4164, 114 Ohio St. 3d 305, 315, 871 RdE1176, 1188.
361 2008-0Ohio-990, 117 Ohio St. 3d 486, 487-88, 885 Rd 195, 198.
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permitted to be deferred for later recovery throagiton-bypassable distribution charge,
i.e., a charge applicable to all custoniéfs.

Similarly, in the instant case, the costs of ttent and the OVEC entitlement (or
the credit), which varies from market prices, a@ppsed to be flowed back to all
customers through Rider RRS. But such a chargadmmers would subsidize the
utility’s generation costs. Rider RRS would be bssdy of the cost of the Plants and the
OVEC entitlement generation facilities by all captmonopoly distribution service
customers. Indeed, both SSO and shopping customoersl be subjected to the charge
although neither is directly receiving the genemutput from OVEC or the Plants
through FirstEnergy.

Furthermore, the PUCO’s decision in ®gorn Cas&” supports OCC/NOAC's
position that Rider RRS is not authorized by tive. lan that case the PUCO found “no
statutory basis within Section 4928.143, RevisedeZor anywhere else in the Revised
Code” for the recovery of plant closure costs. PrECO’sSporndecision also found
that collecting a generation-related cost such‘ataat closure cost” from all customers
would violate R.C. 4928.02(H). This rationale applto the costs that Rider RRS seeks
to collect from FirstEnergy’s customers. Those sossult from generation sold to PIJM,
but funded by all of FirstEnergy’s captive distiiilom customers. The PUCO should find
that FirstEnergy’s Rider RRS would be an unautleatizharge to customers violating

R.C. 4928.02(H).

362 2007-Ohio-4164, 114 Ohio St. 3d 305, 315, 871 RdEL176, 1188.

3%3|n the Matter of the Application of Ohio Power Camp for Approval of the Shutdown of Unit 5 of tihéip
Sporn Generating Station and to Establish a Plémt&wn RiderCase No. 10-1454-EL-RDR, Finding and
Order at 19 (January 11, 2012).
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R.C. 4928.02 (H) prohibits anticompetitive subssdiewing from a
noncompetitive retail electric service (such asdbfault SSO option) to a competitive
retail electric service (such as bilateral markeférs). The PUCO should deny Rider
RRS. Generation service is defined as a competiitaal electric service by R.C.
4928.03. Distribution service is a noncompetitivenmopoly service. FirstEnergy’s
proposal is against this law that was designeadtept Ohio utility customers.

f. Authorization of the rider to charge consumers
for Retail Rate Stability would not ensure the

facilitation of the state’s effectiveness in the
global economy under RC 4928.02(N).

Under R.C. 4928.02(N) it is the policy of the stat¥f]acilitate the state's
effectiveness in the global economy.” A good wapétp Ohio be competitive in the
global economy is to allow Ohio’s residential, coermial, and industrial customers to
have competitively priced generation services. itve-bypassable charge collected
through the proposed Rider RSS will be equivalerart electricity tax, approximately
$3.6 billion over eight years which would undoubye@duce the disposable incomes of
the Utilities’ many residential consumers, and @ase the energy costs of the industrial
and commercial consumers. Simply put, subsidied fgaan affiliate supplier through
non-bypassable charges do not help minimize thaatngn retail electricity prices in the
State. In addition, Rider RRS gives FES a competéidvantage that would prevent
investment in new generation in the State. Theegfibile approval of Rider RSS will
likely hurt, and not help the economy and employniehe State of Ohio.

Even FirstEnergy has projected customers will tErgéd $464 million over the
first three years of the ESP. Those PPA-relatedgesato consumers do not assist Ohio

compete in the global marketplace. In fact the Bsed Transaction and Rider RRS are
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moving in the opposite direction that FirstEnergyeé&utive, Leila Vespoli, explained the
competitive market was taking Ohio in 2011. Ms. MaBsstated:

Today, every customer of FirstEnergy’s Ohio uglitis getting the
benefits of competition for electric generation.rQ@tilities
conduct wholesale auctions in which many suppterapete to
provide generation at the lowest price for cust@aweno

choose not to shop. In addition, customers aretérsfiop with
competitive suppliers and get an even better priaad many
customers are choosing to do that. These custsaeesl an
estimated $100 million in 2010 through competitinarkets for
electric generation. Right now, 2.3 million Ohioanscluding
more than 200,000 businesses — are saving monaygthelectric
competition. In addition, competitive suppliers Aneng up to do
more, with more than 40 registered suppliers inoQitanding
ready to bring additional savings to custoni&fs.

FirstEnergy’s protracted transition to competitiaich began with the 1999 law,
should be at an end. The PUCO should deny Firstfyteerequest to charge customers
for the costs of operating and maintaining, in #ddito a guaranteed profit, for outdated
and inefficient generating units. To do so wouldrm®nsistent with the policy of Ohio

to facilitate Ohio’s effectiveness in the globabeomy.

2. The Four Factors identified in the AEP Ohio ESP
Order for considering power purchase agreements hayv
not been met.

Rider RRS and the purchase power agreement areenotoncepts. AEP Ohio
first introduced this concept in its third E&®In that case AEP Ohio sought the PUCO’s
approval of a PPA based on its OVEC commitni€hAEP Ohio also sought PUCO

authority to expand the Rider RRS during the ESi téor future PPAs involving AEP

341GS Ex. 11 at Ex. 1 (White Supplemental Directnipetitive Markets Work House Public Utilities
Committee, Leila Vespoli (10/19/11) (emphasis aflded

%% |n re: Ohio Powey Case No. 13-2385-EL-SSO.
%1 re: Ohio PoweyCase No. 13-2385-EL-SSO, Opinion and Order at 8.
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Ohio’s affiliates. Notably, no parties in that peeding supported AEP Ohio’s proposal
other than OEG, whose support was conditionedsodignts being able to opt out of the
PPAJ

The PUCO denied AEP Ohio’s PPA Rider, but permi&dP Ohio to establish a
placeholder PPA Rider, at an initial rate of zdoo the term of the ES®® The PUCO
determined that all of the implementation detaiiwespect to the placeholder rider
would be determined in a future proceeding. The Puitected AEP Ohio to address, at
a minimum, certain factors, which “the Commissiaii baalance, but not be bound by”:

(1) the financial need of the generation plant;t() necessity of
the generating facility; (3) a description of hdve generating
plant is compliant with all pertinent environmentagulations and
its plan for compliance with pending environmemegulations;
and (4) the impact that a closure of the generatiagt would
have on electric prices and the resulting effectcmnomic
development within the stat&’ The PUCO also required AEP
Ohio to provide for rigorous PUCO oversight of tiger, and an
alternative plan to allocate the rider’s financiak between both
the Utility and its ratepayef&° Finally, AEP Ohio was directed to
include a severability provision that recognizest il other
provision of the ESP will continue even if the PRBAnvalidated.

a. The PUCOQO's first factor has not been met.

FirstEnergy has not demonstrated that there is a
“financial need” for the PPA Units.

The PUCQO's four factors for assessing PPA’s areesded as follows. But the
PUCO should find that its four factors are inadeguar assessing whether consumers

are appropriately served and protected.

%71n re: Ohio PowerCase No. 13-2385-EL-SS), Opinion and Order gF&. 25, 2015).

3%8 Accord In re: Duke Case No. 14-841-EL-SSO, Opinion and Order aadthorizing Duke to establish a
placeholder PSR, at an initial rate of zero, fertdtrm of the ESP).

911 re: Ohio PoweyCase No. 13-2385-EL-SS), Opinion and Order at 25.
370
Id.
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The Plants do not have a financial need for RidRERand therefore the first PPA
factor is not met. As stated earlier, FirstEnerggdgcts, contrary to a majority of the
other witness’ predictions, that the Program wikiccustomers $364 million during the
first 31-month period but, produce a $561 millisadit for Ohio customers over the life
of the PPA3"! Yet FirstEnergy also warns, without providing drard evidence, that the
plants are uneconomic and, if the Program is nptayed,may have to be closed in the
next couple of year§? If the plants are truly going to produce high amtswf income
over the life of the PPA, then the plants are natanger and there is no financial need
for a customer-based subsidy. FirstEnergy can sipyaserve the plants, during a short
ESP term, until they begin to make a profit. Therefthe Plants have no proven
financial need for the Rider RRS.

I. The impact of FirstEnergy’s proposal on

customers cannot be determined with
reasonable certainty.

In this proceeding there were many estimatesefrtipact of FirstEnergy’s PPA
proposal on customers using a variety of diffesm@narios. These impacts were

calculated by OCC Witness Wilson and FirstEnergy@ss Rose.

371 Sierra Club Ex. 89.
372 FirstEnergy Ex. 13 at 17 (Strah Direct).
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Long Term Costs (2016-2024) () = net benefitustomers

OoCcC FirstEnergy
AEO 2015 Reference Case $50 millior™" ($561 milliony ™
AEO 2015 High Oil and $2.71 billion’™
Gas Resource Case
Based on Recent Forwar(d $3.61 billiorr™
Prices

OCC's cost estimates for the PPA term (2016 thrda2@#v) ranged from $50 million to
$3.61 billion net cost to customers. The fact reradhat there is great deal of at least
uncertainty on how the plants included in the PRIAperform.

There is no disagreement that there will likelyabeet cost to customers for Rider
RRS during the originally filed three-year ESP péri’’ And, the Utilities concede that
only over the longer timeframe (eight years) wilstomers perhaps benefit from a credit
under the ride?’®

But the remote possibility of a future credit tstamers means that the PUCO
would be gambling with customers' money that thiéitles' projections are right. This is
a gamble the PUCO should not force onto utilityssoners. The risk associated with this
gamble is appropriately placed on the deregulagegigtion business venture, not on

captive retail customers. The fact that the Comgmare willing to transfer virtually 100

373 OCC/NOPEC Ex. 9 at 8 (Wilson Second Supplemental).
374 OCC/NOPEC Ex. 9 at 7 (Wilson Second Supplemental).
37> OCC/NOPEC Ex. 9 at 8 (Wilson Second Supplemental).
376 OCC/NOPEC Ex. 9 at 8 (Wilson Second Supplemental).

37 OCCINOPEC Ex. 4 at 45-46 (Wilson Second SupplestjeSierra Club 36; FirstEnergy Ex. 34 (Ruberto
errata); Tr. VIIl at 1769.(Lisowski) (Confidential)

378 Sjerra Club Ex. 89.
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percent of the risk/benefit to captive consumefigces the Utilities’ own lack of
confidence in their forecasts of PPA/Rider RRS logmgn customer benefits.

Moreover, there is great uncertainty and speculatiberent in projecting the net
impact of FirstEnergy's proposed Rider RRS on custs on a long-term basis. This
is evident under the divergent long-term projedionthe record: OCC projects a $3.6
billion net cost to customers; and the Utilitiesdjpct a $561 million net benefit. The
PUCO should conclude, as it did in the AEP Ohio p8eeding, that it "is unable to
reasonably determine the rate impact of the rid&ahd any tangible customer benefit
and deny the Rider RRS.

il. FirstEnergy has not shown customers will

receive a benefit that is commensurate
with the rider’s potential cost.

In the AEP Ohio ESP Il proceeding, the PUCO ffiglhy determined that the
evidence did not persuade it that AEP Ohio's pralpgould provide customers with
sufficient benefit from the rider's hedging meclsamior any other benefit that is
commensurate with the rider's potential c38tThe evidence in this proceeding compels
the same conclusion with respect to the Utilifpgsposal--there is no evidence that
shows that FirstEnergy’s proposal would provide@uoners with sufficient benefits from
the hedging or any other benefit that is commenswrih the rider's cost.

As discussed supra, there is no dispute thagim-giear ESP term, Rider RRS,

will cost customers hundreds of millions of dollarsth OCC estimating a cost to

379 Dr. Choueiki testified that he had zero levelafort on the forecasts past three years. Tr. XKB258,
6260. He testified that the error of uncertaiotyfbrecasts over three years is over a hundrextipier

380 AEP ESP Ill, Case No. 13-2385, Opinion and Order at 24.
381 AEP ESP II) Case No. 13-2385-EL-SSO, Opinion and Order at 25.
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customers of $3.6 Billion. This exorbitant eightayeost alone should make it difficult
for the PUCO to find that the benefits of the Ridexr commensurate with the costs. And
when one considers the uncertain and speculatst#bemefit of the Rider over the long
term, there is no way to square the projectionsmstibd by OCC, FES, and the Utilities.
If OCC is right, customers could pay up to $3.6idnil for the alleged benefits of Rider
RRS. To be clear, the Utilities have not identif#16 billion of alleged benefits from
Rider RRS.

In the end the PUCO is left with conflicting evide as to the rider's
potential cost/benefit. And that conflicting evidermakes it impossible for the PUCO to
judge whether the benefits provided are commensuvih the rider's potential cost--the
standard the PUCO applied in the AEP Ohio procegdior this reason, the PUCO
should reject FirstEnergy’s proposed Rider RRS,ljks it rejected AEP Ohio's
proposed Rider RRS and rule on the side of pratga@onsumers, not shareholders.

b. The PUCO's second factor has not been met.
FirstEnergy did not prove that the “PPA Units

are necessary in light of future reliability
concerns, including fuel diversity.”

This PUCQO’s guideline (second factor) should narelse evaluated considering
generation reliability in a restructured state E$R¥C’s jurisdiction, not that of the
PUCO’s.**”

FirstEnergy has not proven that the continued djperaf the plants is necessary
in light of future reliability and fuel diversityomcerns, and therefore the second factor is

not met. Initially, it is important to note thatr§iEnergy has not even shown that there is

382 0CC Ex. 29 (PUCO House Public Utilities CommitBifing) (March 4, 2015).
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a current or future reliability concern in Ohio &mdPJM that needs to be remedi&tit
also has not presented a reliability study conalbtean independent party, which would
provide a demonstration of the reliability needshaf plants and a description of the
methodologies and findings in the underlying stadiéherefore, without going doing any
more analysis it is not currently possible to cadel that a reliability issue exists much
less that the Plants are necessary to mitigate autsue.

However, assuming a reliability and fuel diversggue exists, the Plants are not
necessary in light of such concerns because thtsHtapact on reliability and fuel
diversity is marginal. Regardless of whether RBRS is approved or not, customers
will obtain their physical power supply from the raghan 20,000 MW of capacity
resources provided by the PJM wholesale mafkén no way does the Program change
that nor does it “earmark” the reliability and fulersity of the plants for FirstEnergy’s
customers. The customers ultimately get their dingrsity and reliability from the pool
of PIM resources, of which the Plants are a sneatlentage®®

Additionally, the Plants are not necessary for, aritnot provide the benefit of,
reliability and fuel diversity because Rider RR$ éime Program are a purely financial
arrangement. The more than 3,000 MW of baseloadatigpnvolved is to be sold into
the PJM markets, with market revenues offsettirgctbst of service PPA chargs.
There will be no actual physical change in the e the plants operate, including

power supply reliability and fuel diversity. Thelprvay in which reliability and fuel

383 OCC/INOPEC Ex. 4 at 53 (Wilson Direct).
34 OCC/NOPEC Ex. 4 at 53 (Wilson Direct).
385 OCC/NOPEC Ex. 4 at 53 (Wilson Direct).
38 OCC/NOPEC Ex. 1 at 5-6 (Sioshansi Direct).
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diversity would be impacted is if the Program afiéeicthe retirement decisions for the
plants, which, as explained here, is not a readercamncern.

Furthermore, even if: (1) there was a reliabilggue to be solved in Ohiand (2)
the plants were currently scheduled to retire witrauthorization to implement Rider
RRS, the Plants would still not be necessary tarensliability and fuel diversity
because of other the programs and processes dyiireptace.

For example, the Plants are not necessary to erdiability in Ohio because
PJM has a target reserve margin of 15 percentamtactual reserve margin of 20 percent
projected through the end of the decade. The geoenarovided by the Plants is a
negligible amount in the pool of resources incluadeBJM'’s reserves and thus could be
lost with a trivial effect on reliability.

Additionally, the aforementioned Capacity Perfonoe product that was
proposed by PJM and accepted by FERC was designpdrt, to specifically deal with
potential reliability issues, and there is no “ldnmshortage of generating capacit§’”
As PJM stated, the proposal will “add an enhanegxcity product—Capacity
Performance—to [the] capacity market structure andinforce the existing definition
of the Annual Capacity product to ensure that gti@bility of the grid will be maintained
through the current industry fuel transition angidred.” **® Thus, the reliability of the
grid is even more secure than FirstEnergy coule lpssibly contemplated when it

original filed its Application in August 2014.

387 OCC/NOPEC Ex. 9 at 5-6 (Wilson Second Supplemental
388 pJM Capacity Performance Proposal Whitepaper(Atigust 20, 2014).
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The continued development of the electric-gas margerdination program will
see the entire energy market become increasingiljerg and more reliable. Therefore,
the Plants alleged role in maintaining reliabilyl become less relevant as time passes.

Furthermore, the future installation of similar amts of generation that are
currently being constructed in Ohio and the PJMaregvill ease any potential for
reliability or fuel diversity issues. A 960 MW géseled generation plant is scheduled to
go into service in 2017 in close proximity to Datiesse and a 1,152 MW gas-fueled
generation plant is scheduled to go into servic20iR0 in close proximity to
Sammis®®?A 700 MW natural-gas fired plant is currently beimgjlt by Carroll County
Energy in Carrollton County, Ohio, just 23 milesrfr Davis-Besse’®® Work on an 800
MW natural gas-fired electric generating plant hagun in Oregon, Ohio, just 33 miles
from Sammis’®* NRG Energy is planning on converting its 725 MWlefired Avon
Lake power plant to gas. Clean Energy Future-Losgst LLC, is proposing to build an
800 MW gas-fired plant in Trumbull County. And teeare many more to comEBhus, if
the Plants are retired they would shortly be regdlawith other generation, which would
negate any potential reliability issues.

The new plants would also negate any potentialdursity issues as well. In
2013, the state of Ohio had 19,268 MW and 9,461 df\yenerating capacity that used
coal and natural gas, respectively, as its prifizysource’®* These represented 59

percent and 29 percent of the generating capawstglied in the state, respectively. If the

389 Sjerra Club Ex. 95 at 11 (Comings Third Supplemignt
399 Sjerra Club Ex. 95 at 11 (Comings Third Supplemignt
39 Sjerra Club Ex. 95 at 11 (Comings Third Supplemignt

392 Table 4, Ohio Electricity Profile, U.S. Energydnination Agencyvailable at
http://www.eia.gov/electricity/state/Ohio/xIs/sefth.xIs
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3,319 MW of coal-fired generators included in tha®s and OVEC were retired and
replaced with 3,319 MW of natural gas-fired genarainstead, coal and natural gas
would instead represent 49 percent and 39 peréehé anstalled generation mix. This
would be a more balanced and diversified portfofigeneration technologies than
maintaining the coal-fired generators in SammisyiB8&esse and OVEC.

Finally, reliability and fuel diversity are not aggpriate issues for individual
generators or EDU’s to be concerned with. As exigldiin more detail later, they are
issues that are the responsibility of PJIM and NER@@refore, it is not appropriate to
justify the reasonableness or necessity of a PPéelaability.

C. The PUCO'’s third factor has not been met. The

plants are “not compliant with all pertinent and
pending environmental regulations.”

FirstEnergy has not shown that the Plants are bbeicompliant with all
environmental regulations, and therefore the PUGKid factor is not met for
evaluating whether to adopt a PPA. There are segevaronmental regulatory changes
that are either recently instituted or will likddg instituted in the upcoming years. The
pending EPA regulations will focus on power gerierabperations to improve air
quality by reducing the following emissions: (1ylwan; (2) sulfur dioxide and nitrogen
oxides; (3) particulate matter; (4) ozone; andn@ardous air pollutants ( e.g.,
mercury)>®
While these regulations are not specifically destto single out coal-fired

generation, compliance with these pending reguiatieill undoubtedly significantly

affect the future operation and economics of coatifgeneration, such as Sammis,

393 0CC Ex. 20 at 4 (Ferrey Direct).
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because coal generation emits more of the reguéatddargeted air emissions in these
pending regulations than other widely used fosgil per MWh of power generatéd’

OCC Witness Steven Ferrey states: Coal generatnits enore of the regulated
and targeted air emissions in these pending ragaofathan other widely used fossil fuels
per megawatt-hour (MWh) of power generated cefarghus. Coal is the most carbon-
intensive fossil fuel, releasing approximately 29gent more carbon per unit of energy
generated than does oil, and 80 percent or mobmoahan natural gas. Coal-fired power
plants also emit significantly more SO2, NOx, amadtigulate matter (which make up
three of the six Clean Air Act EPA-regulated criigpollutants) per MWh generated
compared to natural gas and oil-fired plants withilar controls. And coal-fired power
generation units also emit more hazardous air émmsssuch as mercury, compared to
other fossil fuel plants. In fact, existing coaltartypically yield greater emissions per
unit of energy produced than newer coal-fired tetbgies.>

The PUCO has directed parties to address how #mgincluded in
FirstEnergy’s proposed Rider RRS are compliant wiisting and pending
environmental regulations. It is noteworthy thaalefired generation constitutes the
majority of generation capacity committed underfhstEnergy proposal. Specifically,
FirstEnergy has proposed to include 2,220 megawétieal-fired generation at Sammis

and 115.95 megawatts of coal-fired generation aeCreek and Clifty CreeR®

394 Id

391d. p. 5. GeeU.S. EPA, “Reducing Toxic Pollution from Poweria EPA’s Proposed Mercury Standards,”
March 16, 2011).

39614, at 6.
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Given the uncertainty caused by the pending enmeartal regulations, the PPA
as proposed by FirstEnergy shifts too much of isleto its customers. Therefore, it is
unreasonable, not in the public interest, and doedenefit customers, and should not be
approved by the PUCO. Therefore, the third factorat satisfied.

d. The PUCO'’s fourth factor has not been met.
FirstEnergy has not proven t “the impact that a
closure of the generating plants would have on
electric prices and the resulting effect on

economic development economic development in
the state of Ohio.”

FirstEnergy has also not adequately demonstratgdhb closure of the plants
would have an effect on economic development irStiagée of Ohio, and thus not met the
burden imposed by the fourth factor the PUCO anoedrior considering a power
purchase agreement. FirstEnergy never gives a elgdanation about what seems to be
its insinuation that, absent the PPA, the two pgwants will be retired and,
consequently, jobs will be lost. FirstEnergy’s log flawed for a variety of reasons.

First, the PPA would deter competitors from buitdimew generation in Ohio,
which would deter new jobs. Also, deterring thptnts could mean that Ohio natural
gas could have been used but won't be, which againot good for jobs.

Second, the PPA—at a projected cost up to $3.@biir more ($800 for each of
1.9 million customers over eight years) will remdkat money from consumer
expenditures in the economy. That is bad for ecoaaevelopment.

Third, FirstEnergy’s entire premise is contradicby FirstEnergy witness
Ruberto’s direct testimony. As OCC Witness Matthéahal stated in his direct
testimony, if one incorporates Mr. Ruberto’s stadigl the market price curves from

FirstEnergy witness Roses’ direct testimony, thendriginal supposition of Mr. Ruberto
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is contradicted. Specifically, the combinationmpbuts results in the plants earning
market revenue as merchant plants that fully coakigperating costs, provide FES with
an 11.15 percent return on equity on both legacyreaw capital, plus a revenue surplus
of $2 billion. %" Based on FirstEnergy’s projections, the two plavitsearn much more
revenue than needed to be economically viabletand, would not need to be retired.

However, if the PUCO were to deny the PPA it woubd be beneficial to FES to
close the plants because it would leave a sigmfiaanount of stranded capital.
Specifically, closing the plants would not allow fecovery of the capital outlay of $1.8
billion invested at Sammis in 2010 for environmértatrols or of the several hundred
million dollars invested in Davis-Besse in 2014éplace a steam generator. Further, the
Utilities’ are currently seeking to extend Daviss8e’s Nuclear Regulatory Commission
(“NRC") operating license, which expires in 201#£ili2037.3® Consequently,
FirstEnergy’s actions demonstrate that it has tentions of closing these plants. And,
even if FES was forced to close, it would make mmadne economic sense for it to sell
the plants and recoup some of its losses. Thisirim would also allow the plants to stay
open, which would avoid any alleged effect on tben@mic development in the state.

Finally and as stated above, even if FES decidetbse the plants, as mentioned
above, there are many new power plants schedulepeio within the next several years,
which would mitigate any lost jobs as well as attyeo direct or indirect economic

impact that could potentially result from the Paalosure. In fact, several of these new

3970CC Ex. 7 at 37 (Kahal Direct) (“Mr. Ruberto’sajtis presumably based on the Utilities’ estimafe2016-
2031 plant operating costs and capital additi@se must also assume that the market price cyreesared by
Mr. Rose reflect the Utilities’ outlook. This combtion of inputs results in Sammis and Davis-Bessaing
market revenue as merchant plants that fully casleoperating costs, provides FES with an 11.16gue return
on equity on both legacy and new capital, plusramee surplus of $2 billion.”).

3% FirstEnergy Ex. 30 at 3, 4 and 10 (Harden Direct).
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plants are within very close proximity to Sammisl &avis-Besse. In other words, the
new plants would negate a large majority if notohlthe economic effect felt by the
Plants closures.
Therefore, there is no evidence that retiremeth®fplants will or needs to have
any effect on Ohio’s economy.
e. FirstEnergy’s vague promises of allowing a
limited review of revenue and cost data do not
satisfy the requirement of providing FES with

rigorous government oversight, thus increasing
consumer risk.

FirstEnergy's proposal allows the PUCO only a $pe@view of revenue and
cost data used in determining the PPA Rid&rTo pursue prudency or rate issues related
to the PPAs, the PUCO would be forced to complaiRERC?*® OCC/NOAC agrees
with Staff’s filed testimony that FirstEnergy hasléd to prove that its Amended
Application will provide the PUCO with the degreferigorous oversight required. The
Joint Stipulation does not cure this deficiencyut Bven an agreement to permit more
rigorous review of FirstEnergy’s, and even FESéyenue and cost data would not afford
the PUCO meaningful oversight of FirstEnergy’s fosg.

The PUCQO, in theory, has the authority to disalteaovery of certain costs
through Rider RRS. But the PPA has an early teation clause that would permit
FirstEnergy to terminate the PPA if the PUCO werdiscontinue or disallow retail rate

recovery’®® In the event of a cost disallowance by the PUC@nyrtermination, these

39 SegFirstEnergy Ex. 154 at 8 (Third Supplemental Stipoh and Recommendation).

40 SeeStaff Ex. 12 at p. 15 (Choueiki Direct).

01« _in the event that Seller learns that a requisesrernment Approval is lacking and after reasonefitet is

not and will not be forthcoming...then Seller may mipen (10) days written notice to Buyers termirtiage
Agreement.” FirstEnergy Ex. 156 at 10 (IEU Set THRb Attachment 1, Revised).
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costs would be borne not by FES but by the fulyutated Utilities. And while the
Utilities would not be able to pass these cost®austomers, they would be financial
harmed by the non-recovery of these costs, whda ttompetitive affiliate and thus
shareholders are ensured a guaranteed recovdrg BRA charges/costs to the
Utilities.**

These provisions would likely have a chilling etfea the PUCO’s oversight
considering that, if it were to make a substamtisallowance, FirstEnergy would be on
the hook for these costs. More likely, it is Hisergy’s customers who would bear these
costs because their enormity would harm FirstEriefgyancial solvency and decrease
its ability to provide reliable service. Accordiggthe PUCQO'’s practical ability to ensure
reasonable rates to FirstEnergy’s customers isussyi compromised by the PPA’s
review clause, even if it has rigorous oversighi¢h it does not as discussed earlier).

f. FirstEnergy’s commitment to share “pertinent
aspects of the Power Purchase Agreement with
FES” does not meet the requirement of full

information sharing, thus increasing consumer
risk.

FirstEnergy and FES did not commit to “full infortitan sharing” with the PUCO
and Staff, but committed only to sharing “infornuation any cost componerf® Thus,
the PUCO will not have the ability to fully revieall purchasing and expenses of FES.
What FirstEnergy wants is to re-fashion regulatisnt would imagine it to work for
ensuring corporate profit. But it would do so waith what it would consider the

unwelcome side effects of government review to enprotection of the people

92 SeeFirstEnergy Ex. 154 at 8 (Third Supplemental Séipoh and Recommendation).
“03 SeeFirstEnergy Ex. 154 at 8 (Third Supplemental $ifion and Recommendation).

132



(Ohioans) paying the profit. In a real regulatrgmework (contrasted with
FirstEnergy’s construct), there would be a requaetdor complete PUCO access to
records such as what appears in R.C. 4905.15:

Each public utility shall furnish to the public littes commission,

in such form and at such times as the commissiguines, such

accounts, reports, and information as shall shawptetely and in

detail the entire operation of the public utilityfurnishing the unit

of its product or service to the public.
FirstEnergy’s approach to avoiding regulatory sogubf its re-regulatory plan should be
denied.

g. The potential for disallowing Power Purchase

Agreement costs does not constitute the sharing
of financial risks for the protection of consumers.

To be sure, the PPA and PPA Rider completely tearsdf risks associated with
the continued operation of the PPA Units to Firglfgy's captive customers. FirstEnergy
attempts to justify the proposal, in part, by pectijgg that the PPA Rider will result in a
$560 million credit to customers over the initiate-year period®* This purported
credit is based on an analysis using a set of PaMenhprice and load assumptions that
are unlikely to materialize. Indeed, credible ewicke of record shows that FirstEnergy’s
customers will be charged the staggering amou&2df billion over the same eight-year
period?® Thus, FirstEnergy customers will fully bear@flithe cost and economic risk
of the PPA Units through the PPA Rider. Such tiemsf risk to captive monopoly

customers is improper in a restructured marketiéegulated generation services.

04 SeeDCC/NOPEC Ex. 9 at 7 (Wilson Second Supplemental).
%95 SeeOCC/NOPEC Ex. 9 at 7 (Wilson Second Supplemental).

133



FirstEnergy's claim that the PPA could produc&@0$million credit to
ratepayers over its term is difficult to accppima facie FirstEnergy admits that the
PPA Units may not be able to recover their costsfPJM market revenues today. If
FirstEnergy believes its own analysis, that the RPWs are likely profitable over the
PPA Rider’s term, one would expect that FES wonlest capital to keep the PPA Units
operating. Because FES (and presumably sharek@ddrinvestors) is unwilling to bear
that risk, there is no rationale for why FirstEngsgustomers should be obliged to do so.
The only assumption that is guaranteed to comerutbdn throughout the course of the
PPA is the ongoing (and most likely uneconomic)ipggdor the PPA Units. Under this
proposal, these profits would be guaranteed byHergy's captive customers.

It is against this backdrop that the PUCO requifgstEnergy to include in its
Third Supplemental Stipulation a plan to allocaiddRRRS’s financial risk between
FirstEnergy and its customéf¥. FirstEnergy cavalierly suggests that it has casdpl
with the risk-sharing requirement as the PUCO wddgermitted to disallow the

recovery of specific costs.

408 SeeFirstEnergy Exhibit 154 at 7-8 (Third Supplemeigbulation).
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3. The PUCO'’s guidelines are not adequately focus@n
utility customers and should require FirstEnergy to
demonstrate compliance with additional factors forthe
benefit of consumers before even considering apprimg
the Amended Application/Modified Amended
Application.

The PUCOQO'’s Order in AEP Ohio’s ESP established gJinds that the PUCO
would use to evaluate AEP’s next PPA filing (but be bound byf°’ The Attorney
Examiner in this proceeding issued a proceduralemt March 23, 2015, providing
parties additional time to conduct discovery anférodupplemental testimony addressing
the AEP Ordef”® OCC Witnesses Sioshansi and Rose addressed fe@RIB factors
and concluded that the factors were insuffié®rand not appropriate for numerous
reasons, as discussed beftW.

But along with these factors, the PUCO is to camsitde ultimate conclusions it
reached on AEP Ohio’s PPA, and the regulatory pies and standards that supported
those conclusions. When the guidelines of the AR Qrder are applied to this case, it
is clear that FirstEnergy’s PPA should be rejeetddr the very same reasons AEP
Ohio’s proposal was rejected.

The PUCQO's factors are inadequate for consumer @roteand should be

expanded. The PUCO should additionally conswdeether the PPAs and Rider RRS

97 OCC and other parties applied for rehearing ofPth€O’s findings in the AEP ESP case, challendirigr
alia, the factors. See OCC Application for rehpat 42-46 (June 29, 2015). The PUCO on May @852
issued an Entry on Rehearing deferring ruling basgignments of error related to the PPA. OCCotimets
applied for rehearing of the PUCQO’s May 28, 201&¥EnThe PUCO granted rehearing to allow itselferiime
to consider the applications. Entry on Reheardnty(22, 2015). No substantive entry on rehedragbeen
issued to date.

‘%8 Entry at {5 (Mar. 23, 2015).
99 OCC/NOPEC Ex. 2 at 8-9 (Sioshansi Supplemental).
*100CC Ex. 26 at 2-8 (Rose Supplemental).
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benefit customers. With the balanced consideratfdrenefits of the Rider RRS to First
Energy and FES, as well as to consumer interdst CO will be in a position to
evaluate theetbenefits of the PPA and Rider RRS and, thus, oheter whether the

Rider RRS is in the public interé$t. The additional quantitative factors the PUCO
should consider fall into two categories: (1) Rider RRS’s potential cost/detriment to
consumers and (2) the cost of achieving the samefitethat the PPA and Rider RRS
provide compared to alternatives that could progdmter benefits? Indeed, failure to
consider these additional factors could resultnreasonable rates and violations of state
policy.**

a. The PUCO must consider the Rider RRS’s
potential costs/detriments to customers.

Under the first five of the additional factors, sateration would be given to
potential costs or detriments to FirstEnergy’s cosdrs. These include:

I. FirstEnergy should be required to
submit to an independent (PUCO hired)_
assessment of the Power Purchase
Agreement and Rider RRS under
independently produced future price
scenarios so consumer interests are
adequately protected.

As a threshold matter, the PUCO in its AEP ES®pInion and Order reserved
the right to select an independent third partyddgrm a study of pricing issues as they

relate to the Rider RRS? To support its pricing analysis in this proceegiRirstEnergy

11 SeeDCC/NOPEC Ex. 2 at 8-9 (Sioshansi Supplemental).

“12g5ee |n re: Ohio PoweCase No. 13-2385-EL-SSO, Opinion and Order at 33.
*3SeeR.C. sec. 4928.02(A).

14 See In re: Ohio PowgEase No. 13-2385-EL-SSO, Opinion and Order at 25
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did not ask the PUCO to engage the services dfidgependent third party, nor did it even
rely on independently produced pricing data.

Conversely, OCC Witness Wilson conducted an indépenanalysis of the PPAs
and Rider RRS using, among other factors, the gpidahergy Information Agency
(“EIA™) Annual Energy Outlook 2015 reference caskioh was prepared in early
2015 Using these price forecasts, which are consistéhtrecent market data, he
demonstrated that the Rider RR®8uld result in a charge to FirstEnergy’s custaradr
$3.6 Billion over the eight-year period of the PBA.

This vast difference in results using First Enesgyp-house witness (based on in-
house assumptions) and the results provided by ®fid=ss Wilson’s independent
analysis (based on market-derived prices) showighkanet impact of the PPAs and
Rider RRS on customers is highly sensitive to ingarameters. To accurately gauge the
Rider RRS’s net impact on customers, the PUCO shselect an independent third party
(with the PUCO Staff as the client that the thiatty would report to) to conduct a
pricing study, as contemplated in the AEP ESP ginin and Order. But in this
proceeding, in the absence of such an independahtsss, the PUCO should adopt the
analysis of OCC Witness Wilson because it is basethdependently produced market

data.

15 OCC/NOPEC Ex. 9 at 6 (Wilson Second Supplemental).
18 SeeOCC/NOPEC Ex. 9 at 12 (Wilson Second Supplemental)

137



ii. The PUCO also should consider how
FirstEnergy’s offer strategy into PJM
affects customers.

The subsidy inherent to the Rider RRS could resufirstEnergy and FES
adopting offer strategies into the PIM-operatedketarthat could undermine the
markets' ability to ensure the short- and/or lomg-efficiency of the electric power
system. Further, the participation of affiliatezghgration assets in the PJM-operated
markets also complicates the choice of offer sgnatmployed. As explained in detail
earlier, FirstEnergy could adopt strategies tordfie Sammis and Davis-Besse Units
into the PJM market at a unit’s respective cost i@y exceed the clearing price or
under a unit’s costs. The offer strategies emmloyay undermine the short and/or long-
run efficiency of the PJM-operated markets, coddbti-competitive and be harmful to
customerg!’

The record in this proceeding does not disclosetfes strategies that
FirstEnergy will use for the Sammis and Davis-Bdde#s, and FirstEnergy provides no
guarantee, or means to verify, that its offer styas will not have anti-competitive
effects on the PJM wholesale electric markets ¢éodtriment of Ohio consumers. This
critical omission supports the PUCQO's rejectioritad Third Supplemental Stipulation.

While the PPA Units participating in the PJM maskistbad, the worst case
scenario for Ohio’s consumers is that the PPA Uanésoffered into the PJM markets and
do not clear. This could occur if the PPA Units veffered into the PIJIM Capacity
Market at a competitive offer, instead of a zereifand did not clear the market

because the offer was too high. As the PJM IMM \drn

17 SeeDCC/NOPEC Ex. 2 at 11-13 (Sioshansi Supplemental).
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If FirstEnergy were required to offer the unitsret competitive

level and the units do not clear in the capacitykeigas a result of

a competitive offer, there would be no market rexesnand

customers would receive no offset to the costs thayld be

required to pay under the Rider RS,
In other words, if the PPA Units do not clear tharkets and produce offsetting revenues
then customers would be forced pay for all of Er&rgy’s costs of the PPA. This is a
legitimate concern because FirstEnergy has repgatdaitted that the PPA Units are
uneconomic. And, if that is true and the PPA Uarts too uneconomic to offer and clear

at cost, that increases the likelihood that theses will not produce needed revenues,

and the worst case scenario for consumers beconeadity.

iii. The PUCO should consider the
incentives, or lack thereof, for
FirstEnergy to control the cost of
Sammis, Davis-Besse and OVEC so
consumer interests are protected.

The Rider RRS permits 100 percent pass througtawings and Davis Besse’s
actual fixed and variable costs (net of revenue$)itstEnergy’s captive customers. In
addition, FirstEnergy is guaranteed to earn a metarinvestment through the PPA terms.
As discussed previously, the design of the PPAsRaddr RRS significantly reduces any
incentives for FES to control or reduce the camitadperating costs of the PPA Urilts.

The proposed PPA will destroy any incentive to keeergy and capacity prices
relatively low levels. Given that FirstEnergy fmsubstantial amount of generation in

the PJM footprint, the company already has stroogntives to attempt to raise energy

*18 MM Ex. 2 at 6-7 (Supplemental Direct TestimonyJoseph E. Bowring).
19 SeeDCC/NOPEC Ex. 2 at 13 (Sioshansi Supplemental).
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and capacity price¥® Because the revenues associated with a pare gfaftfolio can
be passed through to customers through the Rid&;, R incentive to not clear these
resources in PJM’s markets would be strengthéffe@hat is, by fully subsidizing the
operating and capital costs of the PPA Units, iditeah to the guaranteed profit, the
PPAs eliminate any incentives that the PIJM-operataalesale markets create to reduce
operating and capital costs of the PPA UffitsThis means that the cost of supplying
customers’ energy and capacity needs using thelR#& may be higher than they
otherwise would be without the Rider RRS sub$fdyThis is an unjust and
unreasonable proposal and outcome for consumers.
Iv. The PUCO should consider the

incentives, or lack thereof, for

FirstEnergy and FES to make rational

market-based retirement decisions

pertaining to the PPA Units so consumer
interests are protected.

When a plant no longer appears likely to recovegding forward costs over any
future time frame (in the short- or long-term), thvener would retire or repower it. That
is how markets work. And that is how Ohio workslenthe General Assembly’s law.
But the guaranteed cost recovery (from Ohioanf)enPPAs eliminates any incentives
for FES to retire the PPA Units. Thus, even if BRA Units are not economically
viable, in the sense that they cannot recover tusts, there is no incentive mechanism
within the proposed PPAs for these assets to bedetegardless of how costly or

uneconomic they may be. This retirement issue tmghordinarily be an issue for

420 5eeDCC/NOPEC Ex. 2 at 11-13 (Sioshansi Supplemental).
421 SeeDCC/NOPEC Ex. 2 at 11-13 (Sioshansi Supplemental).
22 5egDCC/NOPEC Ex. 2 at 11-13 (Sioshansi Supplemental).
23 SeeDCC/NOPEC Ex. 2 at 11-13 (Sioshansi Supplemental).
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discussion in a PUCO case. But here the Utilitaat consumers to subsidize a power
plant even if the plant is uneconomic to operate.

Indeed, the PPA provides that retirement decisiegarding the PPA Units must
be made by mutual agreement between FirstEnerg¥¥BBd Considering that FES's
costs plus a return on investment are fully covénethe PPA, FES has a disincentive to
agree to any PPA Unit retirement.

The PPA even entices FES and FirstEnergy to keeprilis operational because
FES would continue to receive a guaranteed repaia, by customers. This could result
in higher costs to customers, because lower-ctataltives may not be able to enter the
market due to the subsidized PPA Units not beitigece Therefore, any proposed PPA
should be evaluated based on whether it providemniives for owners to make rational
retirement decisions. As stated above, 100 pepasd-through of costs and a
guaranteed return on investment provides no ingeiitir even disincentives) for
rational, economic, and cost-efficient decision mghknherent to and consistent with
either traditional ratemaking principles or underompetitive market structure. This
result, therefore, is detrimental to both consuna@s competitive markets, and is not in
the public interest*

V. The PUCO should consider the economic
impact of higher retail rates that would

be imposed on FirstEnergy’s captive
customers.

Any economic analysis should take into accountctists of keeping potentially

inefficient plants running. Additionally, such analysis should take into account the

24 See generallDCC/NOPEC Ex. 2 at 14 (Sioshansi Supplemental).
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economic development associated with the poteaiety of new generating or
transmission assets if the PPA Units are retifEughat is to say, if the PPA Units are
retired they most likely will be replaced with newore efficient generating assets that
will create employment, spur economic developmamnd, provide a strong tax base for
the local region and the state, which does notmiieiéy require costly customer-funded
subsidies. Thus, the PPA may have detrimentatisfien economic development, job
retention, and the local and statewide tax badeatleanot captured at all in the limited
analysis provided by FirstEnerg3,

For example, Rider RRS would result in higher tetes for FirstEnergy's
customers. OCC Witness Wilson's analysis of th& &#5ts under alternative price
scenarios shows that it will likely result in néiacges to FirstEnergy's captive
customerd?® These charges ultimately mean that FirstEnemgomers have less
disposable income available for consumption, inwesit, and other economic activity.
If Rider RRS results in a net charge to FirstEnsrggptive customers, the associated
loss of economic activity may result in greaterremmoic harm, ancillary job losses, and
lost tax revenues than any economic benefits tlagtime provided by maintaining and
operating inefficient plants. Similarly, potenhahigher retail rates could also reduce the
competitiveness of Ohio businesses in regionaionak, and international markets,
contrary to state polic}?’

The PUCO should take into account the costs ofikgapefficient plants

running. Additionally, such an analysis shouldetakto account the economic

2> 5eeDCC/NOPEC Ex. 2 at 14-16 (Sioshansi Supplemental).
426 SeeOCC/NOPEC Ex. 9 at 8 (Wilson Second Supplemental).
27 SeeR.C. sec. 4928.02(N); OCC/NOPEC Ex. 2 at 14-16s{@insi Supplemental).
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development associated with the entry of new geimgrar transmission assets if the
PPA Units are retired. Thus, in sum, the PPAs halle detrimental effects on economic
development, job retention, and the local and widtax base that are not captured at
all in the limited analysis provided by FirstEnefgy
b. The PUCO should consider the cost of achieving
the same benefits that the PPAs and Rider RRS

provide compared to alternatives that could
provide greater benefits to consumers.

Of equal importance to whether the PPAs and Rid® Rnpose costs/detriments
on FirstEnergy’s customers is the question of wéettiternatives are available that could
deliver greater benefits at the same or lower t@st the PPAs and Rider RRS. If so,
these alternatives should be pursued and Firstlisefgird Supplemental Stipulation
rejected. This is especially true if alternatiessst that do not rely on anti-competitive
and inefficient captive customer-funded subsidféswe are not here endorsing subsidy
programs as reasonable or lawful. But, given tHE®’s apparent interest in subsidies,
OCC/NOAC notes that FirstEnergy presents no lowst alternatives to the proposed
PPAs.

I. The PUCO could consider an analysis of a
least-cost combination of new and»asting

generation and/or transmission assets to
protectconsumer interests.

Proper consideration of the Rider RRS should irelad analysis of what
combination of existing/new transmission and getanaassets could be added to the

electric power system to deliver the claimed beasefi the PPAs and Rider RRS. As

28 SeeDCC/NOPEC Ex. 2 at 14-16 (Sioshansi Supplemental).
29 SeeDCC/NOPEC Ex. 2 at 19-20 (Sioshansi Supplemental).
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demonstrated above, the PIM-operated markets signéd to incent the construction of
building generation and transmission assets toesddrost stability, reliability, and other
issues without the need for potentially anti-contpet and inefficient customer-funded
subsidies such as the Rider RES.
il. The PUCO could consider the cost of
achieving price stability through

competitive solicitation to protect
consumer interests.

SSO customers of FirstEnergy already have accesgtice-stabilizing
mechanism. This is achieved by having the supegds of SSO customers met through
one- to three-year full-requirements contracts teatilt from competitive auctions. The
rates that SSO customers pay are established tintbedlending of multiple auctions
held months to years in advance of delivery. Tite resulting from each auction tends
to reflect the then-prevalent forward price plusakup. Because the forward prices for
delivery months to years ahead tend to be relatistalble over time. Consequently,
these auctions already stabilize prices paid by 8&@omer$>!

iii. Competitive Suppliers have offered

alternatives to the PPA that have touted
guaranteed savings to Ohioans.

In his testimony, Lael Campbell described Exelom&ation’s quote for an
eight-year bundled fixed price for energy and céapatelivered to ATSI from 100
percent zero carbon resources, with Exelon Gewerataintaining 100 percent of the
PJM capacity performance risk. Mr. Campbell furtblaborated that Exelon Generation

would commit for a maximum fixed price to which tb@mpany would provide a fixed

30 See generalDCC/NOPEC Ex. 2 at 19-20 (Sioshansi Supplemental).
31 SeeDCC/NOPEC Ex. 2 at 20-21 (Sioshansi Supplemental).
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guantity product of anywhere up to 3000MW (i.ee tombined nameplate capacity of
the Davis Bessie and Sammis plants) of unforcedagp(“UCAP”) and around-the-
clock (“ATC”) energy for the same eight-year peraglthe proposed PPAs. Mr.
Campbell noted that Exelon Generation’s competibiffer will provide well-over $2
billion in savings for Ohio customers if adoptedthg Commissiof?

On January 12, 2016, Dynegy announced two coumtgregals to the proposed
Ohio PPAs that it believes will save Ohio consunieiteons of dollars over the next
eight years, promote and protect Ohio jobs, aidhm’s compliance with the Clean
Power Plan, and encourage consumer and businesthg®pecifically, Dynegy
maintains that its first proposal would save Olbasumers and businesses $5 billion by
providing the same amount of power promised unaeiFirstEnergy and AEP power
purchase agreements (PPASs) at lower prices, $idnbéach in the FirstEnergy and
AEP territories, over the 8-year term of the praggbBPAs. The power provided
by Dynegy would be generated by Ohioans, at Ohaatpl Furthermore, Dynegy avers
that the power plants will use the region’s vast Rupplies, including clean natural gas,
providing further benefits to the state.

As a second alternative to the proposed PPA rBtgsegy would replace the
plants being subsidized under FirstEnergy’s and’ABPPAs by building 6,300 MW of
new, clean natural gas powered generation in Q¥hgsh it maintains would bring new
jobs to the state, increasing economic activity @eelopment, and providing reliability

and resource adequacy for decades. Dynegy sketes believes that these two counter-

32 Exelon Ex. 4 at 6 (Campbell Second Supplemental).
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proposals are uniformly better for Ohio consumeis lausinesses than the AEP and
FirstEnergy PPAs, by keeping and creating job&énstate that stimulate economic

growth and development rather than weakening Oluiorspetitive positiorf>®

4. Authorizing the Utilities to charge consumers fo
Government Directives Rider and Delivery Capital
Rider violate regulatory practice and/or principles.

Approving Rider GDR and increasing the revenue ¢apRider DCR would increase
costs to customers at a time when the FirstEnetititfas are earning well above their
PUCO-authorized returns. Therefore, the PUCO shiootcadopt of Rider GDR and
against continuing and increasing Rider DCR.

Rider GDR should not be authorized because it wpalthit the Utilities to
charge customers for future costs related to prognequired by legislative or
governmental directives. The proposed rider islshgsue ratemaking at a time when the
evidence shows substantial excess earnings byttlites.*** Additionally, if the
Utilities believe that programs required by ledisia or governmental directives would
increase costs and cause a revenue deficiencythibadtilities have the ability to file a
distribution rate case to seek to recover fromamst's the costs related to the directives.
The Utilities should not be able to charge custantiee costs “associated with the

legislative or governmental directives absent avshg that any such costs actually cause

433 http://www.dynegy.com/news/news-release ?newsupehBA % 2F%2Fphx.corporate-
ir.net%2Fphoenix.zhtml%3Fc%3D147906%26amp%3Bp%3D&ding%26amp%3Bcat%3Dnews%26a
mp%3Bid%3D2128549

“34SeeDCC Ex. 18 at 18 (Effron Direct).
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revenue deficiencies® Furthermore, PUCO staff contends that this ridBRGhould
be denied since it is both premature and vdgue.

However, if the PUCO were to approve Rider GDRhibuld make the following
changes: (1) the operation of the rider shouldybensetrical, (2) it should be subject to a
materiality threshold and (3) each government tivecshould be a discrete component
of the GDR**’ As OCC Witness Effron explains in his testimongyametrical rider
would not only allow recovery of incremental expemnscreases, but would also credit
customers for any expense reductions resulting femislative or governmental
directives?*® A materiality threshold would prevent the Utilgiéom modifying their
rates for legislative or governmental directivest thave no material effect on their
expenses or incont&’ Finally, requiring the Utilities to discretely tiaeach directive as
a component of the GDR would ensure proper accbiityan the recovery of these
costs?*°

OCC Witness Effron testified that FirstEnergy iseally earning a return in
excess of its authorized cost of capital and, fbeeeimplementing DCR or GDR would
only serve to perpetuate, or even to increasegxhess return on the investment in rate

base used to provide service to customers. Thesexeturns that the Utilities are earning

are shown in the table beldit*

43> OCC Ex. 18 at 23 (Effron Direct).

43¢ Staff Ex. 6 at 6 (McCarter Direct).

437 OCC Ex. 18 at 24 (Effron Direct).

38 OCC Ex. 18 at 24-25 (Effron Direct).

439 0CC Ex. 18 at 25 (Effron Direct).

400CC Ex. 18 at 25-26 (Effron Direct).

41 OCC Ex. 18 at 13-14 (Effron Direct). This tablsiisply a representation of data that is statédG€ Ex. 18.
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Utility Earned Return | Authorized Earned Return| Authorized

on Rate Base | Return on Rate | on Equity Return on
Base Equity

Ohio Edison 11.2% 8.48% 16.0% 10.5%

Cleveland 11.7% 8.48% 17.1% 10.5%

Electric

llluminating

Toledo Edison | 10.7% 8.48% 15.1% 10.5%

Approval of rate increases under riders GDR and [¥0f®dt appropriate until it can be
shown that these rate increases do “not serverpepete or augment excess
earnings.**

Rider DCR is intended to allow the Utilities to epa customers for the revenue
requirement related to additions to plant in servager and above the plant included in
their rate bases in the most recent rate casestidwtlly, since the Utilities seek
authority to charge customers up to $915 milliaotigh Rider DCR for an eight-year
term***issues of customer affordability are created arssible increases in customer
disconnections*** R.C. 4928.143(B)(2)(a) limits distribution expesse an ESP to those
related to “infrastructure modernization,” whichdiéferent than what FirstEnergy
proposes for Rider DC#? Thus, the proposed Rider DCR violates the staiuitéh

restricts the collection of distribution expendasithermore, OCC Witness Effron has

442 0CC Ex. 18 at 19 (Effron Direct).

443 OCC/NOPEC Ex. 11 at 12-13 (Supplemental Kahal).
“40CC Ex. 27 at 15 (Williams Direct).

451d. at 16 (citing R.C. 4928.143(B)(2)(a)).
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identified an entire series of accounting issuas should be further investigated by the
PUCO™®

Additionally, there is no evidence to suggest thidhout this rider FirstEnergy
will be unable to make the needed distribution streent. FirstEnergy did not allege it
could not make the needed infrastructure investsnaingent rider charges to customers.
In fact both FirstEnergy witness Fanelli and Swathess Turkenton testified that there is
reason to believe that FirstEnergy would be peeaitd collect its distribution
investment in a distribution rate ca$é.

FirstEnergy’s stated rationale for proposing RIDER is to enhance customer
reliability and align the customers’ and the Uilg expectations with respect to
reliability.**® However, FirstEnergy has met their reliabilityrstards, and the filed case
makes no further commitment to improve reliabilitigh the proposed extension of and
increase to Rider DCE®? Moreover, OCC Witness Williams testified that “tarsers are
unwilling to pay more to avoid non-major outagestlaherefore customer and utility
expectations on this issue “are not align&d.Ih other words, Rider DCR fails to meet
the statutory test of R.C. 4928.143(B)(2)(h) whiefuires, inter alia, that distribution
infrastructure modernization be allowed if custoraed utility reliability expectations are

aligned.

44 OCC Ex. 18 at 19-22 (Effron Direct).

7 FirstEnergy Ex. 50 at 7 (Fanelli Direct); Tr. XX& 6073-6074 (Turkenton).
“80CC Ex. 27 at 19-21 (Williams Direct) (citing R4928.143).

49 0CC Ex. 27 at 17(Williams Direct).

450 0CC Ex. 27 at 21(Williams Direct).
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If Rider DCR is allowed, prior to the implementatiof any further Rider DCR
rate increases, the PUCO should require the \@slitio file a distribution rate case to
establish the appropriate baseline against whighRaler DCR rate changes should be
measured>! A distribution rate case would provide the PUC@ada determine the
extent to which the Utilities are currently earnnegurns in excess of a reasonable cost of
capital?>? Further, the PUCO should at least reduce the teveaps, as recommended
by Staff witness McCarter, and correctly valuerider in the statutory teét> This
means that the quantifiable cost of Rider DCR ($@24$330 million) should be counted
in the statutory test with no offsetting qualitativenefit>* Therefore, the PUCO should

reject the stipulation for violating regulatorymeiples by increasing costs to Rider DCR.

5. The FE proposed ROE is in violation of regulatoy
practice and/or principles.

The profit or return on equity (“ROE”) proposed e Utilities in this
proceeding for the PPA and Rider RRS is unreasendbtrimental to the consumers
who pay it, not in public interest, and violategpwortant regulatory principles and
practices. First of all, any level of guaranteg€dBRto be included in the PPA or Rider
RRS will only benefit FES, the Utilities’ unregutat generation affiliate. Allowing FES
to receive any level of guaranteed ROE through RRIRS will create an uneven playing
filed and distort the competitive wholesale gerieraimarket in Ohio. Moreover, such

guaranteed generation profits billed to captivescmmers would not be subject to the

1 OCC Ex. 18 at 19 (Effron Direct).
452 0CC Ex. 18 at 19 (Effron Direct).

453 Staff Ex. 6 at 7-10 (McCarter Direct). Staff alssommended that there be a rate case but noMaytiB1,
2018. This implicitly recognizes the problem oftewiizing unnecessary DCR rate increases but didleysteps
necessary to mitigate the problerSeeStaff Ex. 6 at 13 (McCarter Direct).

54 OCC/NOPEC Ex. 11 at 23 (Kahal Supplemental).
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significantly excess earnings test (“SEET”) becagyeseeration is deregulated in Ohio. If
the PUCO would like to set a guaranteed ROE foPRA and Rider RRS, it should
adopt an ROE, as recommended by OCC witness thatliggher than 8.7 perceht.

The ROE of 10.38 percent that has been put fortRitsgEnergy has been pulled
from thin air and has no support, and should natdszl by the PUCO in this proceeding
because there is no generation risk for the PP#&tad customers have been saddled
with 100 percent of that risk. FirstEnergy hasddito provide even a modicum of the
necessary support or conduct the basic and negdssancial analyses to demonstrate
that their proposed ROE of 10.38 percent is redderfar an electric company in 2015.
First Energy Solution’s assessment of its own dis&s not comport with the guaranteed
recovery that is offered by Rider RRS.

a. The Utilities have provided no basic financial

analysis to demonstrate that the proposed ROE
of 10.38 percent is appropriate.

The ROE amount recommended in this proceedingtiseasonable because it is
completely unsupported by any evidence in this eask was simply dropped in to the
stipulation®*® An ROE in a case of this magnitude should be deterd independently.

It should not be arbitrarily pulled from a hat signpecause it may seem appropriate.
FirstEnergy has additionally failed to provide a&tcof capital study to show this ROE is
appropriate for their company in this perid.

In contrast to the meager support offered for Frsergy’s ROE, OCC Witness

Dr. Woolridge conducts a full cost of capital studyrder to support his proposed cost

45> OCC Ex. 22 at 7 (Woolridge Direct).
“% FirstEnergy Ex. 156 at 13 (IEU Set 1, INT-25 Reslis
57 OCC Ex. 22 at 10 (Woolridge Direct).
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of capital. Dr. Woolridge provides a proxy groupubfities to estimate the equity cost
for the Utilities?>® Dr. Woolridge then analyzed the Capital structfréhe Utilities and
adjusted the proposed capital structure to 55 petoag-term debt and 45 percent
common equity>® Finally Dr. Woolridge conducted both and Discouh@ash-flow
analysis and a Capital pricing model analysis tivarmat a suggested equity cost rate of
8.7 percent® It is clear from the record that FirstEnergy newent to this level of
analysis to determine the reasonableness of its. ROE

b. FirstEnergy Solutions has low risk because of th

nature of Rider RRS and that lower risk should
be reflected in the ROE applicable Rider RRS.

Because the return on Capital and ROE are collébtedgh a Rider and not a
base generation rate, this presents a much loslemtien compared to traditional
ratemaking. FirstEnergy’s analysis does not merttisdecreased risk and in fact states
that there is a higher risk simply because Firgrgy Solutions is a merchant
Generatof®?

When a company collects an ROE through traditioai@making practices, it is
only provided an opportunity, and not guaranteeeam an authorized RO As Dr.
Woolridge points out in his testimony:

Actually earning the authorized ROE by a utilitypdads on many
factors, including the number of customers, theieificy of

58 OCC Ex. 22 at 27-31(Woolridge Direct).

49 0CC Ex. 22 at 32 (Woolridge Direct).

40 OCC Ex. 22 at 32 (Woolridge Direct).

%1 See FirstEnergy Ex. 155 at 7 (Mikkelsen Fifth Sepental).

%2 See FirstEnergy Ex. 156 at 13 (IEU Set 1, INT-2Siged); FirstEnergy Ex. 155 at 7 (Mikkelsen Fifth
Supplemental).

63 0CC Ex. 22 at 18 (Woolridge Direct).
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management, operating and maintenance costs,dsts, @demand
for service, and other factot¥

However, under Rider RRS, the return on capitathierplants is effectively guaranteed
since it is included as a rate rider. Dr. Woolridges on to point out that this has an
impact on FE’s risk, that “recovery of capital ®#trough a rider is less risky than
through traditional ratemaking®® OCC'’s analysis, conducted by Dr. Woolridge takes
this factor into account, when he calculates hispgrcent ROE. Therefore, if the PUCO

were to adopt Rider RRS, it should use OCC'’s pregd®OE.

6. The Grid Modernization provisions are not in the best
interest of consumers and are in violation of regatory
practices and principles.

Section V.D. of the Stipulation refers to a Grid déonization plan to be filed by
FirstEnergy at the PUCO at a certain unspecified otathe futuré® It commits
FirstEnergy to propose a plan for full smart métgslementation, for specific terms
related to data management and sharing, a spesificreatment and return on equity,
and provisions for semi-annual updat®&sSuch a proposal is not in the public interest
and violates regulatory principles and practicea variety of ways.

First, as mentioned, the Stipulation commits Fingtfgy to make a future filing
with regards to its Grid Modernization plan. Thiee main features of the program are
contingent upon a future Commission decision iiffer@nt proceeding. Consequently,

the program is outside the scope of this proceediiriarstEnergy wishes to propose a

44 0CC Ex. 22 at 18 (Woolridge Direct).
4% OCC Ex. 22 at 18 (Woolridge Direct).
46 SeeFirstEnergy Ex. 154 at 9-10 (Third Supplementiglution).
57 SeeFirstEnergy Ex. 154 at 9-10 (Third Supplementiglution).

153



Grid Modernization plan it may do so at any pomthe future. There are no grounds for
why the proposal should be included in a Stiputatiothis proceeding.

In addition, because FirstEnergy will file the plara future case it has failed in
this proceeding to adequately explain the detdiiss@roposed Grid Modernization
program resulting in a vague and ambiguous propbsalexample, the Stipulation states
that FirstEnergy will work with Staff on removingybarriers for distributed
generatiorf®® Yet, FirstEnergy never identifies what barrieris iteferring to.

Additionally, FirstEnergy’s proposal includes a aoitment to implement VOLT/VAR
initiatives?*®® Yet, FirstEnergy refused to produce documentkimproceeding relating

to its assessments of potential VOLT/VAR deployntéhin fact, FirstEnergy refused to
divulge any documents relating to its Grid Modeatiian plan'’* What FirstEnergy was
willing to divulge was confirmation that it has rmovided a description of benefits or
potential benefits to customers from its proposeid ®lodernization business plaff It

has also not divulged, because it does not knowrhaeh its proposed Grid
Modernization plan will cost consumé¥s.This is not a just and reasonable proposal for

consumers. Indeed, as Mr. Rabago so aptly stdtiss ‘inappropriate as a matter of

sound regulation to prejudge such specific issudsowt the benefit of a full record and

%8 SeeFirstEnergy Ex. 154 at 9 (Third Supplemental Sifion).

499 SeeFirstEnergy Ex. 154 at 9-10 (Third Supplementguation).

470 See Hearing Transcript Vol. XXXVII at 7848-7849ikkelsen); See also ELPC Set 6-INT-015.
"' See ELPC Set 6-RPD-004, 005.

472 See Hearing Transcript Vol. XXXVII at 7847 (Mikiseh).

473 See Hearing Transcript Vol. XXXVII at 7847 (Mikiseh).
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fair opportunity for all potential intervenors tarnicipate in the process of rulemaking
and ratemaking®*

Curiously, the lack of details for the main featuoé the proposal has not stopped
the signatory parties from agreeing to the spedcdie treatment and ROE provisions
associated with the Grid Modernization initiatiVésDetermining the rate of return for a
program that has no details is inherently wrong mmsuided. As ELPC Witness
Rabago put it, “setting [return on equity] in isid@ with all the other uncertainties
associated with the plans and the execution arti@ke other factors at the same time
makes it per-se wrong because we don't have tliemse that tells us whether it's
right.”47®

Moreover, the proposed return on equity for thed®todernization program is
not in and of itself a just and reasonable propfisatonsumers. The return on equity
established by the stipulation for grid modernatis higher than the current ROE
approved by the PUCO for the current SmartGrid maidation initiative. Indeed, the
current return on equity approved for FirstEnergyrsartGrid pilot is 10.5 percent, and
the initial return on equity for any Grid Moderniian pursuant to the Third Stipulation is
10.88 percerit’’ Yet, FirstEnergy provides little to know detaisfifying why its
proposed Grid Modernization program should recsiweh a high return on equity.

Without more information the PUCO should not apprtivis Stipulation for consumers.

4" ELPC Ex. 28 at 12 (Rabago Direct).

47> SeeFirstEnergy Ex. 154 at 9-10 (Third Supplementguation).
476 Tr. XXXVIII at 8190-8191 (Rabago).

A7 Tr. XXXVII at 7774-7775 (Mikkelsen).
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7. The Resource Diversification provisions are nah the
best interest of consumers and are in violation of
regulatory practices and principles. (Moore 02.03.8)

Section E of the Stipulation allegedly commits trsergy and/or its affiliates to
a variety of “resource diversification” initiativeSpecifically, the Stipulation states the
Utilities will commit to a non-binding C©emissions reduction goal, to evaluation of
investments in battery technology, to restore dfet previously deactivated energy
efficiency programs, to a customer engagement progto treatment of energy
efficiency costs through a modified Demand Side Mmment (“DSE”) Rider, and to
procure 100 MW of new Ohio wind and solar resourgeder certain limited
conditions*’® The PUCO should deny the Stipulation because thesésions, when
considered with the rest of the package, violagelegory principles and practices and
have not been shown to be in the public interest.

The first reason FirstEnergy’s resource diversifazaprovisions, when
considered with the rest of the package, do nat fhesthree-prong stipulation test is
because the proposal lacks necessary detailsxborpe, the Stipulation states that

FirstEnergy will commit to reducing G@missions.”®

However, the Stipulation does not
provide detail about the goal (other than a pesegmbenchmark), provisions for its
enforceability, mechanisms to address costs, moextent to which the Economic
Stability Program and continued operation of cdah{s will conflict with the goal and

how those conflicts will be resolvét In fact, in discovery, FirstEnergy asserted that t

current carbon emission rates for the Sammis, K@yeek, and Clifty Creek plants were

478 SeeFirstEnergy Ex. 154 at 11-12 (Third Supplementigiuation).
479 SeeFirstEnergy Ex. 154 at 12 (Third Supplementaluifion).
“80SeeE L PC Ex. 28 at 15, Attach. KRR-3 (Rabago Direttidg ELPC Set 6-INT-020, -21.

156



beyond the scope of this proceedffifwithout such necessary details, no weight can be
given to FirstEnergy’'s C&emission proposal because it is nothing more éma@mpty
promise.

FirstEnergy’s knowledge about the battery technplagvisions in its proposed
Stipulation are similarly lacking in specificity @mletails. FirstEnergy admits that the
battery technology initiatives will be evaluatedsiseparate and future proceediffy.
Accordingly, FirstEnergy confirms it would seekdiearge customers only if the
evaluation of the battery technology proves frlighad the PUCO approves the
program?®® Further details on the record are regarding Firstfy’s battery technology
proposal are essentially non-existent. IndeedtfEnergy admits that it does not even
know what investments or even potential investmeiitde included in these battery
technology initiative$®* In addition, FirstEnergy provides no informatidsoat how
evaluation of battery resources will be conducted.

Without more details regarding FirstEnergy’s praest is not possible to
determine whether it would be beneficial or nondfamal, when considered with the rest
of the package, to customers and the rest of thegoiVhat is clear is that such a
proposal, which includes such scant amount of Ideiainot in line with regulatory

practice and principles of providing a full andarleecord for the PUCQO’s consideration.

81 SeeELPC Ex. 28 at 15, Attach. KRR-3 (Rabago Direitidg ELPC Set 6-INT-023, -24.

82Ty, Vol. XXXVII at 7775-7776 (Mikkelsen).

*83Tr. Vol. XXXVII at 7775-7776 (Mikkelsen).

*B4Tr. Vol. XXXVII at 7776 (Mikkelsen);ELPC Ex. 28 dtach. KRR-3, ELPC Set 6-RPD-007 (Rabago Direct).
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FirstEnergy also proposes to reactivate energgieffcy programs that were previously
suspended® Yet, the EE provisions do not include an enfobbe@ommitment to any
quantitative savings benchmdff.It also does not preclude FirstEnergy from couptin
energy savings from independent customer actidrerahan utility programs and does
not represent any commitment to additional increadezfforts. In addition, FirstEnergy
states that details about the EE programs areyst tletermined or approved.
Furthermore, the settlement creates a higher t#vatared savings than was approved by
the PUCO under the state manddté&here was no record, and FirstEnergy provides no
justification for this increase in shared savingsept by claiming that it is part of the
negotiated settlemeft’

FirstEnergy also proposes to procure wind and sekources in order to
implement wind and solar projects in OA8.The proposal requires all costs incurred
from the renewable energy projects to be recoviimeigh a non-bypassable rider, the
Ohio Renewable Resources Rider (“Rider ORR”), blyggthe resource (energy and
renewable energy credits (“RECSs”)) into the markatstEnergy will then charge or

credit the difference between the all-in price #mecomparable wholesale price received

8> SeeFirstEnergy Ex. 154 at 11 (Third Supplementaluifon).
8¢ SegFirstEnergy Ex. 154 at 11-12 (Third Supplementigiuation).
87 ELPC Ex. 28 at 16 (Rabago Direct).

88 The settlement raised the settlement cap frorn$tlion to 25 million. FirstEnergy Ex. 154 at 11-{Phird
Supplemental Stipulation).

89 ELPC Ex. 28 at 17 (Rabago Direct).
490 SeeFirstEnergy Ex. 154 at 12 (Third Supplementaluifion).
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from the market to customel¥. There are many issues with this proposal and Rider
ORR.

However, this will not be an Ohio utility’s firsttampt to bring renewable energy
to Ohioans through an ESP application that othstoruers would pay for. In AEP’s ESP
Il case, AEP proposed the $20,000,000 Turning Psailetr project®? In a subsequent
proceeding, the PUCO rejected a stipulation betwdea Ohio and Staff, stating,
“[T]here is no basis upon which we can find that Trurning Point provision of the
stipulation benefits AEP Ohio’s ratepayef&The PUCO should once again reject an
Ohio Utility’s wind and solar proposal in this pesxling. Under Ohio law, markets, not
government regulators, should determine outcomesuith projects.

In addition, many business and other customershio @ready purchase
renewable energy. These businesses and customeftgdt, will be paying twice for
their renewable enerdy* First, for their own project or purchase, and secdor
FirstEnergy’s proposed Rider ORR.In addition, Rider RRS could force a business,
which has developed a renewable energy projesylisidize its competitors in the REC
market?*® When a business develops a renewable energy privjean keep or sell its

RECs. As OMAEG witness Seryak states:

91 SeeFirstEnergy Ex. 154 at 12 (Third Supplementaluifion).

492 35ee, e.gln the Matter of the Application of Ohio Power Camnp and Columbus Southern Power Company
for Authority to Establish a Standard Service OFfarsuant to Section 4928.143, Revised Code, iRdha of an
Electric Security PlanCase No. 11-346-EL-SSO Opinion and Order at§@@B(December 14, 2011).

93|n the Matter of the Long-Term Forecast Reporhef®hio Power Company and Related Matt€ase No.
10-501-EL-FOR Opinion and Order at p. 26.

494 OMAEG Ex. 28 at 15 (Seryak Supplemental Direct).
95 OMAEG Ex. 28 at 15 (Seryak Supplemental Direct).
49 OMAEG Ex. 28 at 15-16 (Seryak Supplemental Direct)
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If RECs are kept, the business may bypass pasmgRES

provider for compliance for the present-day Rendev&imergy

Portfolio Standard (RPS”), or future Clean PowemrRtompliance.

Without bypassability, a business would subsidibeioratepayers

if Rider ORR includes renewable energy. If a bussneells its

RECs, the market price of RECS may be unfairlyuieficed by

ratepayer subsidization of the Companies’ renewainzgy

projects?®’

As Mr. Seryak continues, Rider ORR is very différéran RPS. An RPS creates

a market and atmosphere where information abouteharices for RECs is
transparently communicated between buyers ands&lferhis marketplace often results
in lower prices. In contrast, FirstEnergy has aonéd that the Stipulation does not
include the requirement that Rider ORR be competfti® Therefore, Rider ORR would
serve to undercut the market by greatly limiting tumber of buyers and sellers. It
would also allow the buyer and seller to be atidd which would remove risk from the
buyer and seller and transfer it to the ratepeyech a situation would also increase the
potential for price manipulation. These issuesasiming that FirstEnergy procures the

renewable energy because, as it has admittedhribtde certain that it will be able to

procure the necessary resourt®s.

8. The Transition to Charge Consumers for Straightixed
Variable rates violates regulatory policy.

The Third Supplemental Stipulation proposed to enpnt Revenue decoupling
by transitioning FirstEnergy to a straight-fixeddadle rate design in a manner that does

not benefit consumers, as stated previously inlthef. This provision violates

49 OMAEG Ex. 28 at 16 (Seryak Supplemental Direct).
498 OMAEG Ex. 28 at 16 (Seryak Supplemental Direct).
499TT. Vol. XXXVII at 7777-7778 (Mikkelsen).
07T, Vol. XXXVII at 7777-7778 (Mikkelsen).
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regulatory principles by including a provision adesof the original filed application of
FirstEnergy and binds FirstEnergy to support agydhat it has acknowledged may not
be in the best interests of its customers.

The proposed Third Supplemental Stipulation gag®bd FirstEnergy’s filed
application in creating this requirement that Frstrgy must file a case “to transition to
the proposed straight fixed variable cost recoveeghanism for residential customers’
base distribution rates* This was not a provision that was even contemglat¢he
application for this ESP as filed by FirstEnergyg was stated by ELPC witness Rabago:

These are non-core and non-germane issues that delate to
the PPA, or any other issues in the original E8Rgfi These
issues have not been fairly and fully addressedhiadministrative
record. Instead, these non-core terms have beamnddsand
shaped through a negotiation process aimed atirgpah
settlement??
Witness Rabago goes on to detail how including‘ttesnpletely novel” proposition is a
violation of regulatory policy:
The Decoupled Rates provision of the Stipulatioeneglifies the
most serious problems associated with allowingtetezgulatory
policy to be proposed in the settlement processainrelated
application topic: the provision appears to be cetay novel in
the latest form of the settlement, and therefoeeGbmmission
lacks any evidentiary basis to evaluate its merit$s potential
consequenced?
The Third Supplemental Stipulation seeks to undeemegulatory policy by reaching out

beyond the ESP to determine an issue that is mmopegdy decided in a full base

distribution case, if it ever needs to be addresdedvever, the Third Supplemental

%01 FirstEnergy Exhibit 154 at 13 (Third Supplemetipulation and Recommendation).
*92E|PC Ex. 28 at 5 (Rabago Direct).
"3 ELPC Ex. 28 at 17-18 (Rabago Direct).

161



Stipulation creates an 8-year distribution rateZeeand prevents the company from
coming in to distribution rate cas¥,which is exactly the sort of proceeding this sirt
monumental rate design change should be decideie Wik stipulation does allow for
some sort of other type of application, the acasgeaof this stipulation would make the
acceptance of straight fixed variable rate desitmtaccompli

FirstEnergy itself has acknowledged that a tréorsio a straight fixed variable
rate design can create problems for its residecdiasumers. Their own comments
identify how an SFV decoupling mechanism can hanwwihcome customers and result
in other problems for the Universal Service Fun&i

A...consequence of a SFV [Straight Fixed Variablejalgpling
mechanism is the unanticipated harm that coule dresn going to
a design that includes a much higher customer ehaiys will
negatively impact low use customers the most. Hifirsg of cost
recovery may also be seen as inconsistent with 4228.02(L),
which is the policy statement to protect at-risplations. To the
extent these low use customers are also low inaus®mers and
these low use customers are already participarnteiRIPP
program, shifting revenue responsibility will natrease their
obligation to pay, but will simply shift more dofinto the USF
rider that all customers pay. Further, substaptialtreasing the
cost for low income customers that qualify for PIBEt that do
not currently participate in the PIPP program majl @drive
substantially more customers to join the PIPP @agrithereby
increasing the USF Rider even more and furthetisgithe
burden to other custometS.

FirstEnergy has succinctly identified one of thg kencerns for residential consumers
that arise from the shift to straight fixed varihtes. It is regulatory policy as outlined
by the revised code, to protect at-risk populati@tsfting additional costs onto

residential customers will have the effect of legdio higher customers’ bills, more

*% FirstEnergy Exhibit 154 at 13 (Third SupplemeStipulation and Recommendation).
% OCC Ex. 35 at Attachment SJR 8, page 7-8 (RubipiSmental).
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customers being unable to pay their bills and higieF fees To set the stage for
these vast changes without a detailed investigaliase rate case and full evidentiary
records is inappropriate and inconsistent with Gagulatory policy.

F. Rates set under the electric security plan, asadified by the
settlement, are not just and reasonable for consumgto pay.

R.C. 4905.22 requires that every public utilityrfish necessary and adequate
service and facilities, and that all charges for service must be just and reasonable. Of
course, FirstEnergy, as the applicant, bears thaebuof proof®’ In this case, there are
significant provisions that cost estimates havenl@evided, but there are others in
which the cost to consumers is unknown, and waaktown until some future time and
some future proceeding. That is unjust and unredderior consumers in this

proceeding.

1. The Power Purchase Agreement and Rider RRS are a
bad deal for consumers and should be rejected by ¢h
PUCO.

OCC witness Wilson has estimated the cost to coessitn be $3.6 billion ($800 per
customer) over the 8-year term. This; howevea, liest case scenario. The worst case
scenario for consumers is the PPA units are offaredthe market and they don’t clear.
OCC'’s $3.6 billion estimated cost to consumersyoress a revenue stream to offset the

PPA unit costs. That eventuality (the PPA unitsidbclear) would mean that there are

% OCC Ex. 35 at Attachment SJR 8, page 7-8 (RubipiBmental).

7 See, e.gR.C. sec. 4928.143(C)(1)1 the Matter of the Application of The Ohio Bealldphone Company for
Authority to Amend Certain of its Intrastate Tariid Increase and Adjust its Rates and Chargesa@thange
its Regulations1985 Ohio PUC Lexis 7, 91 (PUCO Case No. 84-IBAIR); In the Matter of the Application
of the Ottoville Mutual Telephone Company for Atitiido Increase its Rates and Charges and to [Retas
Tariffs on an Emergency and Temporary Basis PutsdoaBection 4909.16 Revised Cotig73 Ohio PUC Lexis
3, 4 (PUCO Case No. 73-356-Y) (“Although the amplicmust shoulder the burden of proof in everyiegibn
proceeding before the Commission, this burden takes added dimension in the context of an emeygaite
case.”).
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no capacity (as well as energy) revenues from taeket to offset the costs and
guaranteed profit of those units. Thereby incregatiie estimated costs charged to
consumers through the PPA Rider.

The PJM Independent Market Monitor has includepiarents in his testimony
that the PPA units should be offered at cost toggtdhe competitive market from the
inherent subsidy the PPA arrangement provid&$o the extent these units are
uneconomic to bid them in at cost, increases kKediiood that these units will not clear,
and the worst case scenario for consumers beconeadity. Either scenario represents
an unjust and unreasonable outcome for consumatrsiibuld not be approved by the
PUCO.

The PUCO noted in the AEP ESP lIl Order that iswat persuaded that the PPA
Rider would provide a benefit to consumefihe PUCO stated:

In sum, the Commission is not persuaded, basedeoavidence oi

record in these proceedings, that AEP Ohio's PBéy proposal

would provide customers with sufficient benefitrfrahe rider's

financial hedging mechanism or any other beneét ih

commensurate with the rider's potential c88t.
The PUCO will find itself in a similar situation this proceeding. There are alternative
projections. OCC witness Jim Wilson has estimatsdnificant expense is waiting for
consumers if Rider RRS is approved. FirstEnergiggeipon future energy prices

provided by their withess Judah Rose, leadingegtiojection that over the eight-year

term consumers will receive a credit.

% MM Ex. 2 at 6-7 (Bowring First Supplemental).
%9 AEP ESP IIl, Case No. 13-2385-EL-SSO, Opinion@nder at 25 (Feb. 25, 2015).
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However, there are at least two reasons why Festly’s projections should be
surrounded in distrust. First, because FES (ansbpnably shareholders and investors) is
unwilling to bear that risk, there is no rationehson for why FirstEnergy's customers
should be obligated to do so. If a couple yealssdes could lead to a $420 million
benefit, there is no rational reason why the shades would not insist on keeping that
for themselves. Second, the benefit projecteditsgEnergy is based upon energy prices
from August 2014, when the Application was fildéirstEnergy witness Rose has not
updated his market price estimates for more cuaetivity.

Therefore, the potential costs of Rider RRS coatdilitweigh any associated
benefits; and, the PUCO should reject FirstEner§yter RRS proposal because it
would place upon consumers charges that are usmastinreasonable.

The further expansion of Grid Smart technologyinstEnergy service territory
should not be approved by the PUCO without firshgisraditional ratemaking standards
(including used and useful under R.C. 4909.15)fdind) a business case at the
PUCO?™

The Stipulation provides for the implementatiorgatl modernization. The
Stipulation includes the following provision:

In addition to promoting stable customer ratesuploRider RRS,
the Companies agree to empower consumers throudyh gr
modernization initiatives that promote customericaan Ohio.
Examples include: Advanced Metering Infrastructirstribution
Automation Circuit Reconfiguration, VOLT/VAR, workg with

Staff to attempt to remove any barriers for distréal generation,
and consulting with Staff on net-metering tarffs.

*10seestaff Ex. 8 at 2-3 (Benedict Direct) (Staff Witseenedict testified that FirstEnergy should filuginess
case for future implementation of smart grid tedbgies).

> FirstEnergy Ex. 154 at 9 (Third Supplemental $ition).
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When FirstEnergy says it will “empower” customeastually it means charge customers
lots of money for profit and costs of the Smartguigich has questionable and
unquantifiable benefits for consumers. The Smargtould be advanced, if at all, in a

separate PUCO proceeding.

2. Within 90 days of the filing of this Third Supgdemental
Stipulation, the Utilities shall file a grid modernization
business plan highlighting future initiatives for
Commission consideration and approvat*?

Grid modernization initiatives are very costlycmnsumers, and the benefits for
consumers are not necessarily proven or even gladirtulated. Utilities, on the other
hand, get the benefit of investing with a returreguity (profit) and a return of
investment (depreciation) that is all but guaratitey the government. This Stipulation
follows that formula. There are no cost estimatesided in the record. There are no
customer benefits quantified on the record. THerd@nation of these matters will be
initiated within 90 days of the Stipulation beinigd (December 1, 2015). That means
on or about March 1, 2016 FirstEnergy will initi@eother proceeding, by filing a
business plan. It is anticipated that at the tineePUCO renders a decision in this case,
facts regarding the implementation of grid modeaxtian may just be coming to light; a

time too late in this proceeding to determine i$ gorovision benefits consumers and is

just and reasonable.

*12 FirstEnergy Ex. 154 at 9 (Third Supplemental $ifion) (December 1, 2015).
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3. Authorizing a mechanism for collecting unsubstatiated
government-related costs from consumers is unjustral
unreasonable.

FirstEnergy proposed a Government Directives RagoReler (“Rider GDR”)
would permit timely collection of future costs anig from implementation of programs
required by legislative or governmental directifresn customers™® The Utilities do not
currently have any costs to include in this cosbvery mechanism. However, the
Utilities have stated that an example of costsitight be included are for manufactured
gas plant remediation costs. Such costs can lyeex@ensive for consumet¥

Once again, the Utilities have provided no cost®eaiated with this cost
collection mechanism on the record. There arendations from FirstEnergy as to
when a proceeding might be initiated to collect angh costs from consumers. It is
anticipated that at the time the PUCO renders sidecin this case, there will be no

ability for the PUCO to assess the reasonablerfabssqroposal.

4. Approving Rider DCR for eight more years withou
requiring a base distribution rate case to assure
consumers are not over-paying for distribution serice
is unjust and unreasonable.

FirstEnergy has proposed the continuation of itsvelgy capital recovery rider for

the 8-year term of the ESP. The Stipulation states

Delivery Capital Recover Rider (Rider DCR): Theerue caps
for Rider DCR will increase annually in accordamgth the
following:

$30 million for the period June 1, 2016 through N8dy
2019

13 FirstEnergy Ex. 7 at 24-26 (Mikkelsen Direct).
*14 See generallpuke Energy Ohio Rate Casgase No. 12-1685-GA-AIR, Order at 73 (November2033).
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$20 million for the period June 1, 2019 through N3dy
2022

$15 million for the period June 1, 2022 through N8dy
2024

The audit schedule set forth on Page 14 of theidajpbn shall be
amended to provide audits for the entire term efSkipulated ESP
IV. The amended language shall read:

The independent auditor shall be selected by Ska#.
audit shall include a review to confirm that thecamts for
which recovery is sought are not unreasonable athtev
conducted following the Companies’ December 3hdjli
during the term of the Companies’ ESP |V, and onal f
audit following the Companies’ final June 30 reabation
filing.>*°

While the ultimate costs to be charged to consuntiersugh Rider DCR, is not known to
the PUCO, the caps that provide a worst case doesr@ known, those spending levels
are not good for consumers. OCC witness MatthewaKlaas calculated the annual cost
estimate of Rider DCR to be approximately $24038@million>'® That significant

level of spending on top of what consumers alrgadythrough base distribution rates is
not just and reasonable.

FirstEnergy has extended the base distributianfraeze through the 8-year term
of the ESP, assuming that base rate cases andXReiDer create a “wash” where the
cost increases under both are presumed to be he*523But OCC/NOPEC Witness
Kahal testified that such a general assumption doebold true in this case for two key

reasons: (1) all three utilities are potentiallpstantially over-earning for distribution

*1> FirstEnergy Ex. 154 at 13 (Third Supplementaluifion).
1% OCC/NOPEC Ex. 11 at 26-27 (Kahal Second Suppl&ten
> FirstEnergy Ex. 50 at 7 (Fanelli Direct): Tr. XX3930(Fanelli).
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utility service>® and (2) Rider DCR (and GDR) includes a stale p@igent return on
equity (and 8.48 percent overall return) that wetsrsa 2007 rate cas® It is unjust and
unreasonable for the PUCO to treat Rider DCR aaldquthe outcome of an unfiled and

undetermined rate case.

5. A transition to a straight fixed variable ratesdyn would
be unjust and unreasonable for consumers.

FirstEnergy has agreed in the settlement to tianstb a straight fixed variable
(“SFV”) rate design for residential consumers. HBiipulation states:

The Companies agree to file a case before the Cssiwni by
April 3, 2017, to transition to the proposed sthaifixed variable
cost recovery mechanism for residential customwmase
distribution rates:

a. The mechanism shall be phased in over a tle@etgrm,
beginning January 1, 2019.

b. Cost recovery shall be based on an allocatidib o
percent fixed costs and 25 percent variable costs.
The phase in will occur as follows:

i. Year 1: 25% fixed costs and 75% variable costs
ii. Year 2: 50% fixed costs and 50% variable sost
iii. Year 3: 75% fixed costs and 25% variabletsos

All lost distribution revenue shall continue toteeovered in its
current fashion up to the time that any decoupfiveghanism is
implemented. If the Commission approves a decogpli
mechanism, lost distribution revenue associatel thi¢ decoupled
rates after the effective date shall be recovevethie variable
portion of the rate, and all other riders shalltowre and revenue
will be decoupled to the level of weather adjudiade distribution
revenue and lost distribution revenue and kWh sadesf the
twelve month period ended September 30, 2018.

*8OCC Ex. 18 at 17 (Effron Direct), see also OCC/HOFEX. 8 at 30 (Kahal Supplemental). .

*19 See OCC/NOPEC Ex. 11 at 22-23 (Kahal Second Sueplal); OCC/NOPEC Ex. 8 at 31 (Kahal
Supplemental).
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When proposing the straight fixed variable decayplnechanism,

the Companies agree to be cognizant of the prie@pgradualism

and the effect of decoupling on various usage Vel
As argued above, FirstEnergy has acknowledgedathransition to a straight fixed
variable rate design can create problems for gslemtial consumers. FirstEnergy is on
record stating that an SFV decoupling mechanismheam low-income customers and
result in other problems for the Universal Senkomd (USF). In addition, FirstEnergy
identified one of the key concerns for resident@isumers that arise from the shift to
straight fixed variable rates. It is regulatoryipglas outlined by the revised code, to
protect at-risk populations. Shifting additionakt®onto residential customers will have
the effect of leading to higher customers’ billgymcustomers being unable to pay their
bills and higher USF fee$!

Once again, the Utilities have provided no coss®aiated with this transition to a
straight fixed variable rate design. It is anti¢gghthat at the time the PUCO renders a
decision in this case, there will be no ability foe PUCO to assess the reasonableness of
this proposal.

Furthermore, for these vast changes a detailediigation is necessary to adequately
protect consumers. As such, a base rate caseitheditlentiary records is appropriate
and consistent with Ohio regulatory policy. To med differently to a transition to a

decoupled residential rate design is unjust andasunable.

>0 seeFirstEnergy Ex. 154 at 13 (Third Supplementaluifion).
2L OCC Ex. 35 at Attachment SJR 8, page 7-8 (RubipiSmental).
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6. Extending certain cash and cash equivalent prisions
for settlement signatories for the eight- year terms
unjust and unreasonable for the consumers who will
pay for the provisions.

The settlement is a hodgepodge of onerous termsofsumers to pick up the
tab, many of them unrelated to the core of thetidg’ Application in this case. In fact,
this settlement includes, as a result of the desting, far-ranging provisions that are not
logically connected to the ESP and should not bewed by the PUCO as a package.

These terms include rate design provisions for RideR, the Automaker Credit,
Commercial High Load Factor Experimental Time oEWRate, Energy Efficiency and
Demand Response. These provisions provide discamatsredits for certain signatory
parties that are in turn paid for by other consusmeowever, instead of consumers being
on the hook for these rate design inducementdfeetyears (as originally negotiated in
the December 22, 2014 Stipulation), consumers rewe these additional charges to
look forward to for eight years instead.

G. The PUCO should reverse rulings where the Attarey

Examiner erred in denying the admission of OCC Extbits 30
and 31 into the record.

The Attorney Examiner determined the past testinafriytaff withess Choueiki
in the ESP cases of Duke Energy Ohio and the OtweePCompan?? would be
excluded when it was proffered by OCC. Ohio Adrad€4901-1-15(F) allows a party
to seek reversal of an Examiner ruling by “discagshe matter as a distinct issue in its
initial brief....” Accordingly, reversal of the rulgs denying admission of Exhibits 30

and 31 is herein sought. Exhibit 30 is Choueikifited testimony in the Duke ESP Case,

22Tt XXX at 6218, 6327 (Choueiki).

171



Case No. 13-841-EL-SSO Exhibit 31 is Choueiki peefitestimony in AEP ESP llI,
Case No. 13-2385-EL-SSO. The relevant pages fhentrénscript are attached.

The Attorney Examiner erred in excluding past PU&&Xf testimony (OCC Ex.
30 and 31) from the record. The past statementadamessible as evidence that is directly
relevant to the issues involved in the case anad@trenduly prejudicial. OCC proffered
certain past testimony of the PUCO staff in simdases, in an attempt to establish
certain facts and past positions of the PUCO &faffhe Attorney Examiner denied
OCC'’s motion citing the fact that the evidence Wagduly prejudicial, confusing and
misleading.®** However, it strains credulity for the past testimof the staff of the
PUCO to be “confusing and misleading.”

Under the PUCOQO’s own rules, a party that has laelersely affected by the
ruling may raise the propriety of that ruling t@tRUCO in its initial brief*
Furthermore, the under Ohio Law, the PUCO is baondkvelop a complete and
accurate record of all contested hearings, anéxtbkision of Staff's previous testimony
would hinder that objectiv&® The Ohio Rules of Evidence allows for relevantevice
to be inadmissible “if its probative value is sw#gtally outweighed by the danger of
unfair prejudice, of confusion of the issuespbmisleading the jury [Emphasis

added].®?’

2Ty, XXX at 6218 (Choueiki).
24Ty, XXX at 6327 (Choueiki).
%2 Admin. Code. §4901-1-15(F).
% R.C. §4903.09.

27 Ohio R. Evid. 403 (A).
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However, the PUCO is not a lay jury that is easiigled by the facts, but rather a
regulatory authority that is intended to have thApability and expertise to give the
proper weight to evidence. To exclude evidence ftioerecord because it might be
“unduly prejudicial or confusing” is unwarrantedthns case before such a regulatory
body. The PUCO itself has acknowledged the speaitire of its administrative
hearings. With regards to the pre-hearing exclusicevidence, the PUCO has found that
motions in limine are not necessary, because tHe@®Id not a lay jury, but rather a
body with considerable expertise in the issuesredfd?®

This is especially true in regards to the evidahe¢ was excluded. Both of those
cases involve similar underlying issues regardimggapproval of a rider to recover costs
for Power Purchase Agreements. This evidence égtiijrrelevant to trace the evolution
of the policy positions on these issues. Furtheenibre notion that the past testimony of
the PUCO Staff (that was earlier admitted in evadehby a PUCO attorney examiner) is
confusing or misleading to the Commission seemsasanable and unexpected as a
basis for such a ruling. Therefore, the PUCO shoeNérse the Attorney Examiner’s
ruling and admit past testimony of Staff withes®@ikki in OCC Exhibits 30 and 31

into the record.

284As the respondents and intervenors assert, thepyr reason for imposing a blanket, prehearindpsian of
evidence and arguments is to ensure that a jshiefded from potentially prejudicial informatidrat is

ultimately determined not to be relevant to thechsthis proceeding, there is no such concerauseca jury is

not involved in this administrative hearing/deaisyocess.” Opinion at 3-4, August 31, 1999, InMtadter of the
Complaint of The Cleveland Electric llluminating i@pany, v. American Electric Power Company, Inc.,
American Electric Power Service Corp., and Ohio &dBompany, Case No. 95-458-EL-UNC, 1999 Ohio PUC
LEXIS 182.
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VI.  CONCLUSION

The PUCO should reject the power purchase agreeinehge interest of Ohio
and Ohioans. And the PUCO should modify the ES&riaarket-rate offer, to give 1.9
million Ohioans the benefit of markets as intentdgdhe Ohio General Assembly. This
result will protect Ohioans from paying up to (ooma than) $3.6 billion in total charges
(up to $800 per customer or more), just for the PPA

The cost to Ohioans will be dramatically more motidgderal officials require
the power plants to offer and clear in the PIM ret@rlat or above their true costs and the
plants thus receive no revenue to offset the corssubsidies under FirstEnergy’s
proposed PPA. Additionally, the settlement’s rgulatory proposal would undermine
Ohio’s policy for using markets to determine electyeneration prices (instead of
government regulators imposing prices as FirstBneogv seeks). The PUCO should
take a stand for Ohio policy, markets and the cor@protection that state policy for
markets provides to serve 1.9 million FirstEnerggsumers. The PUCO should say yes
to lower-priced, competitive electric prices fori®@konsumers and no to subsidized

bailouts for electric utilities at consumer expense
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FirstEnergy Volume XXX

6218
and the Duke proceeding, you presented the staff's
position through written testimony, correct?

A. I did, I did.

Q. And you testified in AEP's -- let me
strike that. In those cases -- strike that.

MS. WILLIS: Your Honor, at this time, I
would like to mark for identification purposes OCC
Exhibits 30 and 31 the testimony of Dr. Hisham
Choueiki in Case No. 14-841-EL-SS0 and the testimony
of Dr. Hisham Choueiki in Case No. 13-2385. Your
Honor, just for the record, 30 would be
Mr. Choueiki's testimony in the Duke case, and
Exhibit 31 would be Dr. Choueiki's testimony in the
Ohio Power case.

(EXHIBITS MARKED FOR IDENTIFICATION.)

Q. (By Ms. Willis) Dr. Choueiki, do you have
what has been marked for identification purposes as
OCC Exhibits 30 and 317

A. Yes.

Q. And do you recognize that as your
prefiled testimony in those proceedings?

MR. KUTIK: Objection.

EXAMINER PRICE: Grounds?

MR. KUTIK: Friendly cross.

EXAMINER PRICE: Well, she is just asking

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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if he has seen it, so let's go ahead and see if he
has seen it.

MR. KUTIK: I object to any questions
relating to this document, relating to what his
testimony was from this -- from this Council.

EXAMINER PRICE: Ms. Grady, care to
respond?

MS. WILLIS: Your Honor, I think many
witnesses in this proceeding have been cross-examined
on prior testimony that they submitted. I am asking
Mr. Choueiki about his prior testimony. I do believe
there has been a change in Mr. Choueiki's testimony,
as I will get to, and this is foundational,

Dr. Choueiki was philosophically opposed --

EXAMINER PRICE: Okay. Let me follow up
with that.

Dr. Choueiki, do you work as a member of
the staff of the Public Utilities Commission?

THE WITNESS: Yes.

EXAMINER PRICE: As a member of the
staff, are you obligated to follow the broad policy
outlines enumerated by the Commission?

THE WITNESS: Yes.

EXAMINER PRICE: His testimony has no

relevancy. He has to follow what the Commission

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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says. Commission sets its policy in these cases. It
is prejudicial. It's unfair to hold that against
him. None of the other parties in this case are in
the unique situation of the staff which is
independent from the staff who ultimately has to
follows the staff -- follow the Commission's policy
guidance.

MS. WILLIS: Understood, your Honor;
however, Mr. Choueiki as a staff member presented a
staff position on issues that --

EXAMINER PRICE: I understand that, and
the Commission did not agree. You struck the key
five minutes ago when you said he was philosophically
opposed. The bottom line is, he is a member of the
staff: The staff has to follow the Commission's
broad policy outcomes.

MS. WILLIS: And, your Honor, I would be
cross-examining Mr. Choueiki on his opinions that the
staff's position on specific issues related to the
purchase power agreement.

EXAMINER PRICE: Which I just indicated
would be unfair and irrelevant.

MS. WILLIS: Your Honor, are you ruling I
may not --

EXAMINER PRICE: Yes.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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MS. WILLIS: I would like to have a

proffer at this point, your Honor. I object.

EXAMINER PRICE: Be my guest.

MS. WILLIS: Would your Honors like me to
go through all the questions and answers for the
proffer?

EXAMINER PRICE: No, you can proffer his
testimony. It's fine.

MR. KUTIK: May I be heard on your
ruling?

EXAMINER PRICE: You may.

MR. KUTIK: Your Honor, I don't think
it's unfair or improper for a counsel to question the
witness about inconsistencies in positions. What
I -- what my objection is based upon is that this --
she has not set up in any way an inconsistency with
his testimony.

She needs to establish first that there
is -- there is a position that he's taken. And then
if she wants to try to impeach him, that would be I
think the proper procedure. So I am not sure -- I
didn't want you to think that my objection was based
upon relevance. It is based upon friendly cross.

EXAMINER PRICE: I did not think your

objection was based on relevance, and I may have

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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jumped the gun, but I can see where this is going and
I know how this chapter's going to end. It is going
to end with the same ruling from me which is, as a
staff member, he is obligated to follow the policy
guidance of the Commission, and the Commission made
its policy call in AEP and in Duke.

So I believe it's unfair to this witness
to try to impeach him for doing his job. Once again,
the staff is in a unique position. They are
independent from the Commission, but at the same
time, they have to follow the Commission's policy
guidance, and that's all Mr. -- that's all
Dr. Choueiki has done in this case.

MR. KUTIK: Well, I guess, your Honor, we
may have to revisit this when it's my turn.

EXAMINER PRICE: Fair enough.

MS. WILLIS: And I would note, your
Honor, that indeed was my -- my line of cross was
going to the change in position and was delving into
the reason for the change in position, and if the
reason for the change in position is, as you say,
because of the Commission order, then I'll accept
that, but I would like to --

EXAMINER PRICE: You can ask him that one

question.
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Q. (By Ms. Willis) Dr. Choueiki =--

MS. WILLIS: Your Honor, I would have to
ask a couple to get there, I'm afraid.

Q. (By Ms. Willis) Dr. Choueiki, in your --

EXAMINER PRICE: Let me cut it off then.
Let me try to ask it in a succinct way.
Dr. Choueiki, would any perceived change in your
opinion of your testimony from the previous cases to
today be based upon the Commission's findings in the
Duke SSO and the AEP SSO case?

THE WITNESS: That was the only reason
that it changed.

Q. (By Ms. Willis) So but for --

MS. WILLIS: TIf I may, your Honor.

Q. (By Ms. Willis) But for the Commission's
order, you would still have maintained a position in
this case that was consistent with the opinions that
you -- |

EXAMINER PRICE: Now you are asking
friendly cross. Now you are asking friendly cross.
You got your answer.

Q. Let me turn to your testimony on page 9,
lines 15 through 17.

MR. KUTIK: 15 through 17?

Q. Oh, I'm sorry. That would be page --

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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guaranteeing the rate of return at 10.38 percent, and
in the stipulations there's another transmission
rider, which I believe would end up with a guaranteed
rate of return of 10.8 percent, and then there's also
hints of another affiliate PPA for alternative
energy.

Because those are nonavoidable, the
Commission will have created a risk-free financial
instrument. That's a subsidy. So that would mean
that the 10.38 percent would be an extraordinarily
high risk rate -- risk-free rate of return from
market risk, and that's a direct subsidy.

So 1f you compare a 10.38 percent rate of
return on a -- on an instrument that's financially
risk-free with the rate of return on a government
bond of similar length of time, it's extraordinarily
high.

MR. ALEXANDER: Your Honor, could I have
that question and answer reread, please.

EXAMINER CHILES: You may.

(Record read.)

MR. ALEXANDER: Thank you.

Q. (By Ms. Bojko) Do you recall gquestions
from counsel about the redistributive coalition and

signatory parties --
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A. I do.
Q. -- constituting the redistributive
coalition?
A. I do.
Q. And you were also asked about how diverse

does the class have to be. Do you recall that?

A. I do.

Q. With regard to the signatory parties and
the diversity of the class, have you learned anything
about the signatory parties that would affect your
position on what diverse means in the context of the
signatory parties and redistributive coalition?

A. Yeah. Some concern, I first noticed that
some of the signatory parties, particularly those
that -- or those that deal with anti-poverty issues
and low-income households, were represented by the
same attorney, so I was wondering about the
independence of the signatories.

And I am very familiar with two of the
three signatories. In fact, I'm a fan -- I am a
large fan of the Cleveland Housing Network. It's an
extraordinary group. And I am optimistic about the
recovery from the financial problems and leadership
problems that the Council for Economic Opportunities

in Greater Cleveland had. So that was good.
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But I was really puzzled -- I'm from
Cleveland, just moved down, civically active, and I
hadn't heard of the Consumers Protection Association,
so that led me to look at the Consumers Protection
Association so I could learn more of it to see what
function it provided.

And I first went to the website and found
out the website for the organization was down. Then
I did a news search to look at its activity, and the
news search revealed that the organization closed its
doors on August 15 and is subject to a federal
investigation, and its funding by the Social Security
Administration has been lifted and the ADAMH Board,
the director of the ADAMH Board is on tape stating
that starting in 2011, the organization had
managerial problems, and he also stated that there's
probably -- that there was fraud in the
administration of the organization.

So the question is, the Consumer
Protection Association still may exist as a legal
entity, but as a direct service organization
representing low-income households, the fact that
it's being subject to a federal investigation leads
me to really wonder what group it's currently

representing.
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The other part that I found really
confusing was I went to the Council for Economic
Opportunities' website where they listed the --
the -- oh, what was that group? The citizens' group?

I have to go and check one more signatory to make
certain I get this right.

Oh, that's it, the Citizens Coalition
because that's another group I had never heard of it.
Now, the Citizens Coalition is represented by the
same attorney, and the members of that ceoalition are
the other signatories, so CEOG, the Cleveland Housing
Network, and the Consumer Protection Association form
the Consumers Coalition. So, in reality, they
managed to sign twice, with one-third of that
coalition currently being in very difficult straits
of operation.

So I had -- so if you think about =-- and
it's also interesting that the C -- well, I want to
make sure I get it right, the Council for Economic
Opportunities in Greater Cleveland lists the Citizens
Coalition as a partner organization when really it's
them.

So this amount of confusion makes it
really interesting to me as to who 1s representing

the interest of low-income renters and occupants in
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1 Cleveland since this is a large portion of the notion
2 of diversity of interests. So I admit I was confused
3 and disappointed at the scrutiny that the signatory
4 parties were put through.
5 MS. BOJKO: Thank you.
6 MR. ALEXANDER: Your Honor, I have a
7 motion to strike. I move to strike that entire
8 response on three grounds. The first ground, that's
9 beyond the scope of my c¢ross-examination. I didn't
10 ask him about any of those parties or this concept.
11 Two, even if it was within the scope of
12 my cross—examination, this is not any information
13 within the direct knowledge of Dr. Hill. This is
14 hearsay.
15 And, three, even if this was not hearsay,
16 even if he had the ability to present this evidence,
17 this is evidence that would -- should have been
18 presented in his direct case. Redirect is not the
19 appropriate time for new evidence of this type,
20 particularly when it is beyond the scope of cross.
21 EXAMINER CHILES: Ms. Bojko.
22 MS. BOJKO: First of all, it is not
23 beyond the scope. He asked about the redistributive
24 coalition. He asked about who was included, who
25 wasn't. Then he went on a series of questions asking

Armstrong & Okey, Inc. - www.aando.com - 614-224-9481




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OCCEx. B
7

FirstEnergy Volume XXXIX

8392
about how diverse the class has to be.

The redirect is, is one class of
customers of the signatory parties truly a diverse
class if the members don't represent different
entities and if they are represented by the same
person or 1if they don't exist at all.

I think that this information, although
it just came to light, is very important to this
Commission's decision, that a signatory party had
closed its doors yet they somehow managed to sign a
document. I think that is something that the
Commission would want to know and should know, and it
absolutely goes into the diversity of class and
whether the low-income class is truly being
represented

And Mr. Alexander did, in fact, touch on
this and raise questions about the residential class,
the muni class, and industrial class, so it's very
responsive to the cross-examination.

MS. WILLIS: Your Honor, I might add that
he had a whole section of cross on diversity of
interest. That's what we are talking about, and
that's what this witness is answering questions on
redirect about.

EXAMINER CHILES: Anyone else want to

Armstrong & Okey, Inc. - www.aando.com - 614-224-9481
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weigh in before Mr. Alexander's last word?

MR. ALEXANDER: Yes, your Honor. On this
topic the redistributive coalition, I asked the
witness about COSE, whether you needed an entire
100 percent of the class to be included. The witness
said no. What mattered was whether you negotiated
for diversity of interest. And I asked the same
question throughout about the City of Akron. None of
these entities were mentioned. The words low-income
customers were never used. This is simply a
last-minute attempt to get new facts into the record.

EXAMINER CHILES: Thank you. The motion
to strike will be granted on the basis it was beyond
the scope of the cross-examination.

MS. BOJKO: Thank you, your Honor. I
have no further gquestions, your Honor.

EXAMINER CHILES: Thank you, Ms. Bojko.

Recross, Ms. Fleisher?

MS. FLEISHER: No guestions, your Honor.

EXAMINER CHILES: Mr. Dougherty?

MR. DOUGHERTY: No questions.

EXAMINER CHILES: Mr. Mendoza?

MR. MENDOZA: No questions, your Honor.

EXAMINER CHILES: Ms. Willis?

MS. WILLIS: ©No guestions, your Honor.
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