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MEMORANDUM CONTRA
OF

THE RETAIL ENERGY SUPPLY ASSOCIATION

Pursuant to Rule 4901-1-35 of the Ohio Administrative Code (“OAC”), the Retail Energy 

Supply Association (“RESA”)' files this Memorandum Contra to the December 18, 2015

Application for Rehearing filed by the Office of the Consumers’ Counsel (“OCC”). RESA urges

the Public Utilities Commission of Ohio (“the Commission”) to deny the OCC application for

rehearing in its entirety.

In its first two grounds for rehearing, OCC argues that the Commission should clarify its

November 18, 2015 Finding and Order that Competitive Retail Electric Service (“CRES”)

providers are prohibited from assessing any pass through charges in currently existing “fixed

rate” contracts and that it is unreasonable and unlawful to require individual customers to bring

complaints before the Commission in order to enforce that Order.

As pointed out by IGS at page 17 of its December 18, 2015 Application for Rehearing,

neither the General Assembly nor administrative agencies have the power to pass retroactive

laws that will impair vested rights in existing contracts or create new burdens. If the

‘ The comments expressed in this filing represent the position of RESA as an organization but may not represent the 
views of any particular member of the Association. Founded in 1990, RESA is a broad and diverse group of more 
than twenty retail energy suppliers dedicated to promoting efficient, sustainable and customer-oriented competitive 
retail energy markets. RESA members operate throughout the United States delivering value-added electricity and 
natural gas service at retail to residential, commercial and industrial energy customers. More information on RESA 
can be found at www.resausa.org.
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Commission’s Order were applied retroactively to existing contracts, individual rights would be

affected. Unlike the administrative rulemaking that the Commission is about to embark on in

this case, an “adjudication” is the determination by an agency of the rights, duties, privileges and 

benefits or legal relationships of specific persons. See, Section 119.01(D), Revised Code. An 

adjudication that an existing contract may be in violation of the law requires a complaint to be 

filed so that the specific facts can be presented at a hearing after notice is given to both parties. 

The Commission is simply without authority to make the adjudications that OCC is requesting

without following the statutory process set forth in Section 4905.26, Revised Code.

Further, the Commission specifically stated that a customer holding an existing fixed-rate

contract with a pass-through provision would be free to pursue a complaint against the CRES 

provider.^

The Commission simply cannot engage in retroactive regulation and cannot adjudicate 

specific rights without following the complaint statute process. OCC’s first two grounds for

rehearing must be rejected.

In its third ground for rehearing, OCC argues that the Commission’s November 18, 2015 

Order unlawfully fails to protect consumers but it allows CRES providers to abandon a contract 

when it becomes economic to the CRES provider. OCC also states on page six of its application

for rehearing that “throughout Section 4928 of the Ohio Revised Code, there are requirements

This statement is simply not truethat the Commission must look out for consumers’ interests.

and reflects a misunderstanding of Ohio law.

Section 4928.10, Revised Code, imposes upon the Commission the duty to promulgate

rules containing certain basic consumer protections. However, it is the prospect of competition

^ Order at 12.
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among suppliers, not the efforts of a paternalistic governmental agency, that will ultimately

protect consumers in this state.

Contrary to OCC’s argument, the Commission did not provide CRES providers with a 

unilateral right to escape a contract. The Commission did allow CRES providers to use in

limited circumstances the concept of a “regulatory out” clause in a contract. OCC fails to

distinguish between the concept of a “regulatory out” clause which is triggered by a change in

law, rule or tax, and changes in other circumstances that may make a contract less economically

viable.

The limited “regulatory out” clause would appear to be triggered only by a change in law, 

regulation or a tax. Other circumstances would not trigger the “regulatory out” clause. The 

CRES provider will not be able to dispense with its duties if conditions other than a change in 

law, regulation or tax exists that makes the contract less economically viable.

OCC’s request for the Commission to “extend the ability to consumers to exit a contract

when it becomes an uneconomic burden for the consumer without penalty” would completely

abolish the concept of contract law as we know it. OCC’s third ground for rehearing must be

rejected.

In its fourth and final ground for rehearing, OCC asks the Commission to forbid a fixed-

rate contract from being automatically renewed and changed into a variable rate contract.

Rule 4901:1-21-11(F) of the OAC already protects consumers from such automatic

renewal where the renewal term exceeds one month. This same rule allows automatic renewals

from a fixed-rate contract to a variable-rate term contract if the renewal term is on a month-to-

month basis. In such a situation, when the customer goes from a fixed-rate contract to a

variable-rate month-to-month contract, the customer is only subject to the new variable rate for
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one month at a time. Under the existing rules, the customer can either terminate the contract at

the end of the fixed-rate term or can terminate after one month without penalty. In such a case,

the customer would have the option to choose a new competing CRES supplier or default to the

electric distribution utility. Moreover, pursuant to Rule 4901:1-21-12(B)(14) of the OAC, an

automatic renewal provision that does not require affirmative consent by the customer must be 

disclosed conspicuously in a highlighted statement and contained in the original terms and

conditions of contract; and is, therefore, part of the bargained-for exchange between the

customer and CRES provider upon initial enrollment. The Commission’s current rule provides

customers with adequate protection.

This ground raised by OCC on rehearing is outside the scope of the Commission ordered

investigation and the Commission should not permit OCC at this stage of the proceeding to 

expand the scope of this COI inquiry. As the current rules offer adequate protection, the

Commission should deny this fourth ground for rehearing.

For the foregoing reasons, the Commission should deny all four grounds for rehearing

raised by OCC.

Respectfully submitted.

M. Howard Petricoff (0008287), Counsel of Record
Michael J. Settineri
Gretchen L. Petrucci
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street
Columbus, Ohio 43215
614-464-5414
614-719-4904 (fax)
mhnetricoff@vorvs.com
mi settineri@vorvs.com
glpetrucci@,vorys.com

Attorneys for the Retail Energy Supply Association
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CERTIFICATE OF SERVICE

The Public Utilities Commission of Ohio’s e-filing system will electronically serve notice

of the filing of this document on the parties referenced on the service list of the docket card who

have electronically subscribed to the case. In addition, the undersigned certifies that a courtesy 

copy of the foregoing document is also being served (via electronic mail) on the 28* day of

December 2015 upon all persons/entities listed below:

Mark A. Hayden 
Jacob A. McDermott 
Scott J. Casto
FirstEnergy Service Company
76 South Main Street
Akron, OH 44308
h avdenm @firstener gycorp. com
imcdermott@firstenergvcorp.com
scasto@firstenergvcorp.com

Keenia Joseph / Christina Gelo 
Seth Hopson / Alexander Robinson 
North America Power and Gas, LLC 
20 Glover Avenue 
Norwalk Ct 06851 
kioseph@napower.com 
cgelo@,napower.com 
shopson@napower.com 
arobinson@napo wer. com

Maureen R. Willis
Office of the Ohio Consumers’ Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
maureen. willis@,occ. Ohio. gov

Colleen L. Mooney
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, OH 45840
cmoonev@ohiopartners.org

Judi L. Sobecki
The Dayton Power and Light Company 
1065 Woodman Drive 
Dayton, OH 45432 
judi. sobecki@aes. com

Donald Marshall
Eagle Energy, LLC
4465 Bridgetown Road, Suite 1
Cincinnati OH 45211-4439
eglenrg@aol.com

David F. Boehm
Michael L. Kurtz / Jody Kyler Cohn 
Boehm, Kurtz & Lowery 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 
Oboehm@BKLlawfirm.com 
mkurtz@BKLlawfirm. com 
ikvlercohn@BKLlaAvfirm.com

Craig G. Goodman, Esq.
Stacey Rantala
National Energy Marketers Association 
3333 K Street, NW, Suite 110 
Washington, DC 20007 
cgoodman@energvmarketers.com 
srantala@energvmarketers.com

Thomas R. Hays 
Leslie Kovacik 
trhavslaw@gmails.com 
leslie.kovacik@,toledo .oh. gov

Kevin Schmidt
88 East Broad Street, Suite 1770 
Columbus, OH 43215 
schmidt@sppgrp.com
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Brenda Crockett 
Champion Energy Services LLC 
1500 Rankin Rd., Suite 200 
Houston, TX 77073
bcrockett@championenergyservices.com

Roy Boston
Noble Americas Energy Solutions 
1901 Butterfield Road, Suite 660 
Downers Grove, IL 60515 
rboston@noblesolutions.com

Dane Stinson 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
dstinson@bricker. com

Glenn S. Krassen
Bricker & Eckler LLP
1001 Lakeside Avenue, Suite 1350
Cleveland, OH 44114
gkrassen@,bricker.com

Christopher J. Allwein 
Margeaux Kimbrough 
Kegler Brown Hill & Ritter LPA 
65 East State Street 
Columbus, OH 43215 
mkimbrough@,keglerbro wn.com 
callwein@keglerbrown.com

Joseph Oliker
Matthew White
IGS Energy
6100 Emerald Parkway
Dublin, OH 43016
ioliker@igsenergv.com
mswhite@,igsenergv.com

Barbara A. Langhenry
John Mills
Harold Madorsky
City of Cleveland Law Department
601 Lakeside Avenue, City Hall - Room 106
Cleveland, Ohio 44114-1077
bIanghemv@citvxleveland.oh.us
imills@citv.cleveland.oh.us
hmadorskv@citv.cleveland.oh.us

Kimberly W. Bojko
Danielle Ghiloni
Carpenter Lipps & Leland LLP
280 North High Street, Suite 1300
Columbus, OH 43215
boiko@carpenterlipps.com
ghiloni@carpenterlipps.com

Mathew Beredo 
City of Perrysburg 
201 W. Indiana Ave 
Perrysburg, OH 43551 
mberedofg),ci.perrvsburg.oh.us

Luke Russell 
AARPOhio
17 South High Street, #800 
Columbus, OH 43215 
lrussell@aarp.org

Timothy G. Dobeck 
City of Parma 
6611 Ridge Road 
Parma, OH 44129-5593 
law@citvofparma-oh. gov

Gretchen L. Petrucci
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