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INTRODUCTION

In this case, Duke Energy Ohio Inc. (“Duke”) progpesiew charges and terms of
service for residential customers who opt out fltaxing an advanced electric meter
installed at their homes.The advanced meters were deployed as part of' ®gkiel
modernization, or “SmartGrid,” programOne issue in this case is whether Duke’s
alleged costs associated with opt-out should benged as part of the distribution rate
case to be filed after Duke’s SmartGrid has beén éieployed®

On November 19, 2015, the Office of the Ohio ConstgnCounsel (“OCC”)
filed a Motion asking the Public Utilities Commigaiof Ohio (“PUCQ”) to take
administrative notice of the PUCO Staff's NoticeDtermination in Case No. 10-2326-

GE-RDR (“Determination”f. There, the PUCO Staff declared that Duke’s SnatG

! SeeApplication (June 27, 2014) at 1.
2 SeeTr. at 24.
% SeeOCC Ex. 3 (Williams Testimony) at 6-7; PUCO Staf. 2 (Rutherford Testimony) at 8.

* In the Matter of the Application of Duke Energy @Hic. to Adjust Rider DR-IM and Rider AU for 2010
SmartGrid Costs and Mid-Deployment Revi@ase No. 10-2326-GE-RDR, Notice of Staff Deteation
(October 22, 2015).



program has been fully deployed. Under the stipran that case, Duke now must file
an electric distribution rate case within one year.

On December 4, 2015, Duke filed a memorandum c@@&'’s Motion. Duke
makes four assertions in its memorandum contrae, Ooke claims that administrative
notice is improper because the record of this mditg) has been closed since October
15, 2015 Two, Duke argues that the Motion is actually #areby OCC to reargue its
position outside the briefing scheddlélhree, Duke asserts that OCC’s Motion is similar
to requests for administrative notice that the PU®® denied in the pastAnd four,

Duke contends it will be prejudiced if administvatinotice of the PUCO Staff's
Determination is taken. Duke is wrong on all fpoints. The PUCO should grant

OCC's Motion®

Il. DISCUSSION

A. The record in this proceeding has not been clode

The Attorney Examiner did not close the recorchaténd of the hearing, and
nothing has been docketed to close the retbidence the record in this proceeding

remains open, and OCC need not ask that the réeorelopened to include the PUCO

® OCC Ex. 2 (Stipulation and Recommendation, CaselRe2326-GE-RDR (September 24, 2012)) at 6, n.
4.

® Memorandum Contra at 3.

1d. at 2.

®1d. at 2-3.

° OCC files this Reply pursuant to Ohio Adm. Cod@#4-12(B)(2).
19SeeTr. at 239.



Staff's Determinatiort’ Duke’s assertion regarding the propriety of OCKltstion is
misplaced.
B. OCC is not rearguing its position; rather, OCC s drawing the

PUCQ'’s attention to relevant information docketed n another
case.

OCC is not rearguing its position concerning thehitoming base rate case.
Instead, by seeking administrative notice OCC isetyebringing to the PUCO’s
attention the fact that the PUCO Staff's Determorat- which was discussed at hearing
as a possible future evéht has now occurred. This has a bearing on tisis.ca

Further, it is disingenuous of Duke to now claimattthe PUCO Staff’s
Determination is irrelevant to this caSeAs Duke acknowledges, testimony filed by
both OCC and the PUCO Staff addressed the facttdsas associated with Duke’s
SmartGrid program would be incorporated into basesrafter the PUCO Staff
determined that Duke’s SmartGrid was fully deplajeduke did not challenge the
relevance of the issue, such as by moving to steggmony regarding the issue. In
addition, the issue was discussed at hedringut Duke did not challenge the relevance
of the issue during the hearing. Duke’s briegdibn November 30, 2015, also did not
claim that the issue is irrelevant. Duke has hragla opportunity in this proceeding to
object to the relevance of the determination ttsaBmartGrid program is fully deployed,

but failed to do so in each instance. Duke hagdhits right to object now.

" Even so, Ohio Adm. Code 4901-1-34(A) allows theoAtey Examiner to reopen the record, on his own
motion, at any time prior to the issuance of alforder.

2Tr. at 14-18, 184-185.

3 Memorandum Contra at 3.

14 See0CC Ex. 3 (Williams Testimony) at 6-7; PUCO Staf. 2 (Rutherford Testimony) at 8.
®Tr. at 14-18, 184-185.



Further, Duke will have an opportunity to air iisws regarding the PUCO
Staff's Determination. Both OCC and the PUCO Sdsgtussed the issue in their initial
briefs in this casé® Hence, Duke has prior knowledge of and an oppdstto rebut the
materials to be judicially notice'd.

C. The case law on which Duke relies is inapposite

The cases Duke cited in support of its positioni@@@posite here. Duke first
cited the PUCO’s decision in the AEP Ohio Long-Tétarecast cast,where the PUCO
denied a post-hearing motion for administrativéaeot In that case, however, the party
filed its motion more than nine months after tharireg addressing the issue ended, and
long after briefing of the case had concludedy contrast, in this case OCC’s Motion
was filed about one month after the hearing ana &edore initial briefs were filed.

Ironically, Duke also cites to the PUCO’s decisiordeny a motion for
administrative notice in the AEP Ohio SSO c8sés Duke mentioned, the PUCO
denied the motion in that case because the infoomat question was not filed until
after the reply brief was filed and thus preverddter parties from challenging the

information?® But in this proceeding, briefing has not conchiideply briefs are to be

18 OcCC Initial Brief at 22; PUCO Staff Initial Brieft 5, 7.
7 Allen v. Pub. Util. Comm(1988), 40 Ohio St.3d 184, 186.

181n the Matter of the 2010 Long Term Forecast Repbthe Ohio Power Company and Related Mafters
Case No. 10-501-EL-FOR, et al., Opinion and Ordangqary 9, 2013).

1% Memorandum Contra at 2.

% The initial hearing in that case was held in Ma262 and the motion for administrative notice Vites!
in January 2013. See Case No. 10-501-EL-FOR, @plnion and Order at 2-3, 13. Briefing of that
portion of the case occurred in April and May o301d. at 3.

% Memorandum Contra at 3, citiig the Matter of the Application of Columbus SoutHeower for
Approval of an Electric Security PlaG@ase No. 08-917-EL-SSO, et al., Opinion and O¢@etober 3,
2011).

2)d.



filed on December 15, 20¥8. Hence, Duke still has an opportunity in this @eding to
present its position concerning the PUCO Staff'seDaination.

Duke also cites to the PUCQO'’s decision in a gas edwere an OCC motion to
take administrative notice was denfédThere, OCC had filed a motion asking the
PUCO to take administrative notice of two documérds Duke’s website containing
frequently asked questions and answers about manuéa gas plant sites that were at
issue in the cas®. In opposing OCC's motion in the gas case, Duke@d, among other
things, that the website documents in questiondeseh available on Duke’s website
since the time the application was filed in theecdsDuke also asserted that the
documents had been referenced in testimony fileDude in that case as well as in
PUCO Staff data requests that were served on &Q€was for these reasons — and
these reasons alone — that the PUCO denied OCQismmo that case:

As pointed out by Duke, the website documents ateew
documents recently posted by Duke on its websatber, they
have been on Duke’s website for at least threesyaaal, in fact,

the website has been referenced in discovery atidni@ny in
these cases.

In this proceeding, however, the PUCO Staff’'s Dmieation had not yet been
docketed in Case No. 10-2326-GE-RDR when the hgaoncluded on October 15,

2015. Hence, although the issue had been discas$exhring, the PUCO Staff's

B ge@lr. at 239.

24 Memorandum Contra at 3-4, citiig the Matter of the Application of Duke Energy @Hnc. for an
Increase in Gas Rate€ase No. 12-1685-GA-AIR, et al., Opinion and @r@éovember 13, 2013).

%5 Seeid. at 6.
%1d. at 7.
27d.

28d. at 8. The PUCO also noted that administrativica®f the documents would be used to discredit th
sworn testimony of witnesses whom parties had amppertunity to depose and cross-examilte. That
is not the purpose of OCC’s Motion in this case.
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Determination is a new fact that is relevant ts ttase. And, unlike the gas case
discussed above, Duke still has an opportunityésgnt its views regarding the PUCO
Staff's Determination in this case in its replydsri

D. Duke is not prejudiced by the PUCO taking the rquested
administrative notice.

To be clear, OCC offered into evidence in this pesting the stipulation and
recommendation approved by the PUCO in Case N@3PB-GE-RDR° The
stipulation, approved by Opinion and Order of JU&e2012, provided that Duke would
file a base distribution rate case within one yater the PUCO Staff determined that
Duke’s SmartGrid hardware and systems had beendafployed®® Duke was a
signatory to the stipulation and, thus, agreedhéoprocess that would trigger its filing of
a base distribution case. Duke did not objechéoadmission of the stipulation into
evidence in this proceedir.

All that OCC is seeking is that the PUCO take r@ti€the PUCO Staff's
Determination — which has not been filed in theka#dan this proceeding. Duke cannot
contest that it has been given notice of the PUGLGl'S Determination. Nor can it
credibly argue that it does not have an opportuiitiebut the fact that the PUCO Staff
has made its Determination. Theoretically, Dukel@¢woebut that the PUCO Staff made
its Determination through filings in its initial oeply brief>> However, practically, the
fact that the PUCO Staff made the Determinationi¢tvirs all that is needed to trigger

Duke’s obligation) cannot be debated. The Deteation was filed with the PUCO in

*OCC Ex. 2.
%d., at 6, n. 4, and 7, paragraph d.
¥ Tr. at 126.

321n addition, it has been almost two months siteeRUCO Staff docketed its Determination and Duke
has not challenged the Determination in Case N@a3@B-GE-RDR.
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Case No. 10-2326-GE-RDR. It is an undisputabléftacwhich the doctrine of

administrative notice was created.

. CONCLUSION
Duke’s arguments against OCC’s Motion are unfounde@C has shown good
cause for the PUCO to take administrative noticeis proceeding of the PUCO Staff's
Determination in Case No. 10-2326-GE-RDR. The PWhB0uld grant OCC’s Motion.
Respectfully submitted,
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