
BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Adoption of Ohio

Admin. Code Chapter 4901:1-2 Con-

cerning Rules Involving the Under-
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Case No. 15-282-AU-ORD

_______________________________________________

INITIAL COMMENTS OF

JOINT COMMENTERS

_______________________________________________

Duke Energy Ohio, Columbia Gas of Ohio, Inc., Vectren Energy Delivery

of Ohio, Inc., Ohio Power Company, Ohio Edison Company, The Cleveland Elec-

tric Illuminating Company, The Toledo Edison Company, The Dayton Power

and Light Company, Ohio Cable Telecommunications Association, Ohio Telecom

Association and Ohio Oil and Gas Association (together “Joint Commenters”)

hereby submit the following comments to the Commission Staff’s proposed rules

to implement Substitute Senate Bill 378 (“SB 378”) into Ohio Admin. Code Chap-

ter 4901:1-2. The Joint Commenters are committed to ensuring the safety of utili-

ty underground infrastructure throughout Ohio. The proposed rules are a first

step to ensure compliance with Ohio’s one-call laws and safe excavation stand-

ards. The Joint Commenters generally support Staff’s proposed rules and offer

several proposed clarifications to the new language.

(1) Clarifying and Utilizing the Definition of “Respondent”

Initially, Staff proposes a definition for “Respondent” in Ohio Admin.

Code 4901:1-2-01(L) – the person responsible for the compliance failure. The Joint

Commenters recommend clarifying this definition to state the “person” who is a

Respondent is the same “person” as defined in R.C. 3781.25. Additionally, the

word “alleged” should be used in the definition of respondent because no de-

termination of culpability has been made at the time term is defined. Therefore,

the Joint Commenters propose the following change to Ohio Admin. Code

4901:1-2-01(L):
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(L) “Respondent” means the person, as defined in 3781.25 of the Revised

Code, responsible for the alleged compliance failure.

The Joint Commenters further recommend incorporating this defined

term throughout Chapter 4901:1-2, which currently does not incorporate the

term. Therefore, Joint Commenters propose the following changes:

Ohio Admin. Code 4901:1-2-11

(B) Not later than ten business days after receiving a request for inquiry,

the staff shall notify the Respondent person responsible for the alleged

compliance failure that the request for inquiry was made.

(C) The Respondent person responsible for the alleged compliance failure

may respond to the request for inquiry by providing any information that

the person considers relevant to the inquiry, including an admission of the

compliance failure, not later than thirty days after being notified by the

staff.

Ohio Admin. Code 4901:1-2-13

(A) Within ten business days of receiving a completed report of inquiry,

the staff will serve upon the person that requested the inquiry and the Re-

spondent person responsible for the compliance failure a letter notifying

the participants of any fine or penalty or of a no-enforcement determina-

tion…

Ohio Admin. Code 4901:1-2-14

(A) The Respondent A person responsible for a compliance failure upon

whom a letter has been served in accordance with paragraph (A) of rule

4901:1-2-13 of the Administrative Code who fails within sixty days to pay

the fine or who fails to begin compliance with the penalty within thirty

days after the letter shall be in default unless reconsideration in accord-

ance with section 4913.25 of the Revised Code is requested….

Ohio Admin. Code 4901:1-2-15

(A) Not later than thirty days after receiving notice under rule 4901:1-2-13

of the Administrative Code, either the person that requested the inquiry
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or the Respondent person responsible for the compliance failure may file

a written application for reconsideration with the commission. The appli-

cation for reconsideration must state with particularity the grounds for re-

consideration.

(2) Amending Definitions of “Participant” and “Violation”

The Staff has provided a definition of the term “Participants” in

Rule 4901:1-2-01(J). It should be modified to read as follows:

(J) “Participants” means the person that requested the

inquiry and the person responsible for the alleged

compliance failure and any persons permitted to in-

tervene after commencement of a proceeding.

The Staff has also provided a definition of the term “Violation” in subsec-

tion (O). The Joint Commenters believe that the term “violation” should be lim-

ited to conduct, acts, or failure to act prohibited by the statute. Thus, the Joint

Commenters recommend that the definition of “Violation” should be amended

to read as follows:

(O) “Violation” means any conduct, act, or failure to act,

prohibited by Chapter 4913 of the Revised Code. stat-

ute or commission rule or order.

(3) Clarifying the inquiry provision of 4901:1-02-11

Staff’s proposed rules closely follow S.B. 378, and include many of the im-

portant technical terms and processes negotiated in the General Assembly. While

incorporating the key processes, the rules do not specify the statutory require-

ments for an inquiry. Therefore, to model R.C. 4913.05(B), the Joint Commenters

recommend the following change to Ohio Admin. Code 4901:1-2-11:

(A) An aggrieved person may seek an inquiry with the staff. The request

for inquiry must be made no later than ninety days after discovering the

alleged compliance failure. A request for inquiry shall not, by itself, cause

the creation of a formal proceeding at the commission. A request for an

inquiry shall state, at a minimum and with particularity:

(1) name of the Respondent,
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(2) date of the compliance failure,

(3) nature of the compliance failure,

(4) location of the compliance failure, and

(5) any other information that the requestor considers relevant.

Further, the Joint Commenters recommend that the Commission modify

4901:1-2-11 and clarify the process for an aggrieved person to initiate an inquiry,

as well as the process for responses to any such inquiry. Additionally, the Joint

Commenters recommend that subsection (B) of the rule be modified to provide

timely notice of the request for inquiry. Accordingly, the Joint Commenters rec-

ommend the following changes to 4901:1-2-11(B):

Not later than five ten business days after receiving a request for inquiry

the staff shall notify the Respondent person responsible for the alleged

compliance failure that the request for inquiry was made. Included as

part of the notice shall be the request for inquiry and any supporting ma-

terials provided by the person making the request in support of that re-

quest.

Similarly, in order to preserve fully Respondent’s due process rights to

understand exactly what the basis is for any finding of a violation and any evi-

dence discovered in the course of the investigation that would tend to disprove

the occurrence of a violation, the report that staff provides to the underground

technical committee should also be provided to Respondent along with any ex-

culpatory material. Joint Commenters recommend, therefore, the following ad-

ditions to proposed 4901:1-2-11(E):

(E) A report of each inquiry will be made by the staff to the underground

technical committee and provided to Respondent. The inquiry report

should include any documentary, photographic, or other evidence which

has been collected regarding the alleged violation all material collected in

the course of the proceeding including any documentary and photograph-

ic evidence. This report shall not contain a recommendation as to the im-

position of a fine or penalty or as to whether any enforcement action

should be taken.

Finally, proposed rule 4901:1-2-11 (G) allows for the issuance of a subpoe-

na “upon the request of the staff or upon the request of the underground tech-

nical committee.” The Joint Commenters suggest that the phrase “upon the re-

quest of the staff or” be deleted as the Staff is not a party for discovery purposes
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under the Commission’s procedural rules (OAC Chapter 4901-1) and does not

have authority to request a subpoena. The Joint Commenters believe that the

power to request a subpoena should not be made available to the Staff until after

the initial report is completed. Once the matter becomes formal and the Commis-

sion is involved, then subpoenas may be issued. Therefore, the Joint Commenters

suggest the following change:

(G) The commission, the legal director, the deputy legal director, or an at-

torney examiner may issue subpoenas, upon the request of the staff or up-

on the request of the underground technical committee, to support the in-

vestigation of an inquiry . . .

(4) Other Proposed Changes

Ohio Admin. Code 4901:1-2-03 “Duties of the Underground Technical

Committee”

This rule sets forth the duties of the Underground Technical Committee

(“UTC”). Subsection (E) purportedly allows the Underground Technical Com-

mittee to perform any additional duties as may be required under this chapter.

The rule is vague and subjective, allowing the UTC to set its own scope of in-

quiry. Further the statute does not authorize the performance of any such addi-

tional duties. Thus, the Joint Commenters recommend that subsection (E) be de-

leted from this rule.

Ohio Admin. Code 4901:1-2-09 “Registration Requirements”

R.C. 4913.03(A) requires registration with the Commission and the pay-

ment of a safety registration fee not to exceed $50 annually, which the Commis-

sion may lower if the Commission determines lowering the registration to be

necessary.

Subsection (B) of proposed 4901:1-2-09 allows the Commission to charge a

“discounted” registration fee to “recognize compliance” for those without

fines/penalties. The Joint Commenters believe that the Commission’s discretion

was to be exercised if it was deemed that the $50 fee was too high, not to “recog-

nize compliance.” Reducing the $50 fee down to something greater than zero

would not appear to provide a great deal of incentive. On the other hand, the

Commission must be concerned with making sure that there is sufficient cash
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flow for the operation of the program as it cannot increase the fee beyond $50 to

cover costs. The Joint Commenters believe that subsection (B) should be rewrit-

ten to be consistent with the statute as follows:

(B) To recognize compliance, The commission may lower

the $50 registration fee if it determines it to be neces-

sary. may charge a discounted safety registration fee

to those registrants that have no fines or penalties as-

sessed against them in the previous calendar year.

Ohio Admin. Code 4901:1-2-10 (Service during the investigation of an

alleged compliance failure)

Subsection (B) of this rule provides for service to parties and allows for

that service to be given to a business address or entity. The Joint Commenters be-

lieve it is important that notices of alleged compliance failures be sent to the ap-

propriate office. The Joint Commenters recommend that the Commission allow

entities to submit an address upon which they wish to have all notices sent con-

cerning any request for inquiry. Thus, the Joint Commenters recommend that

subsection (B) have added the following language:

(3) If the participant wants to have notices or requests for

inquiries served at a particular address, such a partic-

ipant may contact the Commission and request ser-

vice at such a specific address.

Ohio Admin. Code 4901:1-2-13 (Notice of a completed report of inquiry)

The proposed language in Ohio Admin. Code 4901:1-2-13(B) allows the

“director of the service monitoring and enforcement provision or the director’s

designee . . . to impose any fine or penalty set forth in section 4913.151 of the Re-

vised Code.” Sections 4913.19, 4913.21, and 4913.22 of the Revised Code identify

the Commission as the entity that may impose fines. Explicit statutory authority

is provided to the Commission itself in R.C. 4913.21 to impose any fine or penal-

ty that results from R.C. 4913.151. Section 4913.21 of the Revised Code provides

“[e]xcept as provided in sections 4913.171 and 4913.19 of the Revised Code, the

public utilities commission shall impose every recommendation made under

section 4913.15 or 4913.16 of the Revised Code by the underground technical

committee.” (emphasis added). Fines and penalties may be imposed only by the
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Commission, and not by members of the Commission’s Staff. Accordingly, the

Joint Commenters recommend that subsection (B) be rewritten as follows:

(B) The Director of the Service Monitoring and Enforce-

ment Department or the Director’s designee has the

authority to recommend impose any fine or penalty

set forth in Sections 4913.15(B)(1) and (C)(1), Revised

Code.

Ohio Admin. Code 4901:1-2-14 (Default)

Staff’s proposed rule set forth in Ohio Admin. Code 4901:1-2-14 (A) pro-

vides that a person who has been found to be responsible for a compliance fail-

ure and fails to pay the fine or comply with the penalty within 60 days shall be in

default and deemed to have admitted liability and waived all rights to further

contest the fine or penalty. This rule appears to be in conflict with the due pro-

cess provisions set forth in Chapter 4913 of the Revised Code.

Sections 4913.15 through 4913.251 of the Revised Code detail the due pro-

cess for inquiries filed under 4913.05 of the Revised Code. The process includes

an investigation and recommendation made by the Underground Technical

Committee and imposition of a fine or penalty only by the Commission. Im-

portant to the process is the right to have the ultimate determinations concerning

compliance made by the Commission and the statutory right to reconsideration,

rehearing and appeal. There is nothing in the statute that implies waiver of these

due process rights for the failure to pay a fine or comply with a penalty within 60

days. Default should only apply 60 days after a determination by the Commis-

sion, consistent with R.C. 4913.22. Consequently, the Commission may not,

through its rulemaking process, deprive a party of a process established by stat-

ute.

Furthermore, R.C. 4913.50 provides that “[n]o finding, determination, or

recommendation of the underground technical committee, no decision of the

public utilities commission under this chapter, and no no-enforcement determi-

nation under this chapter shall be determinative of civil liability in a private

cause of action for personal injury or property damage.” This statutory language

conflicts with the rule’s proposal that any person who fails to pay a fine or com-

ply with a penalty within sixty or thirty days be deemed to have admitted the

occurrence of the violation and will have waived all further rights to contest lia-

bility.
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Accordingly, the Joint Commenters respectfully request that the Commis-

sion modify this rule so that it mirrors the statutory process and provisions set

forth in Chapter 4913, Revised Code.

Ohio Admin. Code 4901:1-2-18 (Payment of fines)

The Joint Commenters recommend that this rule be modified to recognize

that only the Commission may impose a fine recommended under Section

4913.151, Revised Code. Accordingly, Division (B) should be modified to change

“fine demanded in the notice” to “fine recommended in the notice.” Additional-

ly, as noted above the Commission may not waive a party’s statutory rights by

rule. The statutory process set forth in Chapter 4913, Revised Code, and dis-

cussed above, provides parties a statutory right to have the ultimate determina-

tions concerning compliance made by the Commission, a right to seek reconsid-

eration of an imposed fine, penalty, or no enforcement action, and provides par-

ties the ability to seek further rehearing and appeal under Section 4913.251, Re-

vised Code, and Chapter 4903, Revised Code. The rule’s requirement that full

payment of a fine prior to a final Commission order terminates all further pro-

ceedings conflict with these statutory provisions.

Additionally, early payment of a fine should never be considered an ad-

mission of the occurrence and, therefore, the last section of Division (B) should

be stricken. Such a rule would encourage delayed payments and would likely

lead to untimely payments of fines. Further, the relevant statutory provisions re-

quire a fine to be paid within sixty days, but the rehearing process to produce a

final Commission order may (and often does) take longer than sixty days. There-

fore, the statutes require a party to pay a fine without respect to whether the

Commission has issued a final order. Compliance with a statutory provision

should be not deemed an admission of guilt for purposes of considering an enti-

ty’s history of violations.

Accordingly, the Joint Commenters respectfully request that the Commis-

sion modify this rule.

Ohio Admin. Code 4901:1-2-19 (Damage prevention grant program pro-

cedures).

This proposed rule provides the director of the service monitoring and en-

forcement department or his/her designee the authority to award funds from the

underground utility damage prevention grant program. Section 4913.31, Revised
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Code, provides that the Commission may administer such a program and sub-

section (B) specifically provides that the Commission shall determine the appro-

priate amount of any grant issued under the program. Again, the authority to

take action is granted by statute to the Commission and not its Staff or the direc-

tor of the service monitoring and enforcement department or his/her designee.

Accordingly, the Joint Commenters recommend that this rule be modified to

provide that the Commission may award grants under the program.

Ohio Admin. Code 4901:1-2-20 “Annual Reports to the General Assembly”

Subsections (A), (B), (C), and (D) refer to reporting “Registrations,” “In-

vestigations,” “Inquiries Submitted,” and “UTC’s Recommendations.” The Joint

Commenters believe that this rule is intended to submit the numbers of such reg-

istrations, investigations, inquiries submitted and UTC recommendations as op-

posed to including actual investigations as part of the report.

The Joint Commenters recommend that Rule 4901:1-2-20(A) through (D)

be rewritten to insert the phrase “The number of” at the beginning of each of

these subsections. Thus, the annual report would include the number of registra-

tions, the number of investigations conducted by the Commission, the number of

inquiries submitted to the Underground Technical Committee and the number of

the Underground Technical Committee’s recommendations.

Additionally, subsection (H) allows the Commission to include any other

pertinent information it feels the General Assembly needs in the review of this

report. The Joint Commenters are concerned that this miscellaneous category

could be construed to include confidential information. Such confidential infor-

mation should be excluded. The Joint Commenters recommend that subsec-

tion (H) be modified to read as follows:

(H) Any other pertinent information, excluding confiden-

tial information, the commission believes feels the

General Assembly need in the review of this report.

The Joint Commenters support the continued efforts of the Commission

Staff to ensure the continued protection of underground infrastructure. There-

fore, for the reasons stated herein, the Joint Commenters respectfully request that

the Commission accept the proposed changes to Chapter 4901:1-2 discussed

above.
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Respectfully submitted by,

Columbia Gas of Ohio, Inc.

/s/ Brooke E. Leslie

(Counsel of Record)

Brooke E. Leslie (Reg. No. 0081179)

290 W. Nationwide Blvd.

P.O. Box 117

Columbus, Ohio 43215

Tel: (614) 460-5558

Email: bleslie@nisource.com

(Willing to accept service via email)

Counsel for Columbia Gas of Ohio,

Inc.

Duke Energy Ohio

/s/ Jeanne W. Kingery

Jeanne W. Kingery (Reg. No. 0012172)

Associate General Counsel

Duke Energy Business Services LLC

155 East Broad Street, 21st Floor

Columbus, Ohio 43215

Tel: (614) 222-1334

Email: Jeanne.Kingery@duke-

energy.com

(Willing to accept service via email)

Counsel for Duke Energy Ohio

Vectren Energy Delivery of Ohio, Inc.

/s/ Andrew J. Campbell

Andrew J. Campbell (0081485)

WHITT STURTEVANT LLP

The KeyBank Building, Suite 1590

88 East Broad Street

Columbus, Ohio 43215

Telephone: (614) 224-3911

mailto:Jeanne.Kingery@duke-energy.com
mailto:Jeanne.Kingery@duke-energy.com
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Facsimile: (614) 224-3960

campbell@whitt-sturtevant.com

(willing to accept service by email)

Counsel for Vectren Energy Delivery of

Ohio, Inc.

The Dayton Power and Light Company

/s/ Randall V. Griffin

Randall V. Griffin (Reg. No. 0080499)

1065 Woodman Drive

Dayton, OH 45432

Telephone: (937) 259-7221

Telecopier: (937) 259-7813

Email: randall.griffin@aes.com

(willing to accept service via email)

Counsel for the Dayton Power and Light

Company

Ohio Edison Company, The Cleveland

Electric Illuminating Company, The Toledo

Edison Company

/s/ James W. Burk

James W. Burk (Reg. No. 0043808)

76 S. Main Street

Akron, Ohio 44308

Tel: (330) 348-5861

Email: burkj@firstenergycorp.com

mailto:burkj@firstenergycorp.com
mailto:randall.griffin@aes.com
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Counsel for Ohio Edison Company, The

Cleveland Electric Illuminating Company,

The Toledo Edison Company

Ohio Power Company

/s/ Steven T. Nourse

Steven T. Nourse (Reg. No. 0046705)

American Electric Power Service Corp.

1 Riverside Plaza, 29th Floor

Columbus, OH 43215

Tel: (614) 716-1915

Email: stnourse@aep.com

(willing to accept service via email)

Counsel for Ohio Power Company

OHIO TELECOM ASSOCIATION

/s/ Scott E. Elisar

Scott E. Elisar (Reg. No. 0081877)

(Counsel of Record)

McNees Wallace & Nurick LLC

21 E. State Street, 17th Floor

Columbus, Ohio 43215

(614) 719-2850 (Direct Dial)

(614) 395-3925 (Mobile)

(614) 469-4653 (Fax)

selisar@mwncmh.com

(willing to accept service via email)

ATTORNEY FOR OHIO TELECOM ASSOCI-

ATION
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Ohio Cable Telecommunications Asso-

ciation

/s/ Stephen M. Howard

Stephen M. Howard (Reg. No. 0022421)

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43215

(614) 464-5401 (Direct Dial)

e-mail: smhoward@vorys.com

(willing to accept service via email)

Attorney for Ohio Cable Telecommu-

nications Association

OHIO OIL AND GAS ASSOCIATION

/s/ Michael J. Settineri

Michael J. Settineri (Reg. No. 0073369)

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43215

(614) 464-5462 (Direct Dial)

e-mail: mjsettineri@vorys.com

(willing to accept service via email)

Attorney for Ohio Oil and Gas Associ-

ation

mailto:mjsettineri@vorys.com
mailto:smhoward@vorys.com
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