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I. INTRODUCTION 

The Public Utilities Commission of Ohio (“Commission” or “PUCO”) should grant the 

motion filed by Environmental Law & Policy Center (“ELPC”), seeking to compel a discovery 

response from Ohio Edison Company, The Cleveland Electric Illuminating Company, and The 

Toledo Edison Company (collectively, “FirstEnergy” or “Companies”).  FirstEnergy has failed 

to provide an adequate answer to ELPC Discovery Set 2, Interrogatory 5, which seeks important 

information regarding whether FirstEnergy considered the reliability and resource diversity 

issues it claims to be driving the Economic Stability Program proposal in its Electric Security 

Plan (“ESP”) application, when it eliminated its energy efficiency (“EE”) and peak demand 

reduction (“PDR”) programs in Case No. 12-2190-EL-POR.  FirstEnergy’s response cuts off 

ELPC’s ability to seek a full response based on deposition testimony that does not address the 

interrogatory posed and that comes from a witness who apparently lacks relevant factual 

knowledge.  The Commission must require FirstEnergy to answer Interrogatory 5 as posed by 

ELPC without further evasion. 
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II.  ARGUMENT 

A. The Moul Deposition Testimony Does Not Constitute an Adequate Response 
to ELPC Interrogatory 5. 

 
 Interrogatory 5 specifically asks about the relationship between FirstEnergy’s 

consideration of EE and PDR resources in this case and its treatment of EE and PDR programs in 

Case No. 12-2190-EL-POR: 

Given the concerns articulated in the Moul Testimony from page 7, line 3 through 
page 8, line 21, explain why FirstEnergy filed an application to amend its 
portfolio plan to eliminate certain energy efficiency and peak demand reduction 
programs from its portfolio plan in Case No. 12-2190-EL-POR.1 
 

 FirstEnergy’s memorandum contra ELPC’s motion to compel principally focuses on the 

argument that it fully responded to Interrogatory 5 through deposition testimony by Mr. Moul to 

the effect that energy efficiency and peak demand reduction programs cannot “address any of 

these purposes [of resource diversity discussed in his direct testimony] . . . because demand 

reduction and energy efficiency don’t produce a single megawatt.”2  As already discussed in 

ELPC’s original motion to compel, this testimony does not constitute an adequate answer to 

Interrogatory 5.3   

Fundamentally, it is not clear from this testimony how Mr. Moul’s view of the potential 

role of EE and PDR resources in this proceeding relates to FirstEnergy’s rationale for reducing 

its offering of EE and PDR programs in Case No. 12-2190-EL-POR – exactly the information 

sought by Interrogatory 5.  Indeed, FirstEnergy itself asserted in its memorandum contra that 

“Mr. Moul stated that there was no connection between his testimony regarding the need for 

generation resource diversity, and the reasons as to why the Companies chose to amend their 

                                                 
1 ELPC Mot. to Compel, Attachment A at 8 (Feb. 24, 2015). 
2 Moul Dep. at 151:14-18 (Jan. 15, 2015) (cited in FirstEnergy Mem. Contra at 3, 6 (Mar. 10, 
2015)). 
3 ELPC Mot. to Compel at 9-10 (Feb. 24, 2015). 
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EE/PDR programs in a completely unrelated proceeding.”4  This statement is an over-reading of 

Mr. Moul’s deposition at best, given that he never provided any testimony specifically regarding 

FirstEnergy’s amendment of its EE and PDR plan in Case No. 12-2190-EL-POR.  Moreover, 

FirstEnergy has never suggested that he has any knowledge regarding that case (particularly as 

an employee of FirstEnergy Solutions Corp. rather than the FirstEnergy distribution utilities).  

But in any case, even if this description of Mr. Moul’s testimony were accurate, it would merely 

highlight the need for FirstEnergy to provide a response to Interrogatory 5 from someone who 

does have knowledge about its “reasons as to why the Companies chose to amend their EE/PDR 

programs” and whether they are consistent with Mr. Moul’s testimony regarding the “need for 

generation resource diversity.” 

B. Mr. Moul’s Testimony Does Not Establish That Interrogatory 5 Seeks 
Irrelevant Information. 

 
 Mr. Moul’s testimony does not show, as FirstEnergy suggests, that Interrogatory 5 seeks 

information that “is irrelevant and not likely to lead to the discovery of admissible evidence.”5  

ELPC explained in its motion to compel that it seeks information regarding the connection 

between FirstEnergy’s treatment of EE and PDR resources in this case and in Case No. 12-2190-

EL-POR in order to investigate potential discrepancies in FirstEnergy’s views or at least 

establish that FirstEnergy has taken a consistent position on this issue across various 

proceedings.6  FirstEnergy does nothing to explain why that information would not be potentially 

relevant, simply reiterating the substantive view that EE and PDR resources cannot be used to 

address resource diversity concerns.7  ELPC is prepared to litigate the merits of FirstEnergy’s 

                                                 
4 First Energy Mem. Contra at 5. 
5 Id. at 6. 
6 ELPC Mot. to Compel at 7-9. 
7 FirstEnergy Mem. Contra at 7. 
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position on this issue, but in the meantime, we have a right under Ohio Admin. Code 4901-1-

16(B) to seek discovery calculated to determine whether FirstEnergy has applied the same 

substantive views in other circumstances. 

 C. FirstEnergy’s Other Objections Are Unfounded. 

 FirstEnergy also asserts that Interrogatory 5 is argumentative, has been mischaracterized 

by ELPC, and is vague.8  None of these objections holds water. 

 FirstEnergy contends that Interrogatory 5 is argumentative because it “assumes some sort 

of inconsistency between Mr. Moul’s statements regarding the need for resource diversity in a 

generation fleet and the Companies’ actions in following Senate Bill 310 regarding the 

amendment of EE/PDR programs.”9  That is not an assumption contained in the interrogatory; 

ELPC is in fact trying to find out whether there is any such inconsistency.  That ELPC might use 

such an inconsistency as the basis for arguments on the merits does not render Interrogatory 5 

itself argumentative.   

 FirstEnergy’s assertion that ELPC has mischaracterized Interrogatory 5 is simply untrue.  

FirstEnergy cites the statement from the Motion to Compel that “there are a number of potential 

answers to ELPC’s Interrogatory 5 that might be relevant to determining how FirstEnergy’s 

views regarding resource diversity as expressed here relate its concurrent decision to cut back on 

its EE and PDR programs.”10 According to FirstEnergy, that summary discussion of 

Interrogatory 5 constitutes an attempt to “divorce[] ELPC Set 2-INT-5 from the direct testimony 

of Mr. Moul.”11  It is difficult to understand what FirstEnergy means, given that the quoted 

excerpt directly references the “resource diversity” issues discussed by Mr. Moul in his 

                                                 
8 FirstEnergy Mem. Contra at 8-9. 
9 Id. at 8. 
10 FirstEnergy Mem. Contra at 9 (citing ELPC Mot. to Compel at 8). 
11 FirstEnergy Mem. Contra at 9. 
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testimony.  Regardless, ELPC has never tried to expand Interrogatory 5 beyond its original 

scope, and the instant Motion to Compel simply seeks the requested response as to how Mr. 

Moul’s testimony regarding resource diversity relates to FirstEnergy’s decisionmaking in Case 

No. 12-2190-EL-POR. 

 Finally, Interrogatory 5 is not vague in its reference to the “concerns articulated in the 

Moul testimony.”  That language is accompanied by a citation to specific portions of Mr. Moul’s 

direct testimony regarding resource diversity justifications for FirstEnergy’s proposed Economic 

Stability Program.  Any confusion on FirstEnergy’s part appears to come from its belief that Mr. 

Moul’s “deposition testimony on the very subject” of resource diversity should suffice as a 

response to Interrogatory 5.  But as discussed above, that testimony on EE and PDR resources as 

part of resource diversity does not speak to FirstEnergy’s actions regarding its EE and PDR 

programs in Case No. 12-2190-EL-POR.  FirstEnergy must provide that additional information 

in order to adequately answer Interrogatory 5. 

III. CONCLUSION 

 For the reasons set forth above, ELPC requests that the Commission grant its Motion to 

Compel. 

Date: March 17, 2015    Respectfully submitted, 
 
 /s/ Madeline Fleisher   
Madeline Fleisher  
Staff Attorney 
Environmental Law & Policy Center 
21 W. Broad St., Suite 500 
Columbus, OH 43215 
P: 614-670-5586 
F: 614-487-7510 
mfleisher@elpc.org 
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