BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Complaint )
of United Services Automobile Association, )
)

Complainant, ) Case No. 14-1176-GA-CSS
v )
)
NiSource Inc. et al, )
)
Respondents. )

REPLY MEMORANDUM IN SUPPORT OF THE
MOTION TO DISMISS FIRST AMENDED COMPLAINT
OF COLUMBIA GAS OF OHIO, INC.

1. Introduction

Respondent Columbia Gas of Ohio, Inc. (“Columbia”) has moved to dis-
miss Complainant United Services Automobile Association’s (“USAA”) First
Amended Complaint against Columbia because the claims USAA has alleged are
not properly before the Public Utilities Commission of Ohio (“Commission”),
USAA has failed to state reasonable grounds for complaint and has not complied
with the Commission’s pleading requirements, the Commission does not have
authority to hear subrogation claims like USAA’s, and public policy disfavors
USAA’s maintenance of substantively identical claims in both civil court and be-
fore the Commission.! In response, USAA mischaracterizes Columbia’s demon-
stration that USAA has failed to comply with the Commission’s pleading re-
quirements, insists that controlling authority prohibiting the Commission from
adjudicating USAA’s subrogation rights does no such thing, and misapplies the
law controlling the Commission’s lack of jurisdiction over USAA’s manifestly
tort-related claims. USAA’s arguments lack merit. The Commission should dis-
regard them and dismiss USAA’s First Amended Complaint in its entirety.

1 Mot. to Dismiss First Am. Compl. of Columbia Gas of Ohio, Inc. (Dec. 29, 2014).
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2. Law and Argument

21 The Commission should dismiss USAA’s First Amended Com-
plaint because USAA has failed to comply with the Commis-
sion’s pleading requirements.

In response to Columbia’s demonstration that USAA has failed twice to
comply with the Commission’s requirements that a complaint include “a state-
ment which clearly explains the facts which constitute the basis of the com-
plaint,”> USAA argues only that “[a] claimant need not specify on which statuto-
ry subsection it rests its claims.”? USAA’s response mischaracterizes Columbia’s
argument on this point.

Columbia has not asserted that USAA’s First Amended Complaint is defi-
cient for failing to identify the legal bases for its claims. Rather, USAA’s First
Amended Complaint, like its original complaint, fails to meet the Commission’s
basic pleading standard because it fails to identify the factual bases for its claims.*
USAA asserts that “Columbia *** commit[ted] multiple breaches of care culmi-
nating in [a] fire.”> But, rather than describing the specific actions it believes
caused the fire at the Wood residence, USAA offers the Commission only a list of
broadly described categories of legal duties® and an assurance that discovery will
reveal evidence to support its conclusory contentions.”

USAA’s First Amended Complaint does not contain any facts that demon-
strate that the Commission’s administrative expertise is necessary to resolve its
claims, or that Columbia’s ambiguously alleged actions constitute a practice
normally authorized by it. As Columbia previously explained, it is impossible to
determine from USAA’s First Amended Complaint that USAA’s claims are
properly before the Commission. Because USAA only describes Columbia’s pur-
ported wrongdoing in generalities and legal conclusions, USAA has failed to
show its claims are within the Commission’s jurisdiction.

2 Ohio Adm. Code 4901-9-01(B).
3 USAA Response Contra Respondent’s Mot. to Dismiss First Am. Compl. at 2 (Jan. 13, 2015).

4 See Mot. to Dismiss of NiSource Inc. and Columbia Gas of Ohio, Inc. at 5-7 (July 23, 2014); Reply
Mem. Supp. Mot. to Dismiss of NiSource Inc. and Columbia Gas of Ohio, Inc. at 2-5 (Aug. 21,
2014); Mot. to Dismiss First Am. Compl. of Columbia Gas of Ohio, Inc. at 2 (Dec. 29, 2014).

5 USAA Response Contra Respondent’s Mot. to Dismiss First Am. Compl. at 4 (Jan. 13, 2015).
¢ See First Am. Compl. | 17.
7 USAA Response Contra Respondent’s Mot. to Dismiss First Am. Compl. at 4 (Jan. 13, 2015).
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22 The PUCO has no jurisdiction over subrogation claims because it
lacks authority to determine insurers’ subrogation rights.

USAA attempts to avoid controlling Ohio Supreme Court precedent re-
garding the Commission’s lack of authority to determine subrogation rights by
ignoring key language in that decision.® The Court’s decision in Allstate Insurance
v. Cleveland Electric llluminating, however, is dispositive of this case.’

In Allstate, an insurer brought a subrogation claim against an electric utili-
ty in common pleas court, alleging the utility was negligent!® in responding to
customer calls regarding a tree limb that had fallen on a power line, causing a
fire.!! The utility moved to dismiss the complaint, arguing the Commission had
exclusive jurisdiction over the case because it related to the utility’s service.!? The
trial court denied the utility’s motion, but the intermediate appellate court re-
versed, and the insurer appealed to the Supreme Court of Ohio.”* Adopting the
two-part jurisdictional test for which Allstate is known — (1) would resolving the
issues presented require the Commission’s “administrative expertise,” and (2) is
the utility action at issue a normal practice of the utility?!* — the Court held that
Allstate’s “claim of negligence was properly before the court of common pleas,”
not the PUCO.? In particular, the Court held that determining whether the utili-
ty’s delay was reasonable did not require the PUCO’s “expertise[.]”1

The Court then added that the Commission lacked jurisdiction to consider
subrogation claims anyway. Earlier in its decision, the Court noted the “PUCO is
not a court and has no power to judicially ascertain and determine legal rights
and liabilities.”'” At the opinion’s conclusion, the Court reiterated that “even if
Allstate had taken its complaint to PUCO, the commission lacks the authority to

8 USAA Response Contra Respondent’s Mot. to Dismiss First Am. Compl. at 2-3 (Jan. 13, 2015).

9 See Allstate Ins. Co. v. Cleveland Elec. Illum. Co., 119 Ohio St. 3d 301, 2008-Ohio-3917, 893 N.E.2d
824.

10 Allstate did not, as USAA contends (see USAA Mem. Contra at 3), concern a contract claim.
1 ]d. at T 2-3.

2]4. at ] 4.

13]d.

14 See id. at I 11-15.

16]d. at I 14.

17 (Citations omitted.) Id. at ] 6.



‘determine legal rights and liabilities.”!® For this reason, the Court commented,
“[i]t would have been wasteful and futile for Allstate to seek subrogation
through PUCO.””%

For the same reason, it would be “wasteful and futile” for USAA to seek
subrogation through the Commission. USAA brought its claims “as subrogee of
Roger and Joy Ellen Wood,” Columbia’s customers.?? USAA asserts that its sub-
rogation rights are based on “the principles of legal and equitable subrogation, as
well as the terms and conditions of the [Woods’] policy of insurance ***.”?! Legal
subrogation (also known as equitable subrogation)* “arises by operation of law
and applies when one person is subrogated to certain rights of another so that
the person is substituted in the place of the other and succeeds to the rights of the
other person.”? “Conventional subrogation,” in contrast, “is premised on the
contractual obligations of the parties, either express or implied.”?* Accordingly,
weighing USAA’s claims would require the Commission to determine USAA’s
legal rights under either the principle of equitable subrogation or the Woods’ in-
surance policy. Yet, “[tlhe PUCO is not a court and has no power to ascertain and
determine legal rights ***.”%

USAA would apparently have the Commission assume USAA has a right
of subrogation. But proving that right is an important condition to each of
USAA’s claims. Each count in USAA’s Amended Complaint depends on the as-
sertion that USAA is “legally and equitably subrogated *** to the Wood’s rights
to recovery ***.”?¢ Because the Commission lacks the authority to determine
USAA’s subrogation rights, the Commission must dismiss USAA’s Amended
Complaint.

18 (Citations omitted.) Id. at q 16.

19]d. at  16.

2 First Am. Compl. at 1 (Aug. 11, 2014).
2 1d. 9 13.

22 See Johnson v. Progressive Ins. Co., 11t Dist. Lake No. 98-L-102, 1999 Ohio App. LEXIS 6258, *13
(Dec. 23, 1999).

23 (Citation omitted.) Blue Cross & Blue Shield Mut. v. Hrenko, 1995-Ohio-306, 72 Ohio St. 3d 120,
121, 647 N.E.2d 1358.

24 1d.

% (Citations omitted). DiFranco v. FirstEnergy Corp., 2012-Ohio-5445, q 20, 134 Ohio St. 3d 144, 148,
980 N.E.2d 996.

2 First Am. Compl. 1] 19, 24, 29 (Aug. 11, 2014).
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2.3 USAA cannot bring substantively identical claims before both
the Commission and the Delaware County Court of Common
Pleas.

USAA has taken the position that it may file nearly duplicate claims both
here and in the Delaware County Court of Common Pleas “[blecause the same
fact pattern can be the basis for multiple claim types,” some of which “are exclu-
sively within PUCO'’s jurisdiction,” and others “that are for the courts.”?” This
position, too, is contrary to controlling Ohio Supreme Court precedent. The
Court was clear that the two-part jurisdictional test it adopted in Allstate must be
used to determine whether a trial court or the PUCO “has jurisdiction over a case
involving a public utility ***.”2 The DiFranco decision on which USAA attempts
to rely?® also made clear that “jurisdiction is not conferred in cases involving pub-
lic utilities based solely on the form of action.”* “Instead,” the Court held,
“courts must look to the substance of the allegations in the complaint to deter-
mine the proper jurisdiction.”3! USAA’s argument, that USAA may bring claims
in both the Commission and civil court if it labels its claims as both service-
related and tort-related, turns DiFranco on its head.

USAA misinterprets the Court’s DiFranco decision. There, the Court ap-
plied the Allstate test to only one of four claims that the plaintiffs originally
brought in common pleas court not because the test is to be applied on a claim-
by-claim basis, but because that claim was the only claim at issue on appeal.?? In-
deed, the Court’s decision that the fourth claim was within the Commission’s ex-
clusive jurisdiction (like the other three claims not before the Court on appeal)
was in harmony with Allstate’s direction that cases that are substantively service-
related are within the Commission’s exclusive jurisdiction.

27 USAA Response Contra Respondent’s Mot. to Dismiss First Am. Compl. at 3 (Jan. 13, 2015).
28 (Emphasis added.) Allstate, 2008-Ohio-3917, at I 11.

2 See USAA Response Contra Respondent’s Mot. to Dismiss First Am. Compl. at 3 (Jan. 13, 2015),
citing DiFranco, 2012-Ohio-5445.

30 (Citations omitted.) DiFranco, 2012-Ohio-5445, at 127.
31 (Citations omitted; emphases added.) Id.

32 DiFranco, 2012-Ohio-5445, at I 3 (“The sole issue before this court is whether the customers
properly filed their fraud claim in the common pleas court or whether that claim should have
been filed with the Public Utilities Commission of Ohio ***.”).

5



USAA'’s claims are also distinguishable from the claims at issue in DiFran-
co. Unlike the plaintiffs in DiFranco, who asserted a variety of claims purportedly
based in both contract and tort, USAA has brought essentially identical negli-
gence claims in both the PUCO and the common pleas court, as Columbia de-
tailed in its motion to dismiss USAA’s First Amended Complaint. 3

USAA'’s essentially identical claims, which arise from the same set of facts,
cannot be both service-related and service-unrelated. To allow both claims to go
forward in two different forums would render meaningless the General Assem-
bly’s grant to the Commission “of exclusive jurisdiction over service-related mat-
ters ***.”3¢ It is also against public policy for several reasons, as Columbia previ-
ously explained.® Finally, USAA’s claim that public policy supports its duplica-
tive, opportunistic, and wasteful behavior because USAA is entitled to “access to
a tribunal for disputes” rings hollow.* USAA already has access to a tribunal for
this dispute — the Delaware County Court of Common Pleas. It is not entitled to —
and should not be allowed to proceed before — two.

3. Conclusion

For the reasons set forth above, those set forth in Columbia’s December 29,
2014 motion to dismiss USAA’s First Amended Complaint, and the remaining
reasons set forth in Columbia and NiSource Inc.’s July 23, 2014 motion to dismiss
and August 21, 2014 reply in support thereof, the Commission should dismiss
USAA'’s First Amended Complaint and let USAA proceed before the proper tri-
bunal to hear its claims against Columbia (and other defendants), the Delaware
County Court of Common Pleas.

3 See Mot. to Dismiss First Am. Compl. of Columbia Gas of Ohio, Inc. at 4-5 (Dec. 29, 2014).
34 Allstate, 2008-Ohio-3917, at 6.
3 See Mot. to Dismiss First Am. Compl. of Columbia Gas of Ohio, Inc. at 6 (Dec. 29, 2014).

% See USAA Response Contra Respondent’s Mot. to Dismiss First Am. Compl. at 4-5 (Jan. 13,
2015).
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