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I. INTRODUCTION

On May 29, 2014, Duke Energy Ohio, Inc. (Duke) filed an application with the Public
Utilities Commission of Ohio (Commission) to establish a standard service offer (SSO) in the
form of an electric security plan (ESP) to be in effect initially from June 1, 2015 through May

31,2018.) A hearing on the ESP proposed in the Application commenced on October 22, 2014,

and concluded on November 20, 2014.

On December 15, 2014, Duke, the staff of the Commission (Staff), the Ohio
Manufacturers’ Association (OMA), the Office of the Ohio Consumers® Counsel (OCC), the
Industrial Energy Users-Ohio (IEU), Ohio Partners for Affordable Energy (OPAE), Wal-Mart
Stores East, LP, and Sam’s East, Inc. (collectively, Walmart), the City of Cincinnati (Cincinnati),

the Greater Cincinnati Health Council (GCHC), the University of Cincinnati and Miami

! Application at 1 (Duke Ex. 1),



University (collectively, Universities), the Ohio Development Services Agency (ODSA), The
Kroger Company (Kroger), IGS Energy (IGS), the Retail Energy Supply Association (RESA),
Direct Energy Services, LLC and Direct Energy Business, LLC (Direct Energy), Constellation
NewEnergy, Inc. and Exelon Generation Company, LLC (jointly, Exelon), Sierra Club (Sierra),
Natural Resources Defense Council (NRDC), the Ohio Environmental Council (OEC), the
Environmental Law and Policy Center (ELPC), and the Ohio Energy Group (OEG) filed initial
briefs in the proceeding. Pursuant to the Attorney Examiner’s directive on the last day of
hearing, OMA hereby files its reply brief in the above-captioned proceeding, addressing a
number of the arguments raised in the parties’ initial briefs. As previously requested, OMA
respectfully requests that the Commission reject Duke’s proposed ESP as filed as it does not
satisfy or comply with the statutory requirements of Chapter 4928, Revised Code. Alternatively,
OMA requests that the Commission modify the ESP, as outlined herein.

Upon review of all of the initial briefs that have been filed, it is important to note that
Staff and most of the intervenors oppose some aspect of Duke’s Application and request that the
Commission not approve it as filed.* Of particular concern to a majority of the intervenors is the
Price Stability Rider (Rider PSR), which is contrary to Ohio and federal law, a Commission-
approved stipulation, and the Commission’s stated policy goal of transitioning to a fully
competitive market. Rider PSR is also unjust and unreasonable. Even the one intervening party
that supports the concept of Rider PSR because it believes the Commission should retain

jurisdiction over generation supply has concerns with the implementation of the rider and

2 ODSA’s brief was limited to Direct Energy’s alternative proposal regarding the percentage of income payment
plan (PIPP} program. ODSA Br. at 4. NRDC’s brief was limited to Duke’s Distribution Decoupling Rider (Rider

DDR). NRDC Br. at 1.



proposed several modifications to Rider PSR “in order to protect customers and increase the
likelihood that the PSR will provide a valuable hedge against the volatility of the PIM market.””

As will be discussed more fully herein, all other intervenors that addressed Rider PSR in
their briefs, as well as Staff, strongly objected to the establishment of Rider PSR: referring to
Rider PSR, Cincinnati stated that it has “strong opposition to this poorly constructed assault on
the public interest by Duke.”* GCHC stated that “[iJt is undisputed that Rider PSR would be
detrimental to customers during the three-year term of the ESP.”> The Universities concluded
that “Rider PSR will actually adversely affect the Universities® hedge position.”® Walmart stated
that “[t]here has been no showing that Rider PSR meets the legal requirements for inclusion in an
ESP, and Rider PSR will effectively transfer the risks — and costs — of {Duke’s} ownership share
of [the Ohio Valley Electric Corporation (OVEC)] to the Company’s retail customers.”’ Kroger
declared that “[blecause the costs Duke seeks to collect through the PSR are best characterized
as transition revenues, which [electric distribution utilities (EDUs)] may not lawfully recover
after December 31, 2010, the Commission should deny the Company’s collection of these costs
through the PSR

IGS concluded that “[t]he PSR is contrary to Ohio law, Federal law, and 1s unlikely to
bring any actual price stability to customers. Rather, the PSR will merely serve to insulate

Duke’s shareholders against the risk of Duke’s uneconomical generation and shift that risk to

Duke ratepayers.”” RESA asserted that “Rider PSR simply does not function as a market hedge
ply

* OEG Br. at 2, 14.

* Cincinpati Br. at 2.

° GCHC Br. at 20.

® Universities Br. at 2.
" Walmart Br. at 10.

s Kroger Br. at 14.
°I1GS Br. at 4.



and the Commission should not be fooled.”" Direct Energy argued that “Rider PSR is a reversal
of the path Ohio has been on since 2001, which is to allow customers control over their
electricity supply costs through choice. Rider PSR would force customers to pay for generation
they do not use and does not stabilize rates; instead Rider PSR inserts unavoidable monthly
market risk into customer bills.”"' Execlon noted that “Duke ratepayers are guaranteeing that the
OVEC generation eams a profit by covering any difference in the revenues from the sale of the
power and cost of generation” because “the costs charged by OVEC to Duke, which will be

12 .
*? Sierra

covered by ratepayers under Rider PSR, include a return on OVEC™s investment.
asserted that the “[c]ost and revenue projections that show a cumulative loss for customers over
the next ten years and the massive uncertainty associated with Rider PSR, easily outweigh the
qualitative ‘benefits’ offered by Duke, which are not benefits at all.” "

Further, OPAE explained that “[ujnder Ohio’s competitive retail generation market,
Duke’s distribution customers cannot be required to subsidize energy and capacity produced by

»1* OEC asserted that “the PSR is a generation based rider in contravention of

any power plants.
the letter and spirit of Ohio’s law and policy, and that ultimately is anti-consumer, anti-
competitive, and anti-environment.”"® ELPC asserted that: “[t}he Commission should not allow
Duke to use the PSR as a way of getting out of a bad business decision.”'® 1EU explained that
“the PSR will likely increase customers’ bills, will not provide a hedge, but will protect Duke

from the price risk associated with its retention of its interest in the OVEC Entitlement.”"” IEU

highlighted that “[t]he estimates (to the extent they can be relied upon to make a reasoned

' RESA Br. at 8.

" Direct Energy Br. at 12.

2 Exelon Br. at § (citations omitted).
'3 Sierra Br, at 5.

" OPAE Br. at 9.

" OEC Br. at 3-4.

'® ELPC Br. at 5.

" IEU Br. at 6.



decision) point in only one direction: at least until 2024, customers will likely incur a cost of the
PSR is authorized.”™® OCC asserted that “Duke’s proposal to make customers guarantee utility
profits through re-regulation should be rejected in this state where Ohio law favors the
competitive market.”"” Finally, Staff stated that it “is concerned that going down the PSR path
may ultimately be a mistake.””" Comparable objections to the establishment of a rider similar to
the one that Duke is proposing (Rider PSR) were made by many of these same intervenors in
another EDU’s ESP proceeding currently pending before the Commission.?!

Although Duke recognizes that it has the burden of proof in this proceeding,” Duke

failed to meet its burden to demonstrate that its ESP application (and the proposals contained

therein) is just and reasonable and consistent with the policy of the state.

1L RESPONSIVE ARGUMENTS

A. Rider PSR is unlawful, unjust, and unreasonable and should be denied by the
Commission.

As illustrated in numerous parties’ initial briefs, Duke’s proposal to establish Rider PSR
is unlawful (not permitted as part of an ESP), unreasonable, not supported by the record, and
should be denied by the Commission. As mentioned previously, only two parties to this
proceeding, Duke and OEG, even support the concept of proposed Rider PSR.” Investigation

into the motivation behind Duke’s proposal for the rider and its probable results provide a hearty

¥ Id, at 28.

¥ OCCBr. at 5.

20 §taff Br. at 5.

2 In the Matter of the Application of Ohio Power Company for Authority to Establish a Standard Service Offer
Pursuant to R.C. 4928.143, in the Form of an Electric Security Plan, Case Nos. 13-2385-EL-850, et al., see
generally, Intervenor Initial Briefs (July 23, 2014} and Reply Briefs {August 15, 2014).

*2 Duke Br. at 3.

®Duke Br. at 18-24; OEG Brief at 2-15.



explanation for most parties’ opposition to Rider PSR, as well as significant grounds upon which

the Commission should deny Duke’s proposal to establish the rider.

a. The Commission is prohibited from authorizing Proposed Rider PSR by
Federal law.

OMA agrees with Staff and the majority of the intervenors that the Commission is
prohibited from approving Rider PSR, which would increase Duke’s total compensation for
wholesale electric service, as the Commission is preempted from regulating the wholesale price
of capacity and energy by the Federal Power Act (FPA).** Recent Federal Court decisions have
rejected states’ attempts to subsidize generators participating in the PIM markets that indirectly
affect wholesale markets.”> The court in Nazarian held that, under the Federal Power Act,
Congress intended for FERC to occupy the field of wholesale sales of energy in interstate
commerce, therefore, field preempting an order of the Maryland Public Service Commission
(PSC) directing Maryland utilities to enter into a contract for differences with a new power

2% The court

generation facility for the purpose of incentivizing the facility’s construction.
determined that the Maryland PSC’s order functionally had the effect of setting the rate that the
new facility would receive in capacity auctions overseen by FERC.”

Contrary to OEG’s claims, the issues in Nazarian are very similar to Duke’s proposal.”®

In Nazarian, the Maryland PSC required electric utilities to enter into long-term purchase power

agreements with generators and the generators were required to sell the energy and capacity from

*See 16 U.S.C. § 824e(a): Staff Br. at 18-21; OCC Br. at 5-6; IEU Br. at 19-26; Exelon Br. at 6-7; Sierra Br. at 21-
24; OPAE Br. at 11, 13; IGS Br. at 21-24 .

5 See PPL Energy Plus v. Nazarian , 2014 WL 2445800, 753 F.3d 467 (4th Cir. June 2, 2014); PPL EnergyPlus,
LLCv. Hanna, 977 F. Supp.2d 372 (D.N.J. 2013). Affirmed in PPL Energy Plus v. Solomon,

2 Nazarian at ¥2-3.

7 1d. at *5.

% OEG Br, at 11-14.




those facilities into the PJM market.”® The long-term contracts provided a guaranteed revenue
stream to the generators if the energy and capacity cleared the PJM markets, and the utilities
would pass the differences between the PJIM market revenues and the contract price on to
ratepayers as charges or credits. Similarly, Duke’s proposed Rider PSR is also a recovery
mechanism that provides guaranteed recovery for the generator, regardless of the revenues
actually received from the PJM energy and capacity markets. As Staff notes, the proponents of
the long-term contracts in Maryland also attempted, albeit unsuccessfully, to characterize those
contracts as hedges or financial arrangements®® The court held that they were not purely
financial transactions and they had the potential to distort the price signals in the PJM auctions,
which would interfere with the federal statue created to regulate the wholesale price of capacity
and energy.”!

Throughout its brief, Duke continuously refers to the wholesale energy and capacity
markets, alleged uncertainty and volatility of those markets, the importance of fuel diversity, and
changes being made to the wholesale markets, and offers a “retail mechanism” (Rider PSR) as a
way for the Commission to mitigate that Vola‘{ili‘cy.32 Duke states: “But the Commission should
not consider retail choice in a vacuum, with disregard for factors that influence the markets that
form the basis for retail rates.” Duke’s apparent intent is for Rider PSR to have a mitigation
effect on the wholesale markets, ** a clear violation of federal law. Adoption of Rider PSR

would result in Duke being compensated for its participation in the wholesale market in a

¥ Nazarian at ¥2-3.

% Staff Br. at 19-20.

* See supra n. 25.

” Duke Br. at 19- 24.
1d. at 19.

* See also OFG Br. at 6-8.



manner that conflicts with the PJM auctions, an unlawful encroachment on FERC’s exciusive

authority over wholesale markets.

b. Establishment of Proposed Rider PSR violates Ohio law,

OMA agrees with Staff and numerous intervenors that Rider PSR is not authorized by
Ohio law.”* Duke relies on Section 4928.143(B)(2)(d), Revised Code, as justification for the
creation of Rider PSR.*® Duke contends that the proposed non-bypassable Rider PSR is a term,
condition, or charge that concerns bypassability (or as stated by Duke, “the corollary to
bypassability is non—bypassability”).ﬂ Duke cites to “bypassability” as the only delineated issue
in Section 4928.143(B)(2)(d), Revised Code, that is applicable to its Application.’® Duke,
therefore, concludes that “a term, condition, or charge relating to a non-bypassable rider is

1339

properly included in an ESP, provided the third and final requirement is met. Duke also

claims that Rider PSR will “have the effect of stabilizing or providing certainty regarding retail
eleciric service.”*

Rider PSR is an alleged financial hedge provided by a distribution utility company, and is
not related to the power supplied to the SSO, which is the default service, or any of the items
contemplated in Section 4928.143(B}(2)(d), Revised Code, that may be included in an electric

security plan.”! Section 4928.143(B)(1), Revised Code, states: “An electric security plan shall
P

include provisions relating to the supply and pricing of electric generation service” {emphasis

35 See, e.g., Staff Br. at 15-18; OCC Br, at 7-19; IEU Br. at 6-12; Walmart Br. at 3-4, 8-10; Kroger Br. at 8-14; IGS
Br. at 19-21.

3 Puke Application at 12; Duke Br., at 18; IGS Br. at 19-21.

*7 Duke Br. at 18.

B d.

¥ 1d.

“® Puke Br. at 18-19.

1 TEU Br. at 7 {citing to Duke Ex. 1 at 57 and Duke Fx. 6 at 12).

8



added). As Duke recognizes,* proposed Rider PSR does not concern default service and is
purely a financial tranéaction and that the power generated by the generating units will in no way
be supplied to Ohio customers (i.c., the power generated by OVEC will not provide default
service to Ohio customers). ™

Similarly, the claimed financial hedge is not, as argued by OEG, a limitation on customer
shopping as envisioned by Section 4928.143(B)(2)(d), Revised Code.* Proposed Rider PSR
does not represent a limitation on customer shopping for retail generation service; it places no
limitations on the amount of shopping that may occur under the proposed ESP. As stated by
Duke many times, Rider PSR does not limit or affect shopping.”® Customers are free to shop
under Duke’s proposal; they have to pay for the rider whether they choose to shop or whether
they are served by the SSO. Customers will just have to pay an additional charge for costs
associated with Rider PSR that is essentially a charge for another source of generation.

Contrary to Duke’s and OEG’s assertions,*® Duke has not demonstrated that Rider PSR
will either stabilize rates or provide ratepayers with certainty regarding any aspect of their retail
electric service. Duke cannot guarantee that the proposed ‘financial hedge® would even provide
stability to the extent Duke envisions it being “a counter-cyclical hedge, such that in rising
market price environments, the benefits under the rider will be positive, thereby offsetting other

"7 In fact, as noted by Staff and others, the evidence

rates derived from market prices.
demonstrates that Rider PSR will not stabilize rates, but, instead, will impose significant costs on

customers during the term of the ESP.* Duke’s own projections indicate that the OVEC costs

“ Duke Br. at 18.

B Tr. Vol. I at 108; see also OCC Br. at 10-1 1;1EU Br. at 7-8.

* OEG Br. at 5.

4 Duke Br. at 19

* Duke Br. at 18-24; OEG Br. at 5-8.

* Duke Br. at 24.

“ Staff Br. at 21; OMA Br. at 22-23; OCC Br. at 11-16, 34-42; [EU Br. at 7, 26-29.

9



will exceed revenues from 2015 through 2018, resulting in a net charge to customers via Rider
PSR.* Duke does not project any benefits of Rider PSR during the term of the proposed ESP.*
Additionally, any purported benefits of the Rider PSR to consumers after the ESP term are
merely speculative.ﬂ

Duke has failed to show how, as compared to the rates SSO and shopping customers will
pay, Rider PSR will produce greater stability to customers’ retail rates.”> Duke has failed to
demonstrate how shopping customers on fixed-priced contracts with a certified retail electric
service (CRES) provider or customers taking service pursuant to a fixed SSO price that was
established pursuant to laddered auctions will receive more certain or stable rates when adding
an unknown and variable charge (or credit) to customers’ bills, which could be volatile as it is
based on the output of OVEC being offered into PIM’s day-ahead market and will be adjusted
quarterly.53 Rider PSR will introduce uncertainty and risks for customers that do not exist
today.54

Moreover, OVEC’s costs are not fixed and may increase for the implementation of new
carbon emission regulations, fuel costs, decommissioning costs, or other environmental upgrades

> Under the Inter-Company Power Agreement (ICPA) (as amended), Duke is

and regulations.
required to pay its portion (9%) of the fixed and variable costs of operating the OVEC generation

facilities and a return on equity, as well as other charges delineated in the ICPA for the life of the

* Staff Br. at 21 (citing IGS Ex. 12 at TH-4).

* OCC Ex. 4.

1 See Tr. Vol. VII at 2063-64; IEU Br. at 28 (citing OEG Ex. 1 at 18-19 and Tr. Vol X1I at 3404); Staff Br. at
22-24; Kroger Br, at 11; OCC Br, at 33 (citing OCC witness Wilson, OCC Ex. 43 at 19).

2 0CC Br. at 11.

®Tr. Vol. Tat 112-114; OCC Br. at 11-14 (citing OCC Ex. 43 at 28-29); OMA Br. at 23 (citing Direct Energy
Ex. | at 8); IEU Br. at 28-29; Staff Br. at 23-24 (citing OCC witness Wilson, OCC Ex. 4 at 12); Exelon Br. at 11.

" 1BU Br. at 28; Kroger Br. at 9; Staff Br. at 24; OCC Br. at 34.

53 §taff Br. at 22 (“The success or faijure of the PSR depends on the stability of OVEC’s costs.”); IEU Br. at 11;
RESA Br. at 9 (citing to IEU Exs. 8-12).

10



OVEC entitlement, which is currently scheduled to end in 2040.°® As IEU explained, OVEC’s
average cost of generation increased from 2011 to 2012 and Duke’s average cost of electricity
from OVEC increased by 71% between 2009 and 2012.°" The record demonstrates that OVEC’s
cost estimates have been inaccurate and unreliable.”®  This is disconcerting given that Duke’s
projections are based upon data obtained from OVEC. As such, the Commission cannot find that
Duke’s OVEC-related generation costs are certain or stable.”

The rider does nothing to stabilize retail generation prices and “could produce greater
instability than other tools that are currently available to stabilize rates.”® Simply stated, it will
be an additional charge (or credit) placed on customers’ bills (even those under fixed price
contracts) that is based upon the difference between OVEC’s generation costs and past wholesale
auctions.” The only stability provided by Rider PSR is the stability provided to Duke, as an
equity owner in OVEC, through a guaranteed return on and of its generation investment in
OVEC.%* Even OEG recognizes the lack of certainty in the stabilizing benefits of the supposed
“hedge” when it characterizes Rider PSR as providing “a degree of stability to customers” and
when rationalizing the continuation of the interruptible program, asserting that “[gliven the
uncertainties and risks associated with Duke’s chosen rate-setting approach, the Commission
should continue the interruptible load program in order to provide greater rate stability to

customers currently participating in the program during the proposed ESP period.”®

% See IEU Ex. 5: Duke Ex. 2 at 10; Duke Ex. 1 at 13-14; OCC Br. at 36-42; RESA Br. at 9-10.

STIEU Br. at 4-5, 27 (citing TEU Ex. 5 at 2, IEU Ex. 7 at 2, and IEU Ex. 13).

*1d.

¥ 1d.

% OCC Br. at 11, 16; see also Tr. IT at 572 (Duke witness Wathen testified that SSO rates have not been volatile);
see also Exeton Br. at 11.

8T Vol. I at 101-102; see also IEU Br. at 7 (citing Duke Witness Wathen, Tr. Vol. I at 464); RESA Br. at 9.

 Tr. Vol. I at 105-107; OMA Br. at 22 (citing RESA/Constellation witness Campbell, RESA/Constellatin Fx. 3 at
13); Walmart Br. at 9; Kroger Br. at 10-11 {citing Duke witness Wathen, Tr. Vol. Il at 519); OCC Br. at 35; Exelon
Br. at 7-9.

® OEGBr. at6 {emphasis added), 24.
11



Additionally, contrary to OEG’s assertion,” most customers are not exposed 100% to the

- volatility of the market. As many customers are either under fixed price contracts (either through
the SSO or through a CRES provider) or have hedged portions of their supply thereby fixing
certain aspects of their supply costs, they are not 100% exposed to the volatility of the wholesale
market.”’ As Staff explained:*®

The PSR will effectively eliminate the value of these fixed price contracts by

introducing an unwanted element of variability and market risk. Also, shopping

customers on fixed-price contracts would be forced to pay twice for nonexistent

price stabilization. They would pay once (voluntarily) through contract premiums

for the fixed-price arrangement and again (involuntarily) through the

nonbypassable PSR. Such a result would not constitute ‘price stability.’

As IEU noted, Duke has not demonstrated that the PSR provides a quantifiable benefit to
customers as a “hedge,” and Duke cannot point to a benefit to customers during the term of the
ESP.%” However, even if Rider PSR results in a credit on customers’ bills, Duke’s limited
ownership share and relatively small percentage of output from the generating units of OVEC

% Given the triviality of this amount, Rider

will not provide a meaningful hedge to customers.
PSR will not provide customers with an appreciable hedge against market volatility or promote

stability in rates. As Exelon noted: “In sum, even in the years bevond the ESP when Duke

presupposes Rider PSR will be positive, the stabilizing effect on customers would be

negligible.”®

Furthermore, Duke’s reliance on the Commission’s order in Dayton Power and Light
Company’s (DP&L) ESP case to support its conclusion that Rider PSR is authorized under

Section 4928.143(B)(2)(d), Revised Code, is misplaced as the Commission found that DP&L’s

¥4,

% See RESA Br. at 7-11.

% Staff Br. at 24.

S 1EU Br. at 26-27; see also RESA Br. at 9.

 Qtaff Br. at 23; OEG Br. at 2; IEU Br. at 29; Exelon Br. at 10-12.
% Exelon Br, at 11.

12



financial integrity charge was related to default service and bypassability and it was authorized
by the statute “to the extent that such charge is necessary to ensure stability and certainty for the

4970

provision of SSO service.”” The Commission also stated:”’

Although generation, transmission, and distribution rates have been unbundled,
DP&L is not a structurally separated utility; thus, the financial losses in the
generation, transmission, or distribution business of DP&L are financial losses for
the entire utility. Therefore, if one of the businesses suffers financial losses, it
may impact the entire utility, adversely affecting its ability to provide stable,
reliable, or safe retail electric service. The Commission finds that the SSR will
provide stable revenue to DP&L for the purpose of maintaining its financial
integrity.

On rehearing, the Commission clarified that “the SSR is a financial integrity charge authorized
pursuant to R.C. 4928.143(B)(2)(d} and is not a generation charge.”” Duke’s proposed Rider
PSR is not related to the default service and is a generation charge.” The record is also void of
any evidence that Rider PSR is necessary in order to provide stable revenue to Duke for the
purpose of maintaining Duke’s financial integrity.

While not argued by Duke, the Applicant with the burden of proof in this case, OEG
attempts to assist Duke with its legal arguments and justification by trying to fit Rider PSR under
other provisions of the ESP statute. In addition to OEG’s argument regarding the limitation of
shopping contained in Section 4928.143(B)(2)(d), Revised Code, discussed above, OEG spends
many pages of its brief discussing the regulatory tools given to the Commission by the General

Assembly through SB 221 to protect customers from the wholesale market.” However, by its

" In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric Security
Plan, Case No. 12-426-E1-S80, et al., Opinion and Order at 21 (September 4, 2013) (emphasis added); In the
Matter of the Application of The Dayton Power and Light Company for Approval of its Eleciric Security Plan,
Case No. 12-426-EL-880, et al., Second Entry on Rehearing at 9 (March 19, 2014).

"' In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric Security
Plan, Case No. 12-426-E1-S80, et al., Opinion and Order at 22 {September 4, 2013).

™ In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric Security
Plan, Case No. 12-426-FE1-8S0, et al,, Second Entry on Rehearing at 3 (March 19, 2014).

™ Staff Br. at 13 (citing to Duke witness Henning Direct Testimony, Duke Ex. 2 at 10).

™ OEG Br. at 4-10.

13



own description of the statutory provisions, it is clear that the tools relied upon by OEG are not
applicable to Rider PSR. As cited by OEG, Section 4928.143(B)(2)(b), Revised Code, allows
for a utility’s ESP plan to include a reasonable allowance for construction work in progress for
any of the EDU’s cost associated with constructing an electric generating facility or for an
environmental expenditure for any EDU’s electric generating facility.”” Duke is not requesting
to construct a new generating facility or recovery of costs associated with an environmental
expenditure for its own generating facility; therefore, Section 4928.143(B)(2)(b), Revised Code,
1s inapplicable to the case at bar. Additionally, even if Duke was proposing such, the
Commission is not authorized to allow such allowance unless the Commission first determines
that there is need for the facility and the facility’s construction must be sourced through a
competitive bid. Neither of which occurred in the case at bar.

Although OEG also cites to Section 4928.143(B)(2)(c), Revised Code, as a tool to allow
the Commission to “opt back into some of the traditional features of regulation,” OEG correctly
notes that this i only applicable to the establishment of a nonbypassable surcharge for the life of
an electric generating facility if the capacity and energy from the facility are dedicated to Ohio
consumers.’® Again, any authorization under this provision of the law can only be given after
need is first determined and if it was sourced through a competitive process. This tool is
inapplicable as Duke is not proposing to dedicate the output from the OVEC units (or any future
generating units that may fall under this provision) to Ohio consumers.

Section 4928.143(B)(2)(a), Revised Code, also does not authorize Rider PSR.”” Section
4928.143(B)(2)(a), Revised Code, allows recovery of prudently incurred costs of “purchased

power supplied under the offer,” which may include purchased power acquired from an affiliate.

¥ 1d. at 4.
% 1d. at 4.
7 OMA Br. at 19; IEU Br. at 8.
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Duke is not proposing to purchase power to supply the standard offer service under Rider PSR.”®
Therefore, Section 4928.143(B)(2)(a), Revised Code, is not applicable.

Section 4928.143(B)(2)(e), Revised Code, is also not applicable as Rider PSR is not an
automatic increase or decrease to any component of the SSO price that is competitively bid.”
Similarly, Sections 4928.143(B)(2)(g} and (h), Revised Code, are not applicable as Rider PSR is
not related to the SSO or Duke’s distribution service.®

Moreover, Section 4928.143(B)(2)(i), Revised Code, is not applicable as there is no
record evidence that Rider PPA would promote economic development and job retention.®’
Duke concedes that OVEC is not expected to close even if Rider PSR does not get approved.®
Thus, any economic benefits that currently exist in Ohio due to the operation of OVEC will not
disappear without the establishment of Rider PSR.* The Commission should, however, consider
the effect that Rider PSR could have on Ohio’s customers that would be paying for increased
costs associated with Rider PSR, and the negative effect that an increase in rates will have on
Ohio businesses and the ability of those businesses to retain their own jobs and invest in QOhio’s
economy.

As Staff notes, Duke, as a “wires only” company, is not allowed to recover generation-
related costs that are not permitied under Sections 4928.141 to 4928.144, Revised Code. Rider
PSR is not authorized by those statutory provisions and does not fall under Section 4928.143,

Revised Code, and therefore cannot be included in an ESP. Rider PSR is not a charge related to

default service and will not have the effect of stabilizing or providing certainty regarding retail

™ Duke Ex. 1 at 13; Tr. Vol. I at 464-65,

IEU Br. at 10.

0 IEUBr at 1.

8 OMA Br. at 24; IEU Br. at 11.

8 Tr. Vol. I at 63.

8 RESA/ConsteHation Ex. 3 at 15-16: IGS Ex. 13 at 9.
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electric service as required by the statute. Therefore, given the lack of stability that will result
from the establishment and approval of Rider PSR and the fact that Duke has not met its burden
to demonstrate that Rider PSR is a mechanism which will have the effect of stabilizing or
providing certainty regarding retail electric service pursuant to Section 4928.143(B)(2)(d),
Revised Code, Rider PSR should be rejected.

Finally, Rider PSR violates Section 4928.38, Revised Code, as it provides revenues to
Duke that are equivalent to transition revenues to assist Duke in the competitive market.**
Section 4928.38, Revised Code, specifically requires that “[t]he utility's receipt of transition
revenues shall terminate at the end of the market development period,” and provides that “[w]ith
the termination of that approved revenue source, the utility shall be fully on its own in the
competitive market.” Duke 1s prohibited from recovering transition revenue or equivalent
revenues, such as those revenues created when Rider PSR is a net charge to customers.

For all of the aforementioned reasons, the Commission should deny the establishment of

proposed Rider PSR as unlawful, as it is not authorized by Chapter 4928, Revised Code.

a. Establishment of Proposed Rider PSR violates the policy of the state.

As established in Section 4928.02(H), Revised Code, it is the policy of the state to:

Ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to
a competitive retail electric service or to a product or service other than retail
electric service, and vice versa, including by prohibiting the recovery of any
generation-related costs through distribution or transmission rates.

As discussed by Staff and others, approval of and collection of costs through proposed Rider

PSR would force all of Duke’s customers, including shopping customers, to subsidize a

¥ IFEU Br. at 15-19; OCC Br. at 20.
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regulated distribution company’s generating assets.””  Section 4928.02(H), Revised Code,
prohibits such result. The Supreme Court of Ohio has rejected similar anti-competitive subsidies
for distribution utilities, holding that it was unlawful to allow an EDU to use “revenues from
non-competitive distribution service to subsidize the cost of providing a competitive generation-

2386

service component. The Commission has also prohibited subsidies from flowing from a

7" As evidenced by

noncompetitive retail electric service to a competitive retail electric service.
statute and case law, requiring all distribution customers to pay for generation-related costs
associated with one or more generating facilities owned by their electric distribution utility is an
anti-competitive subsidy that is prohibited. Thus, the Commission should deny Duke’s request
to establish Rider PSR as an unlawful subsidy that is contrary to state policy.

OCC also explained how the proposed Rider PSR conflicts with Ohio regulatory policy,
citing Staff witness Choueiki, asserting that approval of Rider PSR would be contrary to Ohio’s
move to a fully competitive retail electric market.®® OCC states that Rider PSR “guarantees
profits for Duke’s competitiv¢ generation service offering at the expense of its captive monopoly
distribution customers.”™ OCC also explains how Rider PSR would undermine Duke’s
incentive to control costs related to OVEC, and that Rider PSR is “a bad deal for customers”
because the PUCO would lack a prudence review over the costs that Duke passes onto customers

through Rider PSR.”

b. Establishment of Proposed Rider PSR is unjust and unreasonable.

85 Seaff Br. at 16; IGS Br. at 13-17, 20; OCC Br. at 17-26; IEU Br. at 12-15.

% See generally Industrial Energy Users-Ohio v. Pub, Util, Comm., 2008-Ohio-990, 117 Ohio St. 3d 486, 487-488,
885 N.E.2d 195; see also In the Matter of the Application of the Ohio Power Company for Approval of the Shutdown
of Unit 5 of the Philip Sporn Generating Station and to Establish a Plant Shutdown Rider, Case No. 10-1454-EL-
RDR, Finding and Order at 19 (January 11, 2012) (Sporn Case).

1.

# OCC Br. at 19.

¥ 0CC Br. at 20.

% OCC Br. at 21-26
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Duke has failed to demonstrate that Rider PSR is just and reasonable. Contrary to Duke’s
assertions and as explained previously,”’ Rider PSR will not create fuel diversity as fhe coal units
will operate with or without Rider PSR.*> Rider PSR also does not encourage fuel diversity
through the construction of renewable generating facilities, and will not prevent generating units
from 1“'::’£iring.93

Further, Rider PSR does not provide increased reliability of generation service to Duke’s
customers as suggested by Duke.” PJM is the regional transmission organization responsible for
coordinating capacity resources in Ohio and 12 other states. Customers pay for reliability
through capacity charges under PJM’s tariff, which are designed to ensure sufficient capacity to
meet the region’s needs.”® As explained by Staff, through the last three Base Residual Auctions
administered by PJM, all of the necessary resources required for reliability during the term of the
proposed ESP have already been procured for the entire PIM footprint.”® Thus, granting or
denying Duke’s proposed Rider PSR will have no impact on PJM’s obligation to ensure
reliability in Ohio and the region. Additionally, Staff explained that the Commission has other

tools to address other potential reliability needs in the future if necessary.”’

As argued by Staff and various parties, Duke’s proposed PSR violates a prior stipulation

in Case No. 11-3549-EL-SSO, et al., entered into by Duke and approved by the Commission.”®

" Duke Br. at 21.

” Tr. Vol. T at 99.

» Tr. Vol. L at 98, 119-120.

* See Duke Ex. 6 at 15; OMA Br. at 23-24; IEU Br. at 26, 30; Staff Br. at 9-10.

% Direct Energy Ex. 1 at 7.

* Staff Br. at 9-10.

71d. at 10.

% Staff Br. at 11-14; OMA Br. at 25-27; OCC Br. at 45-46; see In the Matter of Application of Duke Energy Ohio,
Inc. for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, revised Code I the Form of
an Electric Security Plan, Accounting Modifications, and Tariffs for Generation Service, Case Nos. 11-3549-EL-
S50, et al., Stipulation and Recommendation (October 24, 2011), OCC Ex. 2, Section VI(M) at 24, Section
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The stipulation, and the Commission order approving said stipulation, addressed the statutory
obligations regarding corporate separation, requiring Duke to transfer all of its generating assets
by the end of 2014.” The stipulation did not specifically exclude from the transfer requirement

100

Duke’s entitlement in the OVEC generating assets.  The stipulation and order were clear and,

as noted by OCC, Duke witness Wathen’s testimony to the contrary “makes little sense.”'®!

As explained by IEU, the need for Rider PSR would be completely obviated if, pursuant
to its rights under the JICPA, Duke assigned its OVEC entitlement to a Permitted Assignee, such
as another Sponsoring Party or a Duke affiliate with credit ratings that are investment grade (e.g.,

'®2 The concerns inherent in establishing

Duke’s Kentucky and Indiana operating affiliates).
Rider PSR and in Duke’s continued retention of its OVEC entitlements would be relieved if
Duke determined that assigning its entitlements was the most prudent course of action. Given
that Duke has the option of avoiding, by means of assignment, the costs to consumers and the
legal and policy conc