
BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )
Energy Ohio for Authority to Establish a )
Standard Service Offer Pursuant to Section )
4928.143, Revised Code, in the Form of ) Case No. 14-841-EL-SSO 
an Electric Security Plan, Accounting )
Modifications and Tariffs for Generation )
Service. )

In the Matter of the Application of Duke )
Energy Ohio for Authority to Amend its ) Case No. 14-842-EL-ATA 
Certified Supplier Tariff, P.U.C.O. No. 20. )

REPLY BRIEF 

BY THE

UNIVERSITY OF CINCINNATI 

AND

MIAMI UNIVERSITY

December 29, 2014



TABLE OF CONTENTS

I. Introduction........................................................................................... 1

II. Termination of Rider LFA................................................................... 2

III. Rider PSR.............................................................................................. 5

IV. Conclusion............................................................................................. 6 l

l



I. Introduction

Miami University and the University of Cincinnati (hereinafter “Universities”) 

are full parties of record in this Duke Energy Ohio (“Duke”) electric security plan 

proceeding (“ESP III”). On December 15th, the Universities filed their initial brief 

supporting continuation in a modified form of the Load Factor Adjustment Rider (“Rider 

LFA”), and opposing the creation of Price Stabilization Rider (“Rider PSR”). On the 

subject of Rider LFA, Duke filed comments supporting its proposal to terminate Rider 

LFA at the start of the ESP III, while The Greater Cincinnati Health Council, the Ohio 

Energy Group, the Staff and the Universities all filed briefs supporting continuation of 

the Rider LFA in some form throughout the ESP III period. In this reply brief, the 

Universities compare and contrast the positions taken in the initial briefs and conclude 

that Rider LFA should not be terminated, but rather modified and then reevaluated.

The most controversial proposal in the ESP III application is Rider PSR. Rider 

PSR, as presented in the application, is supported only by Duke. The Ohio Energy Group 

would support the concept of Rider PSR, but only in an amended form which includes 

making the Rider bypassable for large customers including the Universities.1 The 

Universities, have not analyzed how Rider PSR affects other customers, but for certain 

large power users1 2 such as the Universities, there are other lower cost or more attractive 

options to stabilize capacity prices that hedge based on two Eisenhower era coal plants. 

This is especially true of customers such as the Universities and hospitals who are 

required to have their own generation capacity.

1 Initial Brief of the Ohio Energy Group p. 14-15.
2 For purposes of this statement, the Universities adopts the Ohio Energy Group distinction of large power 
user as 10 MW (see Initial Brief of the Ohio Energy Group p. 15. Both Universities have demand over 10 
MW of single site demand.
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From a legal prospective, capacity costs are part of generation, and the General 

Assembly expressly established: a) that generation is a competitive service; and b) all 

retail customer may elect to purchase or self supply competitive services.3 Thus, the 

Commission cannot and should not require customers to purchase the Duke capacity 

hedging offer (aka Rider PSR). This is particularly true of customers who, like the 

Universities, already have a capacity hedge.

II. Termination of Rider LFA

Duke, in its initial brief, only devotes one paragraph to the elimination of Rider 

LFA.4 In the single paragraph, Duke offers only a single reason to eliminate the Rider, 

namely, that the rider represents a “non-market-based influence on the usage behavior” of 

the three tariff classifications with demand large enough to require a demand meter.5 

The Universities agree with Duke that the Rider LFA will have an influence on the usage 

behavior of the large demand customers, but the Universities contend that the influence is 

a positive one for the greater community. Rider LFA provides an incentive for customers 

to reduce their peak demand. Reducing peak demand reduces the amount of both 

generation equipment and distribution equipment that is needed for the whole of the 

utility service area. In recognition of that fact, the Ohio General Assembly mandates that 

all electric distribution companies implement peak demand reduction programs. See, 

Section 4928.66 (A)(1)(b).

What is unclear is the relative success of Rider LFA. Was the relative value of 

peak load reduction for the community achieved by Rider LFA worth the cost? 

Unfortunately, no studies were prepared or presented at hearing as to the cost \ benefit

3 Section 4928.03, Revised Code.
4 Initial Brief of Duke Energy Ohio p. 34.
5 Id.
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impact of the Rider LFA on the larger community. What was established at hearing is 

that Rider LFA is revenue neutral to Duke because the structure of the Rider is such that 

amounts paid by customers with poor load factors exactly equals the incentives received 

by customers with good load factors.6 What is unknown is whether the Rider LFA 

incentive to reduce demand created more savings in demand that the cost of the incentive.

Duke’s initial brief does not address the reasons brought forward at hearing for 

maintaining the Rider LFA in some form. The most compelling reason to maintain Rider 

LFA during the ESP III period came from Staff who quantified that some customers 

would have a price spike that will occur if Rider LFA is terminated. Staff Witness 

Donlon testified that a flash-cut termination of Rider LFA would cause customers with an 

83% load factor to experience an overall price spike of 12% to 15%, depending on 

whether the customer was a DS, DP or TS tariff class customer.7 From the Staffs 

prospective, such a significant change in rates will violate the rate-making principle of 

gradualism and, thus, the Staff proposes a phase out.8 The Universities agree with Staff 

that a flash-cut termination is not in the public interest, but the Universities urge the 

Commission to take a more contemplative approach and use the ESP III period to study 

the actual impact of Rider LFA on peak load reduction before committing to permanently 

terminating the Rider. As detailed in the Universities Initial Brief, Residential and small 

commercial customers do not pay in or receive credits from Rider LFA. If Rider LFA 

however does achieve flattening of Duke system demand, then those customers will 

benefit. Of the customers who do pay the demand fee under Rider LFA, roughly 300

6 Tr. VI at 1534, 1574.
7 Staff Ex. 5 at 3.
8 Staff Ex. 5 at 3-4; Tr. XIV at 3868.
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customers are in the Duke service tariff TS and DP 9 and those limited number of 

customers could easily be surveyed as to what conservation measures the Rider LFA 

credits have supported. The only other rate class affected is the Tariff DS customers. 

There are roughly 18,000 DS customers taking service. Duke could produce a list of 

which of those customers who received credits and all such customers or if they are too 

numerous a random section of those customers could be surveyed to see whether the 

Rider LFA credits funded peak demand conservation projects.

While Rider LFA is being studied, it could be reduced. The Staff is proposing a 

reduction of 1/3 in the demand rate for the first year of the ESP III, which means a 1/3 

reduction in the credits for the first year because of the credit design of the demand rate. 

The Commission could use that first-year reduction period to have Duke coordinate with 

the supporters of Rider LFA to collect information on the cost \ benefit of the Rider LFA 

program. The Commission could then evaluate the data and either continue the phase-out 

or have it continue at a lower level based on the results. A reduction plan is also offered 

by Ohio Energy Group’s witness Baron.10 Rather than an across-the-board reduction in 

the Rider LFA, witness Baron suggests eliminating the DS tariff class customers from the 

Rider LFA.11 The size of the reduction by Mr. Baron’s suggestion is similar to that of the 

Staffs proposed first year of the phase out. Further, Mr. Baron’s proposal addresses the 

concern raised by Duke witness Ziolkowski that the complaints to Rider LFA received by 

the Duke came primarily from the DS customers who had trouble reducing their peak 

loads.12

9 Staff Ex. 5 at 3.
10 Ohio Energy Group Ex. 2.
11 Ohio Energy Group Ex. 2 at 23.
12 Tr. VI at 1581.
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In sum, rather than committing to termination of Rider LFA at the outset of the 

ESP III, the Commission should begin a phase-out by (a) removing those who have been 

most adversely affected as suggested by witness Baron, or (b) by a one-third reduction as 

suggested by the Staff. During that first year, the information on the benefits of the Rider 

LFA could be collected so that the Commission based on the survey data collected could 

determine if Rider LFA is a worthwhile program at a lower level of funding or whether it 

should be phased out during ESP III.

III. Rider PSR

The most controversial issue in the Duke ESP III case is Rider PSR. Duke is 

proposing that the financial risk and reward of the Ohio-sited Kyger Creek coal-burning 

power plant and the Indiana-sited Cliffy Creek coal-burning power plant be transferred 

from the stockholder of Duke to the current and future rate payers in the Duke service 

area for the next 25 years. The Kyger Creek and Cliffy Creek plants are two Eisenhower- 

era coal plants which will be 85 years old at the end of the 2040 contract between Duke 

and Ohio Valley Electric Corporation (“OVEC”).13 Currently, the cost of the OVEC 

generation exceeds the revenue received from selling the OVEC generation into the 

market.14 So on its face, the proposition is not attractive to Universities. Nor is it likely 

to be attractive in the future. The Universities have invested millions of dollars in their 

own on-campus power plants that are newer, less costly, and have less environmental 

impact than the coal-burning Cliffy Creek or Kyger Creek plants. Section 4928.03, 

Revised Code, permits customers to shop for competitive services. That statute 

specifically establishes generation as a competitive service. Thus, the Commission

13IEU Ex. 6.
14 Tr. Vol. Ill at 624.
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should not be compelling customers, including the Universities, to buy a capacity hedge 

in the two OVEC units if the Universities have determined that such is not financially 

prudent or wish to explore other competitive generation capacity options.

IV. Conclusion

Wherefore, for the reasons presented above, Miami University and the University 

of Cincinnati request that the Commission (a) reduce but not eliminate Rider LFA as 

provided above, (b) study whether Rider LFA is a worthwhile program, and (c) reject 

Rider PSR, or alternatively permit self-generators to bypass Rider PSR if such a Rider is 

authorized.

Respectfully Submitted,

MICHAEL DEWINE 
ATTORNEY GENERAL OF OHIO

M. Howard Petricoff (0008287)
Special Assistant Attorney General
VORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street
Columbus, Ohio 43215
(614) 464-5414
nApetricoff@vorys.com

Attorneys for the University of Cincinnati and 
Miami University
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CERTIFICATE OF SERVICE

The Public Utilities Commission of Ohio’s e-filing system will electronically serve notice 

of the filing of this document on the parties referenced on the service list of the docket 

card who have electronically subscribed to the case. In addition, the undersigned certifies 

that a courtesy copy of the foregoing document is also being served (via electronic mail) 

on the 29th day of December 2014 upon all persons/entities listed below:

Duke Energy Ohio, Inc.
Amy B. Spiller
Rocco O. D’Ascenzo
Jeanne W. Kingery
Elizabeth H. Watts
139 E. Fourth Street, 1303-Main
P.O. Box 961
Cincinnati, OH 45201-0960
aniv.spiller@duke-energy.com
rocco.dascenzo@dulce-energy.com
elizabeth.watts@duke-energy.com
ieanne.kingerv@duke-energy.com

Ohio Energy Group 
David Boehm 
Michael L. Kurtz 
Jody Kyler Cohn 
Boelnn, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 
dboelim@BKLlawfirm.com 
mkurtz@BKLl awfirm.com 
ikvlercolm@BKLlawfirm.com

M. Howard Petricoff

Office of the Ohio Consumers’ Counsel 
Maureen R. Grady 
Joseph P. Serio 
Edmund “Tad” Berger 
Office of the Ohio Consumers’ Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
maureen. grady@,occ. ohio. gov 
ioseph.serio@occ.ohio.gov 
edmund.berger@occ.oliio.gov

Dane Stinson 
Dylan F. Borchers 
Briclcer & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
dstinson@bricker.com 
dborchers@bricker. com

FirstEnergy Solutions Corn.
Mark A. Hayden 
Jacob A. McDermott 
Scott J. Casto
FirstEnergy Service Company 
76 S. Main Street 
Ala-on, OH 44308 
havdenm@,firstener gycorp .com 
imcdermott@firstenergvcorp.com 
scasto@firstenergvcoi-p.com
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Ohio Manufacturers’ Association 
Kimberly W. Bojko 
Jonathan Allison 
Carpenter Lipps & Leland LLP 
280 Plaza, Suite 1300 
280 North High Street 
Columbus OH 43215 
boiko@,carpenterlipps.com 
allison@carpenterlipps.com

The Energy Professionals of Ohio 
Kevin R. Schmidt 
88 East Broad Street, Suite 1770 
Columbus, OH 43215 
schmidt@sppgrp.com

Direct Energy Services, LLC and Direct
Energy Business. LLC 

Joseph M. Clark 
21 East State Street, 19th Floor 
Columbus, Ohio 43215 
ioseph.clark@ directenergy.com

GeritF. Hull
Eckert Seamans Cherin & Mellott, LLC 
1717 Pennsylvania Ave., N.W., 12th 
Floor
Washington, DC 20006 
ghull@eckertseamans.com

Industrial Energy Users-Ohio 
Samuel C. Randazzo 
Frank P. Darr 
Matthew R. Pritchard 
McNees Wallace & Nurick 
21 East State Street, 17th Floor 
Columbus, OH 43215 
sam@,mwncmh. com 
fdarr@mwncmli.com 
mpritchard@,mwncmh. com

IGS Energy 
Joseph Olilcer 
6100 Emerald Parkway 
Dublin, Ohio 43016 
i oliker@igsenergy.com

The Dayton Power and Light Company 
Judi L. Sobecki 
1065 Woodman Drive 
Dayton, OH 45432 
iudi.sobecki@aes.com

Staff of the Public Utilities Commission of
Ohio

Steven Beeler
Thomas Lindgren
Ryan O’Rourke
Attorney General’s Section
Public Utilities Commission of Ohio
180 E. Broad St., 6th Floor
Columbus, OH 43215
steven.beeler@puc.state.oh.us
thomas.lindgren@,puc.state.oh.us
rvan.orourke@,puc.state.oh.us

Ohio Power Company 
Steven T. Nourse 
Matthew J. Satterwhite 
Yazen Alami
American Electric Power Service Corp. 
1 Riverside Plaza 29th Floor 
Columbus, Ohio 43215 
stnourse@,aep. com 
mi satterwhite@,aep .com 
valami@aep.com

8

mailto:iudi.sobecki@aes.com
mailto:i_oliker@igsenergy.com
mailto:valami@aep.com
mailto:steven.beeler@puc.state.oh.us
mailto:schmidt@sppgrp.com
mailto:allison@carpenterlipps.com
mailto:fdarr@mwncmli.com
mailto:ghull@eckertseamans.com


People Working Cooperatively, Inc. 
Andrew J. Sonderman 
Margeaux Kimbrough 
Kegler Brown Hill & Ritter LPA 
65 East State Street 
Columbus, Ohio 43215-4294 
asonderman@keglerbrown.com 
mkinbrough@keglerbrown.com

Ohio Environmental Council 
Trent Dougherty
1207 Grandview Avenue, Suite 201 
Columbus, Ohio 43212-3449 
tdougherty@theOEC.org

The Kroger Company 
Rebecca L. Hussey 
Carpenter Lipps & Leland LLP 
280 Plaza, Suite 1300 
280 North High Street 
Columbus OH 43215 
hussev@carpenterlipps.com

Constellation NewEnergy Inc, and Exelon 
Generation Company LLC 

David I. Fein 
Exelon Corporation 
10 South Dearborn Street, 47th Floor 
Chicago, IL 60603 
david.fein@exeloncorp.com

Cynthia Fonner Brady 
Exelon Business Services Company 
4300 Winfield Road 
Warrenville, IL 60555 
cvnthia.bradv@constellation.com

Lael Campbell 
Exelon
101 Constitution Avenue, NW 
Washington, DC 20001 
lael.campbell@constellation.com

Sierra Club
Christopher J. Allwein
Todd M. Williams
Williams Allwein and Moser, LLC
1500 West Third Ave, Suite 330
Columbus, Ohio 43212
callwein@wamenergylaw. com
toddm@wamenergylaw.com

The Greater Cincinnati Health Council 
Douglas E. Hart 
441 Vine Street, Suite 4192 
Cincinnati, OH 45202 
dhart@douglasehart.com

Ohio Partners for Affordable Energy 
Colleen L. Mooney 
231 West Lima Street 
Findlay, OH 45839-1793 
cmooney@,ohiopartners. org

Wal-Mart Stores East LP and Sam’s East 
Inc.

Donald L. Mason
Michael R. Traven
Roetzel & Andress LPA
155 East Broad Street, 12th Floor
Columbus, Ohio 43215
dmason@ralaw. com
mtraven@ralaw. com

Rick D. Chamberlain 
Behrens, Wheeler & Chamberlain 
6 N.E. 63rd, Suite 400 
Oklahoma City, OK 73105 
rdc law@swbell.net
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Natural Resources Defense Council 
Samantha Williams 
20 N Wacker Drive, Suite 1600 
Chicago, IL 60606 
swilliams@nrdc.org

Environmental Law & Policy Center 
Justin Vickers
33 East Wacker Drive, Suite 1600 
Chicago, IL 60601 
ivickers@elpc.org

Ohio Development Services Agency 
Dane Stinson 
Dylan Borchers 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
dstinson@bricker.com

EnerNOC. Inc.
Gregory J. Poulos 
471 E. Broad St., Suite 1520 
Columbus, OH 43054 
gpoulos@,enernoc.com

Joel E. Sechler
Caipenter Lipps & Leland LLP 
280 North High Street - Suite 1300 
Columbus, OH 43215 
Sechler@carpenterlipps.com

City of Cincinnati 
Thomas J. O’Brien 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
tobrien@bricker.com

dborchers@bricker.com
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