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In their fourth electric security plan (“ESP”) proceeding, Ohio Edison Company, The

Cleveland Electric Illuminating Company, and the Toledo Edison Company (collectively,

“FirstEnergy”) seek to increase electric rates to standard offer customers in their services

territories. A troubling part of FirstEnergy’s electric security plan is that FirstEnergy proposes

that its monopoly customers guarantee and pay a profit for the deregulated power plants held by

FirstEnergy’s competitive affiliate, FirstEnergy Solutions. This proposal comes in the form a

Retail Rate Stability (“RRS”) rider.

The Northeast Ohio Public Energy Counsel (“NOPEC”) and the Office of the Ohio

Consumers’ Counsel (“OCC”) (collectively, “Joint Movants”), each have made numerous

attempts, over a period of two months, to obtain an acceptable protective agreement to enable

them to obtain full and complete responses to discovery related to the ESP application and,

particularly, Rider RRS. However, despite these efforts, FirstEnergy has withheld certain
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discovery1 because it has been unwilling to agree to the terms of a reasonable protective

agreement recently reviewed and sanctioned by the Public Utilities Commission of Ohio

(“PUCO” or “Commission”).2

Under these circumstances, NOPEC, on behalf of the nearly 500,000 customers in the

FirstEnergy services territories that participate in its governmental aggregation program, and

OCC, on behalf of the residential utility consumers of FirstEnergy, move the Commission, the

legal director, the deputy legal director, or an attorney examiner, pursuant to OAC 4901-1-12

and 4901-1-23, for an order compelling FirstEnergy to enter into the protective agreement

attached hereto as Exhibit 1 (“Duke ESP Agreement”). Joint Movants’ proposed protective

agreement contains the same terms that the Commission recently approved in the Duke ESP

Proceeding as reasonable and consistent with the Commission’s past cases and precedent.3

As explained in the attached Memorandum in Support, NOPEC and OCC have

exhausted all other reasonable means of resolving differences with FirstEnergy on this

matter. Each has individually and on separate occasions presented FirstEnergy with the

Duke ESP Agreement.4 However, FirstEnergy has been unwilling to accept it or agree to

remove the objectionable provisions in its proposed protective agreement, which would

prevent Joint Movants from fully participating in this proceeding.

Under these circumstances, Joint Movants file this Motion to Compel, the grounds for

which are detailed in the attached Memorandum in Support. Joint Movants request the

Commission to grant their Motion to Compel and require FirstEnergy to execute the Duke ESP

1
FirstEnergy withheld responses to NOPEC’s Request for Production of Documents, First Set, RPD-001 and RPD-

002. See Exhibit 2, Att. A. The discovery withheld from OCC includes the following: OCC Interrogatories 1-12,
2-37, 2-41, 3-65; and OCC Requests for Production of Documents 2-18, 2-22 and 3-25. See Exhibit 4.

2 See In Re Duke Energy Ohio, Case No. 14-841-EL-SSO (Entry, August 27, 2014) (“Duke ESP Proceeding”).

3 Id., at 5-6.

4 See, Ex. 2, Att. B; Ex. 3, Att. B.
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Agreement attached to this pleading, enabling Joint Movants to have access to relevant

information requested in discovery.

Additionally, Joint Movants request an expedited ruling on this Motion pursuant to Ohio

Adm. Code 4901-1-12(C).5 The reasons the PUCO should grant Joint Movants’ Motion are

further set forth in the attached Memorandum in Support.

Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS' COUNSEL

/s/ Larry S. Sauer_______________
Larry S. Sauer, Counsel of Record
(0039223)
Deputy Consumers’ Counsel
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BRICKER & ECKLER LLP
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I. INTRODUCTION

For more than a decade Ohio’s public policy has favored market-based pricing for electric

generation service. To that end, within the past decade, Ohio Edison Company, The Cleveland

Electric Illuminating Company, and the Toledo Edison Company (collectively, “FirstEnergy”)

spun off their generating plants into a separate, competitive retail affiliate, FirstEnergy Solutions

(“FES”). FES independently markets and sells the plants’ power. Through the electric security

plan proposed in this proceeding (“ESP IV”), FirstEnergy proposes to radically depart from this

market structure. FirstEnergy is asking the Public Utilities Commission of Ohio (“PUCO” or

“Commission”) to approve a purchased power agreement (“PPA”) between FirstEnergy and FES,

under which its monopoly customers guarantee and pay a profit for the deregulated power plants

held by FES.

Under the terms of the PPA, FirstEnergy would purchase the power from three FES plants,

representing approximately 3500MW of generation: Davis-Besse Nuclear Power Station, W.H.

Sammis Plant, and FES’s entitlement to a portion of the output of the Ohio Valley Electric

Corporation (“OVEC”). The cost of FES’s power to FirstEnergy would be based upon traditional,

regulatory cost-of-service principles that would guarantee FES a return of, and on, its investment in
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the plants. FE would sell the power at market prices into the PJM Interconnection LLC (“PJM”),

with the promise that if the cost of power from these generation units is below market,

FirstEnergy’s distribution customers would receive a credit for the difference through the proposed

Retail Rate Stability Rider (“Rider RRS”). On the other hand, if the cost is above market,

distribution customers would pay the difference as a surcharge through Rider RRS, regardless of

who supplies their generation. See, generally, Pre-filed Direct Testimony of FirstEnergy Witness

Steven H. Strah.

The Northeast Ohio Public Energy Council (“NOPEC”) and the Office of the Ohio

Consumers’ Counsel (“OCC”) (collectively, “Joint Movants”), each represents customers who

will be required to guarantee FES’s profitability on the three generating facilities at issue if

FirstEnergy’s ESP IV application is approved. NOPEC, the largest governmental retail energy

aggregator in the State of Ohio, provides electric aggregation service to nearly 500,000 retail

residential and small commercial electric customers located in FirstEnergy’s service territory.

OCC represents approximately 1.9 million FirstEnergy residential retail electric customers.

Accordingly, Joint Movants have an overriding interest in determining the nature and

reasonableness of the costs the customers they represent will be required to pay to support FES’s

uneconomic generating facilities – costs that would have been publicly available under the

traditional, regulatory cost-of-service principles6 FirstEnergy seeks to emulate in this ESP IV.

Ohio Revised Code Section (“R.C.”) 4903.082 provides that “all parties and

intervenors shall be granted ample rights of discovery." As parties to this proceeding,7 Joint

Movants are entitled to timely and complete discovery of the terms of the PPA, the costs

6 See R.C. Chapter 4909.

7 See Ohio Adm. Code 4901-1-16(H). NOPEC filed its motion to intervene in this proceeding on September 30,
2014 and OCC filed a motion to intervene on August 14, 2014.
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customers will pay under the RRS, and other costs and proposals contained in the ESP IV

application. To the extent, the information sought is confidential, Joint Movants still are

entitled to discover it under the terms of a reasonable protective agreement. However,

FirstEnergy unreasonably conditions release of the requested information on Joint Movants’

execution of FirstEnergy’s proposed protective agreement, which will prevent Joint Movants

from meaningful participation in this proceeding. By filing this Motion to Compel, Joint

Movants seek an order (1) adopting the protective agreement that the Commission reviewed and

approved as reasonable in the recent Duke ESP Proceeding, and (2) compelling FirstEnergy to

produce (subject to Joint Movants’ proposed protective agreement) the alleged confidential

information currently being withheld.

II. FACTS

Joint Movants detail in the attached affidavits, consistent with OAC Rule 4901-1-

23(C)(3), the exhaustive efforts they have undertaken to obtain the requested discovery

responses from FirstEnergy.8 However, FirstEnergy is steadfast in refusing to release requested

information that it believes to be “Competitively Sensitive Confidential,” without Joint Movants’

executing FirstEnergy’s protective agreement, which contains onerous restrictions on the

information’s accessibility and use.

FirstEnergy proposes a 2-tiered protective agreement for “Confidential” and

“Competitively Sensitive Confidential” information, the latter of which it defines as “highly

proprietary or competitively-sensitive information that, if disclosed to suppliers, competitors, or

customers, may damage the producing party’s competitive position . . . .”9 Under FirstEnergy’s

8 See Exhibit 2, Affidavit of Dane Stinson, counsel for NOPEC; Exhibit3, Affidavit of Larry S. Sauer, counsel for
OCC.

9 See, Exhibit 2, at Att. C, paragraph 2(B).
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proposed protective agreement, only a “Fully Authorized Representative” can access information

FirstEnergy deems to be “Competitively Sensitive Confidential.”10 A “Fully Authorized

Representative” is limited to the following persons under paragraph 4(A) - (C) of the proposed

agreement:

A. Receiving Party’s outside legal counsel and in-house legal counsel
who are actively engaged in the conduct of this proceeding;

B. Paralegals and other employees who are associated for purposes of
this case with the attorneys described in [Paragraph A, above]; and

C. An outside expert or employee of an outside expert retained by
Receiving Party for the purpose of advising, preparing for or
testifying in this Proceeding and who is not involved in (or
providing advice regarding) decision-making by or on behalf of
any entity concerning any aspect of competitive retail electric
service or of competitive wholesale electric procurements.11

FirstEnergy unilaterally determines what information falls into which tier of protection,

and there is no process within FirstEnergy’s proposed protective agreement to challenge the

categorization of information. FirstEnergy can then use this categorization to thwart the ability

for Joint Movants’ consultants to see the protected information. The restrictions on what persons

may qualify as a “Fully Authorized Representative” are overly restrictive and would impede the

Joint Movants’ ability to participate effectively and protect their interests in this proceeding.

Furthermore, FirstEnergy is interfering with Joint Movants’ ability to retain consultants for work

on this case because the proposed protective agreement could unreasonably restrict their ability

to review information that FirstEnergy deems competitively sensitive.

On the other hand, the Duke ESP Agreement proposed by Joint Movants makes no

distinction between alleged Confidential Information and Competitively Sensitive Confidential

10 Id., at paragraph 4.

11 Id. (emphasis added).
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Information, nor between Limited Authorized Parties and Fully Authorized Parties. Rather, the

Duke ESP Agreement reasonably and in a straightforward manner is designed to protect all of a

utility’s alleged confidential information. Specifically, the superior Duke ESP Agreement

permits the parties, their counsel and all consultants (all “Authorized Representatives”) access to

all alleged confidential information upon execution of a non-disclosure agreement;12 provides

safeguards for keeping the information;13 provides for the return of alleged confidential

information if an Authorized Representative ceases to be engaged in this proceeding, and at the

conclusion of this proceeding;14 and provides protections when filing or using the alleged

confidential information in this proceeding, or when disclosure is sought through a public

records request.15 Moreover, in the unlikely event the protective agreement is breached,

FirstEnergy has all rights available to it at law or equity for breach of contract—the most

significant deterrent against inappropriate use of the alleged confidential information.

The form of the Duke ESP Agreement is not new to Ohio’s utilities, including

FirstEnergy, who have agreed to operate under forms substantially similar to the Duke ESP

agreement for years. Indeed, NOPEC and FirstEnergy executed such a substantially similar

agreement in FirstEnergy’s previous ESP III proceeding.16 Nonetheless, FirstEnergy insists on a

new form of a protective agreement, and currently is withholding all discovery it deems to be

“Competitively Sensitive Confidential” information unless NOPEC and OCC sign the protective

12 Ex. 1, at paragraphs 4-6.

13 Id. 1, at paragraph 6.

14 Id., at paragraphs 7 and 16.

15 Id., at paragraphs 9-13. OCC and NOPEC (as a regional council of governments) are subject to Ohio’s public
records laws.

16 See Exhibit 5.
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agreement it proposes. But this new FirstEnergy protective agreement is unreasonable and

harmful to the Joint Movants.

For the reasons explained more fully below, the PUCO should find that the protective

agreement attached as Exhibit 1 is appropriate and adopt it for purposes of allowing Joint

Movants access to information FirstEnergy alleges is protected, including responses to NOPEC

discovery that includes NOPEC’s Request for Production of Documents, First Set, RPD-001 and

RPD-002,17 as well as OCC discovery that includes OCC Interrogatories 1-12, 2-37, 2-41, 3-65,

and OCC Requests for Production of Documents 2-18, 2-22 and 3-25.18

III. SCOPE OF STATUTORY RIGHT TO DISCOVERY

R.C. 4903.082 states that “[a]ll parties and intervenors shall be granted ample rights of

discovery.” Therefore, Joint Movants, parties in this proceeding,19 are entitled to timely and

complete responses to its discovery inquiries. Additionally, R.C. 4903.082 directs the PUCO to

ensure that parties are allowed “full and reasonable discovery” under its rules. Under the

PUCO’s rules, “discovery may begin immediately after a proceeding is commenced.”20

The PUCO has adopted rules that specifically define the scope of discovery. OAC Rule

4901-1-16(B) provides:

any party to a commission proceeding may obtain discovery of any
matter, not privileged, which is relevant to the subject matter of the
proceeding. It is not a ground for objection that the information
sought would be inadmissible at the hearing, if the information
sought appears reasonably calculated to lead to the discovery of
admissible evidence. (Emphasis added.)

17 See Exhibit 2, Att. A.

18 See Exhibit 4.

19
See OAC Rule 4901-1-16(H). OCC filed a motion to intervene on February 3, 2014.

20
OAC Rule 4901-1-17(A). Accord Ohio Civ. R. 33(A) (interrogatories may be served by any party without leave

on the plaintiff “after commencement of the action.”).
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The PUCO’s rule is similar to Ohio Civ. R.26 (B)(1), which governs the scope of discovery in

civil cases. Ohio Civ. R. 26(B) has been liberally construed to allow for broad discovery of any

unprivileged matter relevant to the subject matter of the pending proceeding.21

This scope of discovery is applicable to written interrogatories. Written interrogatories

may elicit facts, data, or other information known or readily available to the party upon whom

the discovery is served, under OAC Rule 4901-1-19. Each interrogatory must be answered

“separately and fully, in writing and under oath, unless objected to, in which case the reasons for

the objection shall be stated in lieu of an answer. The answer shall be signed by the person

making them, and the objections shall be signed by the attorney or other person making them.”

Joint Movants’ right to discovery is assured by law, rule, and Supreme Court precedent.22

Joint Movants are entitled to timely and complete responses to its discovery inquiries. Joint

Movants seek a PUCO order requiring FirstEnergy to execute the attached protective agreement

so that Joint Movants can obtain the responses to Interrogatories and requests to produce

identified above that have been withheld by FirstEnergy for lack of a protective agreement.

IV. ARGUMENT

A. FirstEnergy’s Proposed Protective Agreement Would Preclude Joint
Movant’s Meaningful Participation In This Proceeding.

In response to Joint Movants’ attempt to negotiate a reasonable protective agreement,

FirstEnergy admits that almost all of the confidential information Joint Movants seek in

discovery is “Competitively Sensitive Confidential” related to FES’ cost and pricing

21
Ohio Consumers’ Counsel v. Pub. Util. Comm. (2006), 111 Ohio St.3d 300, ¶83, citing to Moskovitz v. Mt. Sinai

Med. Ctr. (1994), 69 Ohio St.3d 638, 661 and Disciplinary Counsel v. O’Neill (1996), 75 Ohio St. 3d 1479.

22
Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-5789.
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information.23 This information is essential for Joint Movants to assess the costs attributable to

the PPA, which serves as the basis for calculating the cost customers will pay under Rider RRS.

Moreover, the information is essential for Joint Movants’ decision-makers and consultants to

assess what issues, if any, must be pursued in this proceeding and the recommendations to

appropriately resolve those issues.

1. FirstEnergy’s proposed protective agreement requires joint
movants’ counsel to withhold relevant information from their
clients and prevents their clients from making informed
decisions for participation in this proceeding.

Paragraphs 4(A) and (B) of FirstEnergy’s proposed protective agreement limit disclosure

of the FES cost and pricing information at the heart of this proceeding to Joint Movants’ counsel

and counsel’s employees. Incredibly, counsel would be unable share this information with their

clients – NOPEC’s Executive Director, Executive Senior Associate, and Board of Directors; and

OCC’s Governing Board. This would prevent counsel from receiving guidance and instruction

in the course of representing their clients, and preventing counsel from providing effective

representation. This restriction presents serious implications under the Ohio Rules of

Professional Conduct, including rules that require counsel to “abide by a client’s decisions

concerning the objective of representation…and to consult with the client as to the means by

which they are to be pursued;”24 as well as the duty to “explain a matter to the extent reasonably

necessary to permit the client to make informed decisions regarding the representation.”25

As reflected in the attachments to NOPEC’s affidavit,26 NOPEC apprised FirstEnergy of

its concerns when presenting the Duke ESP Agreement for signature. However, FirstEnergy

23 See, Ex. 2, Att. C; Ex. 3, at Att. A (e-mail of August 8, 2014).

24 See, Ohio Rules of Professional Conduct, Rule 1.2(a).

25 See, Ohio Rules of Professional Conduct, Rule 1.4(b).

26 See, Ex. 2, Atts. B and E.
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maintains that the release of the information to NOPEC’s decision makers would place FE’s

affiliate, FES (who has not intervened in this matter), at a competitive disadvantage to NOPEC,

because NOPEC competes against FES and also is FES’ customer.27

FirstEnergy argues that NOPEC would have an unfair advantage when competing with

FES, because much of the information categorized by FirstEnergy as “Competitively Sensitive

Confidential” is FES’ cost and pricing information.28 However, as explained to FirstEnergy,

while NOPEC is a CRES, it is not FES’ competitor. NOPEC is certified by the Commission

solely to provide services as a governmental aggregator.29 It is not certified, nor has it requested

certification from this Commission, as a retail generation provider, power marketer, or power

broker and, thus, does not compete with FES to supply electricity to retail or wholesale

customers. Rather, NOPEC’s function is to solicit electric supply from generation suppliers

and/or power marketers, such as FES, to serve its aggregation program. FES was selected to

provide NOPEC aggregation customers with their electric supply and, as such, NOPEC only can

be considered to be FES’ customer.

Moreover, although NOPEC is FES’ customer, its price of electricity supply to

aggregation customers is set through May 2019,30 well after FirstEnergy’s own restrictions on

the release of the confidential information will have expired.31 Thus, NOPEC’s decision makers

will have access to the alleged Competitively Sensitive Confidential information when the next

27 Id., Atts. C & F.

28 Joint Movants’ observe that FES has not intervened in this proceeding to protect its interest in information that it
may deem to be competitively sensitive. Joint Movants object to the FirstEnergy operating companies from
litigating this issue on behalf of their separate affiliate, without a showing of standing.

29 See In Re NOPEC Certification, Case No. 00-2317-EL-GAG, Certificate No. 01-044E(7), re-issued December 31,
2012.

30 FES’ website highlights NOPEC as a customer, through 2019:
https://www.fes.com/content/fes/home/community/ohio/nopec.html.

31 Ex. 2, Att. D, paragraph 20.
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aggregation supply agreement is negotiated. Thus, NOPEC’s decision makers will obtain no

competitive advantage if they are given access to this information in this proceeding.

FirstEnergy’s justification for applying Paragraphs 4(A) and (B) to OCC are even more

remote. It is undisputed that OCC does not provide electric power supply to consumers in this

state and, thus, does not compete with FES. Moreover, OCC is neither a customer of FES nor

does it have authority to negotiate with CRES providers on the price they charge residential

customers for electric supply. It is patently unreasonable for FirstEnergy to insist that this

objectionable language be applied to OCC.32

Regardless, FirstEnergy consistently responds that it does not believe its proposal places

an “undue restriction” on Joint Movants’ participation in this case, because they are free to show

Competitively Sensitive Confidential information to counsel and outside experts.33 As discussed

below, that “freedom” also is severely restricted.

Regardless, even if Joint Movants were considered a competitor or customer (for

purposes of the next aggregation term), the protective agreement Joint Movants propose

adequately protects FirstEnergy’s interests.

2. FirstEnergy’s proposed protective agreement unreasonably
restricts joint movants’ right to contract with consultants of
their choosing.

As stated above, FirstEnergy reasons that its proposed prohibition on sharing

Competitively Sensitive Confidential information with a client is not “unduly” restrictive,

because counsel is “free” to share such information with consultants. Yet, Paragraph 4(C) to

FirstEnergy’s proposed protective agreement also unreasonably restricts that freedom to

consultants who do not advise on “any aspect” of competitive wholesale or retail electric

32 See Ex. 3, Att. A (e-mail of August 22, 2014) and Att. C.

33 See Ex. 2, Att. F; Ex. 3, Att. A (e-mail of September 3, 2014).



11

procurements. FirstEnergy’s restrictions unreasonably limit the pool of professional, reputable

consultants available to Joint Movants, and unreasonably interferes with Joint Movants’ ability

to contract with the consultants of their choosing.

Although Joint Movants have individually informed FirstEnergy that Paragraph 4(C) is

unacceptable, FirstEnergy has made no efforts to revise or eliminate it, firmly maintaining that it

is not unduly restrictive.34 It becomes apparent that FirstEnergy merely is attempting to limit the

professional consultants available to Joint Movants for purposes of this proceeding. For

example, Joint Movants could retain a consultant who currently does not provide electric supply

procurement advice. The consultant would receive the Competitively Sensitive Confidential

information upon executing the Non-Disclosure Certificate and, at the conclusion of this case,

could commence providing advice to a supplier on “some aspect” of energy procurement. That

consultant would stand in the same shoes as the consultant excluded by FirstEnergy’s

unreasonable restriction, yet FirstEnergy is willing to accept that the conventional terms and

remedies of the protective agreement are sufficient to protect its interests. No sound basis exists

to make this distinction between consultants currently providing advice on “any aspect” of

electric supply procurement and other consultants who are retained and may provide such advice

in the near future.

B. Joint Movants’ Proposed Protective Agreement Is Reasonable, Has
Been Adopted By The PUCO In The Past, And Has Been Used With
Numerous Utilities, Including FirstEnergy In Past Cases.

Exhibit 1, Joint Movants’ proposed protective agreement, is designed to address the legal

requirements placed on the OCC as a public agency and designed to address a rational, fair basis

for document protection. Nonetheless, FirstEnergy is provided protection from disclosure of its

34 See, e.g., Ex. 2, at Att. F; Ex. 3, Att. A (e-mail of August 22, 2014) and Att. C.
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alleged proprietary information under Joint Movants’ proposed protective agreement.

The protective agreement offered by Joint Movants’ had its beginnings in 2003 after

extensive research and consultation with the Ohio Attorney General’s Office. Versions of the

Duke ESP Agreement have been used in various cases before the Commission. Parties executing

similar agreements include FirstEnergy, Duke, AEP Ohio, SBC Ohio, Dayton Power & Light,

and Columbia Gas. Joint Movants appreciates the administrative efficiency and fairness of the

various and similar protective agreements that OCC and NOPEC have achieved with others.

CG&E, Duke Energy Ohio’s predecessor, was compelled by the PUCO to execute a

protective agreement proposed by the OCC not once, not twice but three times. First in a post-

market development service case, and second in a 2007 system reliability tracker case. See In re

CG&E Post-MDP Service, Case No. 03-93-EL-UNC et al., Entry at 4, ¶(9) (May 13, 2004); In

the Matter of the Commission’s Review and Adjustment of the Fuel and Purchased Power and

System Reliability Tracker Components of Duke Energy Ohio, Inc., Case No. 07-723-EL-UNC et

al., Entry at 3, ¶7 (October 29, 2007). In the 2004 case, Attorney Examiner Kingery found

OCC’s proposed protective agreement to be a “reasonable and appropriate method for protecting

the CG&E information.” In the 2007 case, Attorney Examiner Farkas found that OCC’s

protective agreement “should adequately protect the confidentiality of Duke’s information.”

Most recently in the Duke Energy ESP Case (Case No. 14-841-EL-SSO), the Utility was

compelled to enter the same protective agreement Joint Movants are proposing herein.35

AEP Ohio was also compelled by the PUCO to execute a substantially similar protective

agreement proposed by OCC. In re: Columbus Southern Power Company, Case No. 05-376-EL-

UNC, Entry at ¶7 (July 21, 2005); see also In re: Embarq, Case No. 07-760-TP-BLS, Entry at ¶7

35 In re Duke ESP Case, Case No. 14-841-EL-SSO (August 27, 2014).
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(August 10, 2007). AEP was required to accept protective agreement provisions related to

OCC’s responsibilities re: public records matters.

Moreover, FirstEnergy has executed protective agreements on many occasions. The

agreements contain the substantially similar protections offered by the Joint Movants in the

attached Duke ESP Agreement.36 In fact in First Energy’s second ESP Case, First Energy

Solutions entered the protective agreement Joint Movants propose using in this case.37There is

nothing in the present case that is more compelling or distinctive that warrants treatment

different than that which has satisfied numerous other Ohio utilities.

C. FirstEnergy Should Be Ordered To Produce Discovery Using Joint
Movants’ Proposed Protective Agreement.

The Commission’s very recent precedent supports the adoption of the protective

agreement that Joint Movants propose. In the current Duke ESP Proceeding, Duke and OCC

reached an impasse in negotiating a mutually acceptable protective agreement. Duke proposed

an agreement that deviated significantly from agreements used in past proceedings, and OCC

eventually filed a motion to compel its continued use, which the Commission granted.38 The

Commission found that the agreement was “more reasonable, consistent with our past cases and

precedent, and contains the language needed to sufficiently protect Duke’s interests . . . .”39 The

Commission noted that this agreement’s provisions:

. . . ensure that recipients do not disclose confidential information and are
bound by the confidential agreement, even if they are no longer engaged
in the proceeding; require recipients to provide notice to Duke if they

36 See, e.g., In re In the Matter of the Determination of the Existence of Significant Excessive Earnings for 2013
Under the Electric Security Plans, Case No. 14-828-EL-UNC (July 21, 2014); In re FirstEnergy Energy Efficiency
and Peak Demand Reduction Portfolio Plans for 2013 through 2015, Case Nos. 12-2190-EL-POR, et al (September
13, 2012); In re FirstEnergy ESP III, Case No. 12-1230-EL-SSO (May 1, 2012).

37 In re FirstEnergy ESP II, Case No. 10-388-EL-SSO (March 26, 2010).

38 Duke ESP Proceeding, at paragraph 5.

39 Id.
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desire to use the protected material other than in a manner provided for in
confidential agreement;***Moreover, in the event of a breach of the
agreement, Duke may pursue all remedies available by law.40

The protective agreement Joint Movants’ propose in the present case, with minor

revisions relating only to the different parties involved, is exactly the same as the protective

agreement the Commission ordered the parties to adopt in the Duke ESP case. The Duke ESP

Agreement that Joint Movants propose strikes the right balance between enabling reasonable

discovery and protecting FirstEnergy’s legitimate interests. Thus, the Commission should

instruct the FirstEnergy and Joint Movants to adopt it. Joint Movants Undertook Reasonable

Efforts To Resolve This Discovery Dispute.

As detailed in the attached affidavits, Joint Movants’ counsel made reasonable efforts

to resolve this discovery dispute.41 Joint Movants repeatedly made clear to FirstEnergy that

they objected to the restrictions placed on the release and use of Competitively Sensitive

Confidential information; however, FirstEnergy steadfastly refuses to budge from its

position that those provisions were not unduly restrictive. After notice to FirstEnergy that

this impasse would require the Commission’s involvement to resolve in this discovery

dispute, and without further movement on FirstEnergy’s behalf, it became clear that efforts

to resolve the dispute over the protective agreement had failed, necessitating this Motion to

Compel.

IV. REQUEST FOR EXPEDITED RULING

Joint Movants also respectfully request that the Commission issue an expedited

ruling on this Motion to Compel, pursuant to OAC Rule 4901-1-12(C). Under the

procedural schedule set by the attorney examiner’s entry of October 6, 2014, discovery

40 Id.

41 See Exs. 2 and 3.
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requests are due by December 1, 2014 and intervenor testimony must be filed by

December 22, 2014. Time is of the essence to resolve this on-going discovery dispute so

that Joint Movants have assurance that the consultants they are considering to retain are not

prevented from reviewing the confidential information that FirstEnergy ultimately must

produce. Moreover, Joint Movants require expedited ruling to provide them and their

consultants sufficient time to review the confidential information that FirstEnergy is

withholding in order to request additional discovery, due by December 1, 2014, and to

prepare their pre-filed direct testimony due December 22, 2014.

Because of the time constraints imposed by the procedural schedule in this

proceeding, the fact that FirstEnergy has executed substantially similar protective

agreements in the past as proposed by Joint Movants, and because the Commission recently

has reviewed and sanctioned such protective agreement the Duke ESP Proceeding, Joint

Movants request, pursuant to OAC Rule 4901-1-12(C), that memorandum contra this motion

be filed no later than November 5, 2014.

V. CONCLUSION

For the reasons set forth above, Joint Movants respectfully request that the Commission

grant their request for expedited ruling with memoranda contra due no later than November 5,

2014; grant this Motion to Compel and order FirstEnergy and Joint Movants to enter the Duke

ESP Agreement, and order FirstEnergy to produce thereunder all confidential information it is

withholding.
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