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We file this appeal in the interest of preserving the benefits of joint defense 

agreements for facilitating consensus-building among parties with like interests, for the 

efficiencies inherent in joint legal work and for protecting the privilege that is 

foundational to effective legal services. The Office of the Ohio Consumers’ Counsel 

(“OCC) urges the Commissioners of the Public Utilities Commission of Ohio 

(“Commission” or “PUCO”) to grant this Interlocutory Appeal.1  OCC respectfully 

requests the PUCO to reverse the Attorney Examiner’s oral ruling issued in these 

proceedings on October 22, 2014.   

  

1 The appeal is filed pursuant to Ohio Adm. Code 4901-1-15. 

 

                                                        



The ruling addressed another in a line of vexatious Duke legal positions that 

began early in this case and have subjected various parties to delay, distraction and 

continuing defense against Duke’s litigiousness.  The ruling grants Duke Energy Ohio’s 

(“Duke”) motion to compel discovery, and requires OCC to disclose all confidential e-

mail communications among the attorneys whose clients (such as the Ohio 

Manufacturers’ Association) entered into a joint defense agreement with OCC.2  The 

ruling can be interpreted to require OCC to provide discovery documents that are 

privileged from disclosure under attorney-client and/or the trial preparation privilege.  

OCC has attached transcripts (Attachment A) that include the ruling, in accordance with 

the provisions of Ohio Admin. Code 4901-1-15(C).     

Reversal of the ruling is needed to prevent severe prejudice to OCC and others 

that will otherwise result.  The ruling requires OCC to turn over documents that contains 

opinion work product revealing the mental impressions, legal theories, and conclusions of 

OCC’s lawyers (and other intervenor party lawyers).  There is also information about 

legal advice given by OCC, where the client has not waived the attorney client privilege.   

The disclosure ordered will have a chilling effect on complete and candid 

communication between and among other intervenors and OCC and its client.  It will 

impede the ability of parties to work effectively in joint efforts on issues of common 

interest.  Thus, the Attorney Examiner’s ruling creates far reaching implications for OCC 

and others, and for the way OCC fulfills its statutory duties with respect to the 

representation of residential customers in Ohio.  In turn the ruling will impact other 

2 The OCC has already produced a redacted copy of the e-mails at issue to Duke, along with a privilege log 
describing the subject of the privileged communications.  See Attachment B. 
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parties who practice before the PUCO and work jointly in coalitions to represent common 

and joint interests.   

Those coalitions work effectively to speak with one voice in one pleading, 

thereby significantly reducing the administrative burden on the Commission by having 

multiple individual pleadings to read and consider in what are sometimes short 

timeframes.  The ability of parties to work together and submit joint filings contributes to 

narrowing the issues before the Commission and to judicial economy.  This ruling will 

have a chilling and adverse impact on the ability of parties to work together towards joint 

resolution – a time-honored practice that has been one of the hallmarks of PUCO 

administrative proceedings for more than three decades. 

The reasons supporting this Interlocutory Appeal are set forth in the attached 

Memorandum in Support.  

Respectfully submitted, 
 

  BRUCE J. WESTON 
 OHIO CONSUMERS’ COUNSEL 

 
/s/ Maureen R. Grady     
Maureen R. Grady, Counsel of Record 
Joseph P. Serio 
Edmund “Tad” Berger 
Assistant Consumers’ Counsel 
 
Office of the Ohio Consumers’ Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
Telephone:  (Grady) (614) 466-9567 
Telephone:  (Serio) (614) 466-9565 
Telephone:  (Berger) (614) 466-1292 
Maureen.grady@occ.ohio.gov 
Joseph.serio@occ.ohio.gov 
Edmund.berger@occ.ohio.gov 
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MEMORANDUM IN SUPPORT 
 

I. INTRODUCTION 

This interlocutory appeal has enormous ramifications for the continued sanctity of the 

attorney work product privilege and the attorney/client privilege in proceedings before the Public 

Utilities Commission of Ohio (“Commission” or “PUCO”).  It seeks to prevent extreme 

prejudice to the Office of the Ohio Consumers’ Counsel (“OCC”), as well as other parties to 

these (and future) proceedings, if the oral ruling issued on October 22, 2014, is affirmed and 

serves as precedent.   

OCC agrees with the Attorney Examiner presiding over the hearing that the parties and 

the bench have been confronted with challenging and complex discovery issues in this 

proceeding.3 The Attorney Examiner stated an intention to rule in a way that would not set future 

precedent.4  But experience with the use (misuse) of settlements that are not to be used as 

precedent -- but have been used as precedent -- shows the likely result of this ruling.  Future 

intentions aside, the ruling should be reversed to protect OCC from surrendering its privileged 

and confidential information to Duke and others.   

The unintended consequence of the bench ruling can be that attorney work product and 

attorney client communications used to prepare filings with the Commission must be disclosed 

once the filing is made in the public record.  The ruling could be interpreted to mean that the 

filing of testimony by a party (such as PUCO Staff), will allow adversaries to discover edits and 

comments made by reviewing attorneys.   This is a slippery slope that the PUCO should not 

travel, and in the immediate case the slope is straight down for what will be the loss of OCC’s 

confidential attorney information.   

3 See Attachment A (Tr. I, at 43).  
4 Id. 
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And, most importantly as discussed below, the Attorney Examiner’s ruling was incorrect.  

Contrary to the Attorney Examiner’s ruling, the public filing of a pleading does not waive the 

protection afforded the attorneys’ opinion work product used in preparing the document.  As 

stated in Scourtes v. Fred W. Albreacht Grocery Co., D.C.N.D. Ohio E.D. 1953, 15 F.R.D. 55, 

58: 

The ‘work product of the attorney’***is accorded protection for 
the purpose of preserving our adversary system of litigation by 
assuring an attorney that his private files shall, except in unusual 
circumstances, remain free from the encroachments of opposing 
counsel.” 
 

Nor does the filing of a pleading waive attorney client privilege.   In Ohio the statutory attorney-

client privilege can only waived if one of two conditions are met:  if the client expressly 

consents, or if the client voluntarily testifies on the subject. 5   Neither is applicable here.   

Regrettably, by its insistence that OCC produce the protected communications among 

counsel opposing its electric security plan (“ESP”) application, Duke Energy Ohio (“Duke”) is 

engaging in a deliberate attack on the adversarial system.  And its attack inhibits the ability of 

parties opposing Duke’s current and future applications to mount an effective joint defense.  

Allowing the Attorney Examiner’s ruling to stand will create a new precedent that will 

fundamentally change how parties practice and participate in before the Commission.  

The Attorney Examiner’s ruling will have adverse and far reaching implications on 

numerous other parties practicing before the PUCO.  The Attorney Examiner’s ruling has a 

chilling effect on joint representation of common interests, contrary to the choice parties should 

be free to make for joint advocacy and the administrative efficiencies that joint advocacy brings 

to PUCO proceedings.   

5 State v. McDermott, 72 Ohio St.3d 570, 572.   
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II. FACTS 

Duke filed its ESP application in these proceedings on May 29, 2014.  OCC, the Ohio 

Manufacturers’ Association, and Ohio Partners for Affordable Energy (collectively, the “JDA 

Signatories”) separately intervened in these proceedings and subsequently entered into a joint 

defense agreement (“JDA”) on June 17,  2014.  The JDA’s stated purpose was to “share 

information in confidence for [the JDA Signatories’] common purpose and benefit,” which 

included the ability to “monitor the direction of the litigation,***minimize***costs of legal 

representation and consulting services during the litigation” in these proceedings, and to “make 

the most efficient use of the resources of the parties.”6  To that end, the JDA Signatories 

specifically agreed that all information exchanged between them shall remain confidential and 

protected by the various privileges available to them individually, including attorney-client 

privilege and attorney work product privilege.7  It is common practice for parties to execute joint 

defense agreements in PUCO proceedings.  It allows parties to freely exchange information, and 

contributes to administrative efficiency and judicial economy.   

Duke served discovery requests upon OCC on June 19, 2014, requesting that it identify 

all communications with any other intervenor in these proceedings, or a member thereof, 

regarding any of the components of Duke’s ESP Application.  Duke also requested that the OCC 

identify all agreements it had entered into with other intervenors, including joint defense 

agreements, and identify the other parties to any such agreements.8  In response, OCC produced 

a copy of the JDA to Duke.  However, OCC objected to producing the communications 

6 See Duke’s September 23, 2014 Motion to Compel  (hereinafter “Motion to Compel”). 
7 Id., at paragraphs 4 and 5. 
8 Id., at Interrogatory Nos. 11 and 12. 
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requested, citing the “trial preparation doctrine and/or the attorney-client privilege” based on the 

common interests as set forth in the JDA.9  

On September 23, 2014, Duke filed its Motion to Compel OCC to produce the requested 

information.  OCC filed its memorandum contra on September 29, 2014, and Duke filed it reply 

on October 1, 2014.  By entry issued October 20, 2014, the Attorney Examiner granted Duke’s 

motion in part, ordering OCC to produce documents that do not reflect the signatories’ “legal 

strategies in these cases.” OCC was also ordered to provide the documents for which privilege is 

claimed for the Attorney Examiner’s in camera review.10   

OCC complied.  The Attorney Examiner was provided with a privilege log and the 

unredacted (and redacted) e-mails between counsel for the parties to this proceeding.  OCC also 

provided Duke with a privilege log and redacted copies of the e-mail communications at issue.  

(Attachment B).  On October 22, 2014, after reviewing the withheld communications, the 

Attorney Examiner, ordered OCC to produce the unredacted e-mails to Duke.  The Attorney 

Examiner recognized that counsel in the e-mails at issue were discussing “how to go forward on 

a specific pleading,” and reasoned that, after reviewing the e-mails, “that information is already 

in the open record.  It has been filed.”11  

However, the pleadings filed do not contain the opinion work product of the attorneys 

who participated in drafting the documents.   Nor do they reveal attorney-client communications. 

Such opinion work product and attorney client communications are privileged and confidential.  

It was error for the Attorney Examiner to order the e-mails to be disclosed to an adverse party 

when these privileges were not waived with the filing of the pleadings. 

9 See OCC’s responses to Interrogatory Nos. 11 and 12 and Document Request No. 3, attached to Duke’s Motion to 
Compel as Exhibits B, C, D, and E. 
10 See October 20, 2014 Entry of Attorney-Examiner, at 3-4. 
11 Transcript of October 22, 2014 hearing at p. 47-48. 
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III. ARGUMENT 

A. The Appeal Can Be Taken to the Commission Without the Need for It to be 
Certified. 

Under Ohio Admin. Code 4901-1-15(A), there are certain circumstances adversely 

affecting a party that allow the party to take an interlocutory appeal to the Commission without 

the appeal being  certified to the Commission by the Attorney Examiner.  Appeals can be taken 

without certification when an Attorney Examiner has granted a motion to compel discovery 

and/or required documents to be produced “over an objection based on privilege.”12  Both of 

these circumstances are present and thus OCC has the right to take this direct interlocutory 

appeal to the Commission.13  

B. Joint Defense/Common Interest Privilege 

The proper disposition of this discovery dispute requires an understanding of the 

distinctions between the attorney-client privilege (which protects against disclosure of 

communications between attorney and client) and the attorney work-product privilege which 

protects an attorney’s work “reflected in interviews, statements, memoranda, correspondence, 

briefs, mental impressions, personal beliefs and countless other tangible and intangible ways.”  

Hickman v. Taylor (1947), 329 U.S. 495, 508, 511, 67 S.Ct. 385, 393, 91 L.Ed. 451 

(“Hickman”).  The Hickman court defined “[o]pinion work product [a]s any material reflecting 

the attorney’s mental impressions, opinions, conclusions, judgments or legal theories.”  In 

Hickman, the U.S. Supreme Court stated that “not even the most liberal of discovery theories can 

justify unwarranted inquiries into the files and the mental impressions of an attorney.”  Hickman, 

329 U.S. at 510-511.   

12 Ohio Admin. Code 4901-1-15(A)(4). 
13 See Tr. 116-117, where the Attorney Examiner acknowledged OCC’s right to a direct appeal of the ruling to the 
Commission without the need for certification.   
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The common interest doctrine is an extension of the attorney-client and work product 

privileges.  See, e.g., Condominiums at Stonebridge v. K & D Group, 2014-Ohio-503; 214 Ohio 

Appl. Lexis 493.14  The doctrine permits parties and their counsel to share privileged information 

without waiving the privileges.  The doctrine applies even when there is no pending or imminent 

litigation.  See U.S. v. Suarez, No. 5:13 CR 420, 2014 U.S. Dist. LEXIS 63687, *19 (N.D. Ohio 

May 8, 2014) (explaining that the common interest privilege applies when communication is in 

connection with legal services or advice, regardless of whether litigation is pending); Broessel v. 

Triad Guaranty Ins. Corp., 238 F.R.D. 215, 219 (W.D. Ky. 2006) (stating that the common 

interest privilege can preclude disclosure both in the context of litigation and in the context of a 

transaction—where there is no implication of suit or actual suit pending). 

The related joint defense privilege also is an extension of the attorney-client privilege and 

attorney work product doctrine.  The privilege requires the existence of actual or potential 

litigation, and protects shared information when the parties are engaged in a joint defense effort. 

Travelers Cas. and Sur. Co. v. Excess Ins. Co. Ltd., 197 F.R.D. 601, 606 (S.D. Ohio 2000).  

Where the privilege exists, disclosure of protected materials to “friendly litigants” in related 

cases or others with friendly interests will not vitiate the privilege.  Id. 

1. The Joint Defense Privilege Protects the Documents at Issue. 

The JDA Signatories entered the JDA after Duke had filed its ESP application with the 

Commission and after they had individually intervened in these proceedings.  Thus, with the 

existence of actual litigation, the joint defense privilege is available to them.  Id.  To assert the 

privilege, a party must show that (1) the information was shared in the course of a joint defense 

14 But see Adkins Energy, LLC v. Farmland Mut. Ins. Co., No. 04 CV 50482, 2009 U.S. Dist. LEXIS 38099, 2009 
WL 1259344, at *3 (N.D. Ill. May 6, 2009) which recognizes that the work product privilege is waived only with 
disclosure to an adversarial party, thus potentially obviating the need for a joint defense agreement.   
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effort; (2) the information was designed to further the efforts; and (3) the privilege has not been 

waived.  Id.   

The information at issue in the discovery dispute is the numerous e-mails exchanged by 

counsel for the parties subject to the JDA.  The e-mails comprise communications among 

counsel for the parties to the JDA regarding the filing of a motion to reject Duke’s ESP 

application and regarding the counsel’s impression of Duke’s motivation and leverage in this 

litigation.  Counsel traded drafts of the parties’ combined pleading and requested the insertion 

and deletion of certain text via the e-mails in question.  Counsel also conferred regarding Duke’s 

overall strategy relating to its filing to which the parties to the JDA objected.  As such, the e-

mails at issue consisted of attorney opinion work product and attorney client communications 

designed to further the parties’ efforts pursuant to the JDA and are privileged. 

2. OCC Has Not Waived the Applicable Privileges. 

The Attorney Examiner’s oral ruling on October 22, 2014 is based on the conclusion that  

by filing the joint pleadings “in the open record,” the parties had waived the attorney opinion 

work product and/or attorney client privilege.  Tr. Vol. I, at 43.  This is, respectfully, inconsistent 

with applicable case law.  See, Cooey v. Strickland, 269 F.R.D. 643, 652 (S.D. Ohio 2010) citing 

2-501 Fed.R. Evid. Manual 501.02(5)(e)(ii), disclosure of the final product did not waive 

attorney-client privilege.15  Likewise, in Libbey Glass, Inc. v. Oneida, Ltd., 197 F.R.D. 342, 347 

(N.D. Ohio 1999) (“Libbey Glass”), the court explained that courts “have perceived a difference 

between opaque reference to an attorney’s advice and disclosure that illuminates the facts and 

analysis underlying that advice.”  Id. at 346.  In Libbey, the court did not find waiver because the 

15 See, also, Woyczynski v. Wolf, 11 Ohio App.3d 226, 229, 464 N.E.2d 612 (8th Dist. 1983) (holding that there is 
no automatic waiver of privilege based upon pleading in a case). 
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passing allusions did not disclose the substance of communications between counsel and clients.  

Id. at 346-47.   

Closer to home, in the recent DP&L electric security plan proceeding, a similar issue 

arose.16  There, Industrial Energy Users-Ohio filed a motion to compel DP&L’s analyses 

regarding their ability to increase revenue through increases in distribution and transmission 

rates.17  The Commission affirmed the Attorney Examiner’s ruling denying the IEU’s motion 

and protecting the analyses from disclosure under both the attorney-client privilege and work 

product doctrine.18  The PUCO found that the attorney-client privilege “can only be waived if the 

client expressly consents or voluntarily testifies to the communications.”19  Although DP&L 

provided a witness that testified to the existence of the analyses and transmission and distribution 

rates, the Commission found that it was not sufficient to waive the privilege.20  The PUCO ruled 

that testimony regarding the same subject matter will not waive privilege absent express consent 

or voluntary testimony to the communications at issue.21 

Just like the filing of testimony does not cause attorney client communications/work 

product to be waived, neither does the filing of a pleading.  The filing of the final pleading in this 

case, contrary to the Attorney Examiner’s ruling, did not divulge the attorneys’ opinion work 

product.  Nowhere in the pleading is the work product or advice conveyed regarding what to 

include or exclude in the final draft of the pleading.  Nor did the ultimate filing divulge counsel’s 

16 In the Matter of the Application of The Dayton Power and Light Co. for Approval of its Electric Security Plan, 
Pub. Util. Comm. No. 12-426-EL-SSO et al., 2013 Ohio PUC LEXIS 193, at 17 (Sept. 4, 2013). 
17 In the Matter of the Application of The Dayton Power and Light Co. for Approval of its Electric Security Plan, 
Pub. Util. Comm. No. 12-426-EL-SSO et al., 2013 Ohio PUC LEXIS 193, at 17 (Sept. 4, 2013). 
18 Id. at 18. 
19 Id. 
20 Id. 
21 Id. 
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impressions regarding Duke’s motivation or leverage—all of which appear in the e-mails at 

issue. 

3. Duke Mischaracterizes Applicable Law 

In seeking to compel OCC to produce the attorney work product at issue, Duke relies 

primarily on Libbey Glass.  Libbey Glass generally recognizes that the “a) ‘joint client,’ b) ‘joint 

litigant’ and c) ‘common interest’ relationships” are extensions of the attorney-client privilege.   

Specifically, the “’joint litigant’ privilege protects attorney-client privileged matters when they 

are shared with co-parties, even though those parties are represented by separate counsel.”  Id., 

[internal citations omitted].  Libbey Glass recognized, as in these proceedings, that the “joint 

litigant” arrangement often is memorialized by a formal agreement (Id.); here, the JDA.  

On the other hand, under the Libbey Glass facts, the “common interest arrangement” 

involved one party subject to an attorney-client relationship, who shared his attorney’s legal 

advice with a third party as a part of commercial transaction.  Id.   The court found that for the 

attorney-client privilege to attach to the information provided to the third party under those 

circumstances, the parties must have “‘an identical legal interest with respect the subject matter 

of the communication.’”  Id.  The concern in Libbey Glass was that the attorney-client privilege, 

which extends to legal advice provided to a client by an attorney, not be extended to protect two 

parties’ discussions of merely a commercial transaction, when no formal arrangements existed 

between them. 

Libbey Glass is distinguishable from these proceedings on its facts primarily because it 

involves the sharing of an attorney-client communication in the context of a commercial 

transaction and not for the purpose of existing litigation, as here.  Moreover, assuming arguendo 

that Ohio law requires “an identical legal interest,” counsel who participated in exchanging 
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information in these proceedings had the identical legal interest in preparing the motion to reject 

Duke’s ESP pleading.    

Duke’s interpretation of Libbey Glass mischaracterizes Ohio law.  Although the Libbey 

Glass court used the term “identical,” its further explanation and interpretation of case law 

demonstrates the appropriate lens through which the term should be understood.  Specifically, 

the Libbey court stated that “[t]he parties must show that the disclosures are made in the course 

of ‘formulating a common legal strategy.’”  Id. (emphasis in original).  The Attorney Examiner 

recognized as much in the entry issued October 20, 2014, at 3. 

The proposition that the parties’ interest must be common, not identical, in order for the 

common interest privilege to apply is supported by analysis of other Ohio courts.  In Cooey v. 

Strickland, the court explained that “it is not necessary that parties be in agreement on every 

point; a communication is privileged as long as it deals with a matter on which parties have 

agreed to work toward a mutually beneficial goal, even if the parties are in conflict on some 

points.”  Cooey v. Strickland, 269 F.R.D. 643, 652 (S.D. Ohio 2010) citing 2-501 Fed.R. Evid. 

Manual 501.02(5)(e)(ii). 

Indeed, Ohio courts have held that there “need not be an absolute congruence in litigation 

involving the parties” in order for the common interest privilege to apply.  Official Committee of 

Administrative Claimants v. Bricker, No. 1:05 CV 2158, 2011 U.S. Dist. LEXIS 49504, *11 

(N.D. Ohio May 9, 2011) quoting Travelers Cas. and Sur. Co. v. Excess Ins. Co., Ltd., 197 

F.R.D. 601, 607 (S.D. Ohio 2000; see also Carolina Cas. Ins. Co. v. Sharp, No. 1:10cv2492, 

2013 U.S. Dist. LEXIS 39628, *10-11 (N.D. Ohio Mar. 1, 2013) (citing Bricker and Travelers 

for the above stated proposition).   
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In fact, the Bricker court stated that “it is sufficient if the parties at issue reasonably 

anticipate involvement in the litigation in which common issues, and common positions, would 

arise.” Bricker, 2011 U.S. Dist. LEXIS 49504 at *11.  Applying this reasoning to the facts in the 

Bricker case, the court found that the common interest privilege applied even though the interests 

of the parties asserting the privilege differed in some respects. 

Here, even assuming the applicability of Libbey Glass and the subject e-mails included 

attorney-client communications, OCC does not need to prove that the JDA Signatories’ legal 

interests are identical.  OCC needs only to demonstrate that the JDA signatories share a common 

legal interest, which is undisputed given the existence of the JDA and their communications 

concerning the content of their combined pleading and their interpretation of Duke’s litigation 

strategy.   

 

IV. CONCLUSION 

This Application for Review meets the terms of Ohio Adm. Code 4901-1-15(C) because 

the Application meets the timing requirement set out in the Commission’s rules22 and the 

application “set[s] forth the basis of the appeal and citations of any authorities relied upon.”  The 

Attorney Examiner’s ruling should be reversed and OCC should not be required to turn over any 

further documents to Duke, beyond those already produced.  The communications were 

protected by attorney-work product and attorney client privilege.   

OCC will be severely prejudiced if it is required to turn over numerous documents that 

contain attorney-client privileged information and attorney work product/trial preparation 

materials.  Allowing the Attorney Examiner’s ruling to stand will create a new precedent that 

22 Ohio Adm. Code 4901-1-15(C) provides  for an Application for Review to be filed five days after the ruling is 
issued.  The ruling was issued on October 22, 2014 

11 
 

                                                        



 

will fundamentally change how parties practice and participate in before the Commission. The 

Attorney Examiner’s ruling will have adverse and far reaching implications on numerous other 

parties practicing before the PUCO.  The Attorney Examiner’s ruling threatens to have a chilling 

effect on joint representation of common interests, contrary to the choice parties should be free to 

make for joint advocacy and the administrative efficiencies that joint advocacy brings to PUCO 

proceedings.   

Parties typically engaged in common interest representation at the PUCO have been 

historically working with the reasonable expectation that attorney-client communications made 

in confidence and in pursuit of that common interest are protected from disclosure.  The Attorney 

Examiner’s ruling in this case jeopardizes the viability of such joint representation by requiring 

disclosure of such communications.   

For the foregoing reasons, the OCC respectfully requests that the Attorney Examiner’s 

order compelling OCC to produce unredacted copies of the e-mails at issue to Duke be reversed. 
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