
BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Adoption of Chapter 
4901:1-3, Ohio Adnunistrative Code, 
Concerning Access to Poles, Ducts, 
Conduits, and Rights-of-Way by Public 
Utilities. 

Case No. 13-579-AU-ORD 

FINDING AND ORDER 

The Commission finds: 

(1) Pursuant to 47 U.S.C. 224(c)(2), this Commission certified to tiie 
Federal Communications Commission (FCC) that we regulate 
the rates, terms, and conditions for pole attachments, and in so 
regulating, have the authority to consider, and do corisider, the' 
interests of subscribers of cable television, as well as the 
interests of the consumers of the utility services. See Ohio 
Adm.Code 4901:1-7-23 and States That Have Certified That They 
Regulate Pole Attachments, WC Docket No. 10-101, Public 
Notice, 25 F.C.C. Red 5541 (WCB 2010), App. C Based upon 
this state certification, the FCC will not exercise federal 
jurisdiction of pole attachments as provided in 47 U.S.C. 224(a) 
and(b). 

(2) On January 10, 2011, the Governor of the state of Ohio issued 
Executive Order 2011-OlK, entitled "Establishing the Common 
Sense Initiative," which sets forth several factors to be 
considered in the promulgation of rules and the review of 
existing rules. Among other things, the Commission must 
review its rules to determine the impact that a rule has on small 
business; attempt to balance properly the critical objectives of 
regulation and the cost of compliance by the regulated parties; 
and amend or rescind rules that are unnecessary, ineffective, 
conttadictory, redtmdant, inefficient, or needlessly 
burdensome, or that have had negative unintended 
consequences, or urmecessarUy impede business growth. 

(3) Additionally, in accordance with R.C. 121.82, in the course of 
developing draft rules, the Commission must evaluate the rules 
against a business impact analysis (BIA). If there wUl be an 
adverse impact on businesses, as defined in R.C. 107.52, the 
agency is to incorporate features into the draft rules to 
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eliminate or adequately reduce any adverse impact. 
Furthermore, the Commission is required, pursuant to R.C. 
121.82, to provide the Common Sense Initiative (CSI) office the 
draft rules and the BIA. 

(4) Pursuant to its Entry of AprU 3, 2013, the Commission stated 
that it is considering a new chapter of rules, in Ohio Adm.Code 
4901:1-3, specifically dedicated to access to poles, ducts, 
conduits, and rights-of-way provided by public utUities. The 
Entry also scheduled a workshop on April 17, 2013, in order to 
provide interested stakeholders with the opportunity to offer 
feedback before it issued the proposed rules and opened them 
up to public comment. The workshop was held as scheduled 
and stakeholder comments were offered. 

(5) Pursuant to its Entry of May 15, 2013, the Commission issued 
its Staffs proposed rules and invited public comment. The 
Entry also included the BIA in order to assess and justify any 
adverse impact that the proposed rules have on the business 
community. Initial comments were to be fUed on or before 
June 14, 2013, and reply comments were to be filed by July 1, 
2013. These time frames were subsequentiy extended to allow 
for the filing of irutial comments by July 12, 2013, and reply 
comments by August 29,2013. 

(6) The record reflects that the following entities have fUed either 
irutial comments, reply comments, or both: PCIA-The 
Infrastructure Association and The HETNET Forum jointly, 
FCIA); The Ohio BeU Telephone Company dba AT&T Ohio, 
AT&T Corp., Teleport Conununications America LLC, and 
New CingiUar Wireless PCS, LLC dba AT&T MobUity Qointiy, 
AT&T); Frontier North Inc. (Frontier Nortia); Fiber 
Technologies Networks, LLC (Fibertech); City of Dublin 
(Dublin); Ohio Cable Telecorrunurucations Association (OCTA); 
Data Recovery Services, LLC (Data Recovery); OneCommuruty; 
tw telecom of ohio Uc (TWTC); Ohio Telecom Association 
(OTA); Ohio Power Company, Ohio Edison Company, The 
Cleveland Electric Illuminating Company, The Toledo Edison 
Company, The Dayton Power and Light Company, and Duke 
Energy Ohio, Inc. Qointiy, Electric UtUities); and Zayo Group, 
LLC (Zayo). 
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(7) On July 12, 2013, as amended, Gardner F. GUlespie and John 
Davidson Thomas each fUed a motion seeking permission to 
appear pro hac vice for the purpose of representing the OCTA. 
On July 12, 2013, as amended, Zachary Champ filed a motion 
seeking to appear pro hac vice for the purpose of representing 
PCIA. The Commission finds that the motions pro hac vice are 
reasonable and should be granted for the limited purpose of 
this proceeding. 

(8) The Commission has carefully reviewed the rules proposed by 
Staff and the conunents filed by interested parties. The 
Commission wiU address the more relevant comments below. 
Some minor, noncontroversial changes have been incorporated 
into the rules without Commission comment. Any 
recommended change that is not discussed below or 
incorporated into the proposed rules should be considered 
denied. 

General Issue - Statutory Authority 

(9) The Electric UtUities assert that the Commission lacks statutory 
authority to promulgate the proposed rules. In support, the 
Electric UtUities note that the Corrunission's BIA referenced 
R.C. 4927.03 and R.C. 4927.15 as the basis for the Commission's 
authority to promulgate the proposed rules (Electtic UtUities at 
10). The Electric UtUities also reject any reliance on R.C. 
4905.51 as a basis for the support of the rules to establish rates 
and conditions for joint use agreements. Rather, the Electtic 
UtUities opine that R.C. 4905.51 only allows for the 
Commission to assert jurisdiction upon public utUities for the 
stated purpose provided that they faU to reach a joint use 
agreement and one of the entities seeks Corrmiission resolution. 
The Electtic UtUities simUarly assert that the Commission's 
authority under R.C. 4905.71 to regulate the justness and 
reasonableness of the charges, terms, and conditions is only 
ttiggered by either the fUing of a tarUf or complaint. (Electtic 
UtUities at 10,11.) 

The Electtic UtUities also contend that, due to the unique status 
of electtic companies and incumbent local exchange carriers 
(ILECs) as pole owners, the proposed rules should not apply to 
attachments made by electtic companies and ILECs to each 
other's poles (Electtic Utilities at 12). The Electtic UtUities 
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contend that the practice of joint use agreements has 
sufficiently worked over the years pursuant to R.C. 4905.48 and 
R.C. 4905.51 (Electtic Utilities at 12,13). 

AT&T points out that the FCC saw a clear need to revisit its 
prior interpretation of 47 U.S.C. 224(b) with respect to joint use 
agreements due to the diminished bargaining positions and 
pole ownership between electtic utilities and ILECs that has 
occurred over tune. Thus, the FCC determined that neither the 
language nor the structure of 47 U.S.C. 224 precludes a 
determination that ILECs are entitled to pole attachment rates, 
terms, and conditions that are just and reasonable. AT&T 
concludes by noting that neither the FCC nor the Staff proposal 
cancels joint use agreements. (AT&T Reply at 6-9.) 

The Commission emphasizes that whUe R.C. 4905.51 and R.C. 
4905.71 provide the Commission with authority to resolve 
disputes, nothing within these statutes or others prohibit the 
Commission from establishing rules to address the regulation 
of pole attachments, conduits, and rights-of-way. Additionally, 
through its adopted rules, the Commission is implementing the 
mechanisms provided for under these statutes. Finally, 
nothing in these rules prohibit public utilities from continuing 
to operate piursuant to joint use agreements. 

Comments on Ohio Adm.Code 4901:1-3-01 - Definitions 

(10) Proposed OHo Adm.Code 4901:1-3-01 fAV Staff defmed an 
"attaching entity" as including cable operators, 
telecormnunications carriers, ILECs and other local exchange 
carriers (LECs), public utUities, goverrunental entities, and 
other entities with either a physical attachment or a request for 
attachment to a pole or conduit. Staff's definition excludes, 
however, seasonal attachments by governmental entities. 

Both AT&T and the OTA suggest modifying this paragraph by 
incorporating the limitations on attaching entities codified in 
R.C. 4905.51 and 4905.71. Specifically, these commenters assert 
that the defirution of "attaching entity" should include the 
requirements outlined in R.C. 4905.71 that an attaching entity 
be authorized to attach by obtaining, under law, any necessary 
public or private authorization and permission to consttuct and 
maintain the attachment. Additionally, these commenters 
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submit that the definition include determinations from R.C. 
4905.51 that "public convenience, welfare, and necessity 
require such use or joint use, and that such use or joint use will 
not result in irreparable injury to the owner or other users of 
such equipment or any substantial dettiment to the service to 
be rendered by such owners or other users." (AT&T at 4-5; 
OTA at 3; PCIA Reply at 12.) The Electtic UtUities claim that 
the proposed definition goes too far and that the Commission 
should revisit the defirution in order to more narrowly 
circumscribe the types of attaching entities (i.e., cable operators 
or telecommunications carriers) that are encompassed by the 
proposed rules (Electtic UtUities at 23-24). AT&T points out 
that Staff's proposed definition mirrors the FCC's definition 
found in 47 C.F.R. 1.402(m) (AT&T Reply at 5). 

OTA and AT&T assume "seasonal attachments" as referenced 
in proposed Ohio Adm.Code 4901:1-3-01 (A) do not include 
telephone and electtic facUities but, rather, are limited to 
seasonal decorations and adornments, such as flower baskets, 
U.S. flags, wreaths, banners, and the like, that do not impede 
access to the pole or adversely affect any existing attachments. 
OTA and AT&T recommend specificaUy including a definition 
of "seasonal attachments" so that the purpose is clear. (OTA at 
4; AT&T at 5.) 

The Commission has added language to the definition that an 
attaching entity must have been authorized to attach as 
discussed in R.C. 4905.51 and 4905.71. The modification also 
addresses the Electtic Utilities' argument that we should 
narrow the types of entities encompassed by these rules as an 
"attaching entity" subject to these rules will either be another 
public utility or an entity that is authorized and has obtained, 
under law, authorization and permission to construct and 
maintain the attachment like a cable provider. Finally, because 
"seasonal attachments" are widely understood and orUy used 
one time in the definition of "attaching entity" we see no 
reason to define this phrase. 

(11) Proposed Ohio Adm.Code 4901:l-3-01fKV Staff's proposal 
defined "pole attachment" as an attachment by a cable system, 
telecommurucations service provider, or an entity other than a 
public UtUity to poles or conduit conttolled by a public utUity. 
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OTA proposes clarifying the definition by including a 
provision that only facilities attached in the usable space on a 
pole are deemed to be a pole attachment. OTA also suggests 
including a reference to a "public utUity" in the pole 
attachment detinition since under R.C. 4905.51, a "public 
utility" can also be an attaching entity. (OTA at 4.) AT&T 
raises the same concern however, AT&T's fix is to remove the 
phrase "other than a public utUity" from the definition (AT&T 
at 5-6). 

The Electtic Utilities oppose the recommendations of the OTA 
and AT&T. The Electtic Utilities opine that the proposed 
modification would give ILECs the power to pick and choose 
whether an attachment would be made pursuant to a joint use 
agreement or be made as if the ILEC were a competitive local 
exchange carrier (CLEC). Accordingly, the Electtic UtUities 
believe that the rights, privUeges, and obligations between 
public utilities should remain defined by joint use or joint pole 
agreements subject to review pursuant to R.C. 4905.48 and 
4905.51. (Electtic Utilities Reply at 9-10.) 

OTA's proposal involving facUities in the usable space is 
conttary to our discussion regarding access to pole tops and, 
therefore, wUl not be adopted. Rather than adopt OTA's 
proposal to include public utilities in the list of attaching 
entities, we are removing the specific references to certain 
entities that can attach to a pole and replacing the list with the 
defined term "attaching entity." Regarding the Electtic 
Utilities' concern involving ILECs and joint use agreements, we 
clarify that nothing in these rules is intended to change the 
status of the existing joint use agreements. Thus, any party 
currently subject to a joint use agreement wiU need to follow 
the termination and/or renegotiation provisions set forth in the 
joint use agreement prior to attaching to a utility's poles 
through some other mechartism. Accordingly, the definition of 
"pole attachment" should be modified. 

Commentor proposed additional definitions 

(12) Because corrununications service providers should have access 
to space at the pole top, the OCTA proposed a definition of 
"commurucations space" that clarifies that this space includes 
the pole top (OCTA at 5). "Communications space" is used 
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widely throughout the rules, therefore, we have made this a 
defined term in Ohio Adm.Code 4901:1-3-01 (F). 

(13) For the purpose of calculating the time requirements set forth 
in this Finding and Order, the Commission sua sponte defines 
a "day" as being a calendar day. 

Comments on Ohio Adm.Code 4901:1-3-02 - General applicability 

(14) Proposed Ohio Adm.Code 4901:l-3-02rAV Staff proposed 
language establishing that citations within this chapter to the 
United States Code (U.S.C.) or to the FCC's Code of Federal 
Regulations (C.F.R.) is intended to incorporate those sections of 
federal law and federal rules as of a date certain. Staff's 
purpose for adopting this subsection is meant to conform to the 
incorporation by reference provisions of R.C. 121.71 through 
121.76. 

OTA and AT&T claim that the Commission recently addressed 
the incorporation by reference issue in In re Reviezo of Chapter 
4901:1-7, of the Ohio Administrative Code, Local Exchange Carrier-
to-Carrier Rules, Case No. 12-922-TP-ORD, Finding and Order 
(Oct. 31, 2012), at 4, Att. A at 4, and concluded that a date 
certain was not necessary where, as here, there is a reference in 
the rule to federal laws and regiUations but not an 
incorporation of the text of the federal law or regulation into 
the Commission's rule. AT&T and OTA urge a simUar 
determination in this proceeding. (AT&T at 7-8; OTA at 5.) 

The Electtic UtUities argue that adoption of the position 
advocated by OTA and AT&T would violate Ohio's 
nondelegation docttine which prohibits the General Assembly 
and, by extension, the Commission, from incorporating by 
reference future amendments to federal statutes. See State v. 
Gill, 63 Ohio St. 3d 53, 584 N.E.2d 1200 (1992); City of Cleveland 
V. Piskura, 145 Ohio St. 144, 60 N.E.2d 919 (1945). The Electtic 
UtUities also note that removal of the date certain language 
would violate R.C. 119.02, which sets forth specific 
requirements for rxUemaking, including public notice of the 
rule, publication of its full text, and a hearing. Accordingly, the 
Electtic Utilities urge the Corrunission to reject the edit 
proposed by OTA and AT&T. (Electtic Utilities Reply at 6-8.) 
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The Commission notes that Ohio has a long-standing ttadition 
of adopting its own laws and regulatioris involving pole 
attachments, conduit occupancy, and rights-of-way. Adoption 
of the position recommended by OTA and AT&T would 
represent a reversal of that long-standing practice as we would 
be agreeing to abide by, at the state level, any change adopted 
by the FCC without providing public notice of the proposed 
changes and without going through Ohio-specific rulemaking 
requirements. Accordingly, the recommendation made by 
OTA and AT&T should be derued. FinaUy, the Commission 
sua sponte determines that the effective date of the cited 
sections of the U.S.C. and C.F.R. should be July 1, 2014, in order 
to be more contemporaneous with the adoption of the pole 
attachment rules. 

(15) Proposed Ohio Adm.Code 4901:l-3-02CDl This proposed 
subsection establishes requirements that must be included by a 
public UtUity when seeking a waiver of a rule in this chapter. 
OCTA recommends changing who may seek a waiver of a rule 
in this chapter by sttiking "public utility" and replacing that 
phrase with "party" (OCTA Att. A at 3). The Commission does 
routinely use the term "party" in its rules when discussing 
waivers. Therefore, we find that OCTA's recommendation is 
well-made and the rule should be modified accordingly. 

Comments on Ohio Adm,Code 4901:1-3-03 - Duty to provide access and required 
notifications 

(16) Proposed Ohio Adm.Code 4901:l-3-03fAVll Staff proposed 
language requiring a public utUity to provide an attaching 
entity with nondiscriminatory access to any pole, duct, conduit, 
or right-of-way owned or conttolled by it. However, the 
paragraph also provides that where there is insufficient 
capacity or for reasons of safety, reliabUity, and generally 
applicable engineering purposes, a public utUity providing 
electtic service may deny an attaching entity access to its poles, 
ducts, conduits, or rights-of-way, on a nondiscriminatory basis. 

(17) AT&T and OTA note that capacity and engineering exceptions 
contained in this paragraph are as equally applicable to LECs 
as they are to electtic companies and that the FCC allows LECs 
to deny access to pole, ducts, and conduits for these same 
reasons [(See 4:7 C.F.R. 1.1403(a))]. Accordingly, boti:i parties 
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reconunend amending the proposed rule to correct this 
disparity between LECs and the electtic companies. (AT&T at 
8; OTA at 6.) The Corrunission agrees and the paragraph wUl 
be amended consistent with OTA's proposed language. 

(18) Fibertech seeks clarification that all attaching entities, including 
ILECs, wUl be provided with equal, nondiscriminatory access 
to poles under this proposed paragraph. Additionally, 
Fibertech believes the phrase "generally applicable engineering 
purposes" is overly broad, not based on Ohio law, and subject 
to interpretation and/or use that allows for derual of access to 
poles and conduit for any reason. As such, Fibertech 
recommends that this phrase be stticken. (Fibertech at 17-18.) 

The Electtic UtUities contest removing their abUity to deny 
access for generally applicable engineering purposes. These 
commenters note that under 47 U.S.C. 224, the Pole Attachment 
Act (PAA), and the proposed rules, there are only four reasons 
for which a pole owner may deny a potential attaching entity 
access to its poles: insufficient capacity; safety; reliabUity; or 
generaUy applicable engineering purposes. Fibertech's 
proposal, according to the Electtic UtUities, would give electtic 
UtUities less authority to protect and maintain their systems 
than they have under the PAA by removing the abUity to deny 
access for generally applicable engineering purposes. 
According to the Electtic UtUities, removal of this reason for 
denial of access may not necessarUy be covered by the three 
remaining reasons for derual. The Electtic UtUities further 
point out that all access deruals are subject to Commission 
oversight, therefore, Fibertech's concern is unjustified. (Electtic 
Utilities Reply at 23-24.) 

The Commission notes that the definition of "attaching entity" 
set forth in proposed Ohio Adm.Code 4901:1-3-01 (A), includes 
ILECs. Therefore, pursuant to the proposed rule, ILECs should 
be afforded equal, nondiscriminatory access to poles, ducts, 
conduits, and rights-of-way owned by public utilities. 
Additionally, the Commission declines to sttike the phrase 
"generally applicable engineering purposes" as requested by 
Fibertech. The Electtic UtUities correctly point out that 
Fibertech's proposed revision does not comport with the 
federal PAA. Further, Fibertech offers no evidence 
demonsttating that the phrase in question has been applied in 
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an overly broad manner or subject to misinterpretation and/ or 
misuse in those states applying the PAA. Therefore, the 
Commission declines to adopt the revision recommended by 
Fibertech. 

(19) Finally, the Commission, acting sua sponte, wishes to make 
explicit in this paragraph that the nondiscrUninatory access 
required under the proposed rule be made pursuant to rates, 
terms, and conditions that are just and reasonable. It is in the 
public interest to ensure that not only do all attachers have 
nondiscriminatory access to poles, ducts, conduits, and rights-
of-way, but that all attachers are afforded such access on terms 
and conditions that are just and reasonable. Accordingly, this 
paragraph should be amended to include the phrase "under 
rates, terms, and conditions that are just and reasonable" at the 
end of the first sentence. 

(20) Proposed Ohio Adm.Code 4901:l-3-03(AV21. Staff proposed 
language requiring that requests for access to a public utUity's 
poles, ducts, conduits, or rights-of-way be in writing. 
Furthermore, if access is not granted within 45 days of the 
request, the public utUity must confirm the denial in writing by 
the 45th day. Such derual must be specific and include all 
relevant evidence and information supporting denial, and must 
explain how such evidence and information relate to a denial of 
access for reasoris of lack of capacity, safety, reliabUity, or 
engineering standards. 

To better facUitate broadband deployment and the safe and 
efficient disttibution of electtic utUity services, the Electtic 
UtUities believe that public utUities should be allowed to 
require the use of electtoruc notification systems, such as the 
Spatially-Enabled Permitting and Notification System and the 
National Joint UtUities Notification System. According to the 
Electtic Utilities, such systems ensure that both pole owners 
and attaching entities remain informed regarding the progress 
of their pole attachment projects by providing quick and 
efficient notification to attaching entities in the event that any 
attachment requires modification or relocation. (Electtic 
Utilities at 38-39.) 

In its reply comments, PCIA opposes the mandatory use of an 
electtonic notitication system and states that the development 
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of any electtonic notification system should be accomplished 
through the partnership of all users of the system. PCIA 
believes that a system whose design includes end-user input 
has the potential to reduce errors and increase efficiencies. 
(PCIA Reply at 13.) 

The Commission agrees with the recommendation of the 
Electtic Utilities and determines that the proposed language 
should be adopted. An electtonic notification system wUl 
increase the speed and efficiency of communication between 
pole owners and attaching entities, as well as provide a 
standard for such commurucation. With regard to the concern 
raised by PCIA, the Commission recognizes the potential 
benefits of end-user input into the development of any system. 
Nonetheless, the Commission is also aware that attachers are 
likely to have competing desires and interests in the 
development of any electtonic notification system, all of which 
cannot be accommodated in the final system. Attempting to 
make such accommodation wUl likely complicate and delay the 
implementation of an electtonic notification system. As such, 
pole owners are encouraged, to the extent practical, to consider 
input from attachers prior to deploying an electtoruc 
notification system, but are not required to do so. To clear up 
any ambiguity that may exist regarding requests for access that 
are not denied, the Commission has added a sentence clarifying 
that such requests are granted if not denied in writing within 
45 days. 

(21) Proposed Ohio Adm.Code 4901:l-3-03fAJ(;3)(al. This 
paragraph requires a public utility to provide an attaching 
entity notice 60 days prior to removing or terminating any 
service to those facUities. This notice requirement as proposed 
only applies to entities obtaining access through a pole 
attachment agreement and not to attaching entities who obtain 
access through the public utUity's tariff. Therefore, the benefit 
of the proposed rules' 60-day notice requirement should not be 
narrowly limited in this marmer but, rather, should be 
extended to aU types of attaching entities regardless of the 
manner in which the attachment is procured. This revision wUl 
protect attaching entities from discrimination relative to service 
affecting and public safety concerns that may otherwise arise. 
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(22) Proposed Ohio Adm.Code 4901:l-3-03(;AV3VcV Staff proposed 
language requiring a public utility to provide an attaching 
entity no less than 60 days written notice prior to any 
modification of facUities other than routine maintenance or 
modification in resporxse to emergencies. 

The Electric Utilities believe that this paragraph is overly broad 
and unduly burdensome as written. These commenters argue 
that they should not be required to notify an attaching entity of 
any changes to a pole urUess the changes affect the attaching 
entity's equipment. (Electtic UtUities at 40.) AT&T disagrees 
and questions whether the Electtic UtUities should be able to 
unilaterally decide if changes to a pole wUl affect the 
equipment of an attaching party. Instead, AT&T believes that 
notifying such parties of any pole changes and making them 
part of this process is the better approach. (AT&T Reply at 22-
23.) 

The Commission finds that this paragraph imposes a minimal 
obligation upon a public utUity to notify aU attaching entities of 
any modification to any facUities. While many such changes 
may in fact be irrelevant, it is foreseeable that this wUl not 
always be the case. Further, in light of the Commission's 
adoption of the Electtic UtUities' recommendation to permit the 
use of an electtonic notification system, supra, the Electtic 
UtUities' argument that the notification requirement is 
burdensome is essentially moot and should be denied. 

(23) The Electtic UtUities further contend that any such notification 
required by this provision should not supersede any 
notification requirements that may be in a utUity tariff 
regarding disconnections for nonpayment. The Electtic 
UtUities point out that, whUe most attachments are just 
physical attachments, many attachments do nonetheless 
consume power and are bUled monthly. Notice and other 
requirements associated with disconnection and nonpayment 
should, in their view, not be superseded by the proposed rules, 
but instead, shotUd adhere to existing tariff requirements. 
(Electtic UtUities at 40-41.) 

The Commission notes that, in recommending this change, the 
Electtic UtUities reverse the order in which authority is 
conttolling. Regulations are not subject to tariffs; rather, tariffs 
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are subject to regulations. As such. Commission regulatior^s, 
e.g., proposed Ohio Adm.Code 4901:l-3-03(A)(3), provide the 
framework within which tariffs may be established. 
Consequently, a tariff provision should not supersede a 
Commission regulation. Accordingly, the Commission finds 
that the Electtic Companies request should be denied. 

(24) Proposed Ohio Adm.Code 4901:l-3-03(AV4l Staff proposed 
language permitting an attaching entity to petition for a 
temporary stay of the action contained in a notice received 
pursuant to Ohio Adm.Code 4901:l-3-03(A)(3) within 15 days 
of receipt of such notice. Such submission must include, in 
concise terms, the relief sought, the reasons for such relief, 
including a showing of irreparable harm and likely cessation of 
service, and a copy of the notice. The public utUity may fUe an 
answer within seven days of the date of the petition for 
temporary stay was filed. Lf the Commission does not rule on a 
petition within 30 days after the fUing of the answer, the 
petition shall be deemed denied. 

OCTA recommends changes that include a presumption that 
an attaching entity's petition for a temporary stay woiUd be 
deemed granted, instead of denied, if not acted upon by the 
Commission within the required 30-day period. According to 
OCTA, such a revision is necessary to preserve the attaching 
entity's access to vital utility facUities and to prevent 
"irreparable harm and likely cessation of service." (OCTA at 
8.) The Electtic UtUities oppose OCTA's proposal. OCTA's 
proposed revision would effectively grant a petition for 
temporary stay even in instances where an attaching entity has 
failed to make a showing of irreparable harm according to the 
Electtic UtUities. (Electtic UtUities Reply at 24.) 

The Commission finds that a temporary stay should only be 
granted when there are exigent circumstances. Cor\sequentiy, 
this pctragraph requires "a showing of irreparable harm and 
Hkely cessation of service" by the petitioner seeking the stay. 
In other words, the petitioner bears the burden of proof. 
Adoption of the changes proposed by OCTA would establish a 
presumption that this burden has been met upon filing since, 
under the proposed change, the request for a temporary stay 
would be automatically granted unless the Commission 
affirmatively derues the petition. WhUe OCTA believes that 
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this presumption is necessary to prevent the "irreparable harm 
and likely cessation of service," the Commission finds this 
argument to be without merit. If the petitioner demonsttates 
that it wUl ttuly suffer irreparable harm and face the likely 
cessation of service, the petitioner's burden has been met and 
the presumption is not necessary. The presumption would 
only be beneficial to a petitioner seeking a temporary stay 
when the petitioner faUs to meet its burden of proof. As such, 
the Commission finds that the change recommended by OCTA 
should be denied. 

(25) Proposed Ohio Adm.Code 4901:l-3-03('A)r5V Staff proposed 
language requiring cable operators to notify pole owners upon 
offering telecommunications services or any comparable 
services regardless of the technology used. 

OCTA avers that the notification requirement contained in this 
paragraph is unclear as to the precise nature of the notice that a 
cable operator must provide to a pole owner, including the 
ttiggers for when the notice is required. Accordingly, OCTA 
recommends removing this paragraph. (OCTA at 12-13.) 

The Commission's adoption of a single, unified pole 
attachment rate, discussed infra, renders the rationale for 
requiring such notice no longer applicable. Accordingly, this 
paragraph should be stticken from the proposed rules. 

(26) Proposed Ohio Adm.Code 4901:1-3-03^^11 Staff proposed 
language requiring a public utUity to respond to an attaching 
entity within 45 days of receipt of a complete application to 
attach facUities to its poles or within 60 days, in the case of 
larger orders. This response may be a notification that the 
public utUity has completed a survey of poles for which access 
has been requested. 

OCTA proposes adding language to this paragraph requiring 
the public utUity to respond to an attaching entity's application 
for attachment as promptly as reasonably feasible, but in no 
case longer than 45 days after receipt of a complete application 
or within 60 days, in the case of larger requests for attachments. 
OCTA also recommends deletion of the sentence referring to 
the survey as a possible response. (OCTA Att. A at 4.) Finally, 
OCTA contends that any established deadline should be a firm 
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deadline and must be followed (OCTA at 3). TWTC supports 
OCTA's modification (TWTC Reply at 3). Fibertech advocates 
that the Commission adopt shorter access timelines in order to 
ensure the continued success of competitive facUities-based 
telecommurucations providers in the Ohio market and to 
prevent right-of-way owners from unlawfully utUizing delay 
tactics to staU and potentially stop the public's access to high-
capacity broadband services. Fibertech encourages the 
Commission to generally adopt the framework utilized by the 
Cormecticut Public UtUities Regulatory Authority, which 
requires application review, survey, and issuance of make-
ready estimates within 45 days of receipt of a pole attachment 
application and the completion of make-ready work within 45 
days of receipt of payment of the estimate. Fibertech also 
recommends that all communication attachment applications 
should be separated into the categories of small, standard, and 
large with time frames of 30, 45, and 60 days respectively to 
perform the survey and issue the make-ready estimate. 
(Fibertech at 7, 9-11; Fibertech Reply at 7.) 

PCIA and Data Recovery concur with Fibertech's concerns 
regarding the survey time frames. PCIA recommends that the 
Commission should allow an attacher to request a shorter time 
frame in those scenarios in which orUy a handful of poles are 
involved (PCIA Reply at 5) whUe Data Recovery advocates for 
a 30-day survey period in which the pole owner must notify the 
attaching entity of approval the application. Additionally, Data 
Recovery proposes that all pole owners be required to log 
application requests by date and time received. Data Recovery 
also proposes the establishment of a 50-pole maximum that an 
attaching entity may request as part of a particular order. Data 
Recovery believes that such a cap wUI allow pole owners to 
process requests and complete make-ready performance in a 
timely manner. Further, Data Recovery proposes that the 
Conmussion establish an engineering cost per pole in order to 
provide ttansparency and allow the pole owner to start the 
process. (Data Recovery 8-9.) 

OTA recommends that the Commission modify the paragraph 
to mirror the FCC's provisions, set forth in In re the 
Implementation of Section 224 of the Act and A National Broadband 
Plan for Our Future, WC Docket No. 07-245 and GN Docket No. 
09-51, Report and Order and Order on Reconsideration (Apr. 7, 
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2011), FCC 11-50, T|19 (Pole Attachment Order), that require the 
pole owner to notify the attaching entity in a timely manner if 
the pole owner deems the application to be incomplete (OTA 
6-7). 

The Electtic UtUities reject the requests for shorter processing 
time frames and, in fact, propose that the deadlines to perform 
the surveys be extended to 90 days for normal orders and 120 
days for large orders upon the receipt of a complete 
application. The Electtic Utilities subnut that "[t]he demand 
for an instant network is unrealistic and should not be paid for 
by electtic customers in the form of funding an over-staffed 
payroll to achieve unrealistic deadlines * * *." (Electtic Utilities 
Reply at 19.) Additionally, specific to proposed Ohio 
Adm-Code 4901:l-3-03(B)(5)(a)-(e), the Electtic Utilities seek to 
lower the limit of the number of attachment requests subject to 
the standard deadlines. The Electtic Utilities believe that their 
proposed modifications wUl create a much more manageable 
workflow in order to provide core electtic services to customers 
throughout Ohio, whUe preserving the right of attachers to 
expect reasonably consistent responses to their make-ready 
requests. (Electtic UtUities at 27.) 

Fibertech and PCIA reject the Electtic Utilities' proposal to 
increase the time frames to complete the make-ready work. 
PCIA notes that the time frames proposed by the Electtic 
UtUities do not conform to the FCC's timelines or the timelines 
of several states, which are closer to those set forth in the 
proposed rules. Ftu-ther, PCIA rejects the Electtic UtUities' 
arguments that they cannot have unlinuted resources sitting 
idle whUe waiting for the next pole attachment application to 
arrive. In support of its position, PCIA asserts that the Electtic 
UtUities are currently operating in other states under similar 
timelines to those set forth in the proposed rules. (Fibertech 
Reply at 11; PCIA Reply at 6-7.) AT&T contends that any 
departure from the FCC rules regarding survey work have not 
been justified (AT&T Reply at 16). 

The Comnussion has amended proposed Ohio Adm.Code 
4901:l-3-03(B)(l) to better define the piurpose of a survey. 
Regarding the proposed time frames for completion of survey 
work, the Commission finds that the proposed time frames are 
consistent with the FCC's existing parameters [i.e., 47 C.F.R. 
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1.1420(c)] and should be adopted. In reaching this 
deternunation, the Commission recogruzes that the 45-day time 
frame for the completion of the survey is the same 45-day time 
frame referenced in adopted Ohio Adm.Code 4901:l-3-03(A)(4). 
If a pole owner is denying an application for lack of capacity, 
safety, reliabUity, or engineering standards, a survey must be 
completed. As a result, pole owners must utilize their time 
appropriately in order to respond to the application and 
complete the requisite survey within the same 45-day time 
frame. 

Further, the Commission finds that the delineation between 
"standard" and "large" applications is sufficient and that there 
is no need to add additional levels of tteatment for applications 
containing requests for a volume of poles beyond these 
classifications. AdditionaUy, whUe Data Recovery requested 
that the maximum number of poles per application be lUnited 
to 50, the Commission agrees with Fibertech that reducing the 
maximum number of poles would be dettimental to many 
projects. 

(27) Proposed Ohio Adm.Code 4901:l-3-03fBy2V Staff proposed 
language requiring that where a request for access is not 
denied, a public utility shall present to the attaching entity an 
estimate of charges to perform all necessary make-ready work 
within 14 days of providing the response required by 
paragraph (B)(1) of this section, or in the case where a 
prospective attaching entity's conttactor has performed a 
survey as described in paragraph (C) of this section, within 14 
days of receipt by the public utUity of such survey. In addition, 
a public utility may withdraw an outstanding estimate of 
charges to perform make-ready work beginning 14 days after 
the estimate is presented and an attaching entity may accept a 
valid estimate and make payment within 14 days from receipt 
of the estimate but before the estimate is withdrawn. 

OCTA recommends that an estimate of charges associated with 
make-ready work be provided as promptiy as reasonably 
feasible, but in no case longer than within 14 days of providing 
the survey (OCTA Irutial Comments Attach. A at 4). OCTA 
also proposes that if the pole owner fails to issue a make-ready 
estimate within 14 days of the survey being completed, the 
requesting attacher can hire a conttactor to perform the work at 
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its own expense and in accordance with the requirements and 
timelines set forth for completion of the make-ready work 
(OCTA at 8). Additionally, OCTA recommends the paragraph 
be revised in order to increase the amount of time a pole owner 
must wait until permitted to withdraw an outstanding estimate 
of make-ready charges. Specifically, OCTA believes that a 45-
day period wiU provide attachers with sufficient time to review 
make-ready estimates while not unreasonably burderung the 
UtUity performing the make-ready work. (OCTA at 4.) 

The Electtic Utilities submit that proposed Ohio Adm.Code 
4901:l-3-03(B)(2)(a) and (b) be modified to provide an attaching 
entity with 21 days, rather than the proposed 14 days, to make 
payment before the estimate can be withdrawn. They believe 
that this period of time better reflects the amount of time 
necessary for the remitting and processing of a payment. In 
addition, the Electtic Utilities believe that language should be 
inserted to require that, if the estimate has been withdrawn, the 
attaching entity must resubmit its application, and the process 
starts anew. (Electtic Utilities at 41.) Additionally, the Electtic 
UtUities reject OCTA's proposal to expand the time for 
attachers to review make-ready estimates from 14 days to 45 
days arguing that OCTA's proposed revision would restUt in 
the attachers having as much time to review an estimate as the 
pole owner would have to perform the survey. Further, the 
Electtic UtUities point out that make-ready estimates are 
prepared based on a snapshot of the pole at a specific point in 
time. Therefore, the more time that passes following the 
preparation of an estimate, the more likely that the conditions 
on the pole have changed and the accuracy of the estimate is 
affected. (Electtic UtUities Reply at 24-25.) 

Fibertech proposes to modify proposed Ohio Adm.Code 
4901:l-3-03(B)(2)(a) to clarify tiiat the pole owner may not 
withdraw an outstanding estimate until the time for acceptance 
of such estimate has expired, and in no event after the estimate 
has been accepted by the attaching entity. Fibertech notes that, 
under the proposed rule, there is an overlap of time during 
which the estimate could be potentially accepted and 
withdrawn. With respect to proposed Ohio Adm.Code 4901:1-
3-03(B)(2)(b), Fibertech believes that it is critical for the 
Commission to clarify that the requisite time frame wUl be 
tteated as having been tolled if, within the time period, the 
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prospective attaching entity sends the pole or conduit owner a 
written dispute of the estimate or request for additional 
information regarding the scope of proposed make-ready work 
or allocation of costs for that work. (Fibertech at 11-13.) 

The Commission determines that an attaching entity should 
have 21 days, rather than the proposed 14 days, to accept the 
estimate and make payment before the estimate can • be 
withdrawn and the rule has been revised accordingly. The 
Commission believes that a 21-day time frame properly 
balances the interests of both the pole owners and the attachers. 
A pole owner may not withdraw an outstanding estimate untU 
the day after the time for acceptance has expired (i.e., twenty-
two days after receipt of the estimate). The Commission agrees 
that, in some cases, there may be no charges for make-ready 
work. Therefore, the Commission incorporates "if any" to the 
adopted language. Additionally, the Commission agrees that 
the requisite time frame should be tolled if, within the period, 
the prospective attaching entity sends the pole owner a written 
dispute of the estimate or request for additional information 
regarding the scope of proposed make-ready work or 
allocation of costs for that work. 

(28) Proposed Ohio Adm.Code 4901:l-3-03rBir3'). Staff proposed 
language requiring that, upon receipt of payment specified in 
paragraph (B)(2)(b) of this section, the public utility shall notify 
inunediately and in writing all known entities with existing 
attachments that may be affected by the make-ready. 

The Electtic UtUities state the use of the word "immediately" 
could lead to disputes and, therefore, suggests changing it to 
"promptly." The Electtic UtUities also suggest allowing for 
electtonic communications in order to reflect ctirrent 
technology and resulting in a more efficient and timely 
communication. Further, the Electtic Utilities seek to have the 
option to delegate to the requesting attaching entity the 
responsibility for providing notification to affected existing 
attachers. (Electtic UtUities at 41-42.) OCTA also proposes 
minor revisioiis to this rule (OCTA Att. A at 5). 

The Commission agrees that the word "immediately" shall be 
replaced with "promptiy." Additionally, the Commission 
believes that electtoruc notification should be the preferred 
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form of contact where possible. The Commission does not 
agree that the duty to notify existing attachers can be 
delegated. Therefore, the rule should be revised in accordance 
with this finding. 

(29) Proposed Ohio Adm.Code 4901:l-3-03('B)r3)fayn. OCTA 
proposes the paragraph be modified to require that for 
attachments in the communications space, the notice must 
identify the individual pole(s) and specify the make-ready to be 
performed on such pole(s) (OCTA Att. A at 5). The 
Commission finds that, in order to be consistent with our 
determinations set forth supra pertaining to commurucations 
space being a defined term, and in order to provide a clearer 
notification process, OCTA's proposed modifications should be 
adopted. 

(30) Proposed Ohio Adm.Code 4901:l-3-03CBV3VaVUl Staff 
proposed language requiring that the date set for completion of 
make-ready be no later than 60 days after notification is sent or 
105 days in the case of larger orders. 

The Electtic UtUities propose that the deadline for the 
completion of make-ready work be extended to 150 days. The 
Electtic UtUities submit that it requires time for the existing 
providers to consttuct their networks, especially when taking 
into account scheduling issues involving safety and reliabUity 
priorities. The Electtic UtUities consider the demand for an 
instant network to be unrealistic and do not believe that it 
should be paid for by electtic customers in the form of funding 
for over-staffed payroll. (Electtic UtUities at 28; Electtic 
UtUities Reply at 19.) 

TWTC rejects the Electtic UtUities' modifications to the 
proposed timelines. Specifically, TWTC asserts that the 
Commission must establish aggressive make-ready time frames 
in order to further the policy of encouraging pro-competitive 
and nondiscriminatory access to poles, ducts, and conduits. 
(TWTC Reply at 2-3.) Fibertech and PCIA simUarly reject the 
Electtic UtUities' modifications to the proposed make-ready 
tUnelines. Specifically, these commenters argue that the 
proposed changes are significant and that these, along with the 
other changes proposed by the Electtic Utilities, wUl create a 
near total barrier to entty for new attachers since any delay to 
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the new attachers wUl adversely impact their customers and 
affect competitive choice. (Fibertech at 9,16; Fibertech Reply at 
11; PCIA Reply at 5-6.) OCTA proposes that the words "as 
promptiy as reasonable feasible" be added to the paragraph 
(OCTA Att. A at 5). 

The Commission finds that the time frames set forth in the 
proposed rule properly balance the interests of the attachers 
and the pole owners. Specifically, the Commission finds that 
60 days for standard applications and 105 days for larger 
applications provide a sufficient amount of time for the 
completion of the make-ready work, whUe not unreasonably 
delaying the needs of the attachers. However, in order to focus 
on the need for the timely completion of the make-ready work, 
the Commission finds that the language should be revised to 
require that the make-ready completion date be as prompt as 
possible, as recommended by OCTA. 

(31) Proposed Ohio Adm.Code 4901:l-3-03CBV3Va')aiiV Staff 
proposed language providing that the notice must state that 
any entity with an existing attachment may modify the 
attachment consistent with the specified make-ready before the 
date set for completion. 

The Electtic UtUities propose that language be added to clarify 
that existing attachments carmot be modified if such 
modification wUl increase loading on the pole (Electtic UtUities 
at 43). PCIA considers the Electtic Utilities' proposal 
impractical since any repair, regular maintenance, or upgrade 
of even the most inconsequential size, weight, or material could 
ttigger an increase in pole loading. Instead of the language 
proposed by the Electtic UtUities, PCIA reconunends that the 
Commission maintain the existing framework that pole 
attachers currentiy abide by which requires that any 
attachment must comply with the independentiy-established 
National Electtic Safety Code (NESC). (PCIA Reply at 11.) 

The Commission finds that the record is incomplete regarding 
the loading concerns identified by the Electtic UtUities. 
Specifically, there is no detail in the record as to the manner in 
which loading determinations would be made, including how 
any necessary inspections would be performed. Therefore, the 
revision proposed by the Electtic UtUities is denied. 
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(32) Proposed Ohio Adm.Code 4901:l-3-03('B)f3')(a')av) and (v). 
Staff proposed language providing that the notice must state 
that the public utUity may assert its right to 15 additional days 
to complete make-ready and, U make-ready is not completed 
by the completion date set by the public utility (or 15 days later 
if the public utUity has asserted its 15-day right of conttol) the 
attaching entity requesting access may complete the specified 
make-ready. 

Fibertech and OCTA recommend the Commission eluninate 
any provision under Ohio Adm.Code 4901:l-3-03(B) that aUows 
the pole owner to unUaterally extend timelines for access to 
poles beyond those time frames explicitly established by the 
rules. Fibertech asserts that allowing the pole owner to add 
additional time for any reason in its sole discretion is 
unreasonable and could be applied in a discriminatory manner. 
At a minimum, Fibertech believes that the Comirussion should 
require the pole owner to show good cause as to why a 15-day 
exterision is warranted in a particular circumstance. OCTA 
points out that proposed Ohio Adm.Code 4901:l-3-03(B)(6) 
already provides the utility with the abUity to deviate from the 
required time frame in the event that there is good and 
sufficient cause that renders the required time limits to be 
mfeasible. (Fibertech at 13; OCTA at 3-4.) 

The Commission agrees with Fibertech and OCTA that the pole 
owners should not tmUaterally be able to exercise a 15-day 
extension in order to complete the make-ready work. Rather, 
the Commission believes that, consistent with proposed Ohio 
Adm.Code 4901:l-3-03(B)(6), discussed infra, a pole owner can 
avaU itself of an extension of time upon a demonsttation of 
good and sufficient cause as to the reason why it is unable to 
complete the make-ready work within the prescribed time 
frame. Therefore, proposed Ohio Adm.Code 4901:1-3-
03(B)(3)(a)(iv) has been deleted. 

(33) Proposed Ohio Adm.Code 4901:-l-3-03rBy3)rb) and (B)(4). 
Staff proposed language setting forth the information that must 
be included in notices for wireless attachments above the 
communications space, including that the notice must: specify 
where and what make-ready wiR be performed; set a date for 
completion of make-ready that is no later than 90 days after 
notification is sent or 135 days in the case of larger orders; state 



13-579-AU-ORD -23-

that any entity with an existing attachment may modify the 
attachment consistent with the specified make-ready before the 
date set for completion; state that the public utUity may assert 
its right to 15 additional days to complete make-ready; and 
state the name, telephone number, and e-maU address oi a 
person to contact for more information about the make-ready 
procedure. Further, Staff's proposed Ohio Adm.Code 4901:1-3-
03(B)(4) required public utUities to ensure that make-ready 
work is completed by the date set by proposed Ohio 
Adm.Code 4901:l-3-03(B)(3)(b) or 15 days later if the public 
utility has asserted its additional right of conttol. 

The Electtic UtUities recommend that pole owners be permitted 
to prohibit pole-top attachments provided the prohibition 
occurs on a nondiscriminatory basis. Additionally, the Electtic 
UtUities recommend that the rule clarify that where a public 
utility allows a pole-top attachment, any such attachment must 
be in compliance with the utUity's engineering and 
consttuction standards and that each utUity retains the 
exclusive right to perform work, or directly employ conttactors 
to work, in the power space. (Electtic UtUities at 37-38; Electtic 
UtUities Reply at 22.) 

According to PCIA, the FCC, in its Pole Attachment Order, 
clarified that "[S]ection 224 allows wireless attachers to access 
space above what has ttaditionally been referred to as 
'conununications space' on a pole" and that utUities may orUy 
deny access where there is an issue of safety, capacity, or 
reliabUity and that wireless attachers' rights to attach to pole 
tops is the same as their right to attach equipment anywhere 
else on the pole (PCIA at 7 citing Pole Attachment Order, *i77). 
PCIA suggests adopting a procedure simUar to the FCC 
requirement that when a utUity denies a request for access, it 
must state with specificity its reasons for doing so, and provide 
specific and relevant evidence describing its reasons for denial, 
such as safety, engineering, and capacity-related issues (PCIA 
at 2,4, 7-9). 

TWTC urges the Commission to reject the proposed 
modifications offered by the Electtic Utilities (TWTC Reply at 
3). AT&T rejects the proposal of the Electtic Utilities to allow 
pole owners to prohibit pole top attachments if the prohibition 
is nondiscrinunatory. Rather, AT&T, joined by OTA and PCIA, 
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recorrunends that the rules specify that wireless attachments 
are permitted above the communicatiorts space, specifically on 
pole tops. (AT&T at 9; AT&T Reply 20; AT&T Reply at 22 
citing 76 FR 26624,1[26; OTA at 7; PCIA Reply at 10.) Fibertech 
states that a denial of access to the pole top should be based on 
a reference to fair, established, and nondiscriminatory 
standards, such as those established in the NESC, and not 
based on a blanket prohibition which could leave an entire area 
of the state underserved with regards to wireless technology. 
Also, Fibertech submits that a denial of access should be 
determined on a case-by-case basis with an explanation of why 
such an attachment is inappropriate. (Fibertech at 18-19; 
Fibertech Reply at 18-19.) OCTA recommends that proposed 
Ohio Adm.Code 4901:l-3-03(B)(3)(b)(iv) be amended to remove 
the abUity of pole owners to exercise a 15-day extension in 
order to complete the make-ready work (OCTA Att. A at 5-6). 

The Commission determines that the proposed rule should be 
revised in order to clarify that wireless attachments, including 
those on pole tops, are permitted. The Commission also 
determines that pole owners may deny access where there is 
insufficient capacity and for reasons of safety, reliabUity, and 
generally applicable engineering purposes. Coiisistent with the 
discussion supra, the Commission finds that the pole owners 
shoiUd not be unUaterally provided with the ability to exercise 
a 15-day extension in order to complete the make-ready work. 
Rather, a pole owner can avaU itself of an extension of time 
pursuant to Ohio Adm.Code 4901:l-3-03(B)(7) upon a 
demonsttation of good and sufficient cause as to the reason 
why it is xmable to complete the make-ready work within the 
prescribed time frame. Tlierefore, proposed Ohio Adm.Code 
4901:l-3-03(B)(3)(b)(iv) is eliminated and the proposed rules are 
modified accordingly. 

(34) Commenters' Additional Paragraphs to Proposed Ohio 
Adm.Code 4901:1-3-03. OCTA requests the Commission add a 
paragraph that requires that, if a public utUity faUs to issue a 
make-ready estimate within the 14-day period required by 
paragraph (B)(2) of this section, the attaching entity requesting 
attachment may hire a conttactor to perform the required 
make-ready work in accordance with the requirements and 
timelines set forth in this section (OCTA Att. A at 6). 


