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MOTION TO COMPEL RESPONSES TO DISCOVERY BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

In this case where Duke Energy Ohio’s (“Duke” or “Utility”) electric security
plan (“ESP”) may impose increases in the electric rates all customers pay, the Office of
the Ohio Consumers’ Counsel (“OCC”) seeks to establish a protective agreement that
will enable it to obtain full and complete responses to discovery. Duke has withheld
certain discovery from OCC because there is no protective agreement executed between
Duke and OCC.'

OCC, on behalf of the residential utility consumers of Duke, moves’ the PUCO,
the legal director, the deputy legal director, or an attorney examiner for an order
compelling DP&L to enter into the protective agreement that was painstakingly

negotiated years ago by Duke and OCC. OCC has attached as Exhibit 1, a satisfactory

" The discovery withheld from OCC includes the following: OCC Interrogatories 2- 036, 2-037, 2-038, 2-
041, 3-75, 4-93 and 4-95; and OCC Requests for Production of Documents 2-013, 2-015, and 2-018, and
3-42. See OCCEx. 3.

? See Ohio Adm. Code 4901-1-12 and 4901-1-23.



protective agreement for the PUCO to adopt that pertains to OCC’s unique needs as a
public agency and that reflects the prior agreements Duke and OCC reached after
negotiating terms to the smallest detail.

As explained in the attached Memorandum in Support, Duke has been unwilling
to sign the protective agreement that OCC presented to Duke on June 2, 2014.
Negotiations on the protective agreement dragged on for nearly a month and were
unsuccessful. It appears that OCC has exhausted all other reasonable means of resolving
differences with Duke on this matter.

Without compelling Duke to enter into a protective agreement (with OCC)
containing the same terms and structure of the protective agreements that OCC/Duke
have executed in numerous PUCO proceedings, OCC will not have access to responses to
discovery including OCC Interrogatories 2- 036, 2-037, 2-038, 2-041, 3-75, 4-93, and 4-
95; and OCC Requests for Production of Documents 2-013, 2-015, and 2-018; and 3423
Additionally, Duke Witness Arnold’s Schedules MWA 2,3,4, and 7, are the subject of
this motion to compel by virtue of Duke’s response to OCC INT 4-93, which advises
OCC to “see attachments provided with direct testimony of witness [Arnold] referenced
in this Interrogatory.” According to Duke, such attachments cannot be seen by OCC
without an executed protective agreement, absent a ruling by the PUCO denying the
Motion for Protection filed by Duke on May 29, 2014. That motion for protection
included allegations that the information contained in Mr. Arnold’s Schedules MWA 2,

3, 4, and 7 was trade secret confidential information.

* These Discovery Requests are attached as Exhibit 3.
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In light of the stalemate on execution of a protective agreement between Duke
and OCC, OCC files this Motion to Compel. The grounds for this Motion are set forth in
detail in the attached Memorandum in Support. The PUCO should accordingly grant
OCC’s Motion to Compel and require Duke to execute the protective agreement attached
to this pleading. This will enable OCC to have access to relevant information requested
in discovery, as well as information filed under seal pertaining to costs sought to be
collected from customers through Duke’s distribution capital investment (“DCI”) Rider.

Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS’ COUNSEL

/s/ Maureen R. Grady

Maureen R. Grady, Counsel of Record
Joseph P. Serio

Edmund “Tad” Berger

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

Telephone: (Grady) (614) 466-9567
Telephone: (Serio) (614) 466-9565
Telephone: (Berger) (614) 466-1292
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MEMORANDUM IN SUPPORT

Ohio Adm. Code 4901-1-23(C) details the technical requirements for a motion to
compel, all of which are met in this OCC pleading. Those requirements include the filing
of an affidavit explaining how the party seeking to compel discovery has exhausted all
other reasonable means of resolving the differences with the party from whom the
discovery is sought.

The OCC has detailed in the attached affidavit,4 consistent with Rule 4901-1-
23(C)(3), the efforts which have been undertaken to resolve differences between it and
the Utility. At this point it is clear that the parties are not able to reach a resolution. The
Utility is steadfast in its belief that its newly revised protective agreement should be the
basis for agreement between it and OCC. And while Duke has been willing to negotiate

some of the terms of its new protective agreement, such negotiations have not resulted in

* Exhibit 4.



an agreement that OCC can sign onto. OCC has, throughout the negotiations engaged in
persistent efforts to get Duke to go back to the OCC/Duke protective agreement that has
been used for numerous years, after being painstakingly negotiated. It is that agreement
(Exhibit 1) that OCC can sign onto, and which OCC asks the PUCO to approve.

For the reasons explained more fully below, the PUCO should find that the
protective agreement attached as Exhibit 1 is appropriate and adopt it for purposes of
allowing OCC access to information Duke alleges is proprietary, including responses to
OCC discovery that includes OCC Interrogatories 2- 036, 2-037, 2-038, 2-041, 3-75, 4-93
and 4-95; and OCC Requests for Production of Documents 2-013, 2-015, 2-018, and 3-
42. Additionally, Duke Witness Arnold’s Schedules MWA 2,3,4, and 7, are the subject
of this motion to compel by virtue of Duke’s response to OCC INT 4-93, which advises
OCC to “see attachments provided with direct testimony of witness [Arnold] referenced
in this Interrogatory.” Such attachments cannot be seen by OCC without an executed
protective agreement, absent a ruling by the PUCO denying the Motion for Protection

filed by Duke on May 29, 2014.

L SCOPE OF STATUTORY RIGHT TO DISCOVERY

R.C. 4903.082 states that “[a]ll parties and intervenors shall be granted ample
rights of discovery.” Therefore the OCC, a party in this proceeding,5 is entitled to timely
and complete responses to its discovery inquiries. Additionally, R.C. 4903.082 directs

the PUCO to ensure that parties are allowed “full and reasonable discovery” under its

3 See Ohio Adm. Code 4901-1-16(H). OCC filed a motion to intervene on February 3, 2014.
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rules. Under the PUCO’s rules, “discovery may begin immediately after a proceeding is
commenced.”

The PUCO has adopted rules that specifically define the scope of discovery. Ohio
Adm. Code 4901-1-16(B) provides:

any party to a commission proceeding may obtain discovery of any
matter, not privileged, which is relevant to the subject matter of the
proceeding. It is not a ground for objection that the information
sought would be inadmissible at the hearing, if the information
sought appears reasonably calculated to lead to the discovery of
admissible evidence. (Emphasis added.)
The PUCO’s rule is similar to Ohio Civ. R.26 (B)(1), which governs the scope of
discovery in civil cases. Civ. R. 26(B) has been liberally construed to allow for broad
discovery of any unprivileged matter relevant to the subject matter of the pending
proceeding.’

This scope of discovery is applicable to written interrogatories. Written
interrogatories may elicit facts, data, or other information known or readily available to
the party upon whom the discovery is served, under Ohio Adm. Code 4901-1-19. Each
interrogatory must be answered “separately and fully, in writing and under oath, unless
objected to, in which case the reasons for the objection shall be stated in lieu of an

answer. The answer shall be signed by the person making them, and the objections shall

be signed by the attorney or other person making them.”

8 Ohio Adm. Code 4901-1-17(A). Accord Ohio Civ. R. 33(A) (interrogatories may be served by any party
without leave on the plaintiff “after commencement of the action.”).

" Ohio Consumers’ Counsel v. Pub. Util. Comm. (2006), 111 Ohio St.3d 300, q83, citing to Moskovitz v.
M. Sinai Med. Ctr. (1994), 69 Ohio St.3d 638, 661 and Disciplinary Counsel v. O'Neill (1996), 75 Ohio St.
3d 1479.



OCC’s right to discovery is assured by law, rule and Supreme Court precedent.
OCC is entitled to timely and complete responses to its discovery inquiries. OCC seeks a
PUCO order requiring Duke to execute the attached protective agreement so that OCC
can obtain the responses to Interrogatories 2- 036, 2-037, 2-038, 2-041, 3-75, 4-93 and 4-
95; and OCC Requests for Production of Documents 2-013, 2-015, 2-018, and 3-42.
Also under this Motion OCC requests that Duke be compelled to produce attachments to
Duke Witness Arnold’s testimony including Schedules MWA 2,3,4, and 7. Duke will not
provide these documents without a protective agreement being executed.

Duke insists however on a new form of a protective agreement. But this new
Duke protective agreement is unreasonable and harmful to the OCC. Instead, by this
filing OCC seeks a PUCO order adopting its proposed protective agreement—an
agreement that has been accepted by numerous utilities over the years. And it is an
agreement that was reached between Duke and OCC and has stood the test of time for

many years.

IL ARGUMENT

A. Duke’s Protective Agreement (Even As Revised) Is
Unreasonable And Does Not Form A Basis For A Protective
Agreement That OCC Can Sign.

As detailed in the attached affidavit, Duke and OCC have engaged in discussions
to attempt to resolve the issues pertaining to the protective agreement. Duke recently

(July 2, 2014) forwarded to OCC a revised version of its new “confidentiality

8 Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-5789.
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% This version is improved from the former version'’ and was formulated

agreement.
after a lengthy negotiation session on June 27, 2014. Nonetheless, there remain issues of
contention which make even the revised version of Duke’s new confidentiality agreement
unacceptable for OCC. Additionally, having a consistent and established protective
agreement such as the OCC/Duke agreement provides needed continuity that facilitates a
understandable and workable process for treating alleged confidential information by
OCC Staff and its consultants.

Section 2 of Duke’s revised protective agreement remains unchanged from its
earlier form. That provision requires OCC to acknowledge that the information provided
subject to the terms of the agreement is “confidential” and that any disclosure will injure
Duke.'! As such it establishes a concession that the information is confidential and will
cause injury to Duke. This is different from most protective agreements under which
parties agree to protect alleged confidential information, and yet maintain their rights to
challenge the characterization of the information as “confidential.” For instance, the
OCC/Duke protective agreement treats the information as confidential, but does not
resolve the merits concerning the confidentiality of any of the protected material. 12

And although under Duke’s new revised agreement, OCC still has the ability to

challenge the characterization of materials as “confidential,” such a challenge would

likely be very difficult. This is because the concessions created under the newly

? OCC has attached that revised protective agreement as Exhibit 2a.
' Attached as Exhibit 2.
"' Exhibit 2a at 2.

12 See Exhibit 1 at 1, {17 (OCC does not waive any right to dispute Duke’s determination regarding any
material identified as confidential.



proposed Duke protective agreement are that the information is confidential and
unauthorized disclosure will injure Duke. Thus any claim by OCC to the contrary (that
the information is not confidential or disclosure does not injure Duke) would be unlikely
to succeed given the concessions of confidentiality. Such an agreement (to the
confidential nature of the information) shifts the burden of proof from the utility to the
party seeking disclosure. In this sense it is contrary to PUCO rules which squarely place
the burden of proving confidentiality of materials on the party who is resisting
disclosure. "

Similarly, Duke’s new revised protective agreement, at Section 7, establishes
concessions that make it unreasonable and inconsistent with the burden of proof in a
breach of contract action. In that proposed section the Parties agree that disclosure of
information without protection “would likely damage Duke Energy Ohio, [and] such
damage would likely be material.”'* Duke’s proposed agreement also requires OCC to
agree that Duke “will suffer irreparable harm because of any breach of the agreement.”
This wording like Section 2, establishes inappropriate concessions. Those concessions
are that disclosure (1) will likely damage Duke, (2) the damage will likely be material,
and (3) Duke will suffer irreparable harm because of the breach. Thus any defense
mounted by OCC with respect to a claim of breach of the agreement will be greatly
diminished by these provisions. And any opposition to Duke recovering damages and
equitable relief will be thwarted as well. Like Section 2, this section appears to impose

strict liability upon OCC in regard to any claim that Duke would have for damages and

13 See Ohio Admin. Code 4901-1-24(A).
'4 Exhibit 2a at Section 7.



equitable relief if there was any disclosure. Thus, the language appears to be contrary to
the burden of proof borne by a litigant in a breach of contract action. 13

Duke also failed to include in its revised confidentiality agreement other
provisions that OCC insists upon, for protection as a state agency. These provisions
include providing indemnification of OCC in regard to a public records requestl6 and
provisions specifying that OCC does not waive sovereign immunity. '" These provisions
are important to OCC as a state agency, and were provisions included in the previous
Duke/OCC protective agreements.

B. OCC’s Proposed Protective Agreement Is Reasonable, Has

Been Adopted By The PUCO In The Past, And Has Been Used
With Numerous Utilities, Including Duke In Past Cases.

Exhibit 1, OCC’s proposed protective agreement, is designed to address the legal
requirements placed on the OCC as a public agency and designed to address a rational,
fair basis for document protection. First, the OCC has proposed a protective agreement
recognizing that public records requests could be directed to it regarding information
provided by Duke in this case.'® The OCC is the only party to this case (besides the
PUCO) that is a state agency, and any protective agreement entered into must be
consistent with the requirements of Ohio’s Public Records Laws in regard to requests for
public records. Second, the protective agreement also addresses the OCC’s legal

obligation to comply with records retention requirements mandated by Ohio law."

15 But see Exhibit 1, which contains no provisions pertaining to damages to Duke from breach of contract.
' Exhibit 1 at14.

' Exhibit 1 at 119.

'® Exhibit 1 at 413, 14.

"% Exhibit 1 at §16.



Third, the prior OCC/Duke protective agreement recognizes OCC’s need, as a public
agency, to have transparency in the proceedings of government that affect Ohioans.
Fourth, the protective agreement OCC proposes cannot be “mutual” as Duke proposes --
owing to the difference between the obligations of public entities such as the OCC and
private entities such as Duke.

Nonetheless, Duke is provided protection from disclosure of its alleged
proprietary information under OCC’s proposed protective agreement. OCC cannot
release Duke’s claimed protected information without first following the processes for
public disclosure required by the agreement, including prior notification to Duke. This
notification would allow Duke to seek a ruling from the PUCO, or other body of
competent jurisdiction, as to whether the information deserves protection. OCC’s
agreement would protect the information whose alleged confidentiality is at stake unless
(a) an authority of competent jurisdiction determines that the information could be
disclosed publically or (B) the utility fails to seek a Commission or Court ruling.

The protective agreement offered by OCC had its beginnings in 2003 after
extensive research and consultation with the Ohio Attorney General’s Office. Versions
of agreements that recognize the public nature of the OCC have been used in various
cases before the Commission. Parties executing similar agreements with the OCC
include FirstEnergy, AEP Ohio, SBC Ohio, Dayton Power & Light, and Columbia Gas.
OCC appreciates the administrative efficiency and fairness of the various and similar
protective agreements that OCC has achieved with others.

CG&E, Duke Energy Ohio’s predecessor, was compelled by the PUCO to execute

a protective agreement proposed by the OCC not once but twice—first in a post-market

8



development service case, and second in a 2007 system reliability tracker case. See In re
CG&E Post-MDP Service, Case No. 03-93-EL-UNC et al., Entry at 4, §(9) (May 13,
2004); In the Matter of the Commission’s Review and Adjustment of the Fuel and
Purchased Power and System Reliability Tracker Components of Duke Energy Ohio,
Inc., Case No. 07-723-EL-UNC et al., Entry at 3, {7 (Oct. 29, 2007). In the 2004 case,
Attorney Examiner Kingery found OCC’s proposed protective agreement to be a
“reasonable and appropriate method for protecting the CG&E information.” In the 2007
case, Attorney Examiner Farkas found that OCC’s protective agreement “should
adequately protect the confidentiality of Duke’s information.”

AEP Ohio was also compelled by the PUCO to execute a substantially similar
protective agreement proposed by OCC. In re: Columbus Southern Power Company,
Case No. 05-376-EL-UNC, Entry at {7 (July 21, 2005); see also In re: Embarg, Case No.
07-760-TP-BLS, Entry at {7 (Aug. 10, 2007). AEP was required to accept protective
agreement provisions related to OCC’s responsibilities re: public records matters.

Moreover, OCC and Duke have executed protective agreements on many
occasions. The agreements contain the same protections offered by the OCC in the
attached protective agreement.zo
OCC is willing to execute its attached and time-honored protective agreement that

recognizes the legal responsibilities of the OCC as a public agency (that Duke has

recognized for years in agreements) without the PUCO first determining whether each

2 See, e.g., In the Matter of the Application of Duke Energy Ohio, Inc., for an Increase in its Natural Gas
Distribution Rates, Case No. 12-1645-GA-AIR et al.; In the Matrer of the Application of Duke Energy
Ohio, Inc., for the Establishment of a Charge Pursuant to Section 4909.18, Revised Code, Case No. 12-
2400-EL-UNC, et al.

9



document is trade secret under Ohio law. The OCC will treat the utility’s documents
with the appropriate care under the protective agreement that Duke should have executed,
but instead rejected this time. There is nothing in the present case that is more
compelling or distinctive that warrants treatment different than that which has satisfied
numerous other Ohio utilities.

C. OCC Undertook Reasonable Efforts To Resolve The Discovery
Dispute.

The OCC/Duke protective agreement was intended to and did serve (for many
years) as the ongoing template that avoided continual time-wasting re-negotiations. The
protective agreement resulted in part from a PUCO order that was needed to resolve
differences between Duke and OCC. Exhibit 1 is an OCC tailored protective agreement
that OCC presented to Duke on June 2, 2014. The draft agreement is essentially what
Duke and OCC have cooperatively signed for the better part of a decade, without needing
to impose upon the PUCO for a result.

As detailed in the attached affidavit, prior to Duke’s July 8, 2014 refusal to sign
the OCC/Duke protective agreement, reasonable efforts to resolve this discovery dispute
were undertaken by OCC counsel.?! And following OCC’s notice to Duke that it
intended to file a Motion to Compel, Duke filed a Motion for Protective Order requesting
that OCC be forced to sign its new revised protective agreement. Thus, it is clear that
efforts to resolve the dispute over the protective agreement have failed, necessitating this

Motion to Compel.

2 gee Attached Affidavit.
10



III. CONCLUSION

Duke’s proposed agreement would improperly create a potentially legally binding
concession that information is to be kept from the public, contrary to Ohio law. It also
improperly imposes strict liability from disclosure, rather than requiring proof of such
harm. The PUCO should deny Duke’s Motion for Protective Order, and instead grant
OCC’s Motion to Compel and rule that the OCC/Duke protective agreement that has
been repeatedly utilized, and approved by the PUCO in previous case, must be executed

by Duke.

Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS’ COUNSEL

/s/ Maureen R. Grady
Maureen R. Grady, Counsel of Record

Joseph P. Serio
Edmund “Tad” Berger
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

Telephone: (Grady) (614) 466-9567
Telephone: (Serio) (614) 466-9565
Telephone: (Berger) (614) 466-1292
(614) 466-9475 — Facsimile
Maureen.grady @occ.ohio.gov
Joseph.serio@occ.ohio.gov
Edmund.berger@occ.ohio.gov
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO
In the Matter of the Application of Duke )
Energy Ohio for Authority to Establisha ) Case No. 14-841-EL-SSO
Standard Service Offer Pursuant to )
Section 4928.143, Revised Code, in the )
Form of an Electric Security Plan, )
Accounting Modifications and Tariffs for )
Generation Service. )
In the Matter of the Application of Duke )
Energy Ohio for Authority to Amend its ) Case No. 14-842-EL-ATA
Certified Supplier Tariff, P.U.C.O. )
No. 20. )
PROTECTIVE AGREEMENT

This Protective Agreement (“Agreement”) is entered into by and between
Duke Energy Ohio (“Utility])” or “Company”) and the Office of the Ohio Consumers’ Counsel
(“OCC”) (collectively, “the Parties”). This Agreement is designed to facilitate and expedite the
exchange with OCC of all information in the discovery process in this proceeding, as this
“Proceeding” is defined herein. It reflects agreement between the Company and OCC as to the
manner in which “Protected Materials,” as defined herein, are to be treated. This Agreement is
not intended to constitute any resolution of the merits concerning the confidentiality of any of the
Protected Materials.

l. The purpose of this Agreement is to permit prompt access to and review of such
Protected Materials in a controlled manner that will allow their use for the purposes of this
Proceeding while protecting such data from disclosure to non-participants, without a prior ruling
by an administrative agency of competent jurisdiction or court of competent jurisdiction

regarding whether the information deserves protection.
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2. “Proceeding” as used throughout this document means the above-captioned
case(s), including any appeals, remands and other cases related thereto.
3. “Protected Materials” means documents and information furnished subject to the

terms of this Agreement and so designated by the Company by conspicuously marking each
document or written response as confidential. Protected Materials do not include any information
or documents contained in the public files of any state or federal administrative agency or court
and do not include documents or information which at, or prior to, commencement of this
Proceeding, is or was otherwise in the public domain, or which enters into the public domain.

4. Protected Materials provided in the context of this Proceeding will be provided to
OCC for use by OCC in conjunction with this Proceeding. Nothing in this Agreement precludes
the use of any portion of the Protected Materials that becomes part of the public record or enters
into the public domain. Nothing in this Agreement precludes OCC from filing Protected
Materials under seal or otherwise using Protected Material in ways, such as in camera
proceedings, that do not disclose Protected Materials.

5. As used in this Agreement, the term “Authorized Representative” includes OCC’s
counsel of record in this Proceeding and other attorneys, paralegals, economists, statisticians,
accountants, consultants, or other persons employed or retained by OCC and engaged in this
Proceeding.

6. Access to Protected Materials is permitted to OCC’s Authorized Representatives
who are either a signatory to this Agreement or who have executed a Non-Disclosure Certificate
in the form attached hereto as Exhibit A prior to any access. OCC must treat all Protected
Materials, copies thereof, information contained therein, and writings made therefrom as

proprietary and confidential, and will safeguard such Protected Materials, copies thereof,
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information contained therein, and writings made therefrom so as to prevent voluntary disclosure
to any persons other than OCC’s Authorized Representatives.

7. If any OCC Authorized Representative ceases to be engaged in this Proceeding,
access to any Protected Materials by such person will be terminated immediately and such
person must promptly return Protected Materials in his or her possession to another Authorized
Representative of OCC and if there is no such Authorized Representative, such person must treat
such Protected Materials in the manner set forth in Paragraph 16 hereof as if this Proceeding
herein had been concluded. Any person who has signed the foregoing Non-Disclosure
Certificate will continue to be bound by the provisions of this Agreement even if no longer so
engaged.

8. In this proceeding, OCC may disclose Protected Materials or writings regarding
their contents to any individual or entity that is in possession of said Protected Materials or to
any individual or entity that is bound by a Protective Agreement or Order with respect to the
Protected Materials. OCC may also disclose Protected Materials to employees or persons
working for or representing the Public Utilities Commission of Ohio in connection with this
Proceeding.

9. OCC may file Protected Materials under seal in this Proceeding whether or not
OCC seeks a ruling that the Protected Materials should be in the public domain. If OCC desires
to include, utilize, refer, or copy any Protected Materials in such a manner, other than in a
manner provided for herein, that might require disclosure of such material, then OCC must first
give notice (as provided in Paragraph 15) to the Company, specifically identifying each of the
Protected Materials that could be disclosed in the public domain. The Company will have five
(5) business days after service of OCC’s notice to file, with an administrative agency of

competent jurisdiction or court of competent jurisdiction, a motion and affidavits with respect to
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each of the identified Protected Materials demonstrating the reasons for maintaining the
confidentiality of the Protected Materials. The affidavits for the motion must set forth facts
delineating that the documents or information designated as Protected Materials have been
maintained in a confidential manner and the precise nature and justification for the injury that
would result from the disclosure of such information. If the Company does not file such a
motion within five (5) business days of OCC’s service of the notice, then the Protected Materials
will be deemed non-confidential and not subject to this Agreement.

10.  The Parties agree to seek in camera proceedings by the administrative agency of
competent jurisdiction or court of competent jurisdiction for arguments or for the examination of
a witness that would disclose Protected Materials. Such in camera proceedings will be open
only to the Parties, their counsel, other OCC Authorized Representatives, and others authorized
by the administrative agency or court to be present; however, characterizations of the Protected
Materials that do not disclose the Protected Materials may be used in public.

I1. Any portion of the Protected Materials that the administrative agency of
competent jurisdiction or court of competent jurisdiction has deemed to be protected and that is
filed in this Proceeding will be filed in sealed confidential envelopes or other appropriate
containers sealed from the public record.

12. Itis expressly understood that upon a filing made in accordance with Paragraph 9
or Paragraph 13 of this Agreement, the burden will be upon the Company to show that any
materials labeled as Protected Materials pursuant to this Agreement are confidential and
deserving of protection from disclosure.

13.  OCC will give the Company notice (as provided in Paragraph 15) if OCC receives
a public records request for Protected Materials. The Company will have five (5) business days

after service of OCC’s notice to file a pleading before a court of competent jurisdiction to

-4 -
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prevent disclosure of the Protected Materials in question. If the Company files such a pleading,
OCC will continue to protect the Protected Materials as required by this Agreement pending an
order of the court. If the Company does not file at a court of competent jurisdiction within five
(5) business days of service of OCC’s notice, then such Protected Materials can be deemed by
OCC to be non-confidential, not a trade secret and not subject to this Agreement. Alternatively,
the Company may provide notice to OCC that the Protected Materials may be disclosed in
response to a public records request.

14. If, under Ohio’s public records law, a court awards a relator or person or party
attorney’s fees or statutory damages or court costs in connection with OCC’s non-disclosure or
delayed disclosure of Protected Materials, then the Company will pay such awarded fees,
statutory damages, and/or court costs to the relator or person or party so that the State of Ohio,
OCC and OCC’s employees and officials are held harmless.

15. All notices referenced in Paragraphs 9 and 13 must be served by the Parties on
each other by one of the following methods: (1) sending the notice to such counsel of record
herein via e-mail; (2) hand-delivering the notice to such counsel in person at any location; or (3)
sending the notice by an overnight delivery service to such counsel.

16.  Once OCC has complied with its records retention schedule(s) pertaining to the
retention of the Protected Materials and OCC determines that it has no further legal obligation to
retain the Protected Materials and this Proceeding (including all appeals and remands) is
concluded, OCC must return or dispose of all copies of the Protected Materials unless the
Protected Materials have been released to the public domain or filed with a state or federal
administrative agency or court under seal. OCC may keep one copy of each document

designated as Protected Material that was filed under seal and one copy of all testimony, cross-
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examination, transcripts, briefs and work product pertaining to such information and will
maintain that copy as provided in this Agreement.

17. By entering into this Protective Agreement, OCC does not waive any right that it
may have to dispute the Company’s determination regarding any material identified as
confidential by the Company and to pursue those remedies that may be available to OCC before
an administrative agency or court of competent jurisdiction. Nothing in this Agreement
precludes OCC from filing a motion to compel.

18. By entering into this Protective Agreement, the Company does not waive any
right it may have to object to the discovery of confidential material on grounds other than
confidentiality and to pursue those remedies that may be available to the Company before the
administrative agency of competent jurisdiction or court of competent jurisdiction.

19.  This Agreement represents the entire understanding of the Parties with respect to
Protected Materials and supersedes all other understandings, written or oral, with respect to the
Protected Materials. No amendment, modification, or waiver of any provision of this Agreement
is valid, unless in writing signed by both Parties. Nothing in this Agreement should be construed
as a waiver of sovereign immunity by OCC.

20.  This Agreement will be governed by and construed in accordance with the laws of

the State of Ohio.
Duke Energy Ohio
Office of the Ohio Consumers’ Counsel
BY: BY:
Counsel Counsel
Date Date
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Exhibit A

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )
Energy Ohio for Authority to Establisha ) Case No. 14-841-EL-SSO
Standard Service Offer Pursuant to )
Section 4928.143, Revised Code, in the )
Form of an Electric Security Plan, )
Accounting Modifications and Tariffs for )

)

Generation Service.

In the Matter of the Application of Duke
Energy Ohio for Authority to Amend its
Certified Supplier Tariff, P.U.C.O.

No. 20.

Case No. 14-842-EL-ATA

R S

NON-DISCLOSURE CERTIFICATE

I certify my understanding that Protected Materials may be provided to me
pursuant to the terms and restrictions of the Protective Agreement, last executed

200_, and certify that I have been given a copy of and have read the

Protective Agreement, and that I agree to be bound by it. I understand that the contents of
Protected Materials, and any writings, memoranda, or any other form of information
regarding or derived from protected materials will not be voluntarily disclosed to anyone
other than in accordance with the Protective Agreement and will be used only for the
purposes of this Proceeding as defined in paragraph two of the Protective Agreement.

Name:

Company:

Address:

Telephone:
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio for Authority to Establish a
Standard Service Offer Pursuant to Section
4928.143, Revised Code, in the Form of
an Electric Security Plan, Accounting
Modifications and Tariffs for Generation
Service.

Case No. 14-841-EL-SSO

In the Matter of the Application of Duke
Energy Ohio for Authority to Amend its ) Case No. 14-842-EL-ATA
Certified Supplier Tariff, P.U.C.O. No. 20. )

CONFIDENTIALITY AGREEMENT
BETWEEN
DUKE ENERGY OHIO, INC.
AND
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

This Confidentiality Agreement (Agreement) is made and entered into by and between
Duke Energy Ohio, Inc., (Duke Energy Ohio) and the Office of the Ohio Consumers’ Counsel
(Recipient) (each individually a Party and, collectively, the Parties), effective as of

Recitais

A Duke Energy Ohio is an Ohio public utility, as defined in Revised Code (R.C.) 4905.02
and an electric utility, as defined in R.C. 4928.01(A)(11). As such, Duke Energy Ohio is
subject to the jurisdiction of the Public Utilities Commission of Ohio (Commission).

B. Recipient is the representative of residential customers of Duke Energy Ohio and has

filed (or expects to file) a motion seeking leave to intervene in the Proceeding, as defined
herein, which motion has not been denied.

Page 1
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C. Certain written, verbal, and electronic information anticipated to be disclosed by Duke
Energy Ohio to Recipient contains proprietary, confidential, and competitive information
of Duke Energy Ohio and, potentially, third parties.

Now, therefore, in consideration of the premises and the mutual covenants hereinafter set
forth, the Parties, intending to be legally bound, agree as follows:

Agreement

1. Definitions

For purposes of this Agreement, the term “Confidential” means that counsel for Duke
Energy Ohio deems, in good faith, the information to which the term refers to be subject to
protection either under Rule 26(c) of the Federal or Ohio Rules of Civil Procedure or under Rule
4901-1-24(D) of the Ohio Administrative Code because it constitutes a trade secret or other
confidential business information of Duke Energy Ohio or Duke Energy Ohio’s customers or
Duke Energy Ohio’s affiliates, including but not limited to plant and product specifications, data,
know-how, formulae, compositions, processes, designs, sketches, photographs, graphs, drawings,
samples, inventions and ideas, research and development, customer lists, current and anticipate
customer requirements, price lists, market studies, business plans, computer software and
programs (including object code and source code), databases (including technologies, systems,
structures, and architectures), contracts, or any other information, however documented, that is a
trade secret within the meaning of applicable law and including other commercial information
and/or confidential information that is subject to a further confidentiality provision with a third
party. However, the term “Confidential” does not refer to any information or document that is
either (i) contained in the public files of any state or federal administrative agency or court or (ii)
at or prior to the commencement of the Proceeding is or was otherwise in the public domain, or
enters into the public domain as a result of publication by Duke Energy Ohio.

For purposes of this Agreement, the term “Highly Confidential” means that counsel for
Duke Energy Ohio deems, in good faith, the information to which the term refers to be
“Confidential” and also to be information that, if disclosed, might damage the Company’s
current or prospective business or any current or prospective financial position and is, therefore,
disclosed only for review by attorneys representing the Recipient.

For purposes of this Agreement, the term “Confidential Information” or “Highly
Confidential Information” means information that is designated as “Confidential” or “Highly
Confidential — Attorneys’ Eyes Only” by Duke Energy Ohio in writing or, if recorded as part of a
deposition or transcribed testimony, orally.  “Confidential Information” and “Highly
Confidential Information” shall refer to such designated information whether revealed during
deposition, in a document, by production of tangible evidence, in a hearing or oral testimony of

Page 2
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any sort, or otherwise. “Confidential Information” and “Highly Confidential Information™ shall
also include all copies or reproductions, in any medium, or any so designated information. In
addition, “Confidential Information” and *“Highly Confidential Information” shall include all
notes, analyses, compilations, studies, summaries, and other material prepared by the Recipient
or the Recipient’s Representatives (as defined below) containing or based, in whole or in part, on
any Confidential Information or “Highly Confidential Information™ provided from or on behalf
of Duke Energy Ohio. Where reasonably possible, “Confidential Information” or “Highly
Confidential Information™ shall bear a legend to that effect, record or affixed on it in such a way
as to be obvious to a reasonable examiner.

For purposes of this Agreement, the term “Proceeding” means the Commission
proceeding or proceedings captioned above, including any appeal to the Ohio Supreme Court
that stems directly from the Commission’s decision therein and any remand by the Ohio
Supreme Court to the Commission. The term “Proceeding” does NOT include any cases that
may be substantively or procedurally related but are not captioned above, other than appeals and
remands; provided, however, that the Parties may agree in writing, pursuant to Section 9(c),
below, to modify this definition such that other legal proceeding(s) may be included with the
definition of the term “Proceeding” and, provided further, that the specific reference to the ability
of the Parties to agree in writing to modify such definition does not alter the Parties’ ability to
modify other provisions of this Agreement or the requirement that such other modification
requires written agreement,

2. Identification of Confidential Information and Highly Confidential Information

Duke Energy Ohio will conspicuously mark all written and electronic data containing
Confidential Information or Highly Confidential Information as “Confidential” or “Highly
Confidential — Attorneys’ Eyes Only.” In the event that Duke Energy Ohio notifies the
Recipient after providing Confidential Information or Highly Confidential Information that such
information was not appropriately so marked, the Recipient shall add such marking to the
Confidential Information or Highly Confidential Information and shall treat it as such under the
terms of this Agreement.

By entering into this Agreement, the Recipient acknowledges the Confidential or Highly
Confidential nature of the Confidential Information or Highly Confidential Information and that
any unauthorized disclosure or unauthorized use thereof by the Recipient will injure Duke
Energy Ohio’s business and/or the business of the customer(s) and/or affiliate(s) of Duke Energy
Ohio; provided, however, that the Recipient shall retain the right to dispute, at the Public Utilities
Commission of Ohio, the confidentiality of the Confidential Information or Highly Confidential
Information.

3. Protection of Confidential Information
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The Recipient agrees that (i) it will hold all Confidential Information and Highly
Confidential Information as required by this Agreement and will not, without the specific prior
written consent of Duke Energy Ohio, disclose any Confidential Information or Highly
Confidential Information (including the fact that the Confidential Information or Highly
Confidential Information has been made available to the Recipient or that the Recipient has
inspected any portion of the Confidential Information or Highly Confidential Information) to any
person other than as allowed hereunder, (ii) it will not use any of the Confidential Information or
Highly Confidential Information for any reason or purpose other than the Proceeding, and (iii) in
the event the Recipient has a need to publicly file any document containing Confidential
Information or Highly Confidential Information, with the Confidential Information or Highly
Confidential Information redacted, the Recipient shall ensure that the redacted information
cannot, technologically, be obtained by third parties.

All Confidential Information and Highly Confidential Information shall be held by the
Recipient in separate and identifiable files, with access to such files restricted to persons to
whom disclosure is permitted hereunder.

The Recipient is fully responsible for enforcing, with regard to its Representatives
(including legal counsel), the obligations of this Agreement and for taking such action, legal or
otherwise (including all actions that the Recipient would take to protect its own confidential
information and trade secrets), as may be necessary to cause its Representatives (including legal
counsel) to comply with such obligations.

4, Permitted Disclosure
a. Disclosure of Confidential Information is permitted only as follows:

1) The Recipient may disclose Confidential Information to those
representatives of the Recipient (including directors, officers, employees,
agents, consultants, advisors, legal counsel, paralegals, economists,
statisticians, accountants, and financial advisors (Representatives)) who
(a) in the judgment of the Recipient, require access to such material for the
purpose of assisting the Recipient in performing work directly associated
with the Proceeding; (b) are informed by the Recipient and/or Duke
Energy Ohio of the Confidential nature of the Confidential Information
and the obligations of this Agreement and agree to be bound by all the
provisions hereof; and (c) have executed a Nondisclosure Certificate in the
form attached hereto and have returned a copy of such executed
Nondisclosure Certificate to Duke Energy Ohio prior to obtaining access
to Confidential Information.

Page 4
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The Recipient may also disclose Confidential Information to any party to
the Proceeding that is bound by the terms of a similar Confidentiality
Agreement with Duke Energy Ohio; provided that such other party is
included on a list of parties so bound, which list will be maintained and
updated as necessary by the Company. Furthermore, the Recipient shall
abide by any restrictions that are set forth on such list and shall, also,
ensure that all individual party representatives to whom disclosure is made
have signed the Nondisclosure Certificate required by this Confidentiality
Agreement and have returned such certificate to Duke Energy Ohio.

In connection with the Proceeding, the Recipient may also disclose
Confidential Information to (a) employees of the Commission or (b)
counsel for the Commission or for Commission employees.

In the event the Commission requires disclosure of Confidential
Information, the Recipient shall follow the procedures set forth in
paragraph 6, below.

Highly Confidential Information is disclosed by Duke Energy Ohio under this
Agreement, for attorneys’ eyes only. Disclosure of Highly Confidential
Information is permitted only as follows:

D

2)

The Recipient may not disclose Highly Confidential Information to any
Representative other than legal counsel of record in the Proceeding, and
may only do so provided such counsel (a) is informed by the Recipient
and/or Duke Energy Ohio of the Highly Confidential nature of the Highly
Confidential Information and the obligations of this Agreement and agrees
to be bound by all the provisions hereof, including the obligation not to
disclose the Highly Confidential Information other than as permitted
herein, and (b) has executed a Nondisclosure Certificate in the form
attached hereto and has returned a copy of such executed Nondisclosure
Certificate to Duke Energy Ohio prior to obtaining access to Highly
Confidential Information.

The Recipient may also disclose Highly Confidential Information to legal
counsel of record in the Proceeding, which legal counsel represents any
party to the Proceeding that is bound by the terms of a similar
Confidentiality Agreement with Duke Energy Ohio; provided that such
other party is included on a list of parties so bound, which list will be
maintained and updated as necessary by the Company. Furthermore, the
Recipient shall abide by any restrictions that are set forth on such list and
shall, also, ensure that all attorneys to whom disclosure is made have
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signed the Nondisclosure Certificate required by this Confidentiality
Agreement and have returned such certificate to Duke Energy Ohio.

3) In connection with the Proceeding, the Recipient may also disclose
Confidential Information to (a) employees of the Commission or (b)
counsel for the Commission or for Commission employees.

4) In the event the Commission requires disclosure of Highly Confidential
Information, the Recipient shall follow the procedures set forth in
paragraph 6, below.

5. Qvmership

All Confidential Information and Highly Confidential Information shall remain the
property of Duke Energy Ohio. No license or other rights under any patents, trademarks,
copyrights, or other proprietary rights is granted or implied by this Agreement or the disclosure
of the Confidential Information or Highly Confidential Information.

6. Limited Use of Confidential Information

The Recipient shall not reveal Confidential Information or Highly Confidential
Information or otherwise disclose such information other than as expressly authorized in this
Agreement and only for the purpose of the Proceeding.

a.

If the Recipient or any one or more of the Recipient’s Representatives attempts to
use the Confidential Information or Highly Confidential Information in any legal
proceeding (whether before the Commission or any other court or agency) other
than this Proceeding, neither Recipient nor any of its Representatives shall oppose
a motion by Duke Energy Ohio to strike such use or any other such motion
deemed appropriate by counsel for Duke Energy Ohio and the Recipient shall be
responsible for reimbursing Duke Energy Ohio for any and all costs that incurs in
defending the Confidentiality of such Confidential Information or Highly
Confidential Information. Similarly, if the Recipient is a party to a subsequent
legal proceeding in any administrative agency or court (which subsequent
proceeding is not included in the definition of the Proceeding) and another entity
or person (that was also a party to the Proceeding and had executed a
confidentiality agreement with Duke Energy Ohio with regard to the Proceeding)
attempts to use Confidential Information or Highly Confidential Information in
that subsequent proceeding, the Recipient agrees not to oppose any motion by
Duke Energy Ohio to strike or otherwise prevent such unauthorized use of the
Confidential Information or Highly Confidential Information.
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b. If the Recipient is legally compelled (by oral questions, interrogatories, requests
for information or documents, subpoenas, civil or criminal investigative demands,
regulatory requirements, or other similar processes) to make any disclosure that is
prohibited or otherwise constrained by this Agreement, the Recipient will provide
Duke Energy Ohio notice, within three business days’ of the receipt thereof, so
that Duke Energy Ohio may determine whether to seek an appropriate protective
order or other appropriate remedy. Subject to the foregoing, the Recipient may
furnish that portion (and only that portion) of the Confidential Information or
Highly Confidential Information that, in the written opinion of its public records
officer, the Recipient is legally compelled to disclose. A copy of such written
opinion shall be provided to Duke Energy Ohio.

7.  Remedies

The Parties stipulate and agree that disclosure of such information without the protection
of this Agreement would likely damage Duke Energy Ohio, such damage would likely be
material, but the measure of such damage is difficult to quantify. The Parties stipulate and agree
that monetary damages would therefore not be an adequate remedy for a breach of this
Agreement by the Recipient or any of its Representatives and that Duke Energy Ohio will suffer
irreparable harm because of any such breach. In addition to any legal remedies and any
sanctions that may be imposed by the Commission or a court of competent jurisdiction for a
violation of this Agreement, the Parties agree that Duke Energy Ohio may, without the
requirement that it post a bond or other security, take any actions available at law or at equity for
a breach of this Agreement. Thus, Duke Energy Ohio may, in addition to any other remedies
that might otherwise be available to it, seek specific performance and injunctive or other
equitable relief in the courts of Ohio or any other court of competent jurisdiction as a remedy for
the commission or continuance of any such breach or anticipated breach.

8. Return and/or Destruction of Confidential Information or Hi Confidential
Information

If any individual Representative of the Recipient ceases to be employed by the Recipient
or otherwise engaged in the Proceeding, access to any Confidential Information will be
terminated immediately and such individual shall (a) promptly return all Confidential
Information and Highly Confidential Information in his or her possession to another
Representative of the Recipient who has signed the Nondisclosure Certificate or, (2) if there is no
such other Representative of the Recipient, treat the Confidential Information and Highly
Confidential Information as described below, as if the Proceeding had been concluded. Any
person who has signed the Nondisclosure Certificate will continue to be bound by the provisions
of this Agreement even if no longer employed by the Recipient or engaged in the Proceeding.
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Confidential Information or Highly Confidential Information provided under the terms of
this Agreement must be returned to Duke Energy Ohio or destroyed, as described in this section,
under the following circumstances:

a. The Commission issues a final order in the Proceeding, assuming it is not
appealed to the Ohio Supreme Court.

b. If appealed to the Ohio Supreme Court, such Court issues its opinion, assuming it
is not remanded to the Commission.

c. If remanded to the Commission, the Commission issues a final order in the
Proceeding.

In any of the above-listed circumstances, the Recipient shall, within 15 days after it has
complied with its records retention schedule(s) pertaining to the Confidential Information or
Highly Confidential Information, either return to Duke Energy Ohio or destroy (as instructed by
Duke Energy Ohio) the Confidential Information and Highly Confidential Information furnished
by Duke Energy Ohio, together with all copies and summaries thereof in the possession or under
the control of the Recipient or its Representatives, and shall destroy all materials generated by
the Recipient or the Recipient’s Representatives that include or refer to any part of the
Confidential Information or Highly Confidential Information. Furthermore, the terms of this
Agreement shall remain in full force and effect after the final conclusion of the Proceeding.

The Recipient shall, within 15 days of the conclusion of its required record retention
period, provide written, notarized and sworn certification of its compliance with this section.
The Parties acknowledge that failure to abide by the requirements of this section may result in
Duke Energy Ohio not being willing to enter into similar confidentiality agreements in future

cases.
9. Miscellaneous
a. Notices

Notices required or permitted by this Agreement shall be served by certified mail, return
receipt requested, or reputable overnight courier service to the following addresses:

To Duke Energy Ohio: Amy B. Spiller, Deputy General Counsel

139 East Fourth Street, 1303-Main
Cincinnati, OH 45202
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To

b.  Authority

The undersigned individuals represent that they are authorized to sign this Agreement on
behalf the respective Parties.

c. Entire Agreement, Severability, and Waiver

This Agreement constitutes the entire Agreement among the Parties with respect to the
subject matter hereof, supersedes any prior understandings or representations among all of the
Parties to this Agreement relating to the confidential treatment of the Confidential Information
and Highly Confidential Information, and shall not be modified except by a written agreement
signed by all Parties.

All provisions of this Agreement are severable and the unenforceability of any of the
Provisions of this Agreement shall not affect the validity or enforceability of the remaining
provisions of this Agreement.

The failure of any Party to insist upon strict performance of any of the terms and
conditions shall not be deemed to be a waiver of those or any other terms and conditions of this
Agreement.

d. Assignability

This Agreement may not be assigned by any Party without the prior written consent of
the other Party.

e. Governing Law and Venue

This Agreement shall be construed and enforced in accordance with the laws of the state
of Ohio. Any action to enforce the terms of this Agreement shall be brought in a court located
within Hamilton County, Ohio, and both Parties hereby consent to the jurisdiction of such court.

f. Counterparts and Facsimile or Electronic Signatures

This Agreement may be executed in counterparts and, in the absence of an original
signature, faxed signatures (or signatures transmitted by other electronic media) will be
considered the equivalent of an original signature.
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IN WITNESS WHEREOF, each of the Parties hereto has caused this Agreement to be
executed on its behalf by an appropriate officer or other person thereunto duly authorized, as of
the date set forth at the beginning of this Agreement.

DUKE ENERGY OHIO, INC.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )
Energy Ohio for Authority to Establish a )
Standard Service Offer Pursuant to Section )
4928.143, Revised Code, in the Form of ) Case No. 14-841-EL-SSO
an Electric Security Plan, Accounting )
Modifications and Tariffs for Generation )

)

)

)

)

Service.

In the Matter of the Application of Duke
Energy Ohio for Authority to Amend its
Certified Supplier Tariff, P.U.C.O. No. 20.

Case No. 14-842-EL-ATA

NONDISCLOSURE CERTIFICATE

I certify my understanding that Confidential Information or Highly Confidential
Information may be provided to me, but only pursuant to the terms and restrictions of the
Confidentiality Agreement executed on , and certify that I have been given a
copy of and have read such Confidentiality Agreement, and that I agree to be bound by it
(including the definitions therein of any terms in this certificate). I understand that the contents
of Confidential Information or Highly Confidential Information, and any writings, memoranda,
or any other form of information regarding or derived from Confidential Information or Highly
Confidential Information, shall not be voluntarily disclosed to anyone other than in accordance
with such Confidentiality Agreement. Furthermore, I understand that the Confidential
Information and Highly Confidential Information shall only be used for purposes of the above-
captioned Proceeding.

Name:

Company:
Address:

Telephone:

Date:
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio for Authority to Establish a
Standard Service Offer Pursuant to Section
4928.143, Revised Code, in the Form of
an Electric Security Plan, Accounting
Modifications and Tariffs for Generation
Service.

Case No. 14-841-EL-SSO

In the Matter of the Application of Duke
Energy Ohio for Authority to Amend its )  Case No. 14-842-EL-ATA
Certified Supplier Tariff, P.U.C.O. No. 20. )

CONFIDENTIALITY AGREEMENT
BETWEEN
DUKE ENERGY OHIO, INC.
AND
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

This Confidentiality Agreement (Agreement) is made and entered into by and between
| Duke Energy Ohio, Inc., (Duke Energy Ohio) and the Office of the Ohio Consumers' Counsel
(Recipient) (each individually a Party and, collectively, the Parties), effective as of

Recitals

A. Duke Energy Ohio is an Ohio public utility, as defined in Revised Code (R.C.) 4905.02
and an electric utility, as defined in R.C. 4928.01(A)(11). As such. Duke Energy Ohio is
subject to the jurisdiction of the Public Utilities Commission of Ohio (Commission).

B. Recipient is the representative of residential customers of Duke Energy Ohio and has
filed (or expects to file) a motion seeking leave to intervene in the Proceeding, as defined
herein. which motion has not been denied.
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C. Certain written, verbal, and electronic information anticipated to be disclosed by Duke
Energy Ohio to Recipient contains proprietary, confidential, and competitive information
of Duke Energy Ohio and, potentially, third parties.

Now, therefore, in consideration of the premises and the mutual covenants hereinafter set
forth, the Parties, intending to be legally bound, agree as follows:

Agreement

1. Definitions

For purposes of this Agreement, the term “Confidential” means that counsel for Duke
Energy Ohio deems, in good faith, the information to which the term refers to be subject to
protection either under Rule 26(c) of the Federal or Ohio Rules of Civil Procedure or under Rule
4901-1-24(D) of the Ohio Administrative Code because it constitutes a trade secret or other
confidential business information of Duke Energy Ohio or Duke Energy Ohio’s customers or
Duke Energy Ohio’s affiliates, including but not limited to plant and product specifications, data,
know-how, formulae, compositions, processes, designs, sketches, photographs, graphs, drawings,
samples, inventions and ideas, research and development, customer lists, current and anticipate
customer requirements, price lists, market studies, business plans, computer software and
programs (including object code and source code), databases (including technologies, systems,
structures, and architectures), contracts, or any other information, however documented, that is a
trade secret within the meaning of applicable law and including other commercial information
and/or confidential information that is subject to a further confidentiality provision with a third
party. However, the term “Confidential” does not refer to any information or document that is
either (i) contained in the public files of any state or federal administrative agency or court or (ii)
at or prior to the commencement of the Proceeding is or was otherwise in the public domain, or
enters into the public domain as a result of publication by Duke Energy Ohio.

For purposes of this Agreement, the term “Highly Confidential” means that counsel for
Duke Energy Ohio deems, in good faith, the information to which the term refers to be
“Confidential” and also to be information that, if disclosed, might damage the Company’s
current or prospective business or any current or prospective financial position and is, therefore,
disclosed only for review by attorneys representing the Recipient.

For purposes of this Agreement, the term “Confidential Information” or “Highly
Confidential Information” means information that is designated as “Confidential” or “Highly
Confidential — Attorneys’ Eyes Only” by Duke Energy Ohio in writing or, if recorded as part of a
deposition or transcribed testimony, orally.  “Confidential Information™ and “Highly
Confidential Information” shall refer to such designated information whether revealed during
deposition, in a document, by production of tangible evidence, in a hearing or oral testimony of
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any sort, or otherwise. “Confidential Information” and *“Highly Confidential Information” shall
also include all copies or reproductions, in any medium, or any so designated information. In
addition, “Confidential Information” and “Highly Confidential Information” shall include all
notes, analyses, compilations, studies, summaries, and other material prepared by the Recipient
or the Recipient’s Representatives (as defined below) containing or based, in whole or in part, on
any Confidential Information or “Highly Confidential Information” provided from or on behalf
of Duke Energy Ohio. Where reasonably possible, “Confidential Information” or “Highly
Confidential Information” shall bear a legend to that effect, record or affixed on it in such a way
as to be obvious to a reasonable examiner.

For purposes of this Agreement, the term “Proceeding” means the Commission
proceeding or proceedings captioned above, including any appeal to the Ohio Supreme Court
that stems directly from the Commission’s decision therein and any remand by the Ohio
Supreme Court to the Commission. The term “Proceeding” does NOT include any cases that
may be substantively or procedurally related but are not captioned above, other than appeals and
remands;_provided, however, that the Parties may agree in writing. pursuant to Section 9(c).
below, to modify this definition such that other legal proceeding(s) may be included with the
definition of the term “Proceeding” and. provided further, that the specific reference to the ability
of the Parties to agree in writing to modify such definition does not alter the Parties’ ability to
modify other provisions of this Agreement or the requirement that such other modification
requires written agreement,

2. Identification of Confidential Information and Highly Confidential Information

Duke Energy Ohio will conspicuously mark all written and electronic data containing
Confidential Information or Highly Confidential Information as “Confidential” or “Highly
Confidential — Attorneys’ Eyes Only.” In the event that Duke Energy Ohio notifies the
Recipient after providing Confidential Information or Highly Confidential Information that such
information was not appropriately so marked, the Recipient shall add such marking to the
Confidential Information or Highly Confidential Information and shall treat it as such under the
terms of this Agreement.

Confidential nature of the Confidential Information or Highly Confidential Information and that
any unauthorized disclosure or unauthorized use thereof by the Recipient will injure Duke
Energy Ohio’s business and/or the business of the customer(s) and/or affiliate(s) of Duke Energy
Ohio; provided, however, that the Recipient shall retain the right to dispute, at the Public Utilities
Commission of Ohio, the confidentiality of the Confidential Information or Highly Confidential
Information.

3. Protection of Confidential Information
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The Recipient agrees that (i) it will hold all Confidential Information and Highly
Confidential Information as required by this Agreement and will not, without the specific prior
written consent of Duke Energy Ohio, disclose any Confidential Information or Highly
Confidential Information (including the fact that the Confidential Information or Highly
Confidential Information has been made available to the Recipient or that the Recipient has
inspected any portion of the Confidential Information or Highly Confidential Information) to any
person other than as atlowed hereunder, (ii) it will not use any of the Confidential Information or
Highly Confidential Information for any reason or purpose other than the Proceeding, and (iii) in
the event the Recipient has a need to publicly file any document containing Confidential
Information or Highly Confidential Information, with the Confidential Information or Highly
Confidential Information redacted, the Recipient shall ensure that the redacted information
cannot, technologically, be obtained by third parties.

All Confidential Information and Highly Confidential Information shall be held by the
Recipient in separate and identifiable files, with access to such files restricted to persons to
whom disclosure is permitted hereunder.

The Recipient is fully responsible for enforcing, with regard to its Representatives
(including legal counsel), the obligations of this Agreement and for taking such action, legal or
otherwise (including all actions that the Recipient would take to protect its own confidential
information and trade secrets), as may be necessary to cause its Representatives (including legal
counsel) to comply with such obligations.

4. Permitted Disclosure
a. Disclosure of Confidential Information is permitted only as follows:
1) The Recipient may disclose Confidential Information to those

representatives of the Recipient (including directors, officers, employees,
agents, consultants, advisors, legal counsel, paralegals, economists,
statisticians, accountants, and financial advisors (Representatives)) who
(a) in the judgment of the Recipient, require access to such material for the
purpose of assisting the Recipient in performing work directly associated
with the Proceeding; (b) are informed by the Recipient and/or Duke
Energy Ohio of the Confidential nature of the Confidential Information
and the obligations of this Agreement and agree to be bound by all the
provisions hereof; and (c) have executed a Nondisclosure Certificate in the
form attached hereto and have returned a copy of such executed
Nondisclosure Certificate to Duke Energy Ohio prior to obtaining access
to Confidential Information.
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3)

4)

the Proceeding that is bound by the terms of a similar Confidentiality
Agreement with Duke Energy Ohio; provided that such other party is
included on a list of parties so bound. which list will be maintained and
updated as necessary by the Company. Furthermore. the Recipient shall
abide by any restrictions that are set forth on such list and shall, also.
ensure that all individual party representatives to whom disclosure is made
have signed the Nondisclosure Certificate required by this Confidentiality
Agreement and have returned such certificate to Duke Energy Ohio,

[n_connection with the Proceeding, the Recipient may also disclose
Confidential Information to (a) employees of the Commission or (b)
counsel for the Commission or for Commission employees.

In_the event the Commission requires disclosure of Confidential

Information, the Recipient shall follow the procedures set forth jn \
AY

paragraph 6, below,

Highly Confidential Information is disclosed by Duke Energy Ohio under this

Agreement, for attorneys’ eyes only.

Disclosure of Highly Confidential

Information is permitted only as follows:

1))

The Recipient may not disclose Highly Confidential Information to any
Representative other than legal counsel of record in the Proceeding, and
may only do so provided such counsel (a) is informed by the Recipient
and/or Duke Energy Ohio of the Highly Confidential nature of the Highly
Confidential Information and the obligations of this Agreement and agrees
to be bound by all the provisions hereof, including the obligation not to
disclose the Highly Confidential Information other than as permitted
herein, and (b) has executed a Nondisclosure Certificate in the form
attached hereto and has returned a copy of such executed Nondisclosure
Certificate to Duke Energy Ohio prior to obtaining access to Highly
Confidential Information.

counsel of record in the Proceeding, which legal counsel represents any
party to the Proceeding that is bound by the terms of a similar
Confidentiality Agreement with Duke Energy Ohio; provided that such
other party is included on a list of parties so bound, which list will be
maintained and updated as necessary by the Company. Furthermore, the
Recipient shall abide by any restrictions that are set forth on such list and
shall. also, ensure that all attorneys to whom disclosure is made have

Page 5

Exhibit 2a
Page 5 of 11

Comment [JWK3]: As discussed, the changes in
this paragraph will replace the requirement for the
Recipient to get permission to discuss with other
parties. Instead, we will maintain a list of parties |
with whom conversation is aliowed. The onus is stili
on the Recipient to ensure the people in the

| discussion have all signed nondisclosure certificates

{ Deleted: similar Confidentiality

I Agreement is applicable only to the
Praceeding and. provided further, that, prior
to such disclosure by the Recipient. the
Recipient has received from Duke Energy
Ohio written permission for the disclosure of
Confidential Information to such other party

L to the Proceeding.

-rComment [IWK4]: This new paragraph atiows
| disclosure to the Commission, staff, and their
| counsel

-_'r Comment [JWKS5]): To avoid confusion or
| duplication, Duke Energy Ohio has revised this
@agraph to refer to the process in paragraph 6.

Deleted: s
Deleted: As described mure fully

Deleted: . the Recipient may disclose

Confidential Information as ordered by the

| Commission or its personnel: provided.

| however. that the Recipient shall provide

notice to Duke Energy Ohio that such an

order has been received, at least three

business days prior to disclosure, and,
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| discussion have all signed nondisclosure certificates. |




siecned the Nondisclosure Certificate reguired by this Confidentiality
Agreement and have returned such certificate to Duke Energy Ohio,,

3) In_connection with the Proceeding, the Recipient may_also disclose
Confidential Information to (a) employees of the Commission or (b}
counsel for the Commission or for Commission employees.

4) In the event the Commission requires disclosure of Highly Confidential
Information. the Recipient shall follow the procedures set forth jn
paragraph 6, below, )

5. Ownership

All Confidential Information and Highly Confidential Information shall remain the

property of Duke Energy Ohio.

No license or other rights under any patents, trademarks,

copyrights, or other proprietary rights is granted or implied by this Agreement or the disclosure
of the Confidential Information or Highly Confidential Information.

6. Limited Use of Confidential Information

The Recipient shall not reveal Confidential Information or Highly Confidential
Information or otherwise disclose such information other than as expressly authorized in this
Agreement and only for the purpose of the Proceeding.

a.

use the Confidential Information or Highly Confidential Information jn any legal
proceeding (whether before the Commission or any other court or agency) other
than this Proceeding, neither Recipient nor any of its Representatives shall oppose
a motion by Duke Energy Ohio to strike such use or any other such motion
deemed appropriate by counsel for Duke Energy Ohio and the Recipient shall be
responsible for reimbursing Duke Energy Ohio for any and all costs that incurs in
defending the Confidentiality of such Confidential Information or Highly
Confidential Information. Similarly, if the Recipient is a party to a subsequent
legal proceeding in any administrative agency or court (which subsequent
proceeding is not included in the definition of the Proceeding) and another entity
or person (that was also a party to the Proceeding and had executed a
confidentiality agreement with Duke Energy Ohio with regard to the Proceeding)
attempts to use Confidential Information or Highly Confidential Information in
that subsequent proceeding, the Recipient agrees not to oppose any motion by
Duke Energy Ohio to strike or otherwise prevent such unauthorized use of the
Confidential Information or Highly Confidential Information.
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provided, however, that the Recipient shall
provide at least three business days’ prior
notice to Duke Energy Ohio that such an
order has been received and, provided
further, that the Recipient shall not disclose

| Highly Confidential Information pursuant to
such an order if Duke Energy Ohio has

| informed the Recipient that it has initiated
an effort (through a formal filing or

[ otherwise) to appeal that order or otherwise

to petition the Commission or its personnel

to change the order

{
\
] Deleted: . the Recipient may disclose
|
|

— \
i Comment [JWK9]: The change in this section is

| Intended to clarify that this provision only applies to

| use of the information in another case.
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for information or documents, subpoenas, civil or criminal investigative demands,
regulatory requirements, or other similar processes) to make any disclosure that is
prohibited or otherwise constrained by this Agreement, the Recipient will provide
Duke Energy Ohio notice, within three business days’ of the receipt thereof, so
that Duke Energy Ohio may determine whether to seek an appropriate protective
order or other appropriate remedy. Subject to the foregoing, the Recipient may
furnish that portion (and only that portion) of the Confidential Information or
Highly Confidential Information that, in the written opinion of its public records
officer, the Recipient is legally compelled to disclose. A copy of such written
opinion shall be provided to Duke Energy Ohio. ,

7. Remedies

[T hd Parties stipulate and agree that disclosure of such information without the protection
of this Agreement would likely damage Duke Energy Ohio, such damage would likely be
material, but the measure of such damage is difficult to quantify. The Parties stipulate and agree

that monetary damages would therefore not be an adequate remedy for a breach of this

Agreement by the Recipient or any of its Representatives and that Duke Energy Ohio will suffer
irreparable harm because of any such breach. In addition to any legal remedies and any
sanctions that may be imposed by the Commission or a court of competent jurisdiction for a
violation of this Agreement, the Parties agree that Duke Energy Ohio may, without the
requirement that it post a bond or other security, take any actions available at law or at equity for
a breach of this Agreement. Thus, Duke Energy Ohio may, in addition to any other remedies

equitable relief in the courts of Ohio or any other court of competent jurisdiction as a remedy for
the commission or continuance of any such breach or anticipated breach.

8. Return _and/or Destruction __of Confidential Information or Highly Confidential
Information

If any individual Representative of the Recipient ceases to be employed by the Recipient
or otherwise engaged in the Proceeding, access to any Confidential Information will be
terminated immediately and such individual shall (a) promptly return all Confidential
Information and Highly Confidential Information in his or her possession to another
Representative of the Recipient who has signed the Nondisclosure Certificate or, (2) if there is no
such other Representative of the Recipient, treat the Confidential Information and Highly
Confidential Information as described below, as if the Proceeding had been concluded. Any
person who has signed the Nondisclosure Certificate will continue to be bound by the provisions
of this Agreement even if no longer employed by the Recipient or engaged in the Proceeding.
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‘; Deleted: and
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In the event that either (1) during the pendency of
the Pr ding. the Recipient discloses any Highly

| Confidential Information other than as authorized
under this Agreement or (2) after the pendency of the
Proceeding. the Recipient discloses any Confidential

| Information or Highly Confidential Information. the

| Parties agree that damages shall be calculated at the
greater of actual damages to Duke Energy Ohio or
$500.000. In addition. the Recipient so breaching

| this A shall be responsible for reimbursing

| Duke Energy Ohio for all costs of pursuing its legal
and/or equitable remedies h der. including. but

| not limited to. attomeys’ fees. court costs, and expert
witnesses.

Furthermore, the Parties
 Deleted: Therefore. i
| Deleted: shall thus be entitled
f Deleted: 10

| Comment [JWK12]: The changes in the section
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L requirements.




Confidential Information or Highly Confidential Information provided under the terms of
this Agreement must be returned to Duke Energy Ohio or destroyed, as described in this section,
under the following circumstances:

appealed to the Ohio Supreme Court.

b. If appealed to the Ohio Supreme Court, such Court issues its opinion, assuming it
is not remanded to the Commission.

c. If remanded to the Commission, the Commission issues a final order in the
Proceeding.

In any of the above-listed circumstances, the Recipient shall, within 15 days after it has
complied with its records retention schedule(s) pertaining to the Confidential Information or

Highly Confidential Information, either return to Duke Energy Ohio or destroy (as instructed by

...... e

Duke Energy Ohio) the Confidential Information and Highly Confidential Information, furnished

by Duke Energy Ohio, together with all copies and summaries thereof in the possession or under
the control of the Recipient or its Representatives. and shall destroy all materials generated by
the Recipient or the Recipient’s Representatives that include or refer to any part of the
Confidential Information or Highly Confidential Information. Furthermore, the terms of this
Agreement shall remain in full force and effect after the final conclusion of the Proceeding,

The Recipient shall, within 15 days of the conclusion of its required record retention

The Parties acknowledge that failure to abide by the requirements of this section may result in
Duke Energy Ohio not being willing to enter into similar confidentiality aereements in future
cases.

9, Miscellaneous
a. Notices

Notices required or permitted by this Agreement shall be served by certified mail, return
receipt requested, or reputable overnight courier service to the following addresses:
To Duke Energy Ohio: Amy B. Spiller, Deputy General Counsel
139 East Fourth Street, 1303-Main
Cincinnati, OH 45202
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To

b. Authority

The undersigned individuals represent that they are authorized to sign this Agreement on
behalf the respective Parties.

c. Entire Agreement, Severability, and Waiver

This Agreement constitutes the entire Agreement among the Parties with respect to the
subject matter hereof, supersedes any prior understandings or representations among all of the
Parties to this Agreement relating to the confidential treatment of the Confidential Information
and Highly Confidential Information, and shall not be modified except by a written agreement
signed by all Parties.

All provisions of this Agreement are severable and the unenforceability of any of the
Provisions of this Agreement shall not affect the validity or enforceability of the remaining
provisions of this Agreement.

The failure of any Party to insist upon strict performance of any of the terms and
conditions shall not be deemed to be a waiver of those or any other terms and conditions of this
Agreement.

d. Assignability

This Agreement may not be assigned by any Party without the prior written consent of
the other Party.

e. Governing Law and Venue

This Agreement shall be construed and enforced in accordance with the laws of the state
of Ohio. Any action to enforce the terms of this Agreement shall be brought in a court located
within Hamilton County, Ohio, and both Parties hereby consent to the jurisdiction of such court.

f. Counterparts and Facsimile or Electronic Signatures

This Agreement may be executed in counterparts and, in the absence of an original
signature, faxed signatures (or signatures transmitted by other electronic media) will be
considered the equivalent of an original signature.
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IN WITNESS WHEREQOF, each of the Parties hereto has caused this Agreement to be
executed on its behalf by an appropriate officer or other person thereunto duly authorized, as of
the date set forth at the beginning of this Agreement.

DUKE ENERGY OHIO, INC.

Page 10



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio for Authority to Establish a
Standard Service Offer Pursuant to Section
4928.143, Revised Code, in the Form of
an Electric Security Plan, Accounting
Modifications and Tariffs for Generation
Service.

Case No. 14-841-EL-SSO

~—

In the Matter of the Application of Duke
Energy Ohio for Authority to Amend its )  Case No. 14-842-EL-ATA
Certified Supplier Tariff, P.U.C.O. No. 20. )

NONDISCLOSURE CERTIFICATE

[ certify my understanding that Confidential Information or Highly Confidential
Information may be provided to me, but only pursuant to the terms and restrictions of the
Confidentiality Agreement executed on , and certify that I have been given a
copy of and have read such Confidentiality Agreement, and that I agree to be bound by it
(including the definitions therein of any terms in this certificate). Iunderstand that the contents
of Confidential Information or Highly Confidential Information, and any writings, memoranda,
or any other form of information regarding or derived from Confidential Information or Highly
Confidential Information, shall not be voluntarily disclosed to anyone other than in accordance
with such Confidentiality Agreement. Furthermore, I understand that the Confidential
Information and Highly Confidential Information shall only be used for purposes of the above-
captioned Proceeding.

Name:

Company:

Address:

Telephone:

Date:
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Duke Energy Ohio

Case No. 14-841-EL-SSO

OCC Second Set Interrogatories
Date Received: June 13, 2014

OCC-INT-02-036 PUBLIC

REQUEST:

Identify all energy revenue Duke Energy Ohio received related to OVEC in 2012 and 2013,

RESPONSE:

Objection. This Interrogatory seeks to elicit information that is irrelevant or not reasonably
calculated to lead to the discovery of admissible evidence. Energy revenue received by Duke
Energy Ohio in 2012 and 2013 is immaterial to the Company’s proposed Rider PSR for the
period commencing June 1, 2015. Without waiving said objection, to the extent discoverable,
and in the spirit of discovery, this response will be provided to all parties in this case that have
executed a Confidentiality Agreement.

CONFIDENTIAL PROPRIETARY TRADE SECRET

This response will be provided to all parties in this case upon the execution of a Confidentiality
Agreement.

PERSON RESPONSIBLE: Legal
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Duke Energy Ohio

Case No. 14-841-EL-SSO

OCC Second Set Interrogatories
Date Received: June 13,2014

OCC-INT-02-037 PUBLIC

REQUEST:

Identify all ancillary service revenue Duke Energy Ohio received related to OVEC in 2012 and
2013.

RESPONSE:

Objection. This Interrogatory seeks to elicit information that is irrelevant or not reasonably
calculated to lead to the discovery of admissible evidence. Energy revenue received by Duke
Energy Ohio in 2012 and 2013 is immaterial to the Company’s proposed Rider PSR for the
period commencing June 1, 2015. Without waiving said objection, to the extent discoverable,
and in the spirit of discovery, this response will be provided to all parties in this case that have
executed a Confidentiality Agreement.

CONFIDENTIAL PROPRIETARY TRADE SECRET

This response will be provided to all parties in this case upon the execution of a Confidentiality
Agreement.

PERSON RESPONSIBLE: Legal
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Duke Energy Ohio

Case No. 14-841-EL-SSO

OCC Second Set Interrogatories
Date Received: June 13, 2014

OCC-INT-02-038 PUBLIC

REQUEST:

Identify the amount of off-system sales margins Duke Energy Ohio made through OVEC in 2012
and 2013.

RESPONSE:

Objection. This Interrogatory seeks to elicit information that is irrelevant or not reasonably
calculated to lead to the discovery of admissible evidence. Energy revenue received by Duke
Energy Ohio in 2012 and 2013 is immaterial to the Company’s proposed Rider PSR for the
period commencing June 1, 2015. Without waiving said objection, to the extent discoverable,
and in the spirit of discovery, this response will be provided to all parties in this case that have
executed a Confidentiality Agreement.

CONFIDENTIAL PROPRIETARY TRADE SECRET

This response will be provided to all parties in this case upon the execution of a Confidentiality
Agreement.

PERSON RESPONSIBLE: N/A
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Duke Energy Ohio

Case No. 14-841-EL-SSO

OCC Second Set Interrogatories
Date Received: June 13, 2014

OCC-INT-02-041 PUBLIC

REQUEST:
Identify OVEC’s projected kilowatt hour output for 2015 through 2018, on an annual basis.
RESPONSE:

CONFIDENTIAL PROPRIETARY TRADE SECRET

This response will be provided to all parties in this case that have executed of a Confidentiality
Agreement.

PERSON RESPONSIBLE: Legal
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Duke Energy Ohio

Case No. 14-841-EL-SSO, 14-842-EL-ATA
OCC Third Set Interrogatories

Date Received: June 25, 2014

OCC-INT-03-075 PUBLIC

REQUEST:

Has Duke made any presentations or prepared any documents, summaries, analysis, or
evaluation in the past three (3) years regarding any of the following topics:

a. The present or future state of development of wholesale energy markets;

b. The present or future state of development of retail energy markets;

c. The present or future state of retail energy prices; or

d. The present or future state of the different models or methods for regulating
energy.

If so, please identify the specific topics on which such presentations were made or such
summaries, analyses, or evaluations prepared. To the extent that Duke contends that any such
documents are privileged, please provide a privilege log for same.

RESPONSE:

Objection. This Interrogatory is overly broad, unduly burdensome, not reasonably calculated to
lead to the discovery of admissible evidence, and seeks information that is protected by the
attorney work product and/or attorney-client privileges or is publicly available. Without waiving
said objection, and to the extent discoverable, please see

CONFIDENTIAL PROPRIETARY TRADE SECRET as to Attachment (a)

This response will be provided to all parties in this case that have executed a Confidentiality
Agreement.
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a. PUCO CASES

In the Matter of the Commission Review of the Capacity Charges of Ohio
Power Company and Columbus Southern Power Company, Case No. 10-2929-
EL-UNC.

In the Matter of the Application of Columbus Southern Power Company and

Ohio Power Company For Authority to Establish a Standard Service Offer Pursuant to
§4928.143, Ohio Rev. Code in the Form of an Electric Security Plan, Case No. 11-346-
EL-SSO, et al.

In the Matter of the Application of The Dayton Power and Light Company for
Approval of Its Electric Security Plan, Case No. 12-426-EL-SSO.

In the Matter of the Application of Duke Energy Ohio for Approval of a Market

Rate Offer to Conduct a Competitive Bidding Process for Standard Service Offer Electric
Generation Supply, Accounting Modifications, and Tariffs for Generation Service, Case No.
10-2586-EL-SSO.

In the Matter of the Application of Duke Energy Ohio for Authority to Establish a Standard
Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security
Plan, Accounting Modifications and Tariffs for Generation Service, Case No. 11-3549-EL-
SSO.

In the Matter of the Application of Duke Energy Ohio for Authority to Establish a Standard
Service Offer Pursuant to §4928.143, Revised Code, in the Form of an Electric Security Plan,
Case No. 14-841-EL-SSO

In the Matter of the Application of Ohio Power Company for Authority to Establish a
standard Service Offer Pursuant to §4928.143, Revised Code, in the Form of an Electric
Security Plan, Case No. 13-2385-EL-SSO

In the Matter of the Commission’s Investigation of Ohio’s Retail Electric Service Market,
Case No. 12-3151-EL-COI

a.  FERC Cases

04/16/2014 EL14-36 Intervention of Duke Energy Corporation (et. al) regarding Market Seller
Offer Caps in PJIM RPM Duke Energy Corporation

01/29/2014 ER14-822 Comments and Answer of the Indicated PJM Utilities Coalition of which
Duke Energy was a member Duke Energy Ohio, Inc.

01/08/2014 AD13-7 Comments of the Indicated PJM Utilities Coalition of which Duke Energy
was a member Duke Energy Ohio, Inc.
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01/06/2014 ER14-503 Comments on the Indicated PJM Utilities Coalition of which Duke
Energy was a member Duke Energy Ohio, LLC

01/06/2014 ER14-504 Comments and Limited Protest of the Indicated PJM Utilities Coalition
of which Duke Energy was a member Duke Energy Ohio, Inc.12/13/2013 ER14-456 Comment
of FirstEnergy Service Company, et. al.

Duke Energy Ohio, Inc.

12/03/2013 ER13-2108 Post-Technical Conference Comments of The Ohio Utilities Duke
Energy Ohio, Inc.

08/30/2013 ER13-2140 Protest and Motion to Intervene of Duke Energy Ohio Duke
Energy Ohio, Inc.

04/15/2013 ER13-1164 Protest of Duke Energy Ohio, Inc. and Duke Energy Corporation Duke
Energy Ohio, Inc. and Duke Energy Corporation (“Duke Energy” and, collectively with DEO

12/28/2012 ER13-535 Comments of Duke Energy Corporation Duke Energy Corporation
intervenes and submits comments on behalf of its subsidiaries Duke Energy Ohio, Inc. and Duke
Energy Kentucky, Inc.

08/27/2012 ADI12-16 Comments of Duke Energy Corporation Duke Energy Corporation
(“Duke”)

b.
RM10-23-000 Order 1000

RM10-23-001 Order 1000-A
RM10-23-002 Order 1000-B

ER13-195 PJM Transmission Owners — Order 1000 Compliance Filing
ER13-198 PIM Interconnection, LLC Order 1000 Compliance Filing

ER13-1924 The PJM Transmission Owners submitted a letter demonstrating that the existing
2008 JOA between PJM and MISO complies with the interregional cost allocation requirements
of Order No. 1000.
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ER13-1926 The PJM Transmission Owners submitted a filing to indicate that the proposed
revisions to the JOA between PJIM and NYISO that address the allocation of costs of
interregional transmission projects approved by NYISO and PJM under the JOA are just and
reasonable and comply with FERC’s Order No. 1000 interregional cost allocation requirements.

ER13-1927 The PIM Transmission Owners submitted a tariff filing of new Schedule 12-B of
the PJM Tariff

ER13-1934 ISO-New England filed a Restated Northeastern ISO/RTO Planning Coordination
Protocol on behalf of ISO-NE, PJM and NYISO

ER13-1936 PJM Interconnection, L.L.C. (“PJM”) filed a new Schedule 6-A of the Amended
and Restated Operating Agreement of PJM Interconnection, L.LC.

ER13-1942 The New York Independent System Operator, Inc., filed proposed revisions to the
Joint Operating Agreement Among and Between New York Independent System Operator, Inc.
and PJM in compliance with Order No. 1000°s interregional transmission planning requirements.

Er13-1944 . PJM submitted proposed revisions to the JOA between MISO and PJM in
compliance with Order No. 1000 requirements for interregional coordination

ER13-1947 PJM submitted proposed revisions to Section 35.10 of the JOA of NYISO and PIM
as well as the Amended and Restated ISO/RTO Planning Coordination Protocol in compliance
with Order No. 1000 requirements for interregional coordination

PERSON RESPONSIBLE: Legal
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Duke Energy Ohio

Case No. 14-841-EL-SSO, 14-842-EL-ATA
OCC Fourth Set Interrogatories

Date Received: June 26, 2014

OCC-INT-04-093

REQUEST:

Please identify the basis for the statement that “customers are demanding highly reliable service
that minimizes the numbers of voltage fluctuations.” (See Arnold testimony at 10).

RESPONSE:

Objection. This Interrogatory contradicts the provisions of OAC 4901-1-16(G), which
contemplates that parties will not seek discovery on information available in pre-filed testimony.
Without waiving said objection and in the spirit of discovery, see attachments provided with
direct testimony of witness referenced in this Interrogatory.

PERSON RESPONSIBLE: Legal
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DUKE ENERGY OHIO EXHIBIT
BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio for Authority to Establish a
Standard Service Offer Pursuant to Section
4928.143, Revised Code, in the Form of
an Electric Security Plan, Accounting
Modifications and Tariffs for Generation
Service.

Case No. 14-841-EL-SSO

LW A S P

In the Matter of the Application of Duke
Energy Ohio for Authority to Amend its ) Case No. 14-842-EL-ATA
Certified Supplier Tariff, P.U.C.O. No. 20. )

PUBLIC VERSION
DIRECT TESTIMONY OF
MARC W. ARNOLD
ON BEHALF OF

DUKE ENERGY OHIO, INC.

May 29, 2014

PUCO
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ATTACHMENT MWA- 2

CONFIDENTIAL
PROPRIETARY TRADE
SECRET
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ATTACHMENT MWA-3

CONFIDENTIAL
PROPRIETARY TRADE
SECRET



Exhibit 3
Page 13 of 19

ATTACHMENT MWA- 4

CONFIDENTIAL
PROPRIETARY TRADE
SECRET
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ATTACHMENT MWA-7

CONFIDENTIAL
PROPRIETARY TRADE
SECRET
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Duke Energy Ohio

Case No. 14-841-EL-SSO, 14-842-EL-ATA
OCC Fourth Set Interrogatories

Date Received: June 26, 2014

OCC-INT-04-095 PUBLIC

REQUEST:

Please identify the “current level of spending” referenced in the question posed on page 10, lines
16-18 of Witness Arnold’s testimony.

RESPONSE:
CONFIDENTIAL PROPRIETARY TRADE SECRET

This response will be provided to all parties in this case that have executed a Confidentiality
Agreement.

PERSON RESPONSIBLE: Legal
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Duke Energy Ohio

Case No. 14-841-EL-SSO

OCC Second Set Production of Documents
Date Received: June 13,2014

OCC-POD-02-013 PUBLIC

REQUEST:

Please provide the workpapers and calculations supporting the amounts provided in the
Company’s response to OCC Interrogatory 10 for:

a. Distribution Capital Investment Rider revenue,
b. Distribution Storm Rider revenue, and

c. Price Stabilization Rider revenue and/or cost.

RESPONSE:

CONFIDENTIAL PROPRIETARY TRADE SECRET

a. See response to OCC-POD-01-010. Additionally, confidential calculations supporting
the amounts identified in response to OCC-POD-01-010 will be provided to all parties in
this case upon the execution of a Confidentiality Agreement.

b. See responses to OCC-INT-02-010.
c. See responses to OCC-INT-02-010.

PERSON RESPONSIBLE: Legal
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Duke Energy Ohio

Case No. 14-841-EL-SSO

OCC Second Set Production of Documents
Date Received: June 13,2014

OCC-POD-02-015

REQUEST:

Referring to the Company’s response to OCC Interrogatory 22, please provide the workpapers
and calculations supporting the amounts related to Distribution Capital Investment Rider (Rider
DCI), for each year of the ESP (i.e. June 2015 — May 2016, June 2016 — May 2017 and June
2017 — May 2018), for the

a. Estimated annual total revenue requirement;

b. Estimated allocation of the total revenue requirement, provided in response to (a),
to the major rate classes and to the rate schedules;

c. Estimated rates for each rate schedule resulting from the allocated revenue
requirement provided in response to (b).

RESPONSE:

a. See response to OCC-POD-02-013, including Confidential Attachment
OCC-POD-02-013.

b. See response to OCC-INT-02-022. The Company did not perfrm the requested
calculations.

c. See response to OCC-INT-02-022. The Company did not perform the requested
calculations.

PERSON RESPONSIBLE: William Don Wathen Jr.
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Duke Energy Ohio

Case No. 14-841-EL-SSO

OCC Second Set Production of Documents
Date Received: June 13,2014

OCC-POD-02-018 PUBLIC

REQUEST:

Provide a copy of any forecasts of the delivered price of coal for OVEC during 2015 through
2018.

RESPONSE:

CONFIDENTIAL PROPRIETARY TRADE SECRET

This response will be provided to all parties in this case upon the execution of a Confidentiality
Agreement.

PERSON RESPONSIBLE: Legal
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Duke Energy Ohio

Case No. 14-841-EL-SSO, 14-842-EL-ATA
OCC Third Set Production of Documents
Date Received: June 25,2014

OCC-POD-03-042 PUBLIC

REQUEST:

Please provide a copy of all contracts for services between Duke and any outside expert retained
or consulted to provide opinions, testimony, evidence, or analysis in relation to the above
captioned proceedings.

RESPONSE:

CONFIDENTIAL PROPRIETARY TRADE SECRET

This response will be provided to all parties in this case upon the execution of a Confidentiality
Agreement.

PERSON RESPONSIBLE: Legal
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )
Energy Ohio for Authority to Establisha ) Case No. 14-841-EL-SSO
Standard Service Offer Pursuant to )
Section 4928.143, Revised Code, in the )
Form of an Electric Security Plan, )
Accounting Modifications and Tariffs for )

)

Generation Service.

In the Matter of the Application of Duke )
Energy Ohio for Authority to Amend its )
Certified Supplier Tariff, P.U.C.O. )
No. 20. )

Case No. 14-842-EL-ATA

AFFIDAVIT OF MAUREEN R. GRADY

I, Maureen R. Grady, attorney for the Office of the Ohio Consumers’ Counsel
(“OCC”) in the above captioned cases, being first duly sworn, depose and state that the
following efforts have been made to resolve the differences with Duke Energy Ohio
(“Duke” or “Company”) in regard to Duke’s provision of discovery responses (that Duke
alleges to be trade secret) in accordance with the terms of a protective agreement.

1. OCC submitted, via e-mail, a tailored protective agreement to Duke on
June 2, 2014. (Ex. 1 of Motion to Compel). The draft agreement is essentially what
Duke and OCC have cooperatively signed for the better part of a decade without needing
to impose upon the PUCO for a result.

2. On June 9, 2015, Duke informed OCC that it prefers to use a new
confidentiality agreement that it had drafted. (Attachment A) .

4, On June 10, Duke sent OCC its proposed confidentiality agreement. (Ex.

2 of Motion to Compel). Later that day, OCC advised Duke that it could not sign the
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protective agreement. (Attachment B). Duke responded that its document is the
document being sent to parties that request access to its confidential information. Duke
offered to discuss specific provisions that OCC considered objectionable, other than those
relating to damages in event of breach. (Attachment C).

5. On June 18, OCC in its Memorandum Contra Ohio Energy Group’s
Motion to Establish a Protective Agreement, requested that Duke accept the OCC tailored
protective agreement that OCC presented to Duke on June 2, 2014.

6. On June 26, 2014, OCC contacted Duke to discuss the issues in regard to
the protective agreement. (Attachment D).

7. On June 27, OCC and Duke held a two and a half hour conference call to
try to resolve the differences associated with the protective agreement.

8. On July 2, Duke forwarded a revised version of its protective agreement.
(Ex. 2a of Motion to Compel).

9. On or around July 3, 2014, subsequent calls occurred between Counsel for
OCC and Duke, where OCC requested that Duke accept OCC’s proposed protective
agreement rather than start afresh with Duke’s revised confidential agreement.

10. On July 8, 2014, Duke’s Counsel advised OCC that it was not willing to
sign OCC’s proposed protective agreement. Counsel for OCC then advised Duke’s
Counsel that it could not accept Duke’s revised new proposed confidential agreement and
intended to file a motion to compel. (Attachment E).

11.  Following OCC’s notice to Duke that it intended to file a Motion to

Compel, Duke filed a Motion for Protective Order requesting that OCC be forced to sign
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its new proposed protective agreement. Thus, it is clear that efforts to resolve the dispute

over the protective agreement have failed, necessitating this Motion to Compel.

STATE OF OHIO )
) SS:

COUNTY OF FRANKLIN )

The undersigned, being of lawful age and duly sworn on oath, hereby certifies,

deposes and state the following:
I have caused to be prepared the attached written affidavit for OCC in the above

referenced cases. This affidavit is true and correct to the best of my knowledge,

information and belief.

Further affiant sayeth naught.

Maureen R. Grady, Affidny

Subscribed and sworn to before me this 18th day of July, 2014.

/&W%Ww

Notary Public

W i,

SRERIAL 4,
$ \\\\V/// ’; Debra Jo Bingham, Notary Public
g e E Union County. State of Ohio

e s £
s o SMy Commussion Expires June 13. 20L



Attachment A to Affidavit

Grad!, Maureen B

From: Spiller, Amy B <Amy.Spiller@duke-energy.com>
Sent: Monday, June 09, 2014 5:41 PM

To: Grady, Maureen

Cc: Kingery, Jeanne W; Kuhnell, Dianne B

Subject: RE; Protective Agreement

Maureen

I apologize for the delay in responding and do appreciate your time in preparing a confidentiality agreement
for our ESP proceeding. However, as we will be sharing information that Duke Energy Ohio deems to be
confidential, we prefer to use a confidentiality agreement that we have drafted. We will provide you tomorrow
with a copy of our confidentiality agreement, via e-mail from our paralegal, Dianne Kuhnell.

Thank you.

Amy B. Spiller

Deputy General Counsel

Duke Energy Business Services
139 E. Main Street, 1303-Main
Cincinnati, Ohio 45202

(513) 287-4359 (telephone)
(513) 287-4385 (facsimile)

CONFIDENTIAL NOTIFICATION:

The information in this e-mail may be confidential and/or privileged. This e-mail is intended to be reviewed
only by the individual or organization named above. If you are not the intended recipient or an authorized
representative of the intended recipient, you are hereby notified that any review, dissemination, or copying of
this e-mail or its attachments, if any, or the information contained herein is prohibited. If you have received

this e-mail in error, please immediately notify the sender by return mail and delete this e-mail from your
system. Thank you.

From: Grady, Maureen [mailto:Maureen.Grady@occ.ohio.gov]
Sent: Monday, June 09, 2014 4:10 PM

To: Spiller, Amy B

Subject: Protective Agreement

= This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from
unknown senders or unexpected email. ***

Amy, still waiting to hear from you with respect to the protective agreement | proposed for the Duke ESP case. It was
sent to you on June 2. If you could let me know where you are on that, | would appreciate it. Thank you.
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Gradz, Maureen

From: Grady, Maureen

Sent: Tuesday, June 10, 2014 11:29 AM

To: 'Kuhnell, Dianne B'

Cc: Kingery, Jeanne W; Spiller, Amy B; 'berger@occ.state.oh.us’; Serio, Joseph
Subject: RE: Confidentiality Agreement- 14-841 Duke Energy Ohio ESP

Thank you for your response. However, the Confidentiality Agreement you have attached is not acceptable, and cannot
serve as a basis for any protective agreement we would sign.

The protective agreement we sent to you on June 2, 2014 is the same protective agreement you signed with OCC

for the past two cases over the last year —the capacity case and the MGP case. In both of those cases, we used the
protective agreement to protect information that Duke Energy Ohio deemed to be confidential. We believe that
protective agreement strikes the correct balance between your needs for protection and our need to have access to
data. We have used this very same agreement with numerous other utilities. It has been carefully developed over the
years and represents a fair solution to the issues. Given the tight timeframe ordered for this proceeding (at your
request), we will need to resolve this issue as soon as possible. | look forward to hearing from you.

From: Kuhnell, Dianne B [mailto:Dianne.Kuhnell@duke-energy.com]
Sent: Tuesday, June 10, 2014 9:19 AM

To: Grady, Maureen

Cc: Kingery, Jeanne W; Spiller, Amy B

Subject: Confidentiality Agreement- 14-841 Duke Energy Ohio ESP

Maureen,
Please find attached a copy of the Confidentiality Agreement in this case per Amy’s e-mail below.

Thank you,
Dianne

From: Spiller, Amy B

Sent: Monday, June 09, 2014 5:41 PM
To: 'Grady, Maureen'

Cc: Kingery, Jeanne W; Kuhnell, Dianne B
Subject: RE: Protective Agreement

Maureen

I apologize for the delay in responding and do appreciate your time in preparing a confidentiality agreement
for our ESP proceeding. However, as we will be sharing information that Duke Energy Ohio deems to be
confidential, we prefer to use a confidentiality agreement that we have drafted. We will provide you tomorrow
with a copy of our confidentiality agreement, via e-mail from our paralegal, Dianne Kuhnell.

Thank you.
Amy B. Spiller

Deputy General Counsel
Duke Energy Business Services
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139 E. Main Street, 1303-Main
Cincinnati, Ohio 45202

(513) 287-4359 (telephone)
(513) 287-4385 (facsimile)

CONFIDENTIAL NOTIFICATION:

The information in this e-mail may be confidential and/or privileged. This e-mail is intended to be reviewed
only by the individual or organization named above. If you are not the intended recipient or an authorized
representative of the intended recipient, you are hereby notified that any review, dissemination, or copying of
this e-mail or its attachments, if any, or the information contained herein is prohibited. If you have received
this e-mail in error, please immediately notify the sender by return mail and delete this e-mail from your
system. Thank you.

From: Grady, Maureen [mailto:Maureen.Grady@occ.ohio.qov]
Sent: Monday, June 09, 2014 4:10 PM

To: Spiller, Amy B

Subject: Protective Agreement

*** This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from
unknown senders or unexpected email. ***

Amy, still waiting to hear from you with respect to the protective agreement | proposed for the Duke ESP case. It was
sent to you on June 2. If you could let me know where you are on that, | would appreciate it. Thank you.
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Gradz, Maureen

From: Kingery, Jeanne W <Jeanne.Kingery@duke-energy.com>

Sent: Tuesday, June 10, 2014 3:10 PM

To: Grady, Maureen

Cc: Spiller, Amy B; Berger, Edmund; Serio, Joseph; Kuhnell, Dianne B
Subject: RE: Confidentiality Agreement- 14-841 Duke Energy Ohio ESP
Maureen -

We recognize that our new standard confidentiality agreement has been strengthened in some areas. As you are may
recall, our recent experience revealed that there was actually no “pbalance” between our needs and those of the
intervenors, as the one intervenor blatantly violated of the terms of that agreement by offering into evidence, over our
objection, certain confidential information that had been produced in a previous case. That information was
inappropriately used, in direct contravention of the terms of the agreement, in a case other than the one in which it was
produced and had obviously not been returned or destroyed.

A new “balance” is critical. From our perspective, the agreement must empower us to enforce the terms of the
arrangement and ensure that confidential business information is appropriately protected. From yours, you may
appreciate that adherence to the terms will insulate your client from damages. Thus, while the agreement is not the
same as prior ones, we fail to appreciate why any party intending to comply would refuse to sign.

If there are specific provisions that you find objectionable, other than those relating to damages in the event of breach,
we can certainly discuss those. However, this is the document that we are forwarding to parties that request access to
'the Company’s confidential information.
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Gradx, Maureen

From: Grady, Maureen

Sent: Thursday, June 26, 2014 4:43 PM
To: 'Kingery, Jeanne W'

Cc: Serio, Joseph; Berger, Edmund
Subject: RE: Protective agreement Duke case

Thank you for your reply to my request for a discussion toward signing a protective agreement. 3:30 will work.

In response to my suggestion to use the protective agreement that OCC sent, you proposed that we discuss “our”
(meaning Duke’s) new-form agreement.

| offer some background on the agreement that OCC is proposing. The agreement OCC proposes is truly our (Duke and
OCC) agreement, where “our” means both Duke and OCC. Together we negotiated the document as a template to
achieve fairness and avoid the inefficiency of continual re-negotiations and motions for PUCO resolutions. The
negotiations years ago (between Paul Colbert and Bruce Weston) were exhaustive and successful. Those negotiations
resolved contentious issues that concerned protecting alleged utility trade secrets while preserving the transparency
expected of agencies that serve the Ohio public.

Now, Duke departs from our past cooperative efforts. In doing so, Duke seeks a new form of protective agreement that
Duke would know, based on our past negotiations, that OCC as a state agency cannot and will not sign. Moreover,
Duke’s asserted basis for this sea change of position is that a party, that Duke doesn’t identify, has purportedly violated
a single term of a prior agreement. | respect Duke’s right to propose whatever agreement it wants. But the dots cannot
be connected between Duke’s major change of position for a new form of agreement and the form of agreement that
Duke/OCC resolved years ago to our mutual benefit. We urge Duke to reflect further on the reasonable balance of
protections that Duke and OCC negotiated into the form we’ve been using—and sign the traditional agreement.

Thank you for your consideration.

From: Kingery, Jeanne W [mailto:Jeanne.Kingery@duke-energy.com]
Sent: Thursday, June 26, 2014 3:05 PM

To: Grady, Maureen; Spiller, Amy B

Cc: Berger, Edmund; Serio, Joseph

Subject: RE: Protective agreement Duke case

Maureen — 3:30 would work much better for us. You can use our conference line. | will send out a meeting invitation.
Jeanne

Jeanne W. Kingery

Associate General Counsel

Duke Energy Business Services LLC
155 East Broad Street, 21st Floor
Columbus, Ohio 43215

(614) 222-1334

(614) 593-1401 cell
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=, DUKE
" ENERGY.

ﬁ please consider the environment before printing this email

CONFIDENTIAL NOTIFICATION:

The information in this email may be confidential and/or privileged. This email is intended to be reviewed by only the individual or
organization named above. If you are not the intended recipient or an authorized representative of the intended recipient, you are
hereby notified that any review, dissemination or copying of this email or its attachments, if any, or the information contained
herein is prohibited. If you have received this email in error, please immediately notify the sender by return mail and delete this
email from your system. Thank you.

From: Grady, Maureen [mailto:Maureen.Grady@occ.ohio.gov]
Sent: Thursday, June 26, 2014 2:41 PM

To: Kingery, Jeanne W, Spiller, Amy B

Cc: Berger, Edmund; Serio, Joseph

Subject: RE: Protective agreement Duke case

How about 10:00 a.m. tomorrow.

From: Kingery, Jeanne W [mailto:Jeanne.Kingery@duke-energy.com]
Sent: Thursday, June 26, 2014 2:08 PM

To: Grady, Maureen; Spiller, Amy B
Cc: Berger, Edmund; Serio, Joseph
Subject: RE: Protective agreement Duke case

Maureen ~

Are you referring to the agreement that you sent to Amy on June 2? | believe it would make more sense to use our
agreement as a starting point for any discussion.

As to timing, | am swamped today but should have some availability tomorrow.
Jeanne

Jeanne W. Kingery

Associate General Counsel

Duke Energy Business Services LLC
155 East Broad Street, 21st Floor
Columbus, Ohio 43215

(614) 222-1334

(614) 593-1401 cell

«f~ DUKE
& ENERGY.

gﬁ please consider the environment before printing this email

CONFIDENTIAL NOTIFICATION:

The information in this email may be confidential and/or privileged. This email is intended to be reviewed by only the individual or
organization named above. If you are not the intended recipient or an authorized representative of the intended recipient, you are
hereby notified that any review, dissemination or copying of this email or its attachments, if any, or the information contained

2
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herein is prohibited. If you have received this email in error, please immediately notify the sender by return mail and delete this
email from your system. Thank you.

From: Grady, Maureen [mailto:Maureen.Grady@occ.ohio.qov]
Sent: Thursday, June 26, 2014 12:35 PM

To: Kingery, Jeanne W

Cc: Berger, Edmund; Serio, Joseph

Subject: Protective agreement Duke case

*** This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from
unknown senders or unexpected email. ***

Jean, | would like to schedule some time with you to discuss the protective agreement we sent to you to determine if
there is any more leeway on terms of the agreement . As we are under a compressed time frame, it would be great to
set aside some time today. Thank you.
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Gradz, Maureen
= — —
From: Grady, Maureen
Sent: Tuesday, July 08, 2014 2:02 PM
To: ‘Spiller, Amy B'
Subject: RE: Confidentiality Agreement revisions

Amy, Melissa has advised that OCC will file a Motion to Compel on the protective agreement, where we will ask for
0OCC’s and Duke’s former agreement to be adopted by the PUCO.

From: Spiller, Amy B [mailto:Amy.Spiller@duke-eneray.com]
Sent: Tuesday, July 08, 2014 1:29 PM

To: Kingery, Jeanne W; Grady, Maureen; Grady, Maureen
Subject: RE: Confidentiality Agreement revisions

Maureen

Ijust wanted to follow up on the revisions to the confidentiality agreement that Jeanne shared with you last
week. With these revisions, is the OCC amenable to executing the agreement?

Please advise as soon as practicable.
Thank you.

Amy B. Spiller

Deputy General Counsel

Duke Energy Business Services
139 E. Main Street, 1303-Main
Cincinnati, Ohio 45202

(513) 287-4359 (telephone)
(513) 287-4385 (facsimile)

CONFIDENTIAL NOTIFICATION:

The information in this e-mail may be confidential and/or privileged. This e-mail is intended to be reviewed
only by the individual or organization named above. If you are not the intended recipient or an authorized
representative of the intended recipient, you are hereby notified that any review, dissemination, or copying of
this e-mail or its attachments, if any, or the information contained herein is prohibited. If you have received
this e-mail in error, please immediately notify the sender by return mail and delete this e-mail from your
system. Thank you.

From: Kingery, Jeanne W

Sent: Wednesday, July 02, 2014 3:51 PM

To: Grady, Maureen; Maureen Grady (grady@occ.state.oh.us)
Cc: Spiller, Amy B

Subject: Confidentiality Agreement revisions

Maureen =
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Attached is a revised version of the CA for our ESP case. After you have had a chance to review it, we would be happy to
discuss the changes, if that would be helpful.

Jeanne

Jeanne W. Kingery

Associate General Counsel

Duke Energy Business Services LLC
155 East Broad Street, 21st Floor
Columbus, Ohio 43215

(614) 222-1334

(614) 593-1401 cell

=, DUKE
* ENERGY.

;‘E please consider the environment before printing this email

CONFIDENTIAL NOTIFICATION:

The information in this email may be confidential and/or privileged. This email is intended to be reviewed by only the individual or
organization named above. If you are not the intended recipient or an authorized representative of the intended recipient, you are
hereby notified that any review, dissemination or copying of this email or its attachments, if any, or the information contained
herein is prohibited. If you have received this email in error, please immediately notify the sender by return mail and delete this
email from your system. Thank you.
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