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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO 

 
In the Matter of the Application of  ) 
The Dayton Power and Light Company )  Case No. 13-2420-EL-UNC 
For Authority to Transfer or Sell   )    
Its Generation Assets   ) 
 

 

 
CITY OF MIAMISBURG’S COMMENTS ON  

THE DAYTON POWER & LIGHT COMPANY’S 
AMENDED SUPPLEMENTAL APPLICATION 

 

 

 As stated in its Motion to Intervene, the City of Miamisburg’s interest in these 

proceedings is ensure that DP&L retains financial assets and legal authority sufficient to 

decommission the O.H. Hutchings Generating Station1 to an end state that is environmentally 

safe, nuisance-free, and socially and economically productive.  Unfortunately, DP&L has 

provided inconsistent information about the current operational status of Hutchings Station and 

its plans to decomission and clean up that facility.  Furthermore, DP&L has not provided 

sufficient information to demonstrate that it, or the party to whom it proposes to transfer 

Hutchings, will have the legal and financial wherewithal to undertake and complete all necessary 

and appropriate decommissioning activities at that facility.  For these reasons, and as discussed 

more fully below, DP&L’s application is not in the public interest.  Miamisburg requests that the 

Commission either deny DP&L’s application, or deny Motion for Waiver and schedule a hearing 

in this matter. 

 

                                                
1 O.H. Hitchings Generating Station, also referred to in these comments as “Hutchings” and  “Hutchings Station,” is 
located at 9200 Chautauqua Road in Miamisburg. 
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A. DP&L has made inconsistent representations regarding the operational status of 
Hutchings Station.   

 
In its Fourth Supplemental Response to OCC’s Interrogatory 92, DP&L represented that 

it has not developed a plan for cleanup or closure of Hutchings and that “DP&L still has 

operating generation, transmission and distribution assets at Hutchings Station.”  Furthermore, 

DP&L denies that it has undertaken any remediation efforts with respect to any real property or 

generating assets to be transferred or sold.  DP&L’s Fourth Supplemental Response to OCC 

Interrogatory 78 (June 25, 2014).  Yet earlier this year, DP&L and its environmental consultant, 

CH2M Hill, made a presentation to Ohio EPA in which they represented that Hutchings was 

closed in 2012.  See Exhibit A.  The purpose of that meeting was to discuss plans to clean up an 

ash pit at that facility.  Id.  Unfortunately, therefore, there exists conflicting information 

regarding even the most basic questions of the operational status of Hutchings Station and the 

liabilities and costs associated with its decommissioning.  

B. DP&L’s Amended Supplemental Application does not identify known 
environmental liabilities at Hutchings, nor does it demonstrate how known or 
contingent environmental liabilities at that facility will be addressed after 
divestiture.    

 
Despite meeting with Ohio EPA earlier this year to discuss the cleanup of an ash pit at 

Hutchings, DP&L states in its discovery responses that any environmental liabilities are 

“pending future liabilities,” the identity and cost of which is unknown at this time.  DP&L’s 

Fourth Supplemental Responses to OCC Interrogatory 11, 13, 16 (June 25, 2014).   Therefore, 

the record contains no identification or quantification of those liabilities.   

DP&L reports that its total debt is $876.9 million.  DP&L’s Supplemental Reply 

Comments at 5 (April 7, 2014).  That debt attaches to “substantially all” of its generating assets.  

DP&L’s Fourth Supplemental Response to OCC Interrogatory 130 (June 25, 2014).   DP&L has 
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not provided any information regarding price at which the generating assets must be purchased in 

order for DP&L to maintain its financial integrity.  Id., Fourth Supplemental Response to OCC 

Interrogatory 118.   DP&L does not identify the proposed purchase price for the assets to be 

divested, nor does it identify the transferee or buyer of the generating units or even the fair 

market value of those units.  Id., Fourth Supplemental Responses to Interrogatories 61, 64, 66, 

72.     

As best Miamisburg can determine at this time, DP&L proposes to address potential 

future environmental liabilities at its generating facilities by retaining those liabilities and 

deferring the associated costs to its customers.  Miamisburg takes no position at this time on 

question whether the Commission may grant the authority to defer environmental costs.  But 

even assuming for sake of argument that such authority exists, DP&L’s proposal is not in the 

public interest for the following reasons:   

First, DP&L has not adequately defined what constitutes “future environmental 

liabilities,” the costs of which DP&L proposes to defer.  See Amended Supplemental Application 

at 11.  As evidence of the ambiguity of this term, DP&L has not disclosed in discovery the 

planned remediation of the Hutchings ash pit, despite its being discussed with Ohio EPA in 

2014.  Furthermore, it is not clear whether the term “environmental liabilities” would include 

other necessary and appropriate decommissioning activities at Hutchings, such as demolition and 

equipment removal, necessary to convert Hutchings to an appropriate and safe long-term end 

state.   

Second, although DP&L seeks the authority to retain environmental liabilities and to 

defer the associated costs, it is not clear that DP&L’s current proposal would prohibit DP&L 

from transferring those liabilities to a purchaser if DP&L should find it advantageous to do so.  
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Without identifying the purchasing party or the terms of the transaction, the Commission has 

insufficient information to determine whether a third party’s assets would be sufficient to cover 

DP&L’s environmental liabilities. 

C. Conclusion:  For all of the above reasons, DP&L’s Amended Supplemental 

Application is not in the public interest.  Miamisburg requests that the Commission either deny 

DP&L’s application, or deny its Motion for Waiver and schedule a hearing in this matter. 

      

 Respectfully submitted 

_/s/ Christopher A. Walker_ 
Christopher A. Walker (0040696) 
Van Kley & Walker, LLC 
137 N. Main St., Suite 316 
Dayton, Ohio 45402 
(937) 226-9000 
(937) 226-9002 Fax 
cwalker@vankleywalker.com 
 
Counsel for the City of Miamisburg 
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CERTIFICATE OF SERVICE 
 

I hereby certify that, on June 30, 2014, a copy of the foregoing Comments on Amended 

Supplemental Application was served by electronic mail on the following: 

 
Rocco O. D'Ascenzo. 
Associate General Counsel 
Elizabeth Watts. 
Associate General Counsel 
DUKE ENERGY OHIO, INC. 
139 East Fourth Street 
1303-Main 
Cincinnati, OH 45202 
Elizabeth. Watts@duke-energy.com 
Rocco.D'Ascenzo@duke-energy.com 
Attorneys for Duke Energy Ohio, Inc. 
 
David F. Boehm 
Michael L. Kurtz 
Jody Kyler Cohn 
BOEHM, KURTZ & LOWRY 
36 East Seventh Street Suite 1510 
Cincinnati, OH 45202-4454 
dboehm@BKLlawfirm.com 
mkurtz@BKLlawfirm.com 
jkylercohn@B KLlawfirm.com 
Attorneys for Ohio Energy Group 
 
Mark A. Whitt (Counsel of Record) 
Andrew J. Campbell. 
Gregory L. Williams 
WHITT STURTEVANT LLP 
The KeyBank Building 
88 East Broad Street, Suite 1590 
Columbus, OH 43215 
Whitt@Whitt-Sturtevant.com 
Campbell@Whitt-Sturtevant.com 
Williams@Whitt-Sturtevant.com 
Attorneys for Interstate Gas Supply, Inc. 
 
 
 
 

Vincent Parisi 
Lawrence Friedeman 
Matthew White 
INTERSTATE GAS SUPPLY, INC. 
6100 emerald Parkway 
Dublin, OH 43016 
vparisi@igsenergy.com 
lfriedman@igsenergy.com 
mswhite@igsenergy. com 
Attorneys for Interstate Gas Supply, Inc 
 
Mark A. Hayden 
FIRSTENERGY SERVICE COMPANY 
76 South Main Street 
Akron, OH 44308 
haydenm@firstenergycorp.com 
 
James F. Lang 
CALFEE, HALTER & GRISWOLD LLP 
1400 KeyBank Center 
800 Superior Avenue 
Cleveland, OH 44114 
jlang@calfee.com 
 
N. Trevor Alexander 
CALFEE, HALTER & GRISWOLD LLP 
1100 Fifth Third Center 
21 E. State St. 
Columbus, OH 43215-4243 
talexander@calfee.com 
Attorneys for FirstEnergy Solutions Corp. 
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Melissa R. Yost, (Counsel of Record) 
Maureen R. Grady 
Edmund "Tad" Berger 
Assistant Consumers' Counsel 
Office of The Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, OH 43215-3485 
yost@occ.state. oh. us 
grady@occ.state. oh.us 
berger@occ.state. oh.us 
Attorneys for Office of the Ohio Consumers 
Counsel 
 
Samuel C. Randazzo 
Frank P. Darr 
Matthew R. Pritchard 
MCNEES WALLACE & NURICK LLC 
21 East State Street, 17th Floor 
Columbus, OH 43215-4225 
sam@mwncmh.com 
fdarr@mwncmh.com 
mpritchard@mwncmh. co m 
Attorneys for Industrial Energy Users-Ohio 
 
Joseph M. Clark 
21 East State Street, Suite 1900 
Columbus, OH 43215 
joseph.clark@directenergy.com 
Attorney for Direct Energy Services, LLC 
and Direct Energy Business, LLC 
 
Kimberly W. Bojko 
Mallory M. Mohler 
CARPENTER LIPPS & LELAND LLP 
280 North High Street, Suite 1300 
Columbus, OH 43215 
Bouko @carpenterlipps.com 
Mohler@carpenterlipps.com 
Attorneys for The Ohio Manufacturers' 
Association Energy Group 
 

Amy B. Spiller 
Deputy General Counsel 
Jeanne W. Kingery 
Associate General Counsel 
DUKE ENERGY COMMERCIAL ASSET 
MANAGEMENT, INC. 
139 East Fourth Street 
1303-Main 
Cincinnati, OH 45202 
Amy.Spiller@duke-energy.com 
Jeanne.Kingery @duke-energy.com 
Attorneys for Duke Energy Commercial 
Asset Management, Inc. 
 
Thomas W. McNamee 
Assistant Attorney General 
Public Utilities section 
180 East Broad Street, 6th Floor 
Columbus, OH 43215-3793 
thomas.mcnamee@puc.state. oh.us 
Attorney for PUCO Staff 
 
Judi L. Sobecki (0067186) 
THE DAYTON POWER AND 
LIGHT COMPANY 
1065 Woodman Drive 
Dayton, OH 45432 
judi.sobecki@dplinc.com 
 
Charles J. Faruki (0010417) 
(Counsel of Record) 
Jeffrey S. Sharkey (0067892) 
FARUKI IRELAND &COX P.L.L. 
500 Courthouse Plaza, S.W. 
10 North Ludlow Street 
Dayton, OH 45402 
cfaruki@ficlaw.com 
jsharkey@ficlaw.com 
Attorneys for The Dayton Power and 
Light Company

 
 /s/  Christopher A. Walker_______ 
 Christopher A. Walker 
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