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I. INTRODUCTION 

The Public Utilities Commission of Ohio (“PUCO”) opened this investigation into 

whether it is wrong for alternative electric suppliers to levy additional charges on the bills 

of Ohio’s electricity customers who signed contracts for what was marketed to them as a 

fixed-rate contract.1  Our answer is that it is indeed wrong.  Specifically, these fixed-rate 

contracts or variable-rate contracts with a guaranteed percent off the utility’s standard 

service offer (“SSO”) rate2 that include a “pass-through” clause contradict the “fixed-

rate” or the “guaranteed” discount (off the SSO rate.)    

It has been asserted by one or more marketers that a “pass-through” clause 

permits a competitive retail electric service supplier (“CRES supplier” or “marketer”) to 

assess charges to customers in addition to the “fixed-rate” stated in their contracts.3  This 

is an important issue for Ohio’s consumers that are often deceived and misled into 

                                                 
1 This investigation was opened coincident with FirstEnergy Solutions’ (“FES”) announcement that it 
would be charging its contract customers for RTO charges.  After public outcry, FES withdrew its proposal 
but only with respect to residential customers. 
2 Although the SSO is a variable price, the “percent-off” offer is a CRES product which is a “fixed” 
discount. Thus, OCC will refer to the percent-off SSO offer as a fixed-rate contract. 
3 Entry at 1 (April 9, 2014). 
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believing that the “fixed-rate” language contained in CRES contracts prohibits additional 

charges beyond the stated price per kWh.  The Office of the Ohio Consumers’ Counsel 

(“OCC”) appreciates this opportunity to provide comments on this critical matter for 

residential electric service consumers and for Ohio. 

 
II. COMMENTS 

CRES suppliers should be prohibited from marketing or signing customers to a “fixed-

rate” contract that also contains a “pass-through” clause allowing for additional charges to 

consumers’ utility bills.  The PUCO should also prohibit the related and troubling CRES 

practice of marketing and signing customers to fixed-rate contracts that automatically renew at a 

month-to-month variable price.  And the PUCO should also ensure that all CRES contracts 

contain language expressly stating the price per kWh4.  These practices are unfair, misleading, 

deceptive and unconscionable for consumers, violating the Ohio Revised Code and the PUCO’s 

rules governing the minimum service requirements for CRES suppliers.5  

As detailed in the following comments, the practice preys upon the disparity in technical 

knowledge between the consumer and the CRES supplier.  This marketer practice can result in 

consumer dissatisfaction once customers are assessed with a charge that was not anticipated.  

Ironically, this dissatisfaction can cause the marketers’ customers to leave them and return to the 

utility’s SSO.  Therefore, the CRES suppliers, through marketing “fixed-rate” contracts that 

contain “pass-through” clauses could hurt the marketplace.  This problem further demonstrates 

the importance of continuing the standard service offer, which provides, among other things, a 

safe alternative for consumers to protect themselves from unfair, deceptive, misleading and 

                                                 
4 See, OCC Answer to Question “(f).” 
5 See, Ohio Adm. Code 4901:1-21. 
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unconscionable contracts.  Specifically, the SSO protects consumers that do not have the time, 

inclination, or ability to understand the legal nuances of CRES contracts. 

OCC answers the PUCO’s questions as follows. 

A. Is It Unfair, Misleading, Deceptive, Or Unconscionable To 
Market Or Label A Contract As Fixed-Rate When It Contains 
A Pass-Through Clause In Its Terms And Conditions? If So, 
Should Labeling Of A Contract Containing A Pass-Through 
Clause As A Fixed-Rate Contract Be Prohibited In All CRES 
Contracts; Residential And Small Commercial Contracts; Or 
Only Residential Contracts? 

Yes.  It is unfair, misleading, deceptive, and unconscionable to market or label a contract 

as fixed-rate if it contains a “pass-through” clause that provides the marketer with the discretion 

to pass on charges to consumers in addition to the rate stated in the consumer’s contract.   

1. The statutory mandate. 

The Ohio Revised Code mandates that the PUCO adopt rules specifying minimum 

service requirements “[f]or the protection of consumers in this state.”  These requirements are to 

include “a prohibition against unfair, deceptive, and unconscionable acts and practices in the 

marketing, solicitation, and sale of [. . .] competitive retail electric service and in the 

administration of any contract for service.”6  The Revised Code also mandates that the PUCO 

rules include additional consumer protections such as ensuring that consumers are provided with 

a document containing “adequate, accurate and understandable pricing and terms and 

conditions of service . . . before the consumer enters into the contract for service.”7   

Accordingly, the PUCO developed rules prohibiting CRES providers from engaging “in 

unfair, misleading, deceptive, or unconscionable acts or practices related to . . . (1) [m]arketing, 

solicitation, or sale of a CRES, (2) [a]dministration of contracts for CRES,  or (3) [p]rovision of 

                                                 
6 R.C. 4928.10. 
7 R.C. 4928.10(A)(1) (emphasis added). 
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CRES, including interactions with consumers.”8  The PUCO’s rules also provide specific 

guidance on what conduct constitutes unfair, misleading, deceptive or unconscionable acts or 

practices.9  

2. A pass-through clause violates Ohio Adm. Code 4901:1-
21-05(A)(1) and 4901:1-21-05(C)(8)(c).  

Under the PUCO’s rules, a CRES “provider that offers retail electric generation service 

to residential or small commercial customers shall provide, in marketing materials that include 

or accompany a service contract, sufficient information for customers to make intelligent cost 

comparisons against offers they receive from other CRES providers.”10  To achieve this goal, the 

PUCO’s rules require that “[f]or fixed-rate offers, such information shall, at a minimum, include 

…the cost per kilowatt hour for generation [and] the amount of any other recurring or 

nonrecurring CRES provider charges.”11  Moreover, the rules specifically state that it is unfair, 

misleading, deceptive, or unconscionable for a CRES supplier to advertise or market a fixed 

price “without disclosing all recurring and nonrecurring charges.”12  

A CRES provider’s marketing material must accurately state the fixed-rate and recurring 

and nonrecurring charges contained in the customer contract.13  CRES contracts that contain 

“pass-through” clauses, which by definition allow for the possibility of passing on not-yet-

determined variable costs,14  fail to state the amount of these charges.  Thus, the marketing  

                                                 
8 Ohio Adm. Code 4901:1-21-03(A). 
9 Ohio Adm. Code 4901:1-21-05(C). 
10 Ohio Adm. Code 4901:1-21-05(A). 
11 Ohio Adm. Code 4901:1-21-05(A)(1). 
12 Ohio Adm. Code 4901:1-21-05(C)(8)(c) and (d). 
13 Ohio Adm. Code 4901:1-21-12(A)(7)(a).  OCC notes that “pass-through” clauses in “fixed-rate” 
contracts violate this provision of the Code and, thus, violate Ohio Adm. Code 4901:1-21-03(A) 
14 See, Model FES Agreement, Attachment 1. 
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materials accompanying fixed-rate contracts cannot meet the requirements of Ohio Adm. Code 

4901:1-21-05(A)(1).  The result is that CRES suppliers state a “fixed-rate” in the contract and 

advertise a “fixed-rate” in their marketing materials,15 but then allow the CRES supplier to 

surprise the consumer with additional charges for undetermined costs such as those charged by a 

regional transmission organization (“RTO”), governmental entity, etc.16   This practice is unfair, 

misleading, deceptive and unconscionable under Ohio Adm. Code 4901:1-21-05(C)(8)(c).    

3. A pass-through clause violates Ohio Adm. Code 
4901:21-05(C)(8)(a). 

The CRES rules also deem it unfair, misleading, deceptive, or unconscionable to 

customers for a CRES supplier to “[c]laim a specific price advantage, savings, or guarantee 

exists if it does not.”17  The word “fixed” is defined by the Merriam Webster Dictionary as “not 

subject to change or fluctuation.”  And the term “guaranteed” is defined to mean “an assurance 

for the fulfillment of a condition.”  Thus, by marketing to consumers a “fixed-rate” contract for 

electric generation, the CRES supplier is “assuring” or “guaranteeing” that the customer’s rate 

will not change or fluctuate from the “fixed-rate” per kWh rate stated in the advertisement and 

contract.  Because “pass-through” clauses contained in CRES contracts allow for further 

fluctuation and additional costs, marketing material disclosing only the fixed price violate Ohio 

Adm. Code 4901:1-21-05(C)(8)(a).   

4. The Pennsylvania Public Utility Commission’s 
investigation. 

The Pennsylvania Public Utility Commission (“PPUC”) recently reviewed the same 

business practices whereby electric generation service providers were “prominently advertis[ing] 

                                                 
15 See, FES Advertisement, Attachment 2. 
16 See, AEP Energy Contract, Attachment 3; Constellation Contract, Attachment 4; FES Contract, 
Attachment 1; North American Power & Gas Contract, Attachment 5. 
17 Ohio Adm. Code 4901:1-21-05(C)(8)(a). 
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a fixed price and bur[ying] the pass-through clause far down in the fine print in the disclosure 

statement, or even on a second page.”18  Looking to the Unfair Trade Practices and Consumer 

Protection Law (“UTPCPL”) for guidance, the PPUC acknowledged that “[w]hile consumers are 

expected and encouraged to carefully review the disclosure statements, presenting a product as 

having a fixed price that in fact can vary for any number of reasons could be seen as 

misleading.”19  This is because “the price presented to residential and small commercial 

consumers [in fixed-rate contracts] is supposed to be all-inclusive.”20  Thus, if a marketer “is 

going to label a product as ‘fixed’ it cannot change during the term of the agreement.”21   

In addition to gleaning the meaning of “unfair,” “misleading,” “deceptive,” and 

“unconscionable,” through the requirements set forth in Ohio Adm. Code 4901:1-21, the PUCO 

can also look to Ohio’s Consumer Sales Practices Act (“CSPA”) (which is Ohio’s counterpart to 

the Pennsylvania law.)  The CSPA provides protection for consumers similar to the above-

referenced Ohio Administrative Code rules.  Under the CSPA it is an “unconscionable” act or 

practice for a supplier to, among other things, take advantage of the customer’s “inability” to 

understand an agreement.22  For similar reasons, and likely because of the complexities of the 

retail generating market, Title 49 and the corresponding PUCO rules  

                                                 
18 Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, Pennsylvania Public 
Utility Commission Case No. M-2013-2362961, 2013 Pa. PUC LEXIS 321, Tentative Order at *8 (May 23, 
2013). 
19 Id. at *8 (emphasis added).   
20 Id. at *12. 
21 Id. at *21; Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, 
Pennsylvania Public Utility Commission Case No. M-2013-2362961, Final Order at p. 24 (November 11, 
2013). 
22 R.C. 1345.03(B)(1)  (suppliers shall not “knowingly take [] advantage of the inability of the consumer 
reasonably to protect the consumer’s interests because of the consumer’s physical or mental infirmities, 
ignorance, illiteracy, or inability to understand the language of an agreement”). 
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require that “all CRES provider contracts with residential and small commercial businesses 

shall” set forth this information in “clear and understandable language.”23 

The terms and conditions of CRES contracts are universally written in fine print and 

contain legalese that cannot be understood by many outside of the energy industry or the legal 

profession.  Forcing customers to understand the nuances of RTO and other charges is an 

impossible task that knowingly preys upon customers’ inability to understand the complex 

concepts associated with the utility/energy field.  The PPUC recognizes that educating 

consumers on “gross receipt taxes, sales tax, capacity prices, transmission tags, usage 

characteristics, line losses, unaccounted for energy, NITS, RTEP, RMR, generation deactivation, 

ancillary services, ELR, NMBs, etc.) . . . would be a daunting task.”24  Nor can over 4 million 

Ohio residential consumers be “adequately educated to understand pass-through provisions and 

the cost components that can trigger them,”25 in contracts from over 36 different CRES 

suppliers.26  But Ohio customers should not need to possess an in-depth knowledge of electricity 

markets or legal terminology to choose an energy provider.27  For these reasons, it is unfair, 

misleading, deceptive and/or unconscionable to offer “fixed-rate” CRES contracts that contain a 

“pass-through” clause; thus, violating R.C. 4928.10 and Ohio Adm. Code 4901:1-21. 

                                                 
23 R.C. 4928.10; Ohio Adm. Code 4901:1-21-12(B). 
24 Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, Final Order at p. 22. 
25 Id. 
26 
http://www.energychoice.ohio.gov/ApplesToApplesComparision.aspx?Category=Electric&TerritoryId=4&
RateCode=1 
27 See, Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, Final Order at 
p. 23. 
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5. The PUCO should prohibit the automatic renewal of 
fixed-rate contracts at a month-to month variable rate. 

This PUCO-ordered investigation seems to focus primarily on the RTO charges in CRES 

providers’ flat-rate contracts that at least one marketer (FES) almost levied on residential 

consumers.  But marketer contracts that contain clauses providing for automatic renewal on a 

month-to-month basis at a variable rate (“auto-variable”)28 are also unfair, misleading, 

deceptive, and unconscionable.29  By adding such provisions, the CRES supplier intentionally 

creates a perception that the contract has a “fixed-rate” price advantage.  But that advantage 

quietly disappears for customers (without notice) after a certain period of time.  Thus, the auto-

variable clause hurts customers by allowing the marketer to automatically charge those 

customers a variable-rate after having enticed them with an initial “fixed-rate.”   

This practice also preys upon the consumer’s inability to protect himself/herself.30  

Certainly, the CRES suppliers know that the contract is substantially one-sided,31 as indicated by 

the fact that the automatic renewal is usually only found in the fine print terms and conditions of 

a form that is not subject to negotiation.  And, like the “pass-through” provisions, CRES 

advertising materials often do not make mention of “additional terms and conditions” or the 

“auto-variable” clause.32  Moreover, some “fixed-rate” offers automatically renew to a variable- 

                                                 
28 See, IGS Energy Contract, Attachment 6. 
29 See, Ohio Adm. Code 4901:1-21-11(F)(1), which requires that notice be given for contract renewals 
except when the renewals are month-to-month. 
30 See, R.C. 1345.03(B)(1). 
31 See, R.C. 1345.03(B)(5). 
32 See, FES Advertisement, Attachment 2. 
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rate after an incredibly short period of time (e.g. 1 to 6 months).33 Such CRES contracts deprive 

the consumer of any ability to receive a substantial benefit associated with the “fixed-rate.”34   

6. Residential customers. 

The second portion of question “(a)” in this PUCO-ordered investigation asks whether 

such “pass-through” clauses should be banned in residential CRES supplier contracts or also 

banned in contracts for non-residential customers.  OCC is addressing the issues for residential 

consumers and is not commenting about other classes of customers.  

B. May A CRES Supplier Include A Pass-Through Clause In A 
Fixed-Rate Contract That Serves To Collect A Regional 
Transmission Organization (RTO) Charge?  Is Such A 
Practice Unfair, Misleading, Deceptive, Or Unconscionable? 

As explained in the previous comment, it is OCC’s position that a CRES supplier may 

not charge customers for any “pass-through” clause in a “fixed-rate” contract.  Such a practice is 

an unfair, misleading, deceptive, and unconscionable practice in violation of R.C. 4928.10 and 

Ohio Adm. Code 4901:1-21. 

C. May Increased Costs Imposed By An RTO And Billed To 
CRES Suppliers Be Categorized As A Pass-Through Event 
That May Be Billed To Customers In Addition To The Basic 
Service Price Pursuant To Fixed-Price CRES Contracts?  Is 
Such A Practice, Unfair, Misleading, Deceptive, Or 
Unconscionable? 

The PUCO should prohibit CRES suppliers from engaging customers to sign “pass-

through” or “auto-variable” clauses in “fixed-rate” contracts because it is unfair, misleading, 

deceptive, and unconscionable in violation of R.C. 4928.10 and Ohio Adm. Code 4901:1-21.   

                                                 
33 See, Verde Energy USA Ohio, LLC Contract, Attachment 7. 
34 See, R.C. 1345.03(B)(3). 
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Therefore, neither an RTO charge nor any other charge that is billed to a CRES supplier may be 

passed through to residential customers in such contracts.35   

As stated previously, “the price presented to residential and small commercial consumers 

[in fixed-rate contracts] is supposed to be all-inclusive.”36 Thus, all RTO charges are already 

included in the contract’s fixed rate and their increase during the contract’s term would not 

qualify as a “pass-through” event.  To attempt to treat the increase as a pass-through event is 

unfair, misleading, deceptive or unconscionable under Ohio Adm. Code 4901:1-21-03(A).  

D. If Increased Costs Imposed By An RTO And Billed To CRES 
Suppliers May Be Categorized As A Pass-Through Event That 
May Be Billed To Customers With Fixed-Price CRES 
Contracts, What Types Of Pass-Through Events Should 
Invoke The Application Of The Pass-Through Clause By A 
CRES Supplier? 

As previously stated, a CRES supplier may not include a “pass-through” clause or an 

“auto-variable” clause in a contract that is purported to be, or marketed to consumers as a 

“fixed-rate” contract.  The marketers’ inclusion of a pass-through charge is an unfair, 

misleading, deceptive, and unconscionable practice that violates Ohio law.  Thus, there is no 

type of “pass-through” event that may invoke the application of the “pass-through” clause in a 

“fixed-rate” contract.  If a CRES provider desires the implementation of a “pass-through” 

clause, it must be marketed as a “variable-rate” contract as long as it meets the protections set 

forth in Ohio Adm. Code 4901:1-21-05.37 

                                                 
35 See supra, OCC Answer to Question “(a).” 
36 Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, 2013 Pa. PUC 
LEXIS 321, Tentative Order at *12. 
37 See, Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, Final Order at 
p. 25 (stating, “fixed is fixed, and everything else is variable”); see also, OCC Answer to Question “(h).” 



 

 11 
 

E. Is It Unfair, Misleading, Deceptive, Or Unconscionable When 
A CRES Provider Prominently Advertises A Fixed Price, But 
The Contract Also Contains A Pass-Through Clause That Is 
Significantly Less Prominent (I.E., Is Displayed Far Down In 
The Fine Print Or On A Second Page Of The Terms And 
Conditions)? 

Yes, it is an unfair, misleading, and deceptive practice for a CRES provider to 

prominently advertise a “fixed-price” when the contract also contains a “pass-through” 

clause that is significantly less prominent.  But allowing “pass-through” charges at all in 

“fixed-rate” contracts is wrong for Ohio consumers, even if the “pass-through” term is 

more prominently displayed.  Nevertheless, inasmuch as the PUCO has inquired into this 

issue of display size and location, OCC will respond. 

Companies, including CRES suppliers, have a long history of attempting to bury 

additional charges, provisions, and fees that are not necessarily consistent with the 

associated marketing materials.  These tactics include using smaller font to describe 

terms and conditions that are unfavorable to consumers (e.g. surcharges, arbitration, 

and/or “pass-through” costs).   

The PUCO just recently issued a Finding and Order amending Ohio Adm. Code 

4901:1-21-06 to mandate that the terms and conditions of CRES marketing contracts at a 

minimum “must be printed in dark ink on white or pastel paper and be ten-point type or 

greater.”38  But ten-point type would not solve the problems here for consumers (not that  

OCC thinks any increase in font size will solve the problem for consumers when the 

problem should be solved by banning the “pass-through” charges in “fixed-rate 

                                                 
38 In the Matter of the Commission’s Review of its Rules for Competitive Retail Electric Service Contained 
in Chapter 4901:1-21 and 4901:1-24 of the Ohio Administrative Code, Case No. 12-1924-EL-ORD, 
Supplemental Finding and Order, at Attachment A, p. 4 (emphasis added). 
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contracts).  The “pass-through” language in marketer contacts should be as prominently 

displayed as the promotional language claiming a “fixed” or “guaranteed” price. 

Another tactic is placing information on another page of a multiple page contract, 

where a consumer may be less likely to look for it.  The contracts and marketing 

materials then display favorable terms (e.g. “fixed-rate”) more prominently so that the 

contract is viewed more favorably by the consumer who is considering whether to enter 

the contract.   CRES contracts and marketing materials appear to utilize the exact same 

practices, which often mislead and deceive customers into purchasing energy.39  For that 

reason, the PPUC took issue with the “fine print” associated with the terms and 

conditions of CRES contracts.40 

In fact, prominently advertising a “fixed-price” when the contract also contains a 

“pass-through” clause is also an unconscionable practice.  The very nature of less 

prominently presenting the “pass-through” clause when CRES contracts are marketed as 

“fixed rate” offers and/or where the contracts purports to be a “fixed rate” contract, 

evidences an intention to evade customer detection.41  What’s more, the less prominent 

verbiage found in the terms and conditions is often overly-complicated and not 

understandable to the average citizen, further demonstrating an attempt to prey upon 

customers’ inability to understand the utility/energy industry.42  The PUCO should find 

that such practices violate R.C. 4928.10 and Ohio Adm. Code 4901:1-21. 

                                                 
39 See, FES Contract, Attachment 1; see also, Constellation Contract, Attachment 4. 
40 See, Use of Fixed Price Labels for Products With a Pass-Through Clause, 2013 Pa. PUC LEXIS 321 at 
*12. 
41 R.C. 1345.03(B)(1) provides it is unconscionable to “knowingly tak[e]advantage of the inability of the 
consumer reasonably to protect the consumer’s interests because of the consumer’s physical or mental 
infirmities, ignorance, illiteracy, or inability to understand the language of an agreement. 
42 See, OCC Response to Question “(f).” 
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F. Should A Pass-Through Clause That Refers To Acronyms 
Such As “RTO,” “NERC,” Or “PJM” Be Required To Defi ne 
These Acronyms?  If So, Should Definitions Be Required In 
Residential And Small Commercial Contacts, Or Only 
Residential Contracts? 

Consistent with the position asserted throughout these Comments, OCC maintains that 

costs imposed by an RTO and billed to a CRES provider may not be categorized as a “pass-

through” event that may be billed to customers with a “fixed-price” CRES contract.  Billing 

customers in that circumstance violates R.C. 4928.10 and Ohio Adm. Code 4901:1-21.  

Nevertheless, to the extent CRES contracts contain references to “RTO,” “NERC,” “PJM,” or 

other utility-specific and/or energy-specific terminology, the contract should certainly include 

definitions of those acronyms.  

Providing the definition alone, however, would likely be meaningless for the vast 

majority of residential consumers.  That is because the average residential consumer does not 

understand (nor should be expected to understand) electric markets to this level of granularity.  

The Pennsylvania Commission stated that “many of them still struggl[e] with the basic 

distinctions of generation, transmission and distribution.”43  Therefore, the PUCO should not 

only ensure that CRES contracts define such acronyms, but that those definitions are briefly 

explained in a way that is understandable to the layperson signing the contract. 

In addition, all CRES contract language, not just the acronyms, should be understandable 

to the layperson that is signing the contracts. The Ohio Revised Code and PUCO rules mandate 

that CRES contracts with residential and small commercial businesses shall set forth contractual 

information in “clear and understandable language.”44  Similarly, the PPUC found that 

                                                 
43 Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, Pennsylvania Public 
Utility Commission Case No. M-2013-2362961, Final Order at p. 24 (November 11, 2013). 
44 R.C. 4928.10(A)(1); Ohio Adm. Code 4901:1-21-12(B). 



 

 14 
 

“customers are best served by labels and terms that are precise, straightforward, transparent, and 

in plain language.”45  Otherwise, consumers would not be able to make “informed decisions,” 

and “intelligent cost comparisons.”46   

But, as the PPUC recently recognized “even if a consumer read the entire disclosure, 

most are not sophisticated enough to understand what is meant by terms such as ‘RTO, NERC, 

PJM,’ etc., and just what kind of pricing changes could result.”47  And even if they were defined, 

consumers “do not have the experience, sophistication and intimate knowledge of the energy 

industry to understand transmission, capacity and other complicated terms.”48  Nor does the 

average consumer have the time to develop such knowledge and understanding. 

Yet, the terms and conditions in most (if not all) CRES contracts are written in such a 

way that only an exceptional few in the industry and among lawyers could understand.  

“Consumers, when faced with such an array of terms and acronyms, could find it much simpler 

to just not shop or “remain on default service.”49   Failure to provide understandable definitions 

violates the law set forth in R.C. 4925.10 and Ohio Adm. Code 4901:1-21. 

In addition, the PUCO must ensure that “fixed-rate” CRES contracts describe the 

specific price per kWh.  It has come to OCC’s attention that some CRES supplier contracts do 

not ever expressly state the price of the generation commodity in the contract.50  Some CRES  

                                                 
45 Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, Pennsylvania Public 
Utility Commission Case No. M-2013-2362961, Final Order at p. 24 (November 11, 2013). 
46 Ohio Adm. Code 4901:1-21-02(A)(1)(b); 4901:1-21-05(A). 
47 Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, 2013 Pa. PUC 
LEXIS 321, Tentative Order at *8. 
48 See, Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, 2013 Pa. PUC 
LEXIS 321, Tentative Order at *12. 
49 Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, Pennsylvania Public 
Utility Commission Case No. M-2013-2362961, Final Order at p. 23 (November 11, 2013). 
50 APG&E Contract, Attachment 8. 
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suppliers’ contracts, instead, cross-reference a price identified electronically on the CRES 

suppliers’ web site or orally during telephonic enrollment.51  Failure to state the price per kWh 

in the contract, however, is a direct violation of Ohio Adm. Code  4901:1-21-12(B)(7)(a) and 

should not be allowed.52 

With respect to the second question posed in section (f) of the PUCO-ordered 

investigation in this matter, it is OCC’s position that understandable definitions of terms such as 

“RTO” “PJM” and “NERC,” to the extent they exist, should be required in residential CRES 

supplier contracts.   

G. Could Permitting Pass-Through Clauses In Residential 
And/Or Small Commercial CRES Contracts Labeled As Fixed-
Rate Contracts Have An Adverse Effect On The CRES 
Market? 

Yes, permitting “pass-through” clauses in residential CRES contracts that purport to be 

“fixed-rate” contracts or variable-rate contracts with a “guaranteed percent off of the SSO,” has 

an adverse effect on the CRES market.  It also further demonstrates the importance of the SSO, 

which provides a safe alternative for consumers to protect themselves from these unfair, 

deceptive, misleading and unconscionable contracts that are difficult for the average consumer 

to understand.  When faced with the same issue, the PPUC found that if CRES suppliers “were 

to invoke such a clause and pass through costs to the customer via an increase in the rate, 

residential and small commercial customers are likely to be confused and dissatisfied with the 

[CRES suppliers] as well as the marketplace.”53   “As a result, these customers may be unwilling 

                                                 
51 Integrys Energy Services Contract, Attachment 9. 
52 “All competitive retail electric service (CRES) provider customer contracts shall include . . . the cost per 
kilowatt hour for generation service . . .” 
53 Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, 2013 Pa. PUC 
LEXIS 321, Tentative Order at **8-9. 
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to shop for their electricity supply in the future”54 and “the popularity of [long term offers] could 

quickly decline if consumers are faced with increases, especially significant ones, due to the 

pass-through provision during the term.”55  This could have a negative impact on customers’ 

perception of the fairness of the electricity market and their ability to succeed in the market. 

Moreover, “‘regulatory pass-through’ costs that could be imposed (via FERC rulings, 

PJM tariff filings, etc.) are likely to be complicated to explain to consumers.” 56    These 

difficulties will be experienced at the PUCO call center.  But these difficulties will also be felt at 

the electric distribution utility call centers that are usually only equipped to respond to routine 

matters, not complicated issues like RTO emergencies and transmission costs.  These difficulties 

are “likely to create customer dissatisfaction with the electric shopping experience.”57   The 

associated “customer dissatisfaction could lead to complaints to the Commission, legislators and 

possibly the media.”58  “The combination of these potential effects could have a very adverse 

effect on the competitive retail market.”59 

These same concerns arise, and are perhaps even more detrimental to the market, when 

CRES fixed-rate contracts automatically renew at a variable rate.  Just as when customers are 

charged for “hidden” RTO costs via “pass-through” clauses, customers that find themselves on a 

variable rate that exceeds the “fixed-rate” (that they were once promised) are likely to have a 

negative view of the CRES market.  In a market that is already inherently suspect to many 

consumers because of the unintelligible contracts, the “auto-variable” clauses are a pervasive 

                                                 
54 Id. 
55 Id. at *13. 
56 Id. at **1-12. 
57 Id. 
58 Id. at **8-9. 
59 Id. at *9. 
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problem that causes further distrust in the CRES market.  The PUCO should prohibit “pass-

through” clauses that allow for additional charges and automatic renewals on a variable-rate.  

This prohibition “will continue to improve fair and equitable competition in the marketplace,” 

by “enhance[ing] marketing and sales practices of competitive retail electric service 

providers.”60 

H. What Alternative Label Should Be Used On A Contract With 
A Pass-Through Clause That Has An Otherwise Fixed- Rate? 

 Once again, the PUCO should conclude that costs imposed by an RTO and billed to a 

CRES provider may not, under R.C. 4928.10 or Ohio Adm. Code Chapter 4901:1-21, be 

categorized as a “pass-through” event that may be billed to customers with a “fixed-rate” CRES 

contract.  The PPUC already found that this practice is an “unacceptable” practice that is neither 

transparent nor fair to consumers.”61    

Therefore, the PUCO should ban use of “fixed-rate”62 unless it is a true “fixed-rate” 

contract.  A true fixed-rate contract does not allow for any contingent costs, charges, or fees (e.g. 

RTO costs or variable rates upon renewal).  In other words, “fixed means fixed”63 such that a 

“‘fixed price’ product must not change in price during the term of the agreement.”64    Therefore, 

to the extent CRES suppliers intend to market contracts that contain “pass-through” clauses,  

                                                 
60 Entry, at Commissioner Slaby’s concurring opinion. 
61 Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, 2013 Pa. PUC 
LEXIS 321, Tentative Order at *14. 
62 Id. 
63 Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, Final Order at p.25. 
64 Id. at p. 24. 



 

 18 
 

they should not be marketed or referred to as a “fixed-rate” and instead should be labeled as 

“variable-prices.”65   

 
III. CONCLUSION 

OCC thanks the PUCO for this investigation aimed at protectin Ohio’s consumers.  This 

protection is needed from the unfair, deceptive, misleading and unconscionable business 

practices that have been employed by some of the CRES suppliers doing business in this state. 

Respectfully submitted, 

 BRUCE J. WESTON 
 OHIO CONSUMERS’ COUNSEL 
  
 /s/ Michael J. Schuler_______________ 
 Michael J. Schuler, Counsel of Record 
 Assistant Consumers’ Counsel 
  
      Office of the Ohio Consumers’ Counsel 

10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
Telephone:  Schuler Direct – 614-466-9547 

      Michael.schuler@occ.ohio.gov 

                                                 
65 Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause, 2013 Pa. PUC 
LEXIS 321, Tentative Order at *14-15. 
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