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I. Introduction 

 
Ohio Partners for Affordable Energy; AARP; The Ohio Poverty Law Center; 

Edgemont Neighborhood Coalition; Pro Seniors, Inc.; Southeastern Ohio Legal 

Services; Legal Aid Society of Columbus; Legal Aid Society of Cleveland; 

Communities United for Action; and The Citizens Coalition (together “Consumers”) 

hereby submit to the Public Utilities Commission of Ohio (”Commission”) this 

memorandum contra certain of the applications for rehearing filed April 25, 2014 

from the Commission’s Finding and Order dated March 26, 2014, in this 

proceeding considering the Commission’s investigation of Ohio’s competitive retail 

electric service market.   

Herein, Consumers’ address reasons why the Commission should deny the 

applications for rehearing of Ohio Power Company (“Ohio Power”), Duke Energy 

Ohio, Inc. (“Duke”), the Dayton Power & Light Company, Ohio Edison Company, 

The Cleveland Electric Illuminating Company, and The Toledo Edison Company 



(the last three, “FirstEnergy EDUs”) (all together electric distribution utilities or 

“EDUs”) and Direct Energy Services and IGS Energy (together competitive retail 

electric service or “CRES”) providers.  These applications for rehearing should be 

denied for the reasons set forth in this memorandum contra the applications for 

rehearing. 

 

II. The EDUs’ requests for dollar-for-dollar cost recovery of amounts 
spent to market retail electric generation service must be denied. 

 
The EDUs note correctly that the Commission’s Finding and Order has 

imposed new costs on them without guaranteeing dollar-for-dollar recovery of 

those costs.  Ohio Power argues that “the Commission should do the responsible 

thing and avoid creating unfunded mandates by providing for full cost recovery.”  

Ohio Power Application at 4.  Ohio Power complains that the Order’s language 

referring to recovery by EDUs “in a distribution rate case” is inadequate and does 

not allow for full recovery.  Ohio Power asks the Commission to explicitly authorize 

the creation of an accounting deferral with carrying charges to allow the EDUs to 

track and recover the incremental costs in a future rate case. Ohio Power also 

states that the Commission’s authority under Revised Code Section 4905.13 is 

more than adequate to enable the Commission to permit EDUs to defer the 

incremental costs associated with “the new regulatory requirements created under 

the Order.”  Id.  The Dayton Power and Light Company makes essentially the 

same argument. 

Consumers’ disagree that these costs are recoverable in distribution base 

rates.  The costs of promoting generation markets and CRES providers are not 
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distribution costs; they are generation costs.  Obviously, the same is true for the 

creation of regulatory assets such as deferral accounts.  Any Commission 

authorization for deferrals must comply with applicable accounting standards.  

When costs are deferred for future collection pursuant to a valid regulatory order 

a regulatory asset is created to hold the accumulated deferred amount pending 

the amortization process.  The deferral and the creation of a regulatory asset 

must be conditioned on a showing that recovery of the regulatory asset is 

probable because of regulatory action allowing future cost recovery.  If the costs 

are incurred to market the generation service of CRES providers, the 

Commission does not have authority to include these costs in distribution rates or 

in non-bypassable distribution riders.  The EDUs cannot use regulatory 

accounting for any deferred cost associated with marketing or promotion of 

competitive generation businesses.     

Duke Energy Ohio makes an argument similar to Ohio Power that the Order 

imposes costs on EDUs without providing for adequate recovery of the costs 

through deferrals, but at least Duke correctly also notes that the billing system 

changes such as CRES provider logos on customer bills are unnecessary and that 

no record supports a finding that such billing changes are needed.  Duke 

Application at 1.   The FirstEnergy EDUs also point out that there has been no 

showing of any benefit to customers from the Order requiring EDUs to offer CRES 

provider logos on their bills.  FirstEnergy EDUs Application at 2. 

 The FirstEnergy EDUs also correctly note the problem of the Commission 

using R.C. 4928.07 and R.C. 4928.10(C)(3) to justify its order on CRES provider 
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logos.  The FirstEnergy EDUs correctly point out that the EDUs are already in full 

compliance with R. C. 4928.07 because they provide separate, itemized CRES 

pricing on bills, which is all that the statute requires.  The EDUs are also already in 

full compliance with R.C. 4928.10(C)(3) by displaying the CRES provider name on 

the bill.  FirstEnergy EDUs Application at 14.   Consumers agree with these 

comments.   

 Consumers also agree with the Office of the Ohio Consumers’ Counsel’s 

(“OCC”) application for rehearing that if the purpose of the charges is to meet the 

objectives of CRES providers, including marketing objectives, the CRES 

providers should be charged directly for the billing format changes and not 

distribution customers.  OCC Memorandum in Support of Application at 12.  

Distribution customers should not be charged to subsidize CRES provider 

marketing objectives, just as EDUs are not permitted to charge customers for 

advertising costs in their rates.  Id.   

Additionally, OCC correctly points out that charging distribution customers 

for costs that support competitive efforts of generation marketers creates a 

subsidy that runs afoul of R.C. 4928.02(H), under which the Commission is to 

ensure effective competition by avoiding anti-competitive subsidies flowing from 

regulated distribution service to competitive generation service.  The recovery of 

generation-related costs through distribution rates is prohibited.  Therefore, costs 

of marketing competitive generation service may not be paid for by distribution 

customers.   
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 The Commission should grant rehearing and find that the requirements of 

R.C. 4928.07 and R.C. 4928.10(C)(3) have already been met.  Distribution 

customer bills already include the information required by the statutes.  If the 

CRES providers want additional items on distribution customer bills such as 

logos, the CRES providers must pay for them directly.  Costs associated with any 

additional bill items desired by CRES providers cannot be assigned to distribution 

customers. 

 

III. There is no basis in this proceeding upon which the Commission can 
determine what customer energy usage data may be transferred by 
EDUs to CRES providers, the cost of the provision of such data and 
the payer of the cost, and the privacy issues involved in the transfer 
of such data. 

   
 

 Direct Energy Services requests rehearing because the Order does not 

explicitly state that EDUs must provide interval customer energy usage data to 

CRES providers after the tariffs required by the Order are approved.  Direct 

Energy Services also complains that the Order does not place time parameters 

on when the EDUs must file tariffs regarding the transfer of customer energy 

usage data after the Commission issues its Order in Case No. 12-2050-EL-ORD.  

Direct Energy Application for Rehearing at 1.   

Similarly, IGS complains that the Order fails to give clear guidance as to 

the type of customer usage data that EDUs must make available to CRES 

providers; fails to clarify that EDUs shall not charge customers or CRES 

providers for the customer energy usage data; fails to order that EDUs are 

required to implement master data management systems that will make the 
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customer data available to CRES providers for those customers that consent, 

and fails to set forth a procedural mechanism by which parties can give input on 

data transfer issues.  IGS Application for Rehearing at 1.   

 It was the Commission’s intention in its Order to defer these data transfer 

issues to the Market Development Working Group, which the Commission 

created in its Order.  The Market Development Working Group will analyze and 

propose policies and procedures for improving any information exchanges.  The 

Commission intends to work with all interested stakeholders to evaluate and find 

solutions for data exchange systems.  Consumer groups will participate in the 

process to address concerns such as customer privacy and the confidentiality of 

customer usage data.   

Consumers are also concerned about the costs associated with data 

exchange and protecting customers from costs that are incurred primarily to 

benefit CRES providers.  It remains the Consumers’ position that costs incurred 

to benefit CRES providers should be paid by the CRES providers themselves.  

IGS argues that neither CRES providers nor customers should pay for the data 

exchange, but IGS fails to recognize that customers have already paid and 

continue to pay for the installation of smart meters and smart metering systems.  

Through smart grid riders and base distribution rates, consumers have paid and 

continue to pay for the infrastructure that makes the data exchange possible in 

the first place.  Any additional costs that are incurred to benefit CRES providers 

should be paid directly by CRES providers. 
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  The Commission should deny the applications for rehearing of Direct 

Energy Services and IGS.  These data exchange issues are to be referred to 

other proceedings and to the Market Development Working Group.  The costs of 

data exchange to CRES providers should be paid directly by CRES providers.  

IV. An accurate and informative Price to Compare must be included 
on customer bills. 

 
Like the Consumers, several applicants for rehearing sought a revision of 

the Commission’s Order prescribing the method for calculating the Price to 

Compare as including an annual rolling average of standard service offer (“SSO”) 

prices.  These applicants included one CRES, FirstEnergy Solutions Corp., 

(“FES”) and several EDUs. 

FES complained that the prescribed method for calculating the Price to 

Compare using an annual rolling average is not transparent and will harm 

customers and suppliers.  FES Application for Rehearing at 1.  EDUs also 

complained about the Order’s methodology for the Price to Compare.  The 

FirstEnergy operating companies argued that the Commission should not require 

EDUs to calculate the Price to Compare on a rolling twelve month average.  

Duke argued that the Order’s Price to Compare calculated using a rolling annual 

average will mislead customers.  Duke Application at 1.   

OCC also disagreed with the use of a rolling annual average of SSO rates 

over the previous 12 months.  OCC noted that using a historic average will 

provide customers with outdated information that is not relevant to the current 

supply market.  It will harm consumers by leading them to compare current 

CRES offers with a historic SSO price when that historic SSO price is not likely to 
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be the price consumers will pay for SSO service during the period for which 

consumers are evaluating CRES offers.  This could harm consumers by 

misleading them into selecting the wrong offer.  OCC Application for Rehearing 

at 8. 

Consumers agree with all these comments pointing out that the use of the 

twelve month rolling average will mislead consumers.  The Price to Compare on 

customers’ monthly bills must be comparable to current CRES offers.  Customers 

must be able to compare a current SSO price with a current CRES offer as of the 

time the bill containing the Price to Compare is rendered.  Consumers are also 

concerned that the criticism of the Commission’s methodology for the Price to 

Compare will lead the Commission to abandon efforts to standardize the Price to 

Compare and to require its presence on all customer bills.   

On rehearing, the Commission should abandon the twelve month rolling 

average for the Price to Compare and require a standardization of the Price to 

Compare on monthly distribution bills based on current SSO prices and current 

CRES offers.    

 
V. CONCLUSION 

The Commission should deny the above-discussed applications for 

rehearing for the reasons set forth herein.  Consumers urge the Commission to 

grant the Consumers’ application for rehearing in order to address the concerns of 

residential low-income and fixed-income consumers in the competitive retail 

electric generation market in Ohio. 
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Respectfully submitted, 

 
/s/ Colleen Mooney 

 Colleen L. Mooney 
 Ohio Partners for Affordable Energy 
 231 W. Lima Street 
 Findlay, OH  45840 
 Phone:  (419) 425-8860  
 cmooney@ohiopartners.org  
  

 
/s/Luke Russell________ 
Luke Russell 
Associate State Director, Advocacy 
AARP Ohio 
17 S. High Street., #800 
Columbus, OH  43215 
Tel: 614-222-1523 
lrussell@aarp.org 

 
 
/s/Michael R. Smalz    
Michael R. Smalz 
Ohio Poverty Law Center 
555 Buttles Avenue 
Columbus, Ohio  43215-1137 
PH:  (614) 221-7201 
msmalz@ohiopovertylaw.org 

 
 
/s/Ellis Jacobs    
Ellis Jacobs 
Advocates for Basic Legal Equality, Inc. 
130 West Second Street, Suite 700 East 
Dayton, Ohio  45402 
PH:  (937) 228-8104 
FX:  (937) 535-4600 
ejacobs@ablelaw.org 
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/s/Noel Morgan    
Noel Morgan 
Legal Aid of Southwest Ohio, LLC 
215 East Ninth Street, Suite 500 
Cincinnati, Ohio  45202 
PH:  (513) 241-9400 
FX:  (513) 241-0047 
nmorgan@lascinti.org 
Attorney for Communities United for Action 

 
 
/s/Michael A. Walters   
Michael A. Walters 
Pro Seniors, Inc. 
7162 Reading Road, Suite 1150 
Cincinnati, Ohio  45237 
PH:  (513) 458-5532 
FX:  (513) 621-5613 
mwalters@proseniors.org 

 
 

/s/Peggy Lee     
Peggy Lee 
Robert Johns 
Southeastern Ohio Legal Services 
964 East State Street 
Athens, Ohio  45701 
PH:  (740) 594-3558 
FX:  (740) 594-3791 
plee@oslsa.org 
rjohns@oslsa.org 
 
 
/s/Julie Robie    
Julie Robie 
Anne Reese 
The Legal Aid Society of Cleveland 
1223 West Sixth Street 
Cleveland, Ohio  44113 
PH:  (216) 687-1900 
FX:  (216) 861-0704 
julie.robie@lasclev.org 
anne.reese@lasclev.org 
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/s/Joseph P. Meissner   
Joseph P. Meissner 
Joseph Patrick Meissner and Associates 
5400 Detroit Avenue 
Cleveland, Ohio  44102 
PH:  (216) 912-8818 
meissnerjoseph@yahoo.com 
Attorney for the Citizens Coalition  
 
 
/s/ Melissa Baker Linville   
Melissa Baker Linville 
Legal Aid Society of Columbus 
1108 City Park Avenue 
Columbus, Ohio  43206 
PH:  (614) 224-8374 
FX:  (614) 224-4514 
mlinville@columbuslegalaid.org 
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CERTIFICATE OF SERVICE 
  

I hereby certify that a copy of this Memorandum Contra the Applications 

for Rehearing was served on the persons stated below via electronic 

transmission this 5th day of May 2014. 

/s/ Colleen L. Mooney 
 

 
burkj@firstenergycorp.com 
stnourse@aep.com 
Judi.sobecki@dplinc.com 
Amy.Spiller@duke-energy.com 
William.wright@puc.state.oh.us  
mjsatterwhite@aep.com 
gkrassen@bricker.com 
mwarnock@bricker.com 
tsiwo@bricker.com 
marmstrong@bricker.com 
sam@mwncmh.com 
fdarr@mwncmh.com 
joliker@mwncmh.com 
mpritchard@mwncmh.com 
dboehm@BKLlawfirm.com 
mkurtz@BKLlawfirm.com 
jklyercohn@BKLlawfirm.com 
mswhite@igsenergy.com 
haydenm@firstenergycorp.com 
jlang@calfee.com 
NMcDaniel@elpc.org 
mkl@bbrslaw.com 
yalami@aep.com 
cdunn@firstenergycorp.com 
grady@occ.state.oh.us 
serio@occ.state.oh.us 
berger@occ.state.oh.us 
smhoward@vorys.com 
mpetricoff@vorys.com 
cgoodman@energymarketers.com 
srantala@energymarketers.com 
toddm@wanenergylaw.com 
callwein@wamenergylaw.com 
tdougherty@theoec.org  
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