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The Public Utilities Commission of Ohio 12- 473 -EL-AGG August 2004

RENEWAL APPLICATION FOR AGGREGATORS/POWER BROKERS

Please print or type all required information. Identify all attachments with an exhibit label and
title (Example: Exhibit A-10 Corporate Structure). All attachments should bear the legal name
of the Applicant. Applicants should file completed applications and all related correspondence
with the Public Utilities Commission of Ohio, Docketing Division; 180 East Broad Street,
Columbus, Chio 43215-3793.

This PDF form is designed so that you may input information directly onto the form.
You may also download the form, by saving it to vour lecal disk, for later use.

A.  RENEWAL INFORMATION

A-1  Applicant’s legal name, address, telephone number, PUCO certificate number, and
web site address

Legal Name Volunteer Energy Services, Inc.

Address 790 Windmiller Drive, Pickerington, OH 43147

PUCO Certificate # and Date Certified 12-467E (1)

Telephone #(800) 977-8374 Web sitc address (if any) www.volunteerenergy.com

A-2  List name, address, telephone number and web site address under which Applicant
will do business in Chio

Legal Name Volunteer Energy Services, Inc.
Address 790 Windmiller Drive, Pickerington, OH 43147

Telephone #(800) 977-8374 Web site address (if any) www.volunteerenergy.com

A-3  List all names under which the applicant does business in North America

Volunteer Energy Services, Inc,
VESI

A-4  Contact person for regulatory or emergency matters

Name John L. Einstein, 1V, Esqg.

Title Corporate Attorney

Business address 790 Windmiller Drive, Pickerington, OH 43147
Telephone # (614) 729-2325 Fax # (614) 729-2326
E-mail address (if any) jeinstein@volunteerenergy.com




A-6

A-7

A-8

A-9

A-10

B-1

Contact person for Commission Staff use in investigating customer complaints

Name John L. Einstein, IV, Esq.

Title Corporate Attorney

Business address 79 Windmiller Drive, Pickerington, OH 43147
Telcphonc #(614) 729-2325 Fax # (614) 729-2326
E-mail address (if any) jeinstein@velunteerenergy.com

Applicant's address and toll-free number for customer service and complaints

Customer Service address_790 Windmiller Drive, Pickerington, OH 43147
Toll-free Telephone # (800) 977-8374 Fax # (614) 856-3301
E-mail address (if any)

Applicant's federal employer identification number # 31-1772693

Applicant’s form of ownership (check one)

[JSole Proprietorship OPartnership
O Limited Liability Partnership (LLP) OLimited Liability Company (LLC)
Corporation O Other

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED:

Exhibit A-9 "Principal Officers, Directors & Partners" provide the names, titles,
addresses and telephone numbers of the applicant’s principal officers, directors, partners,
or other similar officials.

Exhibit A-10 "Corporate Structure," provide a description of the applicant’s corporate
structure, including a graphical depiction of such structure, and a list of all affiliate and
subsidiary companies that supply retail or wholesale electricity or natural gas to
customers and companies that aggregate customers in North America.

APPLICANT MANAGERIAL CAPABILITY AND EXPERIENCE

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED:

Exhibit B-1 “Jurisdictions of Operation.” provide a Ist of all jurisdictions in which
the applicant or any affiliated interest of the applicant is, at the date of filing the
application, certified, licensed, registered, or otherwise authorized to provide retail or
wholesale electric services including aggregation services.

Exhibit B2 "Experience & Plans," provide a description of the applicant’s experience
and plan for contracting with customers, providing contracted services, providing billing
statements, and responding to customer inquiries and complaints in accordance with
Commission rules adopted pursuant to Section 4928.10 of the Revised Code.




B4

C-2

C-3

Exhibit B-3 "Disclosure of Liabilities and Investigations," provide a description of all
existing, pending or past rulings, judgments, contingent liabilities, revocation of
authority, regulatory investigations, or any other matter that could adversely impact the
applicant’s financial or operational status or ability to provide the services it is seeking to

be certified to provide.

Disclose whether the applicant, a predecessor of the applicant, or any principal officer of
the applicant have ever been convicted or held liable Hr fraud or for violation of any
consumer protection or antitrust laws within the past five years.

No O Yes

If yes, provide a separate attachment labeled as Exhibit B4 "Disclosure of Consumer
Protection Violations” detailing such violation(s) and providing all relevant documents.

Disclose whether the applicant or a predecessor of the applicant has had any certification,
license, or application to provide retail or wholesale electric service including
aggregation service denied, curtailed, suspended, revoked, or cancelled within the past

two years.
No OYes

If yes, provide a separate attachment labeled as Exhibit B-5 "Disclosure of
Certification Denial, Curtailment, Suspension, or Revocation” detailing such
action(s) and providing all relevant documents.

FINANCIAL CAPABILITY AND EXPERIENCE

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED:

Exhibit C-1 “Annual Reports,” provide the two most recent Annual Reports to
Shareholders. It applicant does not have annual reports, the applicant should provide
similar information in Exhibit C-1 or indicate that Exhibit C-1 is not applicable and why.

Exhibit C-2 “SEC Filings,” provide the most recent 10-K/8-K Filings with the SEC. If
applicant does not have such filings, it may submit those of its parent company. If the
applicant does not have such filings, then the applicant may indicate in Exhibit C-2 that
the applicant is not required to file with the SEC and why.

Exhibit C-3 “Financial Statements,” provide copies of the applicant’s two most recent
years of audited financial statements (balance sheet, income statement, and cash flow
statement). It audited financial statements are not available, provide officer certified
financial statements. If the applicant has not been in business long enough to satisfy this
requirement, it shall file audited or officer certified financial statements covering the life
of the business.




c4

C-5

C-6

Exhibit C-4 “Financial Arrangements,” provide copies of the applicant’s financial
arrangements to conduct CRES as a business activity (c.g., guarantees, bank
commitments, contractual arrangements, credit agreements, efc. ).

Exhibit C-5 *“Forecasted Financial Statements,” provide two years of forecasted
financial statements (balance sheet, income statement, and cash flow statement) for the
applicant’s CRES operation, along with a list of assumptions, and the name, address, e-
mail address, and telephone number of the preparer.

Exhibit C-6 “Credit Rating,” provide a statement disclosing the applicant’s credit rating
as reported by two of the following organizations: Duff & Phe lps, Dun and Bradstreet
Information Services, Fitch IBCA, Moody’s Investors Service, Standard & Poors, or a
similar organization. In instances where an applicant does not have its own credit ratings,
it may substitute the credit ratings of a parent or affiliate organization, provided the
applicant submits a statement signed by a principal officer of the applicant’s parent or
affiliate organization that guarantees the obligations of the applicant.

Exhibit C-7 “Credit Report,” provide a copy of the applicant’s credit report from
Experion, Dun and Bradstreet or a similar organization.

Exhibit C-8 “Bankruptcy Information,” provide a list and description of any
reorganizations, protection from creditors or any other form of bankruptcy filings made
by the applicant, a parent or affiliate organization that guarantees the obligations of the
applicant or any officer of the applicant in the current year or within the two most recent

years preceding the application.

Exhibit (-9 “Merger Information,” provide a statement describing any dissolution or
merger or acquisition of the applicant within the five most recent years preceding the
application.

ALl [ S

Signature of Applicant & Title

Sworn and subscribed hefore me thisggr&i day MJKAHAM%/ 9\0 “-{‘
Month Year
Molly Kuuwsbuq@m&gi,

Signature oréfﬁc'dl administering{gith Print Name and Title

My commission expires on q ’OI ]ZO' ‘5/

— MOLLY K [QUNSBURY
Notary Pu” *;, Sta? of Yhio

—
Commission eXpires..gZ. 61 ZO{'Q




AFFIDAVIT

State of Ohio

Pickerington ¢
(Town)

County of Fairfield

Richard A. Curnutte, St.Affiant. being duly sworn/affirmed according to law, deposes and says that:

HeXXe is the President (Office of Affiant) oy e ST Semces( Ilﬂu%t ot Applicant);

That he/she is authorized to and does make this affidavit for said Applicant,

1.

The Applicant herein, attests under penalty of false statement that all statements made in the
application for certification renewal are truc and complete and that it will amend its application while
the application is pending if any substantial changes occur regarding the infonmation provided in the
application.

The Applicant herein, attests it will timely file an annual report with the Public Utililies Commission
of Chio of its intrastate gross receipts, gross carnings. and sales of kilowali-hours of clectricity
pursuant lo Division (A) of Section 4905.10, Division (A) of Section 4911.18, and Division {F) of
Section 4928.06 ot the Revised Code.

The Applhcant herein. attests that it will timely pay any assessments made pursuant to Sections
4905,10, 4911.18. or Division F of Section 4928.06 of the Revised Code.

The Applicant herein, attests that it will comply with all Public Utilitics Commission of Ohio rules or
orders as adepted pursuant to Chapter 4928 of the Revised Code.

The Applicant herein, attests that it will cooperate fully with the Public Utilities Commission of Ohio.
and its Stall on any utility matter including the investigation of any consumer complaint reparding any
service offered or provided by the Applicant.

The Applicant herein, atlests that it will fully comply with Section 4928.09 of (he Revised Code
regarding consent lo the jurisdiction of Ohio Courts and the service of process.

The Applicant herein, attests that it will use its best efforts to verify that any entity with whom it has a
contractual relationship to purchase power is in compliance with all applicable licensing requirements
of the Federal Energy Regulatory Commission and the Public Utilities Commission of Ohio,

The Applicant herein, attests thet it will comply with all state and/or federal rules and regulations
concerning consumer protection, the environment, and advertising/promotions.

The Applicant herein, attests that it will cooperate fully with the Public Utilities Commission of Ohio,
the electric distribution companies, the regional transmission entities, and other electric suppliers in the
event of an emergency condilion thal may jeopardize the safety and reliability of the clectric service in
accordance wilh the emergency plans and other procedures as may be determined appropriate by the

Commission.

. Ifapplicable to ihe service(s) the Applicant will provide, the Applicant herein, attests that it will adhere

to the reliabilily standards of (1) the North American Electric Reliability Council (NERC), (2) the
appropriate regional relisbility council{s), and (3) the Public Utilities Commission of Ohio. {Only
applicable if pertains to the services the Applicant is offering)



1. The Applicant herein, attests that it will inform the Commission of any material change to the
information supplied in the renewal application within 30 days of such material change, including any
change in contact person for regulatory purposes or contact person for Staff use in investigating
custemer complaints,

That the facts above set forth are true and correct to the best of his/her knowledge. information, and belief and that
he/she expects said Applicant to be able to prove the samne al any hearing hereof,

Signature of Affiant & Title

A
Swomn and subscribed before me this 25 day of\j%. 2—0 | ~+
Year

Month

MY [ Lownsloony Prntsssl

Print Name and Title

3 My commission expires on 01 I C) ( 20 {;
) WMOLLY K. LOUNSBURY s
Notary Pu’ ", Statf of Ohio

(3]2015

Dornissing zxgires ﬁ
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EXHIBIT A-9
Principal Officers, Directors & Partners

(See Attached)



Richard A. Curnutte, Sr.
Director and President
790 Windmiller Drive
Pickerington, OH 43147
(614) 856-3128

Marc Runck, Sr.
Director and CFQ

790 Windmiller Drive
Pickerington, OH 43147
(614) 856-3128

Richard A. Curnutte, Jr.
Director and Secretary
790 Windmiller Drive
Pickerington, OH 43147
(614) 856-3128

Larry Anderson
Director

790 Windmiller Drive
Pickerington, OH 43147
(614) 856-3128

Jeftrey Horsely
Director

790 Windmiller Drive
Pickerington, OH 43147
{614) 856-3128



EXHIBIT A-10
Corporate Structure

(See Attached)



VOLUNTEER ENERGY SERVICES, INC.

Board of Directors

Executive Officers

Technical Services

Marketing/Sales Customer Service

Billing/Accounting

There are no affiliate or subsidiary companies that supply retail or wholesale efectricity or
natural gas to customers and companies that aggregate customers in North America.




EXHIBIT B-1
Jurisdictions of Operation

Volunteer Energy Services, Inc. is a Certified Electrical Aggregator and Broker in Ohio.
{Certificate Number 12-473-EL-AGQG). Volunteer Energy Services, Inc. offers electrical
brokerage services in the State of Michigan as well.



EXHIBIT B-2
Experience & Plans

(See Attached)



Experience

The major objectives of VESI’s natural gas and electric supply services progrem are to provide &
comprehensive package that contains supply and delivery security at competitive rates, complele
administrative support and responsibility, and creative supply flexibility. VESI currently
provides natural gas supplies and energy services to the commercial and industrial costomers,
energy cooperatives, buyer’s clubs, municipal aggregetions, and trade associations throughout
the Ohio market area. As a certified broker, VESI seeks to expand the array of services it offers
to is cusiomers. VESI has the expestise (o structure an epergy supply portfolio to meet
customer’s individus] needs. ]

VESPs President, Rick Curnutte Sr., has over 18 years in the natural gas and energy services
industry dealing in the sales of natural gas to commercial and industrial customers. All of VESI
employees and officers were previously with Volunteer Energy Corporation and have a
combined 95 years of natural gas experience. Most of this experience was and is dedicated to
providing energy services to Ohio based customers.

Produm dE Services

(1)  UtilityAccounts,com — Energy Accounting

VESI can offer Utility Accounts/Utility Bill Payables Processing — Utility bills
(Gas and Electric) are received, processed and paid out of &n escrow account
funded by customer. Funds are wire transferred to this account by the client on a
monthly basis or bi-weekly basis. Reporting can be provided manually,
electronically or via a protected web site, www.utilityaccounts.com. Please visit
websile for DEMO.

All ipvoices are scanned and available for review via the Iniemet. The goals of
the utility bill payables and processing program are to verify the iniegrity of
charges, process invoices in a timely fashion, pather information and store that in
a convenienti fashion.

Typical reports (available on-line for each account) include Cost Allocations,
Energy Usage, Budget Variance, and Savings Reports. The goals of on-line
reporting are to provide participating customers with aceess to their raw utility
data, access to many standardized reports and allow for interactive generation of
custom reports.

VESI will collect natural gas and electric consumption/usage data to establish an
energy database fo identify potential gas transportation and electric wheeling

prospects. Data will also be used to target potentinl customers for Energy
Services Products.

() Internct Metering (IMR)

COL - BO049.1
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VESI also provides Internet Meter Reading (IMR) Services designed specifically
10 help you meet the challenges of a new deregulated and competitive
environment. IMR was created for deregulation — an age where information
means power and opportunity. Ammed with the right information at the right time,
you bave the power to compete.

VESI provides remote metering (wireless and internet applications) for tenant
submetering and re-billing services for landlords, developers and for internal plani
cost allocations. This includes meters, meter maintenance, meter reading and
customer invoicing. Please visit website www.iTelemetry.net.

Distributed Generation (DG)

The competitive retail electric market has increased the interest in new
technologies. VESI has partnered with Energy Co-Opportunity {made up of over
300 electric coops nationwide) and is recognized as an industry leader in DG.
VESI/Energy Co-Opportunity (EC) can offer a wide variety of Distributed
generation Products, Please visit ECO's website www.e-coop.org.

Tumn-key microhurbine installation and service contracts are now available in
Ohio through this partnership.

Microturbines to Mid-Size Gas Turbines. Small turbines to generate
electricity or provide peak-shaving. They can nm on a variety of fuels,
including natural gas, propane and fuel oil. Sizes range from 25 KW to
100KW. :

Reciprocating Engines

Fuel Cells, Run on Hydrogen, which can be extracted from natural gas or

propane (not commercially available), Visit website at www.hpower.com
DG opportunities have a wide rapge of customers and applications

CHP Combine Heat & Power (co-generation)
Digester Gas

Landfill gas

Peak Shaving

Backup and Emergency Power

Hybrid Solutions

Visual Energy Window

Volunteer Energy Services, Inc. has developed a patented product which provides detailed power
quality amalysis to its clients.

COL - B0049.1




Gas Supply Management Program

VESI's Gas Supply Management Program is custom tailored to the end-users oeeds, with service
levels, pricing, and fee structure negotiated to meet each customer’s specific requirements. In
order to meet the goal and objectives as stated, VESI recommends establishing the natural gas
energy management services for our customers as outlined below:

as S d e

For consideration of supply security and price protection, VESI evaluates interruptible, firm
transportetion options and storage arrangements on the LDC and upstream pipelines for each
customer facility receiving gas supply from VESI.

VESI's natural gas supply strategy is focused on purchases of firm supplies under spot and long
term arrangements directly from Ohio production areas, producers, supplemented with
economical Gulf Coast production from varicus production arees end interstate pipelines. VES]
currenily owns and transports on Dominion Transmission and Columbia Gas Transmission
(TCO) using Firm Transportation Services (FTS) agreements and Storage Sexvice Transportation
(SST) agreements. VESI also has contracts from Firm Storage Service (FSS) on TCO.

Transportation/Ca Release

VESI assesses the availability of short term and long-term release of finn capacity rights on the
Interstate pipelines upstream of customer’s facilities for our customers. In addition to the
monitoring of all relevant EBB’s, VESI has established trading relationships with other
marketers, LDC’s and pipelines which have yielded discounted firm transportation via capacity
release programs,

COL - §004%.)




Requirement Estimates

VESI will prepare gas requirements forecasts and submit all necessary LDC and pipeline
nominalions, VESI will develop forecasting procedures that will provide adequate usage
estimates and updates necessary to meet aciual demand for VESI customers and to comply with
pipeline and LDC balancing requirements as required

Scheduling

VESI does all necessary pipeline end LDC scheduling, dispatching and nominating required to
deliver natural gas and to ensure that VESI customers have full advantage of any upstream
pipeline discounts. VESI schedules and monitors daily, all flowing gas on upstream pipelines.
VESI has full responsibility for arranging transportation to the city gate on a daily basis within
the balancing and banking tolerances permitted by the various gas companiss, All expences,
fees, fines, or costs associated with imbalances on both the interstate transmission system and the
local gas companies are paid by VESL

Cpstomized Customer Reports

In conjunction with the performance review meetings with customers, various reports will be
prepared for customer use. These reports can include: cost savings as compared to published
Index and/or LDC"s rates, consumption history, price projections for budgeting, ete.

lnyoicing

VESI will provide a monthly invoice to each customer in a timefy fashion, with a usage
breakdown by account. Detailed information will be supplied regarding natural gas supplied and
the appropriate cost of those supplies as per the natural gas sales agreement with each customer,
VESI will reconcile volumetric consumption and transportation charges with the epplicable
utility delivery statements. VESI will provide savings analysis on a monthly basis to each GTS
customer.

Customer Complaints

VESI provides a toll free number for cusiomers inquiries, VESI will respond to customer
inquiries and complaints in accordance with Commission rules.

Pricing

For electric customers, VESI will seek to aggregate its existing customers and contract with a
CRES provider to obiain savings for these customers. In so doing, VESI will review the
customet’s load and billing history 1o determine the best options.

For gas customers, VESI will present various pricing options. Practical consideration (such as
base load expectations, peak day usage, availability of spot gas, and transportation alicrnatives)

COL - B049.1




and commercial factors (alternative fuels, winter price spikes, tariff costs, long term ges market
trends, eic.) will impact the pricing selection.

Price options VESI can provide now or in the future for customers are:

1.

2.

5.
6.

Fixed price on an established term

Fixed price with periodic adjustments tied to market tracking mechanism
“Cost Plus”™ methodology

NYMEX related pricing

Indexed pricing

Combinations of all above

The primary objectives of VESI are to provide relizble, cost effective commodity supplies and
servioes, to insure that customers receive direct benefits from all transport discounts including
capacity release utilization. VESI plans to be a supply pertner end to work with customers to
achieve savings, supply security, and competitive portfolio pricing that meets the customer’s
needs and expectations. VESI desires to be long-tenm energy partner with each and every
customer for the provision of both gas and electricity.

COL - 80049.L




EXHIBIT B-3
Disclosure of Liabilities and Investigations

NONE



EXHIBIT C-1
Annual Reports

Because Volunteer Energy Services, Inc. is not publicly traded on the stock exchange, no
publicly available, published annual report exists; however, on the following pages are relevant
financial disclosures made available to sharcholders at least annually.



EXHIBIT C-2
SEC Filings

Volunteer Energy Services, Inc. is not required to file with the Securities Exchange Commission
{SEC) because it is not publicly traded.



EXHIBIT C-3
Financial Statements

(Under Seal)

SEE DOCUMENT FILED UNDER SEAL



EXHIBIT C-4
Financial Arrangements

(See Attached)



EXECUTION VERSION

AMENDED AND RESTATED REVOLVING CREDIT
AND
SECURITY AGREEMENT

FNC BANK, NATIONAL ASSOCIATION

Successor to National City Business Credit, Imc.

(AS LENDER, ADMINISTRATIVE AGENT AND AS COLLATERAL AGENT)

and

PNC BANK, NATIONAL ASSOCIATION

Successor to National City Bank

(AS ISSUER)

WITH

YOLUNTEER ENERGY SERVICES, INC.

(AS BORROWER)

JULY 23,2010

{00831320.DOC:5 }
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AMENDED AND RESTATED REVOLVING CREDIT
AND
SECURITY AGREEMENT

Amended and Restated Revolving Credit and Security Agreement, dated as of July 23,
2010, among VOLUNTEER ENERGY SERVICES, INC,, a corporation organized under the
laws of the State of Ohio (the “Borrower™), the financial institutions which are now or which
hereafter become a party hereto (collectively, the “Lenders™ and individually a “Lender™), PNC
BANK, NATIONAIL ASSOCIATION (“PNC™), as administrative agent and collaieral agent for
Lenders and the Issuer (PNC, in such capacity, the “Agent™), and PNC BANK, NATIONAL
ASSOCIATION, successor to National City Bank, as the Issuer (as hereinafier defined).

RECITAL

Borrower, the other Loan Parties (as hereinafter defined), the Lenders, the Agent and the
Issuer have agreed to enter into this Agreement in order to, among other things, (2) amend and
restate the Original Credit Agreement (as hereinafter defined) in its entirety; (b) re-evidence,
ratify, confirm and reaffirm all of the “Obligations” (as such term is defined in the Original
Credit Agreement) outstanding or otherwise existing on and as of the date hereof (the “Original
Obligations™); (c} set forth the terms and conditions under which the Agent and Lenders will
continue outstanding hereunder certain “L.oans” made and “Letters of Credit” issued under the
Ornginal Credit Agreement and outstanding on the date hereof; and (d) set forth the terms and
conditions under which the Agent and Lenders will from time to time hereafter make loans and
extensions of credit, as the case may be, to or for the account of the Borrower.

It is the intention of the respective parties bereto that this Agreement not constitute a
novation of the Original Credit Agreement, any of the Original Obligations or any agreement,
document or instrument evidencing the same.

IN CONSIDERATION of the tnutual covenants and undertakings herein contained,
Borrower, Lenders and Agent hereby agree as follows:

L DEFINITIONS.

1.1.  Accounting Terms. As used in this Agreement, the Other Documents or any
certificate, report or other document made or delivered pursuant to this Agreement, accounting
lerms not defined in Section 1.2 or elsewhere in this Agreement and accounting terms partly
defined in Section 1.2 to the extent not defined, shall have the respective meanings given to them
under GAAP; provided, however, whenever such accounting terms are used for the purposes of
determining compliance with financial covenants in this Agreement, such accounting terms shall
be defined in accordance with GAAP as applied in preparation of the audited financial
statements of Borrower for the fiscal year ended December 31, 2009,

1.2.  General Tenms. For purposes of this Agreement the following terms shall have
the following meanings:

“Accountants” shall have the meaning set forth in Section 9.7 hereof.
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“Advance Rates” shall mean, collectively, the Receivables Advance Rate and the
Inventory Advance Rate.

“Advances” shall mean and include the Revolving Advances and Letters of Credit .

“Affiliate” of any Person shall mean (a) any Person which, directly or indirectly, is in
control of, is controlled by, or is under common control with such Person, or (b) any Person who
is a director, managing member, general partner or officer (i) of such Person, (ii) of any
Subsidiary of such Person or (iii) of any Person described in clause (a) above. For purposes of
this definition, control of a Person shall mean the power, dircct or indirect, (%) to vote 5% or
more of the Equity Interests having ordinary voting power for the election of directors of such
Person or other Persons performing similar functions for any such Person, or (y) to direct or
cause the direction of the management and policies of such Person whether by ownership of
Equity Interests, contract or otherwise.

“Agent” shall have the meaning set forth in the preamble to this Agreement and shall
include its successors and assigns.

“Apgent Advances” shall have the meaning set forth in Section 16.2(b) hereof.

“Aggregation\Pooling Service Agreement” shall mean an agreement between a certified
natural Gas remarketer and a local distribution company providing for the local distribution

company’s transporting and the remarketer’s supplying, Gas to customers.

“Apreement” shall mean this Amended and Restated Revolving Credit and Security
Agreement, as the same may be amended, restated, supplemented or otherwise modified from
time to time.

“Aliernate Base Rate” shall mean, for any day, a rate per annum equal to the higher of (i)
the Base Rate in effect on such day, (ii) the Federal Funds Open Rate in effect on such day plus
172 of 1% and (tii) the Daily LIBOR Rate plus 1%. For purposes of this definition, “Daily
LIBOR Rate” shall mean, for any day, the rate per annum determined by Agent by dividing (x)
the Published Rate by (y) a number equal to 1.00 minus the percentage prescribed by the Federal
Reserve for determining the maximum reserve requirements with respect to any eurocurrency
funding by banks on such dzy. For the purposes of this definition, “Published Rate” shall mean
the rate of interest published each Business Day in The Wall Street Journal “Money Rates”
listing under the caption “Lopdon Interbank Offered Rates™ for a one month period (or, if no
such rate is published therein for any reason, then the Published Rate shall be the eurodollar rate
for a one month period as published in another publication determined by Agent).

“Anti-Terrorism Laws” shall mean any Applicable Laws relating to terrorism or money
laundering, including Executive Order No. 13224, the USA PATRIOT Act, the Applicable Laws
comprising or implementing the Bank Secrecy Act, and the Applicable Laws administered by the
United States Treasury Department’s Office of Foreign Asset Control (as any of the foregoing
Applicable Laws may from time to time be amended, renewed, extended, or replaced).

“Applicable Law” shall mean allf laws, rules and regulations applicabie to the Person,
conduct, transaction, covenant, Other Document or contract in question, including all applicable
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common law and equitable principles; all provisions of all applicable state, federal and foreign
constitutions, statutes, rules, regulations, treaties, directives and orders of any Governmental
Body, and all orders, judgments and decrees of all courts and arbitrators.

“Authority” shall have the meaning set forth in Section 4.19(d).

“Base Contract for Sale and Purchase of Natural Gas™ shall mean the Base Contract for
Sale and Purchase of Natural Gas (incJuding the related General terms and Conditions thereof) as
promulgated by the North American Energy Standards Board, Inc..

“Base Rate” shall mean the base commercial lending rate of PNC as publicly announced
to be in effect from time to time, such rate to be adjusted automatically, without notice, on the
effective date of any change in such rate. This rate of interest is determined from time to time by
PNC as a means of pricing some loans to its customers and 1s neither tied to any external rate of
interest or index nor does it necessarily reflect the lowest rate of interest actually charged by
PNC to any particular class or category of customers of PNC.

“Blocked Accounts” shall have the meaning set forth in Section 4.15(h).

“Blocked Account Bank” shall have the meaning set forth in Section 4.15(h).

“Blocked Person™ shall have the meaning set forth in Section 5.24(b) hereof.

“Borrower” shall have the meaning set forth in the preamble to this Agreement and shall
extend to all permitted successors and assigns of such Person.

“Borrower on a Consolidated Basis™ shall mean the consolidation in accordance with
GAADP of the accounts or other items of the Borrower and its Subsidiaries.

“Borrower’s Account” shall have the meaning set forth in Section 2.8,

“Borrowing Base Certificate™ shall mean a certificate in substantially the form of Exhibit
1.2 duly executed by the President, Chief Financial Officer or Controller of the Borrower and
delivered to the Agent, appropriately completed, by which such officer shall certify to Agent the
Formula Amount and calculation thereof as of the date of such certificate.

“Business Day” shall mean any day other than Saturday or Sunday or a legal holiday on
which cormmercial banks are authorized or required by law to be closed for business in East
Brunswick, New Jersey and, if the applicable Business Day relates to any Eurodollar Rate Loans,
such day must also be a day on which dealings are carried on in the London interbank market.

“Capital Expenditures” shall mean expenditures made or liabilities incurred for the
acquisition of any fixed assets or improvements, replacements, substitutions or additions thereto
which have a useful life of more than one year, including the total principal portion of
Capitalized Lease Obligations, which, in accordance with GAAP, would be classified as capital
expenditures.
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“Capitalized Lease Obligation™ shall mean any Indebtedness of any Borrower represented
by obligations under a lease that is required to be capitalized for financial reporting purposes in
accordance with GAAP.

"Cash Concentration Account" shall mean, with respect to the Borrowers and Guarantors,
(A) that certain commercial deposit account in the name of the applicable Borrower or Guarantor
but under control of the Agent which shall be: (&) pursuant fo a deposit account control
agreement in form and subsiance satisfactory to Agent, without liability by the Agent or PNC
Bank, National Association to pay interest thereon, (b) the funds within which shall be the sole
and exclusive property of the Agent for the pro rata benefit of the Lenders and (c) from which
account the Agent shall have the irrevocable and exclusive right to withdraw funds until all of
the Obligations are paid, performed, satisfied and enforced in full and the commitments of the
Lenders to make Advances hereunder and all Letters of Credit have terminated or (B) such other
deposit account designated by the Agent to receive collections of the Bomowers and Guarantors
for purposes of application to the Borrowers' Account.

“CERCLA” shall mean the Comprehensive Environmental Response, Compensation and
Liability Act of 1980, as amended, 42 U.S.C. §§9601 et seq.

"Change of Control" shall mean (a) the occurrence of any event (whether in one or more
related transactions) which results in a transfer of control of the Borrower from Richard A.
Curnutte, Sr., (b) any merger or consolidation of or with the Borrower in which the Borrower is
not the surviving party or (c) the sale (whether in one or more related transactions) of all or
substantially all of the property or assets of the Borrower. For purposes of this definition,
"control” shall mean the power, direct or indirect (x) to voie fifty percent (50%) or more of the
securities having ordinary voting power for the election of directors of the Borrower or (y) to
direct or cause the direction of the management and policies of the Borrower by contract or
otherwise.

“Charges” shall mean all taxes, charges, fees, imposts, levies or other assessments,
including all net income, gross income, gross receipts, sales, use, ad valorem, value added,
transfer, franchise, profits, inventory, capital stock, license, withholding, payroll, employment,
social security, unemployment, excise, severance, stamp, occupation and property taxes, custom
duties, fees, assessments, liens, claims and charges of any kind whatsoever, together with any
interest and any penalties, additions 1o tax or additional amounts, imposed by any taxing or other
authority, domestic or foreign (including the Pension Bepefit Guaranty Corporation or any
environmental agency or superfund), upon the Collateral, any Borrower or any of its Affiliates.

“Closing Date” shall mean July 23, 2010 or such other date as may be agreed to by the
parties hereto.

“Code” shall mean the Internal Revenue Code of 1986, as the same may be amended or
supplemented from time to time, and any successor statute of similar import, and the rules and
regulations thereunder, as from time to time in effect.

“Collateral” shall mean and include:
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(a)  all Receivables;

(®)  all Equipment;

(c) all General Intangibles;
(d) all Inventory;

(e) all Investient Property;
(O  all Real Property;

{g)  all Subsidiary Stock;
(h)  the Leasehold Interests;

)] all of each Loan Party’s right, title and interest in and to, whether now
owned or hercafter acquired and wherever located, (i) its respective goods and other property
including, but not limited to, all merchandise returned or rejected by Customers, relating to or
securing any of the Receivables; (ii) all of each Loan Party’s rights as a consignor, a consignee,
an unpaid vendor, mechanic, artisan, or other lienor, including stoppage in transit, setoff, detinue,
replevin, reclamation and repurchase; (iii) all additional amounts due to any Loan Party from any
Customer relating to the Receivables; (iv) other property, including warranty claims, relating to
any goods sccuring the Obligations; (v) all of each Loan Party’s contract rights, rights of
payment which have been earned under a contract nght, instruments (including promissory
potes), documents, chattel paper (including electronic chattel paper), warehouse receipts, deposit
accounts, letters of credit and money; (vi) all commercial tort claims (whether now existing or
hereafier arising); (vii) if and when obtained by any Loan Party, all real and personal property of
third parties in which such Loan Party has been granted a lien or security interest as security for
the payment or enforcement of Receivables; (viii) all letter of credit rights (whether or not the
respective letter of credit is evidenced by a writing); (ix) all supporting obligations; and (x) any
other goods, personal property or real property now owned or hereafier acquired in which any
Loan Party has expressly granted a security interest or may in the future grant a security interest
to Agent hereunder, or in any amendment or supplement hereto or thereto, or under any other
agreement between Agent and any Loan Party;

® all of each Loan Party’s ledger sheets, ledger cards, files, correspondence,
records, books of account, business papers, computers, computer software (owned by any Loan
Party or in which it has an interest), computer programs, tapes, disks and documents relating to
(@), (b), (©). (d), (&), (0, (&), () or (i) of this Paragraph; and

(k)  all proceeds and products of (a), (b), (c), (d). (e), (f), (g), (h), (i) and () in
whatever form, including, but not limited to: cash, deposit accounts (whether or not comprised
solely of proceeds), certificates of deposit, insurance proceeds (including hazard, flood and credit
insurance), negotiable instruments and other instruments for the payment of money, chattel
paper, security agreements, documents, eminent domain proceeds, condemnation procecds and
tort claim proceeds.
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The ferm “Collateral” shall also mean and include all Collateral (as defined in the Original Credit
Agreement).

“Columbia Gas” shall mean Columbia Gas of Ohio, Inc., an Ohio corporation.

“Columbia Gas CHOICE Receivable” shall mean a Receivable of the Borrower (i) which
is sold or transferred by the Borrower to Columbia Gas or any Affiliate thereof or (ii) in which the
Borrower has granted a security intcrest to Columbia Gas or any Affiliate thereof, in either case
whether pursuant to the Columbia Gas Receivable Purchase Agreement, any similar agreement or
otherwise.

“Columbia Gas Eligible Receivable™ shall mean a Receivable owing to the Borrower by
Columbia Gas pursuant to the Columbia Gas Receivable Purchase Agreement to the extent (i) such
Receivable constitutes an Eligible Receivable and (ii) Columbia Gas pays such Receivable in cash to
the Cash Concentration Account not later than the third (3rd) Business Day following the twentieth
(20th) day of the calendar month in which such Receivable arose.

“Columbia Gas Receivable Purchase Agreement” shall mean that certain Columbia Gas

of Ohio, Inc. Accounts Recetvable Purchase Agreement, dated March 24, 2010, by and between
the Borrower and Columbia Gas, as the same may be amended, restated, replaced, supplemented
or otherwise modified from time to time to the extent consented to in writing by the Agent,

“Commitment Percentage” of any Lender shall mean the percentage set forth below such
Lender’s name on the signature page hereof as same may be adjusted upon any assignment by a
Lender pursuant to Section 16.3(c) or (d) hereof.

“Commitment Transfer Supplement” shall mean a document in the form of Exhibit 16.3
hereto, properly completed and otherwise in form and substance satisfactory to Agent by which
the Purchasing Lender purchases and assumes a portion of the obligation of Lenders to make
Advances under this Agreement.

“Compliance Certificate™ shall mean a compliance certificate to be signed by the Chief
Financial Officer or Controller of Borrower, which shall state that, based on an examination
sufficient to permit such officer to make an informed statement, no Default or Event of Default
exists, or if such is not the case, specifying such Default or Event of Default, its nature, when it
occurred, whether it is continuing and the steps being taken by Borrower with respect to such
default and, such certificate shall have appended thereto calculations which set forth Borrower®
compliance with the requirements or restrictions imposed by Sections 6.5, 7.4, 7.5, 7.6, 7.7, 7.8,
7.10 and 7.11.

“Consents” shall mean all filings and all licenses, permits, consents, approvals,
authorizations, qualifications and orders of Governmental Bodies and other third parties,
domestic or foreign, necessary to carry on any Loan Party’s business or necessary (including to
avoid a conflict or breach under any agreement, instrument, other docurnent, license, permit or
other authorization) for the execution, delivery or performance of this Agreement or the Other
Documents, including any Consents required under all applicable federal, state or other
Applicable Law.
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“Consigned Inventory” shall mean Inveniory of any Borrower that is in the possession of
another Person on a consignment, sale or return, or other basis that does not constitute a final

sale and acceptance of such Inventory.

“Controlled Group™” shall mean, at any time, each Loan Party and all members of a
controlled group of corporations and all trades or businesses (whether or not incorporated) iumder
common control and all other entities which, together with any Loan Party, are treated as a single
employer under Section 414 of the Code.

"Customer" shall mean and include the account debtor with respect to any Receivable
and/or the prospective purchaser of goods, services or both with respect to any contract or
contract right, and/or any party who enters into or proposes to enter into any contract or other
arrangement with the Borrower pursuant to which the Borrower is to deliver any personal
property or perform any services.

“Customs” shall have the meaning set forth in Section 2.11(b) hereof.

“Default” shall mean an event, circumstance or condition which, with the giving of notice
or passage of time or both, would constitute an Event of Default.

“Default Rate” shall have the meaning set forth in Section 3.1 hereof.
“Defaulting Lender” shall have the meaning set forth in Section 2.23(a) hereof.

“Depository Accounts” shall have the meaning set forth in Section 4.15(h) hereof.

“Designated Lender” shall have the meaning set forth in Section 16.2(b) hereof.
“Documents” shall have the meaning set forth in Section 8.1(c) hereof.
“Dollar” and the sign “$” shall mean lawful money of the United States of America.

“Domestic Rate Loan™ shall mean any Advance that bears interest based upon the
Alternate Base Rate.

“Drawing Date” shall have the meaning set forth in Section 2.12(b) hereof.

“Early Termination Date” shall have the meaning set forth in Section 13.1 hereof.

"Earnings Before Interest and Taxes" shall mean for any fiscal period the sum of (i) net
income (or loss) of Volunteer Energy Services, Inc. and its Subsidiaries on a consolidated basis
for such period (excluding extraordinary gains), (ii) plus all interest expense of Volunteer Energy
Services, Inc. and its Subsidiaries on a consolidated basis for such period and (iii) plus all
charges against or minus credits to income of Volunteer Energy Services, Inc. and its
Subsidiaries for federal, state and local taxes on a consolidated basis for such period.

"EBITDA" shall mean for any fiscal period the sum of (i) Eamings Before Interest and
Taxes for such period, (ii) plus depreciation expenses of Volunteer Energy Services, Inc. and its
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Subsidiaries determined on a consolidated basis for such period for federal, state and local taxes,
and (iii) plus amortization expenses of Volunteer Energy Services, Inc. and its Subsidiaries on a

consolidated basis for such period.

“Eligible Inventory" shall mean and include with respect to the Borrower, Inventory of
the Borrower, valued at the lower of cost or market value, determined on a first-in-first-out basis,
which: (i) consists of Gas, (ii) has been delivered by the Borrower to a Local Distribution
Company pursuant to an Aggregation\Pooling Service Agreement, (iii) is in Gas storage tanks or
pipelines of such Local Distribution Company or related pipeline transmitter pending transport to
the Borrower customers, (iv) which is not, in the Agent's opinion, obsolete, slow moving or
unmerchantable and (v) the Agent, in its sole and reasonable discretion, shall not deem ineligible
Inventory, based on such considerations as the Agent may from time to time reasonably deem
appropriate including, without limitation, whether the Inventory is subject to a perfected, first
priority security interest in favor of the Agent and whether the Inventory conforms to all
standards imposed by any governmental agency, division or department thereof which has
regulatory authority over such goods or the use or sale thereof. In addition, no such Inventory of
the Borrower shall be Eligible Inventory if it:

(a) is not owned by the Borrower free and clear of all Liens and rights of any
other Person (including the rights of surety that has issued a bond to assure the Borrower's
performance with respect to that Inventory), except the Liens in favor of the Agent, on behalf of
itself and the Lenders, and other Permitted Encumbrances (subject to reserves established by the
Agent in accordance with the terms of this Agreement);

(aa) is Inventory consisting of Gas being delivered to the Borrower pursuant to
a Base Contract for Sale and Purchase of Natural Gas which is not yet delivered to a designated
citygate of the applicable Local Distribution Company;

(b) except for Inventory consisting of Gas which is being transported to
customers by a Local Distribution Company after delivery of such Gas to such Local
Distribution Company by the Borrower or which is being stored in Gas storage tanks or pipelines
of such Local Distribution Company or related pipeline transmitter prior to such transport
pursuant to an Aggregation\Pooling Service Agreement, (i) is not located on premises owned,
leased or rented by the Borrower and set forth in Schedule 4.5 (as such Schedule may be updated
from time to time), or (ii) is stored at a leased location, unless a reasonably satisfactory landlord
waiver has been delivered to the Agent, or reserves reasonably satisfactory to the Agent have
been established by the Agent with respect thereto or (iii) is stored with a bailee or
warchouseman unless a reasonably satisfactory warehouseman waiver or a reasonably
satisfactory, acknowledged bailee letter has been received by the Agent or reserves reasonably
satisfactory to the Agent have been established by the Agent with respect thereto, or (iv) is
located at a location owned by the Borrower that is subject to a morigage in favor of a lender
other than the Agent unless a reasonably satisfactory mortgagee waiver has been delivered to the
Agent, or reserves reasonably satisfactory to the Agent have been established by the Agent with
respect thereto;

(c) except for Inventory conmsisting of Gas which is being transported to
customers by a Local Distribution Company after delivery of such Gas to such Local
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Distribution Company by the Borrower or which is being stored in Gas storage tanks or pipelines
of such Local Distribution Company or related pipeline transmitter of such Local Distribution
Company prior to such transport pursuant to an Aggregation\Pooling Service Agreement, is in
transit unless such otherwise Eligible Inventory is (i) in transit from a domestic iocation owned
by the Borrower or a domestic location identified on Schedule 1.2A (as such Schedule may be
updated from time to time) to a domestic location owned by the Barrower or a location identified
on Schedule 1.2A (as such Schedule may be updated from time to time) or (ii) inventory for
which title has passed to the Borrower, which is insured to the full value thereof and with respect
to which (A) all negotiable bills of lading shall be properly endorsed and in the Agent's
possession and (B) all non-pegotiable bills of lading shall be issued in the Agent's name;

(d) is covered by a negotiable document of title, unless such document has
been delivered to the Agent with all necessary endorsements, free and clear of all Liens except
those in favor of the Agent and the Lenders;

(€} is placed on consignment (or is being held pursuant to a consignment
agreement);

® is excess, obsolete, unsalable, shopworn, seconds, damaged or unfit for
sale;

(g)  consists of goods which have been returned by the Customer, excluding
goods returned for reprocessing in the ordinary course of business;

(b)  consists of display items or packing or shipping materials, manufacturing
supplies or replacement parts;

(D) is not of a type held for sale in the ordinary course of the Bomrower's
business;

G) breaches any of the representations or warranties pertaining to Inventory
of the Borrower set forth in this Agreement or in any of the Other Documents;

(k) [reserved]

O consists of any gross profit mark-up in connection with the sale and
distribution thereof to any division of the Borrower or to any Affiliate of the Borrower;

(m) except for Inventory consisting of Gas which has been delivered by the
Borrower fo a Local Distribution Company pursuant to a Apgregation\Pooling Service
Agreement, consists of Hazardous Substances or goods that can be transported or sold only with
licenses that are not readily available.

(n)  except for Inventory consisting of Gas which has been delivered by the
Borrower to a Local Distribution Company pursuant to a Aggregation\Pooling Service
Agreement, is not covered by casualty insurance as required by terms of this Agreement
reasonably acceptable to the Agent;
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(0)  was produced in violation of the Fair Labor Standards Act and subject to
the "hot goods" provision contained in Title 29 U.S.C. Section 215(a)(1); or

(p)  is not otherwise satisfactory to the Agent as determined in good faith by
the Agent in the exercise of its discretion in a reasonable manner.

“Eligible Invoice” shall mean an invoice or other documentary evidence satisfactory to
the Agent of billings for Gas sold by the Borrower and which: (i) in the case of a sale of Gas by
the Borrower to a Customer in connection with the Ohio CHOICE program and transported to
such Customer by a Local Distribution Company pursuani to an Aggregation\Pooling Service
Agreement, shall mean documentary evidence consisting of the internal “invoice” generated in
connection with the Borrower’s receipt of a report from such Local Distribution Company
reflecting the delivery of Gas to such Customer, such report by such Local Distribution
Company and the invoice sent by such Local Distribution Company on behalf of the Borrower to
such Customer and (ii) in the case of a sale of Gas by the Borrower to a Customer in connection
with general transmission service of the Borrower, shall mean the invoice sent 1o such Customer
directly by the Borrower.

"Eligible Receivables" shall mean and include with respect to the Borrower, each
Receivable consisting solely of Accounts of the Borrower arising in the ordinary course of such
Borrower's business and which the Agent, in its sole and reasonable credit judgment, shall deem
10 be an Eligible Receivable, based on such considerations as the Agent may from time to time
deem appropriate. A Receivable shall not be deemed eligible unless such Receivable is subject
to the Agent's first priority perfected security interest and no other Lien (other than Permitted
Encumbrances), and is evidenced by an Eligible Invoice satisfactory to the Agent. In addition,
no Receivable of the Borrower shall be an Eligible Receivable if:

(a) it arises out of a sale made by the Borrower to an Affiliate of the Borrower
or to a Person controlled by an Affiliate of the Borrower;

(b)  itis due or unpaid more than sixty (60) days after the original due date or
more than ninety (90) days after the original invoice date of the Eligible Invoice;

{c) fifty percent (50%) or more of the Receivables from such Customer are
not deemed Eligible Receivables hereunder;

(d)  any covenant, representation or warranty contained in this Agreement with
respect to such Receivable has been breached;

(e) the Customer shall (i) apply for, suffer, or consent to the appointment of,
or the taking of possession by, a receiver, custodian, trustee or liquidator of itself or of all or a
substantial part of its property or call a meeting of its creditors, (ii) admit in writing its inability,
or be generally unable, to pay its debts as they become duc or cease operations of its present
business, (iii) make a general assignment for the benefit of creditors, (iv) commence a voluntary
case under any state or federal bankruptcy laws (as now or hereafter in effect), (v) be adjudicated
a bankrupt or insolvent, (vi) file a petition seeking to take advantage of any other law providing
for the relief of debtors, (vii) acquiesce to, or fail to have dismissed, any petition which is filed
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against it in any involuntary case under such bankrupicy laws, or (viii) take any action for the
purpose of effecting any of the foregoing;

® the sale is to a Customer outside the continental United States of America
or, to the extent acceptable to the Agent, Canada, unless the sale is on letter of credit, guaranty or
acceptance terms, in each case acceptable to the Agent in its sole discretion;

(g)  the sale to the Customer is on a bill-and-hold, guaranteed sale, sale-and-
return, sale on approval, consignment or any other repurchase or return basis or is evidenced by

chatte] paper;

(h)  the Apgent believes, in its reasonable credit judgment, that collection of
such Receivable is insecure or that such Receivable may not be paid by reason of the Customer's
financial inability to pay;

() the Customer is the United States of America, any state or any department,
agency or instrumentality of any of them, unless the Borrower assigns its right to payment of
such Receivable to the Agent pursuant to the Assignment of Claims Act of 1940, as amended (31

U.S.C. Sub-Section 3727 et seq. and 41 U.S.C. Sub-Section 15 et seq.) or has otherwise
complied with other applicable laws and has complied with Section 6.4 hereof;

)] the goods giving rise to such Receivable have not been shipped or
transported to the Customer or the services giving rise to such Receivable have not been
performed by the Borrower or the Receivable otherwise does not represent a final sale;

(k)  the Receivables of the Customer exceed a credit limit determined by the
Agent, in its sole discretion, to the extent such Receivables;

)] the Receivable is subject to any offset, deduction, defense, dispute, or
counterclaim, or is owed by a Customer that is also a creditor or supplicr of the Borrower (but
only to the extent of the Borrower's obligations to such customer from time to time) or the

Receivable is contingent in any respect or for any reason;

(m) the Bommower has made any agreement with any Customer for any
deduction therefrom, except for discounts or allowances made in the ordinary course of business
for prompt payment, all of which discounts or allowances are reflected in the calculation of the

face value of each respective invoice related thereto;

(n)  any retumn, rejection or repossession of the merchandise has occurred or
the rendition of services has been disputed;

(0)  such Receivable is not payable to the Borrower;
(p) such Receivable is a Columbia Gas CHOICE Receivable; or

(@)  such Receivable is not otherwise satisfactory to the Agent as determined
in good faith by the Agent in the exercise of its discretion in a reasonable manner.
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“Environmental Complaint” shall have the meaning set forth in Section 4.19(d) hereof.

“Environmental Laws™ shall mean all federal, state and local environmental, land use,
zoning, health, chemical use, safety and sanitation laws, statutes, ordinances and codes relating
to the protection of the environment and/or governing the use, storage, treatment, generation,
transportation, processing, handling, production or disposal of Hazardous Substances and the
rules, regulations, policies, guidelines, interpretations, decisions, orders and directives of federal,
state and local governmental agencies and authorities with respect thereto.

“Equipment” shall mean and include as to each Loan Party all of such Loan Party’s
goods (other than Inventory) whether now owned or hereafter acquired and wherever located
including all equipment, machinery, apparatus, motor vehicles, fittings, furniture, furnishings,
fixtares, parts, accessories and all replacements and substitutions therefor or accessions thereto.

“Equity Interests” of any Person shall mean any and all shares, rights to purchase,
options, warrants, general, limrted or limited liability partnership interests, member interests,
participation or other equivalents of or interest in (regardless of how designated) equity of such
Person, whether voting or ponvoting, including common stock, preferred stock, convertible
securities or any other *“equity security” (as such term is defined in Rule 3all-1 of the General
Rules and Regulations promulgated by the SEC under the Exchange Act).

“ERISA” shall mean the Employece Retirement Income Security Act of 1974, as amended
from time to time and the rules and regulations promulgated thereunder.

“Eurodollar Rate” shall mean for any Eurodollar Rate Loan for the then current Interest
Period relating thereto the interest rate per annum (rounded upwards, if necessary, to the nearest
1/100 of 1%) determined by Agent by dividing (i) the rate which appears on the Bloomberg Page
BBAM]1 (or on such other substitute Bloomberg page that displays rates at which US dollar
deposits are offered by leading banks in the London interbank deposit market), or the rate which
is quoted by another source selected by Agent which has been approved by the British Bankers®
Association as an authorized information vendor for the purpose of displaying rates at which US
dollar deposits are offercd by leading banks in the London interbank deposit market (an
“Alternative Source™), at approximately 11:00 am., London time two (2) Business Days prior to
the first day of such Interest Period (or if there shall at any time, for any reason, no longer exist a
Bloomberg Page BBAMI1 (or any substitute page) or any Alternate Source, a comparable
replacement rate determined by the Agent at such time (which determination shall be conclusive
absent manifest error)) for an amount comparable to such Eurodollar Rate Loan and having a
borrowing date and a maturity comparable to such Interest Period by (ii) a number equal to 1.00
minus the Reserve Percentage.

The Eurodollar Rate shall be adjusted with respect to any Eurodollar Rate Loan that is
outstanding on the effective date of any change in the Reserve Percentage as of such effective
date. The Agent shall give prompt notice to the Borrower of the Eurodollar Rate as determined
or adjusted in accordance herewith, which determination shall be conclusive absent manifest
EITOT.
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“Eurodollar Rate L.oan” shall mean an Advaoce at any time that bears interest based on
the Eurodoliar Rate.

“Event of Default” shall have the meaning set forth in Article X hereof.
“Exchange Act” shall have the mean the Securities Exchange Act of 1934, as amended.

“Existing I etters of Credit” shall mean the following the Letters of Credit issued by ()
National City Bank in favor of the Borrower which are outstanding on and as of the date of this
Agreement: (i) LC 1811239100000 in the original face amount of $1,000,000 issued on August
20, 2009 in favor of the Borrower for the benefit of Columbia Gas, (i) LC 1250056100000 in
the original face amount of $450,000 issued on October 15, 2009 in favor of Borrower for the
benefit of Duke Energy, and (iit) LC 1250056000000 in the original face amount of $500,000
issued on September 30, 2009 in favor of Borrower for the benefit of Nexen Energy, and (b)
PNC in favor of the Borrower which is outstanding on and as of the date of this Agreement: LC
1250055800000 in the original face amount of $300,000 issued on November 5, 2009 in favor of
Borrower for the benefit of Columbia Gas.

“Executive Order No. 13224™ shall mean the Executive Order No. 13224 on Terrorist
Financing, effective September 24, 2001, as the same has been, or shall hereafier be, renewed,
extended, amended or replaced.

“Federal Funds Effective Rate™ for any day shall mean the rate per annum (based on a
year of 360 days and actual days elapsed and rounded upward to the nearest 1/100 of 1%)
announced by the Federal Reserve Bank of New York (or any successor) on such day as being
the weighted average of the rates on overnight federal funds transactions arranged by federal
funds brokers on the previous trading day, as computed and announced by such Federal Reserve
Bank (or any successor) in substantially the same manner as such Federal Reserve Bank
computes and announces the weighted average it refers to as the “Federal Funds Effective Rate™
as of the date of this Agreement; provided, if such Federal Reserve Bank (or its successor) does
not announce such rate on any day, the "Federal Funds Effective Rate" for such day shall be the
Federal Funds Effective Rate for the last day on which such rate was announced.

“Federa] Funds Open Rate” for any day shall mean the rate per annum (based on a year
of 360 days and actual days elapsed) which is the daily federal funds open rate as quoted by
ICAP North America, Inc. (or any successor) as set forth on the Bloomberg Screen BTMM for
that day opposite the caption “OPEN™ (or on such other substitute Bloomberg Screen that
displays such rate), or as set forth on such other recognized electronic source used for the
purpose of displaying such rate as selected by PNC (an “Alternate Source™) (or if such rate for
such day does not appear on the Bloomberg Screen BTMM (or any substitute screen) or on any
Alternate Source, or if there shall at any time, for any reason, no longer exist a Bloomberg
Screen BTMM (or any substitute screen) or any Alternate Source, a comparable replacement rate
determined by the PNC at such time (which determination shall be conclusive absent manifest
error); provided however, that if such day is not a Business Day, the Federal Funds Open Rate
for such day shall be the “open” rate on the immediately preceding Business Day. If and when
the Federal Funds Open Rate changes, the rate of interest with respect to any advance to which
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the Federal Funds Open Rate applies will change automatically without notice to the Borrower,
effective on the date of any such change.

"Fixed Charge Coverage Ratio" shall mean and include, with respect to any fiscal period,
the ratio of (a) EBITDA minus Capital Expenditures that were not specifically funded by
Indebtedness (other than a Revolving Advance) of Volunteer Energy Services, Inc. and its
Subsidiaries on a consolidated basis with respect to such period, minus cash taxes paid
(including, if applicable, Subchapter S taxes) of Volunteer Energy Services, Inc. and its
Subsidiaries on a consolidated basis with respect to such period to (b) Fixed Charges.

"Fixed Charges" shall mean, with respect to any fiscal period, the sum of (a) interest
expense of Volunteer Energy Services, Inc. and its Subsidiaries on a consolidated basis with
respect 10 such period, plus (b) scheduled principal payments on Indebtedness of Volunteer
Energy Services, Inc. and its Subsidiaries on a consolidated basis with respect to such period,
plus (¢) dividends and distributions (other than Income Tax Distributions) of Volunteer Energy
Services, Inc. and its Subsidiaries on a consolidated basis with respect to such period as
permitted by Section 7.7 hereof.

“Foreign Subsidiary” of any Person, shall mean any Subsidiary of such Person that is not
organized or incorporated in the United States or any State or territory thereof.

“Formula Amount” shall have the meaning set forth in Section 2.1(a).

“Gas” shall mean any mixture of hydrocarbons and noncombustible gases in a gaseous
state consisting primarily of methane which the Borrower sells in the ordinary course of its
business pursuant to its Ohio Competitive Retail Natural Gas Supplier Certificate.

“GAAP” shall mean generally accepted accounting principles in the United States of
America in effect from time to time.

“General [ntangibles™ shall mean and include as to each Loan Party all of such Loan
Party’s general intangibles, whether now owned or hereafter acquired, including all payment
intangibles, all choses in action, causes of action, corporate or other business records, inventions,
designs, patents, patent applications, equipment formulations, manufacturing procedures, quality
control procedures, trademarks, trademark applications, service marks, trade secrets, goodwill,
copyrights, design rights, software, computer information, source codes, codes, records and
updates, registrations, licenses, franchises, customer lists, tax refunds, tax refund claims,
computer programs, all claims under guarantics, security interests or other security held by or
granted to such Loan Party to secure payment of any of the Receivables by a Customer (other
than to the extent covered by Receivables) all rights of indemnification and all other intangible
property of every kind and nature (other than Receivables).

“Governmental Acts” shall have the meaning set forth in Section 2.17.

“Governmental Body” shall mean any nation or government, any state or other political
subdivision thereof or any entity, authority, agency, division or department exercising the
legislative, judicial, regulatory or administrative functions of or pertaining o a government.
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“Guaranteed Eligible Receivable™ shall mean a Receivable which constitutes an Eligible
Receivable and which is subject to an agreement with a Local Distribution Company, in
substance satisfactory to the Agent in its sole discretion, fully guarantying the Customer payment
of such Receivable to the Borrower or agreeing unconditionally to purchase such Receivable
from the Borrower so long as:

(@)  the Local Distribution Company executing the agreement providing for
such guaranty or purchase has given all consents necessary to permit the assignment of a security
interest 10 the Agent in the Borrower’s rights under such agreement; and

(b)  itis due or unpaid more than sixty (60) days after the original due date or
more than ninety (30) days after the original invoice date of the Eligible Invoice.

In no event shall any Columbia Gas CHOICE Receivable or any Columbia Gas Eligible
Receivable constitute a Guaranteed Eligible Receivable.

“Guarantor” shall mean each Richard A. Curnutte, Sr. and any other Person who may
hereafter puarantee payment or performance of the whole or any part of the Obligations and
“Guarantors” means coliectively all such Persons,

“Guarantor Security Agreement” shall mean any Security Agreement executed by any
Guarantor in favor of Agent securing the Guaranty of such Guarantor, in form and substance
satisfactory to the Agent, in each case as the same may be amended, supplemented, restated,
replaced or otherwise modifies from time to time.

“Guaranty™ shall mean any guaranty of the obligations of the Borrower executed by a
Guarantor in favor of Agent for its benefit and for the ratable benefit of Lenders. in form and
substance satisfactory to the Agent, in each casc as the same may be amended, supplemented,
restated, replaced or otherwise modifies from time to time.

“Hazardous Discharge” shall have the meaning set forth in Section 4.19(d) hereof.

“Hazardous Substance™ shall mean, without limitation, any flammable explosives, radon,
radioactive matenials, asbestos, urea formaldehyde foam insulation, polychlorinated biphenyls,
petrolenm and petroleum products, methane, hazardous materials, Hazardous Wastes, hazardous
or Toxic Substances or related materials as defined in CERCLA, the Hazardous Materials
Transportation Act, as amended (49 U.S.C. Sections 1801, et seq.), RCRA, Articles 15 and 27 of
the New York State Environmental Conservation Law or any other applicable Environmental
Law and in the regulations adopted pursuant thereto.

“Hazardous Wastes™ shall mean all waste materials subject to regulation under CERCLA,
RCRA or applicable state law, and any other applicable Federal and state laws now in force or

hereafier enacted relating to hazardous waste disposal.

“Hedge Liabjlities” shall have the meaning provided in the definition of “Lender-
Provided Interest Rate Hedge™.

"Hedging Obligations" shall mean all liabilities of a Person under Interest Rate Hedges.
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“Income Tax Distributions” shall have the meaning set forth in Section 7.7 hereof.

“Indebtedness™ of a Person at a particular date shall mean all obligations of such Person
which in accordance with GAAP would be classified upon a balance sheet as liabilitics (except
capital stock and surplus earned or otherwise) and in any event, without limitation by reason of
enumeration, shall include all Hedging Obligations, indebtedness, debt and other similar
monetary obligations of such Person whether direct or guaranteed, and all premiums, if any, due
at the required prepayment dates of such indebtedness, and all indebtedness secured by a Lien
on assels owned by such Person, whether or not such indebtedness actually shall have been
created, assumed or incurred by such Person. Any indebtedness of such Person resulting from
the acquisition by such Person of any assets subject to any Lien shall be deemed, for the
purposes hereof, to be the equivalent of the creation, assumption and incurring of the
indebtedness secured thereby, whether or not actually so created, assumed or incurred.

“Ineligible Security” shall mean any security which may not be underwritten or dealt in
by member banks of the Federal Reserve System under Section 16 of the Banking Act of 1933
(12 U.S.C. Section 24, Seventh), as amended.

“Intellectual Property” shall mean property constituting under any Applicable Law a
patent, patent application, copyright, trademark, service mark, trade name, mask work, trade
secret or license or other right to use any of the foregoing,

“Intellectual Property Claim” shall mean the assertion by any Person of a claim (whether
asserted in writing, by action, suit or proceeding or otherwise) that any Loan Party’s ownership,
use, marketing, sale or distribution of any Inventory, Equipment, Intellectual Property or other
property or asset is violative of any ownership of or right to use any Intellectual Property of such
Person.

“Interest Period” shall mean the period provided for any Eurodoliar Rate Loan pursuant
to Section 2.2(b).

“Interest Rate Hedge” shall mean any foreign exchange contract, currency swap
agreement, futures contract, commodities hedge agreement, interest rate protection agreement,
interest rate futures agreement, interest rate swap agreement, interest rate cap agreement, interest
rate collar agreement, option agreement, or any similar hedging agreement or arrangement, in
each case to the extent entered into by a Person in the ordinary course of business and not for

speculative purposes.

“Inventory™ shall mean and include as to each Loan Party all of such Loan Party’s now
owned or hereafter acquired goods, merchandise and other personal property, wherever located,
to be furnished under any consignment arrangement, contract of service or held for sale or lease,
all raw materials, work in process, finished goods and materials and supplies of any kind, nature
or description which are or might be used or consumed in such Loan Party’s business or used in
selling or furnishing such goods, merchandise and other personal property, and all documents of
title or other documents representing them.

“Inventory Advance Rate” shall have the meaning set forth in Section 2.1(a) hereof.
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“Investment Property” shall mean and include as to each Loan Party, all of such Loan
Party’s now owned or hereafter acquired securities (whether certificated or uncertificated),
securities entitlements, securities accounts, commodities contracts and commodities accounts.

“Issuer” shall mean, with respect to any Letter of Credit, any Person who issues a Letter
of Credit and/or accepts a draft pursuant to the terms hereof, and each of their successors and
assigns (and which may be replaced at the sole discretion of the Agent).

“Leasehold Interests” shall mean all of Borrower’s right, title and interest in and to the
premises located at 790 Windmiller Dr. Pickerington, Ohio 43147.

“Lender” and “Lenders™ shall have the meaning ascribed to such term in the preamble to
this Agreement and shall include each Person which becomes a transferee, successor or assigo of
any Lender.

“Lender-Provided Interest Rate Hedge” shall mean an Interest Rate Hedge which is
provided by any Lender and with respect to which the Agent confinms meets the following
requirements: such Interest Rate Hedge (i) is documented in a2 standard International Swap
Dealer Association Agreement, (ii) provides for the method of calculating the reimbursable
amount of the provider's credit exposure in a reasonable and customary manner, and (iii) is
entered into for hedging (rather than speculative) purposes. The liabilities of any Borrower 1o
the provider of any Lender-Provided Interest Rate Hedge (the “Hedge Liabilities™) shall be
“Obligations™ hereunder, guaranteed obligations under each Guaranty and secured obligations
under each Guarantor Security Agreement and otherwise treated as Obligations for purposes of
each of the Other Documents. The Liens securing the Hedge Liabilities shall be pari passu with
the Liens securing all other Obligations under this Agreement and the Other Documents.

“Letter of Credit Fees™ shall have the meaning set forth in Section 3.2.

“Letter of Credit Borowing” shal! have the meaning set forth in Section 2.12(d).

“Letter of Credit Sublimit” shall mean $10,000,000.

“Letters of Credit™ shall have the meaning set forth in Section 2.9 and shall also include
all Existing Letters of Credit.

“License Agreement” shall mean any agreement between any Loan Party and a Licensor
pursuant to which such Loan Party is authorized to use any Intellectual Property in connection
with the manufacturing, marketing, sale or other distribution of any Inventory of such Loan Party
or otherwise in connection with such Loan Party’s business operations.

“Licensor” shall mean any Person from whom any Loan Party obtains the right to use
(whether on an exclusive or non-exclusive basis) any Intellectual Property in connection with
such Loan Party’s manufacture, marketing, sale or other distribution of any Inventory or
otherwise in connection with such Loan Party’s business operations,

“Licensor/Agent Agreement” shall mean an agreement between Agent and a Licensor, in
form and content satisfactory to Agent, by which Agent is given the unqualified right, vis-a-vis
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such Licensor, to enforce Agent’s Liens with respect to and to dispose of any Loan Party’s
Inventory with the benefit of any Inteliectual Property applicable thereto, irrespective of such
Loan Party’s default under any License Agreement with such Licensor.

“Lien” shall mean any mortgage, deed of trust, pledge, hypothecation, assignment,
security interest, lien (whether statutory or otherwise), Charge, claim or encumbrance, or
preference, priority or other security agreement or preferential arrangement held or asserted in
respect of any asset of any kind or nature whatsoever including any conditional sale or other title
retention agreement, any lease having substantially the same economic effect as any of the
foregoing, and the filing of, or agreement to give, any financing statement under the Uniform
Commercial Code or comparable law of any jurisdiction.

“Lien Waiver Agreement” shall mean an agreement which is executed in favor of Agent
by a Person who owns or occupies premises at which any Collateral may be located from time to
time and by which such Person shall waive any Lien that such Person may ever have with
respect to any of the Collateral and shall authorize Agent from time to time to enter upon the
premises to inspect or remove the Collateral from such premises or to use such premises to store
or dispose of such Inventory.

“Loan Parties” shall mean, collectively, the Borrower and each Subsidiary of the
Borrower that executes this Apreement, and “Loan Party” shall mean any one of them.

“Local Distribution Company” shall mean Cincinnati Gas and Electric Company,
Columbia Gas of Ohio, Inc., Dominion East Ohio Gas Company, and Columbia Gas of
Pennsylvania, and any other local gas distribution company acceptable to the Agent in its sole
discretion.

“Material Adverse Effect” shall mean a material adverse effect on (a) the condition
(financial or otherwise), results of operations, assets, business, properties or prospects of any
Loan Party, (b) any Loan Party’s ability to duly and punctually pay or perform the Obligations in
accordance with the terms thereof, (¢} the value of the Collateral, or Agent’s Liens on the
Collateral or the priority of any such Lien or (d) the practical realization of the benefits of
Agent’s and each Lender’s rights and remedies under this Agreement and the Other Documents.

“Maximum Face Amount” shall mean, with respect to any outstanding Letier of Credit,
the face amount of such Letter of Credit including all automatic increases provided for in such
Letter of Credit, whether or not any such automatic increase has become effective.

“Maximum Revolving Advance Amount™ shall mean (a) for the period commencing on
January 1 through and including March 31 of each calendar year, $40,000,000, (b) for the period

commencing on April 1 through and including October 31 of each calendar year, $25,000,000
and (c) for the period commencing on November 1 through and including December 31 of each
calendar year, $40,000,000.

“Maximum_Undrawn Amount™ shall mean with respect to any outstanding Letter of
Credit, the amount of such Letter of Credit that is or may become available to be drawn,
including all automatic increases provided for in such Letter of Credit, whether or not any such
automatic increase has become effective.
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“Modified Commitment Transfer Supplement” shall have the meaning set forth in
Section 16.3(d).

“Multiemployer Plan” shall mean a “multiemployer plan” as defined in Sections 3(37)
and 4001(a)(3) of ERISA.

“Multiple Employer Plan” shall mean a Plan which has two or more contributing
sponsors (including any Borrower or any member of the Controlled Group) at ieast two of whom
are not under common control, as such a plan is described in Section 4064 of ERISA.

“Net Income™ shall mean, for any period, the consolidated net income (or loss) of the
Loan Parties, determined on a consolidated basis in accordance with GAAP.

“Note” shall mean the Revolving Credit Note.

“Qbligations” shall mean and include any and all loans, advances, debts, liabilities,
obligations, covenants and duties owing by the Loan Parties to Lenders or Agent or to any other
direct or indirect subsidiary or affiliate of Agent or any Lender of any kind or nature, present or
future (including any interest or other amounts accruing thereon after maturity, or afier the filing
of any petition in bankruptcy, or the commencement of any insolvency, reorganization or like
proceeding relating to any Loan Party, whether or not a claim for post-filing or post-petition
interest or other amounts is allowed in such proceeding), whether or not evidenced by any note,
guaranty or other instrurnent, whether arising under any agreement, instrument or document,
(including this Agreement and the Other Documents) whether or not for the payment of money,
whether arising by reason of an extension of credit, opening of a letter of credit, loan, equipment
lease or guarantee, under any Interest Rate Hedge or any other interest or currency swap, future,
option or other similar agreement, or in any other manner, whether arising out of overdrafts or
deposit or other accounts or electronic funds transfers (whether through automated clearing
houses or otherwise) or out of the Agent’s or any Lenders non-receipt of or inability to collect
funds or otherwise not being made whole in connection with depository transfer check or other
similar arrangements, whether direct or indirect (including those acquired by assignment or
participation), absolute or contingent, joint or several, due or to become due, now existing or
hereafier arising, contractual or tortious, liquidated or unliquidated, regardless of how such
indebtedness or liabilities arise or by what agreement or instrument they may be evidenced or
whether evidenced by any agreement or instrument, including, but not limited to, any and all of
each Loan Party's Indebtedness and/or liabilities under this Agreement, the Other Documents or
under any other agreement between Agent or Lenders and any Loan Party and any amendments,
extensions, renewals or increases and all costs and expenses of Agent and any Lender incwrred in
the documentation, negotiation, modification, enforcement, collection or otherwise in connection
with any of the foregoing, including but not limited to reasonable attorneys’ fees and expenses
and all obligations of the Loan Parties to Agent or Lenders to perform acts or refrain from taking
any action. [t is understood that apy obligations of a Loan Party in connection with any Lender-
Provided Interest Rate hedge or any other interest or currency swap, future, option or other
similar agreements to0 any Lender or an Affiliate thereof shall be deemed to relate to this
Agreement and be “Obligations™ hereunder. It is further understood that any obligations of a
Loan Party arising out of overdrafts or deposit or other accounts or electronic funds transfers
(whether through automated clearing bouses or otherwise) or out of the Agent's or any Lender's
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non-receipt of or inability to collect funds or otherwise not being made whole in connection with
a depository transfer check or other similar arrangements with Agent, any Lender or any of their
Affiliates shall be deemed to related to this Agreement and be “Obligations” hereunder. The
term “Obligations™ shall also mean and include all Original Obligations.

“Ordinary Course of Business™ shall mean the ordinary course of Bormrower’s business as
conducted on the Closing Date.

“Original Credit Apreement” means that certain Revolving Credit and Security
Agreement, dated as of January 31, 2005, by and among Borrower, the financial institutions
which are a party thereto (the “Original Lenders™), National City Business Credit, Inc., an Ohio
corporation (*NCBC”), as administrative agent and collateral agent for the Original Lenders and
the Issuer (the “Original Agent”), and National City Bank, a national banking association, as the
Issuer (the “Original Issuer”), as amended by (i) that certain Supplemental Amendment No. 1 to
Revolving Credit and Security Agreement, dated as of September 19, 2005, among Borrower,
the Original Lenders signatory thereto and the Original Agent, (ii) that ccrtain Supplemental
Amendment No. 2 to Revolving Credit and Security Agreement, dated as of December 12, 2005,
among Borrower, the Original Lenders signatory thereto and the Original Agent, (iii) that certain
Supplemental Amendment No. 3 to Revolving Credit and Security Agreement, dated as of
March 31, 2006, among Borrower, the Original Lenders signatory thereto and the Original
Agent, (iv) that certain Supplemental Amendment No. 4 to Revolving Credit and Security
Agreement, dated as of July 17, 2006, among Borrower, the Original Lenders signatory thereto
and the Original Agent, (v) that certain Supplemental Amendment No. 5 to Revolving Credit and
Security Agreement, dated as of August 10, 2006, among Borrower, the Original Lenders
signatory thereto and the Original Agent, (vi) that certain Supplemental Amendment Ne. 6 to
Revolving Credit and Security Agreement, dated as of October 30, 2006, among Borrower, the
Original Lenders signatory thereto and the Original Agent, (vii) that certain Amendment No. 7
and Waiver to Revolving Credit and Security Agreement, dated as of March 22, 2007, among
Borrower, the Original Lenders signatory thereto and the Original Apgent, (viii) that certain
Amendment No. 8 to Revolving Credit and Security Agreement and Waiver, dated as of July 20,
2007, among Borrower, the Original Lenders signatory thereto and the Original Agent, (ix) that
certain Amendment No. 9 to Revolving Credit and Security Agreement, dated as of September
13, 2007, among Borrower, the Original Lenders signatory thereto, the Original Issuer and the
Original Agent, (x) that certain Amendment No. 10 to Revolving Credit and Security Agreement,
dated as of April 23, 2008, among Borrower, the Original Lenders signatory thereto, the Original
Issuer and the Original Agent, (xi) that certain Amendment No. 11 to Revolving Credit and
Security Agreement, dated as of May 13, 2008, among Borrower, the Original Lenders signatory
thereto, the Original Issuer and the Original Agent, (xii) that certain Amendment No. 12 and
Waiver to Revolving Credit and Security Agreement, dated as of July 2, 2008, among Borrower,
the Original Lenders signatory thereto, the Original Issuer and the Original Agent, (xiii) that
certain Amendment No. 13 to Revolving Credit and Security Agreement, dated as of October 22,
2008, among Borrower, the Original Lenders signatory thereto, the Original Issuer and the
Original Agent, (xiv) that certain Amendment No. 14 and Waiver to Revolving Credit and
Security Agreement, dated as of January 10, 2009, among Borrower, the Original Lenders
signatory thereto, the Original Issuer and the Original Agent, and (Xv) that certain Amendment
No. 15 to Revolving Credit and Security Agreement, dated as of December 31, 2009, among
Borrower, the Oniginal Lenders signatory thereto, the Issuer, and the Agent.
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“Original Obligations” has the meaning ascribed thereto in the Recital hereto.

“Other Documents™ shall mean the Note, the Questionnaire, the Letiers of Credit, the
blocked Account Agreements, the Lien Waiver Agreements, any (Guaranty, any Guarantor
Security Agreement, any Lender-Provided Interest Rate Hedge and any and all other agreements,
instruments and documents, including guaranties, pledges, powers of attorney, consents, interest
or currency swap agreements or other similar agreements and all other writings heretofore, now
or hercafter executed by any Borrower or any Guarantor or any other Loan Party and/or
delivered to Agent or any Lender in respect of the transactions contemplated by this Agreement.

“QOut-of-Formula Loans” shall have the meaning set forth in Section 16.2(b).

“Parent” of any Person shall mean a corporation or other entity owning, directly or
indirectly at least 50% of the shares of stock or other ownership interests having ordinary voting
power to elect a majority of the directors of the Person, or other Persons performing similar
functions for any such Person

“Participant™ shall mean each Person who shall be granted the right by any Lender to
participate in any of the Advances and who shall have entered into a participation agreement in
form and substance satisfactory to such Lender.

“Participation Advance” shall have the meaning set forth in Section 2.12(d).

“Participation Commitment™ shall mean each Lender’s obligation to buy a participation
of the Letters of Credit issued hereunder.

“Payee” shall have the meaning set forth in Section 3.10.

“Payment Office” shall mean initially Two Tower Center Boulevard, East Brunswick,
New Jerscy 08816; thereafter, such other office of Agent, if any, which it may designate by
notice to Borrower and to each Lender to be the Payment Office.

“PBGC” shall mean the Pension Benefit Guaranty Corporation established pursuant to
Subtitle A of Title IV of ERISA or any successor.

“Pension Benefit Plan” shall mean at any time any cmployee pension benefit plan
(including a Multiple Employer Plan, but not 2 Multiemployer Plan) which is covered by Title
IV of ERISA or is subject to the minimum funding standards under Section 412 of the Code and
either (i) is maintained by any member of the Controlled Group for employees of any member of
the Controlled Group; or (ii) has at any time within the preceding five years been maintained by
any entity which was at such time a member of the Controlled Group for employees of any entity
which was at such time a member of the Controlled Group.

*“Permitted Encumbrances™ shall mean:
(a)  Liens in favor of Agent for the benefit of Agent and Lenders;
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(b)  Liens for taxes, assessments or other governmental charges not delinquent
or being Properly Contested;

(c)  Liens disclosed in the financial statements referred to in Section 5.5, the
existence of which Agent has consented to in writing;

(d)  deposits or pledges to secure obligations under worker’s compensation,
social security or similar laws, or under unemployment insurance;

()  deposits or pledges to secure bids, tenders, contracts (other than contracts
for the payment of money), leases, statutory obligations, surety and appeal bonds and other
obligations of like nature arising in the Ordipary Course of Business;

(f)  Liens arising by virtue of the rendition, entry or issuance against any
Borrower or any Subsidiary, or any property of any Borrower or any Subsidiary, of any
judgment, writ, order, or decree for so long as each such Lien (x) is in existence for less than 30
consecutive days after it first arises or is being Properly Contested and (y) is at all times junior in
priority to any Liens in favor of Agent;

(8)  mechanics’, workers’, materialmen’s or other like Liens arising in the
Ordinary Course of Business with respect to obligations which are not due or which are being
Properly Contested;

(h)  Liens placed upon fixed assets hereafter acquired to secure a portion of the
purchase price thereof, provided that (x) any such lien shall not encumber any other property of
any Loan Party and (y) the aggregate amount of Indebtedness secured by such Liens incurred as
a result of such purchases during any fiscal year shall not exceed the amount provided for in
Section 7.6;

(i) other Liens incidental to the conduct of any Borrower's business or the
ownership of its property and assets which were not incurred in connection with the borrowing
of money or the obtaining of advances or credit, and which do not in the aggregate materially
detract from Agent’s or Lenders’ rights in and to the Collateral or the value of any Borrower’s
property or assets or which do not materially impair the use thereof in the operation of any
Borrower’s business;

@ Liens disclosed on Schedule 1.2; provided that such Liens shall secure
only those obligations which they secure on the Closing Date and shall not subsequently apply to
any other property or assets of any Loan Party; and

(k)  Liens in favor of Bank of America, N.A, (or its Affiliates), fo secure
obligations under the commodities Interest Rate Hedge described in Section 7.8(vi).

“Person” shall mean any individual, sole proprictorship, partnership, corporation,
business trust, joint stock company, trust, unincorporated organization, association, limited
liability company, limited liability partnership, institution, public benefit corporation, joint
venture, entity or Governmental Body (whether federal, state, county, city, municipal or
otherwise, including any instrumentality, division, agency, body or department thereof).
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“Plan” shall mean any employec benefit plan within the meaning of Section 3(3) of
ERISA (including a Pension Benefit Plan), maintained for employees of any Borrower or any
member of the Controlled Group or any such Plan to which any Borrower or any member of the
Controlled Group is required to contribute on behalf of any of its employees.

“PNC” shall have the meaning set forth in the preamble to this Agreement and shall
extend to all of its successors and assigns.

“Properly Contested”™ shall mean, in the case of any Indebtedness or Lien, as applicable,
of any Person (including any taxes) that is pot paid as and when due or payable by reason of such
Person’s bona fide dispute concerning its liability to pay same or concerning the amount thereof,
(i) such Indebtedness or Lien, as applicable, is being properly contested in good faith by
appropriate proceedings promptly instituted and diligently conducted; (ii) such Person has
established appropriate reserves as shall be required in conformity with GAAP; (iii) the non-
payment of such Indebtedness will not have a Material Adverse Effect and will not result in the
forfeiture of any assets of such Person; (iv) no Lien is imposed upon any of such Person’s assets
with respect to such Indebtedness unless such Lien is at all times junior and subordinate in
priority to the Liens in favor of the Agent (except only with respect to property taxes that have
priority as a matter of applicable state law) and enforcement of such Lien is stayed during the
period prior to the final resolution or disposition of such dispute; (v) if such Indebtedness or
Lien, as applicable, results from, or is determined by the entry, rendition or issuance against a
Person or any of its assets of a judgment, writ, order or decree, enforcement of such judgment,
writ, order or decree is stayed pending a timely appeal or other judicial review; and (vi) if such
contest is abandoned, settled or determined adversely (in whole or in part) to such Person, such
Person forthwith pays such Indebtedness and all penalties, interest and other amounts due in
connection therewith,

“Projections” shall have the meaning set forth in Section 5.5(b) hereof.
“Purchasing CLO™ shall have the meaning set forth in Section 16.3(d) hereof.
“Purchasing Lender” shall have the meaning set forth in Section 16.3(c) hereof.

“Questionnaire” shall mean the Documentation Information Questionnaire and the
responses thereto provided by Bormower and delivered to Agent.

“RCRA” shall mean the Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901 et
seq., as same may be amended from time to time.

“Real Property” shall mean all of each Borrower’s right, title and interest in and to the
owned and leased premises identified on Schedule 4.19 hereto or which is hereafter owned or

leased by any Borrower.

“Receivables” shall mean and include, as to each Loan Party, all of such Loan Party’s
accounts, contract rights, instruments (including those evidencing indebtedness owed to such
Loan Party by its Affiliates), documents, chattel paper (including electronic chattel paper),
general intangibles relating to accounts, drafis and acceptances, credit card receivables and all
other forms of obligations owing to such Loan Party arising out of or in connection with the sale
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or lease of Inventory or the rendition of services, all supporting obligations, guarantees and other
security therefor, whether secured or unsecured, now existing or hereafier created, and whether
or not specifically sold or assigned to Agent hereunder.

“Receivables Advance Rate™ shall have the meaning set forth in Section 2.1(a) hereof.

“Register” shall have the meaning set forth in Section 16.3(e).
“Reimbursement Obligation” shall have the meaning set forth in Section 2.12(b)hereof.
“Release” shall have the meaning set forth in Section 5.7(c)(i) hereof.

“Reportable Event” shall mean a reportable event described in Section 4043(c) of ERISA
or the regulations promulgated thereunder.

“Required Lenders” shall mean Lenders holding at least sixty-six and two-thirds percent
(66 2/3%) of the Advances and, if no Advances are outstanding, shall mean Lenders holding
sixty-six and two thirds-percent (66 2/3%) of the Commitment Percentages.

“Reserve Percentage™ shall mean as of any day the maximum percentage in effect on
such day as prescribed by the Board of Governors of the Federal Reserve System (or any
successor) for determining the reserve requirements (including supplemental, marginal and
emergency reserve requirements) with respect to eurocurrency funding (currently referred to as
“Eurocurrency Liabilities™.

“Revolvinpg Advances™ shall mean Advances made other than Letters of Credit.

“Revolving Credit Note” shall mean, collectively, the promissory notes referred to in
Section 2.1(a) hereof.

“Revolving Interest Rate” shall mean an interest rate per annum equal to (a) the sum of
the Alternate Base Rate plus 1.00% with respect to Domestic Rate Loans and (b) the sum of the
Eurodollar Rate plus 2.75% with respect to Eurodollar Rate Loans.

“SEC” shall mean the Securities and Exchange Commission or any successor thereto.

“Section 20 Subsidiary” shall mean the Subsidiary of the bank holding company
controlling PNC, which Subsidiary has been granted authority by the Federal Reserve Board to
underwrite and deal in certain Ineligible Securities.

“Securities Act” shall mean the Securities Act of 1933, as amended.

“Settlement Date” shall mean the Closing Date and thereafter Wednesday or Thursday of
each week or more frequently if Agent deems appropriate unless such day is not a Business Day
in which case it shall be the next succeeding Business Day.

"Subchapter §" shall mean subchapter S of the Code.
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“Subsidiary” of any Person shall mean a corporation or other entity of whose Equity
Interests having ordinary voting power (other than Equity Interests having such power only by
reason of the happening of a contingency) to elect a majority of the directors of such corporation,
or other Persons performing similar functions for such entity, arec owned, directly or indirectly,
by such Person.

“Subsidiary Stock™ shall mean all of the issued and outstanding Equity Interests of any
Subsidiary owned by any Borrower (not to exceed 65% of the Equity Interests of any Foreign
Subsidiary).

“Term” shall have the meaning set forth in Section 13.1 hereof.

“Termination Event” shall mean (i) a Reportable Event with respect to any Plan or
Multiemployer Plan; (ii) the withdrawal of any Borrower or any member of the Controlled
Group from a Plan or Multiemployer Plan during a plan year in which such entity was a
“substantial employer™ as defined in Section 4001(a)(2) of ERISA; (iit) the providing of notice
of intent to terminate a Plan in a distress termination described in Section 4041(c) of ERISA; (iv)
the institution by the PBGC of proceedings to terminate a Plan or Multiemployer Plan; (v) any
event or condition (a) which might constitute grounds under Section 4042 of ERISA for the
termination of, or the appointment of a trustee to administer, any Plan or Multiemployer Plan, or
(b) that may result in termination of a Multiemployer Plan pursuant to Section 4041A of ERISA;
or (vi) the partial or complete withdrawal within the meaning of Sections 4203 and 4205 of
ERISA, of any Borrower or any member of the Controlled Group from a Multiemployer Plan.

“Taxic_Substance” shall mean and include any material present on the Real Property or
the Leasehold Interests which has beep shown to have significant adverse effect on human health
or which is subject to regulation under the Toxic Substances Control Act (TSCA), 15 U.S.C. §§
2601 et seq., applicable state law, or any other applicable Federal or state laws now in force or
hereafter enacted relating to toxic substances. “Toxic Substance™ includes but is not limited to
asbestos, polychlorinaied biphenyis (PCBs) and lead-based paints.

“Trading with the Enemy Act” shall mean the foreign assets control regulations of the
United States Treasury Department (31 CFR, Subtitle B, Chapter V, as amended) and any
enabling legislation or executive order relating thereto.

“Transferee” shall have the meaning set forth in Section 16.3(d) bereof.

“Unbilled Eligible Recgivable” shall mean a Receivable which would otherwise
constitute an Eligible Receivable but for the fact that no Eligible Invoice exists with respect to
such Receivable with respect to the sale giving rise the Receivable; provided, however that (i)
such Receivable shall be recorded at cost without mark-up until an Eligible Invoice exists, (ii) in
the case of a Receivable that would otherwise be a Guaranteed Eligible Receivables, such
Receivable is not recorded as billed until an Eligible Invoice exists and (iti) such Unbilled
Eligible Receivable is evidenced by a daily delivery report fumished by the applicable pipeline
transmitter. In po event shall any Columbia Gas CHOICE Receivable or any Columbia Gas
Eligible Receivable constitute an Unbilled Eligible Receivable.
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“Undrawn Availability” at a particular date shall mean an amount equal to (2) the lesser
of (i) the Formula Amount or (ii) the Maximum Revolving Advance Amount minus the
Maximum Undrawn Amount of outstanding Letters of Credit, minus (b) the sum of (i) the then
outstanding amount of Advances plus (ii) all amounts due and owing to Borrower’s trade
creditors which are outstanding beyond normal trade terms (without duplication with respect to
any such amount deducted from the Formula Amount), plus (iii) fees and expenses for which
Borrower is liable but which have not been paid or charged to Borrower™s Account.

“Unfinanced Capital Expenditures™ shall mean all Capital Expenditures of Borrower
other than those made utilizing financing provided by the applicable seller or third party lenders.
For the avoidance of doubt, Capital Expenditures made by a Bormower utilizing Revolving
Advances shall be deemed Unfinanced Capital Expenditures.

“Uniform Commercial Code™ shall have the meaning set forth in Section 1.3 hercof.

“USA PATRIOT Act” shall mean the Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, Public Law 107-
56, as the same has been, or shall hereafter be, renewed, extended, amended or replaced.

“Week™ shall mean the time period commencing with the opening of business on a
Wednesday and ending on the end of business the following Tuesday.

1.3.  Uniform Commercial Code Terms. All terms used herein and defined in the
Uniform Commercial Code as adopted in the State of Ohio from time to time (the “Uniform
Commercial Code™) shall have the meaning given therein unless otherwise defined herein.
Without limiting the foregoing, the terms “accounts”, “chattel paper”, “commercial tort claims™,
“instruments”, “general intangibles”, “goods™, “payment intangibles”, “proceeds”, “supporting
obligations™, “securities”, “investment property”, “documents”, “deposit accounts™, “software”,
“Jetter of credit rights”, “inventory”, “equipment” and “fixtures”, as and when used in the
description of Collateral shall have the meanings given to such terms in Articles 8 or 9 of the
Uniform Commercial Code. To the extent the definition of any category or type of collateral is
expanded by any amendment, modification or revision to the Uniform Commercial Code, such
expanded definition will apply automatically as of the date of such amendment, modification or
revision.

1.4. Certain Matters of Construction. The terms “herein”, “hereof” and “‘hereunder”
and other words of similar import refer to this Agreement as a whole and not to any particular
section, paragraph or subdivision. All references herein to Articles, Sections, Exhibits and
Schedules shall be construed to refer to Articles and Sections of, and Exhibits and Schedules to,
this Agreement. Any pronoun used shall be deemed to cover all genders. Wherever appropriate
in the context, terms used herein in the singular also include the plural and vice versa. All
references to statutes and related regulations shall include any amendments of same and any
successor statutes and regulations. Unless otherwise provided, all references to any instruments
or agreements to which Agent is a party, including references to any of the Other Documents,
shall include any and all modifications or amendments thereto and any and all extensions or
renewals thereof. All references herein to the time of day shall mean the time in New York, New
York. Unless otherwise provided, all financial calculations shall be performed with Inventory

{00831320.D0C;5 } 26



valued on a first-in, first-out basis, Whenever the words “including” or “include” shall be used,
such words shall be understood to mean “including, without limitation” or “include, without
limitation”. A Default or Event of Default shall be deemed to exist at all times during the period
commencing on the date that such Default or Event of Default occurs to the date on which such
Default or Event of Default is waived in writing pursuant to this Agreement or, in the case of a
Default, is cured within any period of cure expressly provided for in this Agreement; and an
Event of Default shall *continue” or be “continuing” until such Event of Default has been
waived in writing by the Required Lenders. Any Lien referred to in this Agreement or any of the
Other Documents as having been created in favor of Agent, any agreerment entered into by Agent
pursuant to this Agreement or any of the Other Documents, any payment made by or to or funds
received by Agent pursuant to or as contemplated by this Agreement or any of the Other
Documents, or any act taken or omitted to be taken by Agent, shall, unless otherwise expressly
provided, be created, entered into, made or received, or taken or omitted, for the benefit or
account of Agent and Lenders. Wherever the phrase “to the best of Loan Parties’ knowledge” or
words of similar import relating to the knowledge or the awareness of any Loan Party are used in
this Agreement or Other Documents, such phrase shall mean and refer to (i). the actual
knowledge of a senior officer of any Loan Party or (ii) the knowledge that a senior officer would
have obtained if he had engaged in good faith and diligent performance of his duties, including
the making of such reasonably specific inquiries as may be necessary of the employees or agents
of such Loan Party and a good faith attempt to ascertain the existence or accuracy of the matfer
to which such phrase relates. All covenants hereunder shall be given independent effect so that
if a particular action or condition is not permitted by any of such covenants, the fact that it would
be permitted by an exception to, or otherwise within the limitations of, another covenant shall
not avoid the occurrence of a default if such action is taken or condition exists. In addition, all
representations and warranties hereunder shall be given independent effect so that if a particular
representation or warranty proves to be incorrect or is breached, the fact that another
representation or warranty concerning the same or similar subject matter is correct or is not
breached will not affect the incorrectness of a breach of a representation or warranty hereunder.

1.5. Amendment and Restatement of Original Credit Agreement: No Novation.

(a) Subject to the terms and provisions set forth in this Agreement, and in
reliance upon the representations and warranties of the respective Loan Parties set forth herein
and in the Other Documents, effective as of the Closing Date, the Original Credit Agreement is
hereby amended and restated in its entirety hereby.

(b) Itis expressly understood and agreed by each of the parties hereto that (1)
the Obligations (as such term is defined in this Agreement) include all of the Original
Obligations outstanding or otherwise existing on and as of the date hereof, (ii) the Original
Obligations shall be payable hereafter in accordance with the respective terms and provisions
hereof, and (iii) this Agreement and any promissory notes from time to time issued hereunder
(1) merely re-evidence, ratify, confirm and reaffirm the Original Obligations and (2) are in no
way intended and shall not be deemed or construed to constitute a novation of the Original
Obligations or the Original Credit Agreement (or any promissory notes issued thereunder).

1.6. Reaffirmation of Original Credit Agreement apd Other [.oan Documents. Each
Loan Party, in its respective capacities under the Original Credil Agreement and each of the

100831320.00C;5 } 27



Other Loan Documents (2s defined in the Original Credit Agreement and, in each case, where
applicable, as amended and restated as of the date hereof pursuant to this Agreement or
otherwise) to which it is a party (including in the capacities of bomower, obligor, grantor,
mortgagor, pledgor, guarantor, indemnitor and assignor, as applicable, and each other similar
capacity, if any, in which such Loan Party has granted Liens on all or any part of the properties
or assets of such Loan Party, or otherwise acts as an accommodation party, guarantor, indemnitor
or surety with respect to all or any part of the Obligations), hereby (1) agrees that the terms and
provisions hereof shall not affect in any way any payment, performance, observance or other
obligattons or liabilities of such Loan Party hereunder or under any of the Other Loan
Documents (as defined in the Original Credit Agreement and, in each case, where applicable, as
amended and restated as of the date hereof pursuant to this Agreement or otherwise), all of which
obligations and liabilities shall remain in full force and effect and extend to the further loans,
extensions of credit and other Obligations incurred hereunder and under the Other Documents,
and each of which obligations and liabilities are hereby ratified, confirmed and reaffirmed in all
respects and (ii) to the extent such Loan Party has granted Liens on any of its properties or assets
pursuant to the Original Credit Agreement and/or the Other Loan Documents (as defined in the
Original Credit Agreement and, in each case, where applicable, as amended and restated as of the
date hereof pursuant to this Agreement or otherwise) to secure the prompt and complete
payment, performance and/or observance of all or any part of the Original Obligations,
acknowledges, ratifies, confirms and reaffirms such grant of Liens, and acknowledges and agrees
that all of such Liens are intended and shall be deemed and construed to secure to the fullest
extent set forth therein all now existing and hereafter arising Obligations under and as defined in
this Agreement, as amended, restated, supplemented and otherwise modified and in effect from
time to time.

II. ADVANCES, PAYMENTS.

2.1. Revolving Advances.

(a) Amount of Revolving Advances. Subject to the terms and conditions set
forth in this Agreement including, without limitation, Section 2.1(b), each Lender, severally
and not jointly, will make Revolving Advances to the Borrower in aggregate amounts
outstanding at any time equal to such Lender's Commitment Percentage of the lesser of (x) the
Maximum Revolving Advance Amount less the Maximum Undrawn Amount of outstanding
Letters of Credit or (y) an amount equal to the sum of:

] up to the sum of:

(A) up to ninety-percent (90%), subject to the provisions of
Section 2.1(b) hereof, of Guaranteed Eligible Recetvables, plus

(B) up to eighty-five percent (85%), subject to the provisions of
Section 2.1(b) hereof, of Eligible Receivables (without duplication for
Eligible Receivables which are counted as Guaranteed Eligible
Receivables), plus
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(C)  upto eighty-five percent (85%), subject to the provisions of
Section 2.1(b) hereof, of Unbilled Eligible Receivables, plus

(D)  up to eighty-five percent (85%), subject to the provisions of
Section 2.1(b) hereof, of Columbia Gas Eligible Receivables; plus

(i)  up to the lesser of:

(A)  up to seventy-five percent (75%) of the value of Eligible
Inventory, subject to the provisions of Section 2.1(b), hereof, or

(B) Twelve Million Dollars ($12,000,000) in the aggregate at
any one time, or

(C)  an aggregate amount equal to thirty percent (30%) of the
Maximum Revolving Advance Amount existing at such time, minus

(i) the aggregate Maximum Undrawn Amount of all outstanding
Letters of Credit, minus

(iv)  such reserves as Agent may reasonably deem proper and necessary
from time to time.

The rates derived from Section 2.1(a)(y)(i)(A), (B), (C) and (D) shall be referred to
individually and collectively as the “Receivables Advance Rate.” The rate derived from Section
2.1(a)(y)(ii}(A) shall be referred to as the “Inventory Advance Rate.” The amount derived from
the sum of (x) Sections 2.1(a)(y)({i) and (ii) minus (y) Sections 2.1 (a)(y)(iii) and (iv) at any time
and from time to time shall be referred to as the “Formula Amount”. In calculating the Formula
Amount, the reduction for the aggregate Maximum Undrawn Availability for all outstanding
Letters of Credit shall be decreased by the amount of any monies in the cash collateral account
pursuant to Section 3.2(b) of this Agreement. The Revolving Advances shall be evidenced by
one or more secured promissory notes (collectively, the “Revolving Credit Note”) substantially
in the form attached hereto as Exhibit 2.1(a). Without in any way limiting the Agent’s general
ability to set or otherwise impose reserves as set forth in Section 2.1(a)(y)(iv), the Agent
specifically may impose a reserve under this Section 2.1 in the event that the credit rating of
Columbia Gas (as reported by Moody’s Investor Service, Inc. and/or Standard and Poor’s Rating
Services) is al any time lowered, such reserve to be in such amount and for such duration as the
Agent deems proper and necessary, in its sole discretion.

(b} Discretionary Rights. The Advance Rates may be increased or decreased
by Agent af any time and from time to time in the exercise of its reasonable discretion. Each
Borrower consents to any such increases or decreases and acknowledges that decreasing the
Advance Rates or increasing or imposing reserves may limit or restrict Advances requested by
Borrower. The rights of Agent under this subsection arc subject to the provisions of Section

16.2(b).
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2.2.  Procedure for Revolving Advances Borrowing.

(a) Borrower may notify Agent prior to 10:00 am. on a Business Day of a
Borrower’s request to incur, on that day, a Revolving Advance hereunder. Should any amount
required to be paid as interest hereunder, or as fees or other charges under this Agreement or
any other agreement with Agent or Lenders, or with respect to any other Obligation, become
due, same shall be deemed a request for a Revolving Advance maintained as 4 Domestic Rate
Loan as of the date such payment is due, in the amount required to pay in full such interest, fee,
charge or Obligation under this Agreement or any other agreement with Agent or Lenders, and
such request shall be irrevocable.

(b) Notwithstanding the provisions of subsection (a) above, in the event any
Borrower desires to obtain a Eurodollar Rate Loan, Borrower shall give Agent written notice
by no later than 10:00 a.m. on the day which is three (3) Business Days prior to the date such
Eurodollar Rate Loan is to be borrowed, specifying (i) the date of the proposed borrowing
(which sha]l be a Busiress Day), (ii) the type of borrowing and the amount on the date of such
Advance to be borrowed, which amount shall be in an aggregate principal amount that is not
less than $1,000,000 and integral multiples of $100,000 in excess thereof, and (iii) the duration
of the first Interest Period therefor. Interest Periods for Eurodollar Rate Loans shall be for one,
two, or three months; provided, if an Interest Period would end on a day that is not a Business
Day, it shall end on the next succeeding Business Day unless such day falls in the pext
succeeding calendar month in which case the Interest Period shall end on the next preceding
Business Day. No Eurodollar Rate Loan shall be made available to any Borrower during the
continuance of a Default or an Event of Default. Afier giving effect to each requested
Eurodollar Rate Loan, including those which are converted from a Domestic Rate Loan under
Section 2.2(d), there shall not be outstanding more than five (5) Eurodollar Rate Loans, in the

aggregate.

(c) Each Interest Period of a Eurodollar Rate Loan shall commence on the
date such Eurodollar Rate Loan is made and shall end on such dale as Borrower may elect as
set forth 1n subsection (b)(iit) above provided that the exact length of each Interest Period shall
be determined in accordance with the practice of the interbank market for offshore Dollar
deposits and no Interest Period shall end afier the last day of the Term.

Borrower shall elect the initial Interest Period applicable to a Eurodollar Rate Loan by its
notice of borrowing given to Agent pursuant to Section 2.2(b) or by its notice of conversion
given to Agent pursuant to Section 2.2(d), as the case may be. Borrower shall elect the duration
of each succeeding Interest Period by giving irrevocable written potice to Agent of such duration
not later than 10:00 a.m. on the day which is three (3) Business Days prior to the last day of the
then current Interest Period applicable to such Eurodollar Rate Loan. If Agent does not receive
timely notice of the Interest Period elected by Bomrower, Bommower shall be deemed to have
elected to convert to a Domestic Rate Loan subject to Section 2.2(d) hereinbelow.

(d) Provided that no Event of Default shall have occurred and be continuing,
Borrower may, on the last Business Day of the then current Interest Period applicable to any
outstanding Eurodollar Rate Loan, or on any Business Day with respect to Domestic Rate
Loans, convert any such loan into a loan of another type in the same aggregate principal
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amount provided that any conversion of a Eurodollar Rate Loan shall be made only on the last
Business Day of the then current Interest Period applicable to such Eurodollar Rate Loan. If
Bormrower desires to convert a loan, Borrower shall give Agent written notice by no later than
10:00 a.m. (i) on the day which is three (3) Business Days’ prior to the date on which such
conversion is to occur with respect to a conversion from a Domestic Rate Loan fo a Eurodollar
Rate Loan, or (ii) on the day which is one (1) Business Day prior to the date on which such
conversion is 1o occur with respect to a conversion from a Eurodollar Rate Loan to a Domestic
Rate Loan, specifying, in each case, the date of such conversion, the Joans to be converted and
if the conversion is from a Domestic Rate Loan to any other type of loan, the duration of the
first Interest Period therefor.

(e) Atits option and upon written notice given prior to 10:00 a.m. (New York
time) at least three (3) Business Days” prior to the date of such prepayment, any Borrower may
prepay the Eurodollar Rate Loans in whole at any time or in part from time to time with
accrued interest on the principal being prepaid to the date of such repayment. Such Bomrower
shall specify the date of prepayment of Advances which are Eurodollar Rate L.oans and the
amount of such prepayment. In the event that any prepayment of a Eurodollar Rate Loan is
required or permitted on a date other than the last Business Day of the then current Interest
Penod with respect thereto, such Borrower shall indemnify Agent and Lenders therefor in
accordance with Section 2.2(f) hereof.

(f) Borrower shall indemnify Agent and Lenders and hold Agent and Lenders
harmless from and against any and all losses or expenses that Agent and Lenders may sustain
or incur &s a consequence of any prepayment, conversion of or any default by any Borrower in
the payment of the principal of or interest on any Eurodollar Rate Loan or failure by any
Bomower to complete a borrowing of, a prepayment of or conversion of or to a Eurodollar Rate
Loan after notice thereof has been given, including, but not limited to, any interest payable by
Apgent or Lenders to lenders of funds obtained by it in order to make or maintain its Eurodollar
Rate Loans hereunder. A certificate as to any additional amounts payable pursuant to the
foregoing sentence submitted by Agent or any Lender to Borrower shall be conclusive absent

manifest error,

(g) Notwithstanding any other provision hereof, if any Applicable Law, or any
change therein or in the interpretation or application thereof, shall make it unfawful for any
Lender (for purposes of this subsection (g), the term “Lender” shall include any Lender and the
office or branch where any Lender or any corporation or bank controlling such Lender makes
or maintains any Eurodollar Raie Loans) to make or maintain its Eurodollar Rate Loans, the
obligation of Lenders to make Eurodollar Rate Loans hereunder shall forthwith be cancelled
and Borrower shall, if any affected Eurodollar Rate Loans are then outstanding, promptly upon
request from Agent, either pay all such affected Eurodollar Rate Loans or convert such affected
Eurodollar Rate Loans into loans of another type. If any such payment or conversion of any
Eurodollar Rate Loan is made on a day that is not the last day of the Interest Period applicable
to such Eurodollar Rate Loan, Borrower shall pay Agent, upon Agent’s request, such amount
or amounts as may be necessary to compensate Lenders for any loss or expense sustained or
incurred by Lenders in respect of such Eurodollar Rate Loan as a result of such payment or
conversion, including (but not limited to) any interest or other amounts payable by Lenders to
lenders of funds obtained by Lenders in order to make or maintain such Eurodollar Rate Loan.
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A certificate as to any additional amounts payable pursuant to the foregoing sentence submitted
by Lenders to Borrower shall be conclusive absent manifest error.

2.3. Disbursement of Advance Proceeds. All Advances shall be disbursed from
whichever office or other place Agent may designate from time to time and, together with any
and all other Obligations of Borrower to Agent or Lenders, shall be charged to Bomower’s
Account on Agent’s books. During the Term, Borrower may use the Revolving Advances by
borrowing, prepaying and reborrowing, all in accordance with the terms and conditions hereof.
The proceeds of each Revolving Advance requested by Borrower or deemed to have been
requested by Borrower under Section 2.2 hereof shall, with respect to requested Revolving
Advances to the extent Lenders make such Revolving Advances, be made available to the
applicable Borrower on the day so requested by way of credit to such Bomrower’s operating
account at PNC, or such other bank as Borrower may designate following notification to Agent,
in immediately available federal funds or other immediately available funds or, with respect to
Revolving Advances deemed to have been requested by any Borrower, be disbursed to Agent to
be applied to the outstanding Obligations giving risc to such deemed request.

24. [INTENTIONALLY OMITTED]

2.5. Meaximum Advances. The aggregate balance of Revolving Advances outstanding
at any time shall not exceed the lesser of (a) the Maximum Revolving Advapce Amount or (b)
the Formula Amount, less, in each case, the aggregate Maximum Undrawn Amount of all issued
and ouistanding Letters of Credit.

26. Repavment of Advances.

(a) The Revolving Advances shall be due and payable in full on the last day
of the Term subject to earlier prepayment as herein provided.

(b) Borrower recognizes that the amounts evidenced by checks, notes, drafis
or any other items of payment relating to and/or proceeds of Collateral may not be collectible
by Agent on the date received. In consideration of Agent’s agreement to conditionally credit
Borrower’s Account as of the Business Day on which Agent receives those items of payment,
each Borrower agrees that, in computing the charges under this Agreement, all items of
payment shall be deemed applied by Agent on account of the Obligations one (1) Business Day
after (i) the Business Day Agent receives such payments via wire transfer or electronic
depository check or (ii) in the case of payments received by Agent in any other form, the
Business Day such payment constitutes good funds in Agent’s account. Agent is not, however,
required to credit Borrower’s Account for the amount of any item of payment which is
unsatisfactory to Agent and Agent may charge Borrower’s Account for the amount of any item
of payment which is returned to Agent unpaid.

(c) Al payments of principal, interest and other amounts payable hereunder,
or under any of the Other Documents shall be made to Agent at the Payment Office not later
than 1:00 P.M. (New York time) on the due date therefor in lawful money of the United States
of America in federal funds or other funds immediately available to Agent. Agent shall have

(00831320.D0C;5 } 32



the right o effectuate payment on any and all Obligations due and owing hereunder by
charging Borrower’s Account or by making Advances as provided in Section 2.2 hereof.

(d) Borrower shall pay principal, interest, and all other amounts payable
hereunder, or under any related agreement, without any deduction whatsoever, including, but
not limited to, any deduction for any setoff or counterclaim.

2.7. Repayment of Excess Advances. The aggregate balance of Advances outstanding
at any time in excess of the maximum amount of Advances permitted hereunder shall be
immediately due and payable without the necessity of any demand, at the Payment Office,
whether or not a Default or Event of Default has occurred.

2.8. Statement of Account. Agent shall maintain, in accordance with its customary
procedures, a loan account (“Borrower’s Account™) in the name of Borrower in which shall be
recorded the date and amount of each Advance made by Agent and the date and amount of each
payment in respect thereof, provided, however, the failure by Agent to record the date and
amount of any Advance shall not adversely affect Agent or any Lender. Each month, Agent
shall send to Borrower a statement showing the accounting for the Advances made, payments
made or credited in respect thereof, and other transactions between Agent and Borrower during
such month. The monthly statements shall be deemed comrect and binding upon Borrower in the
absence of manifest error and shall constitute an account stated between Lenders and Borrower
unless Agent receives a written statement of Borrower’s specific exceptions thereto within thirty
(30) days after such statement is received by Borrower. The records of Agent with respect to the
loan account shall be conclusive evidence absent manifest error of the amounts of Advances and
other charges thereto and of payments applicable thereto.

2.9.  Letters of Credit. Subject to the terms and conditions hereof, Agent shall issue or
cause the issuance of standby and/or trade letters of credit (“Letters of Credit™) for the account of
Borrower; provided, however, that the Agent will not be required to issue or cause to be issued
any Letters of Credit to the extent that the issuance thereof would then cause the sum of (i) the
outstanding Revolving Advances plus (ii) the Maximum Undrawn Amount of all outstanding
Letters of Credit to exceed the lesser of (x) the Maximmum Revolving Advance Amount less the
maximutm Undrawn Amount of all outstanding Letters of Credit or (y) the Formula Amount.
The Maximum Undrawn Amount of outstanding Letters of Credit shall not exceed in the
aggregate at any time the Letter of Credit Sublimit. All disbursements or payments related to
Letters of Credit shall be deemed to be Domestic Rate Loans consisting of Revolving Advances
and shall bear interest at the Revolving Interest Rate for Domestic Rate Loans; Letters of Credit
that have not been drawn upon shall not bear interest. It is expressly understood and agreed by
each of the parties hereto that the Existing Letfers of Credit shall (i) constitute and be deemed to
be Letters of Credit for all purposes of this Agreement and the Other Documents, and (ii) remain
in full force and effect. Borrower hercby ratifies, confirms and reaffirms in all respects its
obligations under and with respect to the Existing Letters of Credit.

2.10. Issuance of Letters of Credit.

(a) Borrower may request Agent to issue or cause the issuance of a Letter of
Credit by delivering to Agent at the Payment Office, prior to 10:00 am. (New York time), at
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least five (5) Business Days’ prior to the proposed date of issuance, Agent’s form of Letter of
Credit Application (the “Letter of Credit Application”) completed to the satisfaction of Agent;
and, such other certificates, documents and other papers and information as Agent may
reasonably request, Borrower, also bas the right to give instructions and make agreements with
respect to any application, any applicable letier of credit and security agreement, any
applicable letter of credit reimbursement agreement and/or any other applicable agreement, any
letter of credit and the disposition of documents, disposition of any unutilized funds, and to
agree with Agent upon any amendment, extension or renewal of any Letter of Credit.

(b) Each Letter of Credit shell, among other things, (i) provide for the
payment of sight drafts, other written demands for payment, or acceptances of usance drafts
when presented for honor thereunder in accordance with the terms thereof and when
accompanied by the documents described therein and (ii) have an expiry date pot later than
twenty-four (24) months after such Letter of Credit’s date of issuance and in no event later than
the last day of the Term. Each standby Letter of Credit shall be subject either to the Uniform
Customs and Practice for Documentary Credits as most recently published by the International
Chamber of Commerce at the time a Letter of Credit is issued (the “UCP™) or the International
Standby Practices (ISP98 International Chamber of Commerce Publication Number 590) (the
“ISP98 Rules™)), and any subsequent revision thereof at the time a standby Letter of Credit is
issued, as determined by Agent, and each trade Letter of Credit shall be subject to the UCP.

(c) Agent shall use its reasonable efforts to notify Lenders of the request by
Borrower for a Letter of Credit hereunder.

2.11. Requirements For Issuance of Letters of Credit.

(a) Borrower shall authorize and direct any Issuer to name the Borrower as
the “Applicant” or “Account Party” of each Letter of Credit. If Agent is not the Issuer of any
Letter of Credit, Borrower shall authorize and direct the Issuer to deliver to Agent all
instruments, documents, and other writings and property received by the Issuer pursuant to the
Letter of Credit and to accept and rely upon Agent's instructions and agreements with respect
to all matters arising in connection with the Letter of Credit, the application therefor or any
acceptance therefor.

(b) In connection with all Letters of Credit issued or caused to be issued by
Agent under this Agreement, each Borrower hereby appoints Agent, or its designee, as its
attorney, with full power and authority if an Event of Default shall have occurred, (i) to sign
and/or endorse such Borrower’s name upon any warehouse or other receipts, letter of credit
applications and acceptances, (ii) to sign such Borrower’s name on bills of lading; (iii) to clear
Inventory through the United States of America Customs Department (“Customs™) in the name
of such Borrower or Agent or Agent’s designee, and to sign and deliver to Customs officials
powers of attorney in the name of such Borrower for such purpose; and (iv) to complete in
such Borrower’s name or Agent's, or in the name of Agent’s designee, any order, sale or
transaction, obtain the necessary documents in connection therewith, and collect the proceeds
thereof. Neither Agent nor its attorneys will be liable for any acts or omissions nor for any
error of judgment or mistakes of fact or law, except for Agent’s or its attorney’s willful
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misconduct. This power, being coupled with an interest, is irrevocable as long as any Letters
of Credit remain outstanding.

2.12. Dishursements, Reimbursement.

(a) Immediately upon the issuance of each Letter of Credit, each Lender shall
be deemed to, and hereby irrevocably and unconditionally agrees to, purchase from Agent 2
participation in such Letter of Credit and each drawing thereunder in an amount equal to such
Lender’s Commitment Percentage of the Maximum Face Amount of such Letter of Credit and
the amount of such drawing, respectively.

(b} In the event of any request for a drawing under a Letter of Credit by the
beneficiary or transferee thereof, Agent will promptly notify Borrower. Provided that
Borrower shall have received such notice, the Borrower shall reimburse (such obligation to
reimburse Agent shall sometimes be referred to as a “Reimbursement Obligation™) Agent prior
1o 12:00 Noon, New York time on each date that an amount is paid by Agent under any Letter
of Credit (each such date, a “Drawing Date”) in an amount equal to the amount so paid by
Agent. In the event Borrower fail to reimburse Agent for the full amount of any drawing under
any Letter of Credit by 12:00 Noon, New York time, on the Drawing Date, Agent will
promptly notify each Lender thereof, and Borrower shall be deemed to have requested that a
Revolving Advance maintained as a Domestic Rate Loan be made by the Lenders to be
disbursed on the Drawing Date under such Letter of Credit, subject to the amount of the
unutilized portion of the lesser of Maximum Revolving Advance Amount or the Formula
Amount and subject to Section 8.2 hereof. Any notice given by Agent pursuant to this Section
2.12(b) may be oral if immediately coofirmed in writing; provided that the lack of such an
immediate confirmation shall not affect the conclusiveness or binding effect of such notice.

(c) Each Lender shall upon any notice pursuant to Section 2.12(b) make
available to Agent an amount in immediately available funds equal to its Commitment
Percentage of the amount of the drawing, whereupon the participating Lenders shall (subject to
Section 2.12(d)) each be deemed to have made a Revolving Advance maintained as a Domestic
Rate Loan to Borrower in that amount. If any Lender so notified fails to make available to
Agent the amount of such Lender’s Commitment Percentage of such amount by no later than
2:00 p.m., New York time on the Drawing Date, then interest shall accrue on such Lender's
obligation to make such payment, from the Drawing Date to the date on which such Lender
makes such payment (i) at a rate per annum equal to the Federal Funds Effective Rate during
the first three days following the Drawing Date and (ji) at a rate per annum equal to the rate
applicable to Revolving Advances maiotained as a Domestic Rate Loans on and after the
fourth day following the Drawing Date. Agent will promptly give notice of the occurrence of
the Drawing Daie, but failure of Agent to give any such notice on the Drawing Date or in
sufficient time to enable any Lender to effect such payment on such date shall not relieve such
Lender from its obligation under this Section 2.12(c), provided that such Lender shall not be
obligated to pay interest as provided in Section 2.12(c) (i) and (ii) until and commencing from
the date of receipt of notice from Agent of a drawing.

(d) With respect to any unreimbursed drawing that is not converted into a
Revolving Advance maintained as a Domestic Rate Loan to Borrower in whole or in part as
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contemplated by Section 2.12(b), because of Borrower® failure to satisfy the conditions set
forth in Section 8.2 (otber than any notice requirements) or for any other reason, Borrower
shall be deemed to have incurred from Agent a borrowing (each a “Letter of Credit
Borrowing™) in the amount of such drawing. Such Letter of Credit Borrowing shall be due and
payable on demand (togetber with interest) and shall bear interest at the rate per annum
applicable to a Revolving Advance maintained as a Domestic Rate Loan. Each Lender’s
payment to Agent pursuant to Section 2.12(c) shall be deemed to be a payment in respect of its
participation in such Letter of Credit Borrowing and shall constitute a “Participation Advance”
from such Lender in satisfaction of its Participation Commitment under this Section 2.12.

(e) Each Lender's Participation Commitment shall continue until the last to
occur of any of the following events: (x) Agent ceases to be obligated to issue or cause 1o be
issued Letters of Credit hereunder; (y) no Letter of Credit issued or created hereunder remains
outstanding and uncancelled and (z) all Persons (other than the Borrower) have been fully
reimbursed for all payments made under or relating to Letters of Credit.

2.13. Repavment of Participation Advances.

{8) Upon (and only upon) receipt by Agent for its account of immediately
available funds from Borrower (i) in reimbursement of any payment made by the Agent under
the Letter of Credit with respect to which any Lender has made a Participation Advance to
Agent, or (ii) in payment of interest on such a payment made by Agent under such a Letter of
Credit, Agent will pay to each Lender, in the same funds as those received by Agent, the
amount of such Lender’s Commitment Percentage of such funds, except Agent shall retain the
amount of the Commitment Percentage of such funds of any Lender that did not make a

Participation Advance in respect of such payment by Agent.

(b) If Agent is required at any time to return to Borrower, or to a trustee,
receiver, liquidator, custodian, or any official in any insolvency proceeding, any portion of the
payments made by Borrower to Agent pursuant to Section 2.13(a) in reimbursement of a
payment made under the Letter of Credit or interest or fec thereon, each Lender shall, on
demand of Agent, forthwith return to Agent the amount of its Commitment Percentage of any
amounts so returned by Agent plus interest at the Federal Funds Effective Rate,

2.14. Documentation. Borrower agrees to be bound by the terms of the Letter of Credit
Application and by Agent’s interpretations of any Letter of Credit issued on behalf of such
Borrower and by Agent’s written regulations and customary practices relating to letters of credit,
though Agent’s interpretations may be different from such Borrower’s own. In the eveni of a
conflict between the Letter of Credit Application and this Agreement, this Agreement shall
govern, It is understood and agreed that, except in the case of gross negligence or willful
misconduct (as determined by a court of competent jurisdiction in a final non-appealable
judgment), Agent shall not be liable for any error, negligence and/or mistakes, whether of
omission or commission, in following the Borrower’s instructions or those contained in the
Letters of Credit or any modifications, amendments or supplements thereto.

2.15. Determination to Honor Drawing Request In determining whether to honor any
request for drawing under any Letter of Credit by the beneficiary thereof, Agent shall be
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responsible only to determine that the docurnents and certificates required to be delivered under
such Letter of Credit have been delivered and that they comply on their face with the
requirements of such Letter of Credit and that any other drawing condition appearing on the face
of such Letter of Credit has been satisfied in the manner so set forth.\

2.16. Nature of Participation and Reimburscment Obligations. Each Lender’s

obligation in accordance with this Agreement to make the Revolving Advances or Participation
Advances as a result of a drawing under a Letter of Credit, and the obligations of Borrower to
reimburse Agent upon a draw under a Letter of Credit, shall be absolute, unconditional and
irrevocable, and shall be performed strictly in accordance with the terms of this Section 2.16
under all circumstances, including the following circumstances:

] any set-off, counterclaim, recoupment, defense or other right
which such Lender may have against Agent, Borrower or any other Person for any
reason whatsoever;

(i)  the failure of Borrower or any other Person to comply, in
connection with a Letter of Credit Borrowing, with the conditions set forth in this
Agreement for the making of a Revolving Advance, it being acknowledged that
such conditions are not required for the making of a Letter of Credit Borrowing
and the obligation of the Lenders to make Participation Advances under Section
2.12;

(iif)  any lack of validity or enforceability of any Letter of Credit;

(iv}  any claim of breach of warranty that might be made by Borrower
or any Lender against the beneficiary of a Letter of Credit, or the existence of any
claim, set-off, recoupment, counterclaim, cross<claim, defense or other right
which Borrower or any Lender may have at any time against a beneficiary, any
successor beneficiary or any transferee of any Letter of Credit or the proceeds
thereof (or any Persons for whom any such transferee may be acting), Agent or
any Lender or any other Person, whether in connection with this Agreement, the
transactions contemplated herein or any unrelated transaction (including any
underlying transaction between Borrower or any Subsidiaries of Borrower and the
beneficiary for which any Letter of Credit was procured);

(v)  tbe lack of power or authority of any signer of (or any defect in or
forgery of any signature or endorsement on) or the form of or lack of validity,
sufficiency, accuracy, enforceability or genuineness of amy draft, demand,
instrument, certificate or other document presented under or in connection with
any Letter of Credit, or any fraud or alleged fraud in connection with any Letter of
Credit, or the transport of any property or provisions of services relating to a
Letter of Credit, in each case even if Agent or any of Agent’s Affiliates has been
notified thereof;
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(vi)  payment by Agent under any Letier of Credit against presentation
of a demand, draft or certificate or other document which does not comply with
the terms of such Letter of Credit;

(vii) the solvency of, or any acts or omissions by, any beneficiary of any
Letter of Credit, or any other Person having a role in any transaction or obligation
relating to a Letter of Credit, or the existence, nature, quality, quantity, condition,
value or other characteristic of any property or services relating to a Letter of
Credit;

(viti) any failure by the Agent or any of Agent’s Affiliates to issue any
Letter of Credit in the form requested by Borrower, unless the Agent has received
written notice from Borrower of such failure within three (3) Business Days after
the Agent shall have furished Borrower a copy of such Letter of Credit and such
error is material and no drawing has been made thereon prior to receipt of such
notice;

(ix) any Material Adverse Effect on Borrower or any Guarantor;

(x)  any breach of this Agreement or any Other Document by any party
thereto;

(xi)  the occurrence or continuance of an insolvency proceeding with
respect to Borrower or any Guarantor;

(xii) the fact that a Default or Event of Default shall have occurred and
be continuing;

(xiii) tbe faci that the Term shall have expired or this Agreement or the
Obligations hereunder shall have been terminated; and

(xiv) any other circumstance or happening whatsoever, whether or not
similar to any of the foregoing.

2.17. Indemnity. In addition to amounts payable as provided in Section 16.5, Borrower
hereby agrees to protect, indemnify, pay and save harmless Agent and any of Agent’s Affiliates
that have issued a Letter of Credit from and against any and all claims, demands, liabilities,
damages, taxes, penalties, interest, judgments, losses, costs, charges and expenses (including
reasonable fees, expenses and disbursements of counsel and allocated costs of internal counsel)
which the Agent or any of Agent’s Affiliates may incur or be subject to as a consequence, direct
or indirect, of the issuance of any Letter of Credit, other than as a result of (A) the gross
negligence or willful misconduct of the Agent as determnined by a final and non-appealable
judgment of a court of competent jurisdiction or (b) the wrongful dishonor by the Agent or any
of Agent’s Affiliates of a proper demand for payment made under any Letter of Credit, except if
such dishonor resulted from any act or omission, whether rightful or wrongful, of any present or
future de jure or de facto Governmental Body (all such acts or omissions herein called

“Governmental Acts™).
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2.18. Liability for Acts and Omissions. As between Borrower and Agent and Lenders,
Borrower assumes all risks of the acts and omissions of, or misuse of the Letters of Credit by, the
respective beneficiaries of such Letters of Credit In furtherance and not in limitation of the
respective foregoing, Agent shall not be responsible for: (i) the form, validity, sufficiency,
accuracy, genuineness or fegal effect of any document submitted by any party in cormection with
the application for an issuance of any such Letter of Credit, even if it should in fact prove to be
in any or all respects invalid, insufficient, inaccurate, fraudulent or forged (even if Agent shall
have been notified thereof); (ii) the validity or sufficiency of any instrument transferring or
assigning or purporting to transfer or assign any such Letter of Credit or the rights or benefits
thereunder or proceeds thereof, in whole or in part, which may prove to be invalid or ineffective
for any reason; (jii) the failure of the beneficiary of any such Letter of Credit, or any other party
to which such Letter of Credit may be transferred, to comply fully with any conditions required
in order to draw upon such Letter of Credit or any other claim of Bomrower agaipst any
beneficiary of such Letter of Credit, or any such transferee, or any dispute between or among any
Borrower and any beneficiary of any Letter of Credit or any such transferee; (iv) errors,
omissions, interruptions or delays in transmission or delivery of any messages, by mail, cable,
facsimile, telex or otherwise, whether or not they be in cipher; (v) errors in interpretation of
technical termns; (vi) any loss or delay in the transmission or otherwise of any docurnent required
in order to make a drawing under any such Letier of Credit or of the proceeds thereof; (vii) the
misapplication by the beneficiary of any such Letter of Credit of the proceeds of any drawing
under such Letter of Credit; or (viii) any consequences arising from causes beyond the control of
Agent, including any governmental acts, and none of the above shall affect or impair, or prevent
the vesting of, any of Agent’s rights or powers hereunder. Nothing in the preceding sentence
shall relieve Agent from liability for Agent’s gross negligence or willful misconduct (as
determined by a court of competent jurisdiction in a final non-appealable judgment) in
conpection with actions or omissions described in such clauses (i) through (viii) of such
sentence. In no event shall Agent or Agent’s Affiliates be liable to Borrower for any indirect,
consequential, incidental, punitive, exemplary or special damages or expenses (including without
limitation attorneys’ fees), or for any damages resulting from any change in the value of any
property relating to a Letter of Credit.

Without limiting the generality of the foregoing, Agent and each of its Affiliates (i) may
rely on any oral or other communication believed in good faith by Agent or such Affiliate to
have been authorized or given by or on behalf of the applicant for a Letter of Credit, (i) may
honor any presentation if the documents presented appear on their face substantially to comply
with the terms and conditions of the relevant Letter of Credit; (iii) may honor a previously
dishopored presentation under a Letter of Credit, whether such dishonor was pursuant to a court
order, to settle or compromise any claim of wrongful dishonor, or otherwise, and shall be entitled
to reimbursement to the same extent as if such presentation had initially been honored, together
with any interest paid by Agent or its Affiliates; (iv) may honor any drawing that is payable upon
presentation of a statement advising negotiation or payment, upon receipt of such statement
(even if such statement indicates that a draft or other document is being delivered separately),
and shall not be liable for any failure of any such draft or other document to arrive, or to conform
in any way with the relevant Letter of Credit; (v) may pay any paying or negotiating bank
claiming that it rightfully honored under the laws or practices of the place where such bank is
located; and (vi) may settle or adjust any claim or demand made on Agent or its Affiliate in any
way related to any order issued at the applicant’s request to an air cartier, a letter of guarantee or
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of indemnity issued to a carrier or any similar document (each an “Order”) and honor any
drawing in connection with any Leiter of Credit that is the subject of such Order,
notwithstanding that any drafts or other documents presented in connection with such Letter of
Credit fail to conform in any way with such Letter of Credit.

In furtherance and extension and not in limitation of the specific provisions set forth
above, any action taken or omitted by Agent under or in connection with the Letters of Credit
issued by it or any documents and certificates delivered thereunder, if taken or omifted in good
faith and without gross negligence (as determined by a court of competent jurisdiction in a final
non-appealable judgment), shall not put Agent under any resulting liability to any Borrower or
any Lender.

2.19. Additional Payments. Any sums expended by Agent or any Lender due to any
Borrower’s failure to perform or comply with its obligations under this Agreement or any Other
Document including any Borrower’s obligations under Sections 4.2, 4.4, 4.12, 4.13, 4.14 and 6.1
hereof, may be charged to Bormmower’s Account as a Revolving Advance and added to the
Obligations.

2.20. Manner of Borrowing and Payment.

(a) Each borrowing of Revolving Advances shall be advanced according to
the applicable Commitment Percentages of Lenders.

(b) Each payment (including each prepayment) by Borrower on account of the
principal of and interest on the Revolving Advances, shall be applied to the Revolving
Advances pro rata according to the applicable Commitment Percentages of Lenders. Except as
expressly provided herein, all payments (including prepayments) to be made by any Borrower
on account of principal, interest and fees shall be made without set off or counterclaim and
shall be made to Agent on behalf of the Lenders to the Payment Office, in each case on or prior
to 1:00 P.M., New York time, in Dollars and in immediately available funds.

(c) (i) Notwithstanding anything to the contrary contained in Sections 2.20(a)
and (b) hereof, commencing with the first Business Day following the Closing Date, each
borrowing of Revolving Advances shall be advanced by Agent and each payment by any
Borrower on account of Revolving Advances shall be applied first to those Revolving
Advances advanced by Agent. On or before 1:00 P.M., New York time, on each Settlement
Date commencing with the first Settlement Date following the Closing Date, Agent and
Lenders shall make certain payments as follows: (I) if the aggregate amount of new Revolving
Advances made by Agent during the preceding Week (if any) exceeds the aggregate amount of
repayments applied to outstanding Revolving Advances during such preceding Week, then
each Lender shall provide Agent with funds in an amount equal to its applicable Commitment
Percentage of the difference between (w) such Revolving Advances and (x) such repayments
and (II) if the aggregate amount of repayments applied to outstanding Revolving Advances
during such Week exceeds the aggregate amount of new Revolving Advances made during
such Week, then Agent shall provide each Lender with finds in an amount equal to its
applicable Commitment Percentage of the difference between (y) such repayments and (z) such
Revolving Advances.
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(i)  Each Lender shall be entitled to earn interest at the applicable
Revolving Interest Rate on outstanding Advances which it has funded.

(i) Promptly following each Settlement Date, Agent shall submit to
each Lender a certificate with respect to payments received and Advances made
during the Week immediately preceding such Settlement Date. Such certificate of
Agent shall be conclusive in the absence of manifest error.

(d) If any Lender or Participant (a “bepefited Lender™) shall at any time
receive any payment of all or part of its Advances, or interest thereon, or receive any Collateral
in respect thereof (whetber voluntarily or involuntarily or by set-off) in a greater proportion
than any such payment to and Collateral received by any other Lender, if any, in respect of
such other Lender’s Advances, or interest thereon, and such greater proportionate payment or
receipt of Collateral is not expressly permitted hereunder, such benefited Lender shall purchase
for cash from the other Lenders a participation in such portion of each such other Lender’s
Advances, or shall provide such other Lender with the benefits of any such Collateral, or the
proceeds thereof, as shall be necessary to cause such benefited Lender to share the excess
payment or benefits of such Collateral or proceeds ratably with each of the other Lenders;
provided, however, that if all or any portion of such excess payment or benefits is thereafter
recovered from such benefited Lender, such purchase shall be rescinded, and the purchase
price and benefits retummed, to the extent of such recovery, but without interest. Each Lender
so purchasing a portion of another Lender’s Advances may exercise all rights of payment
(including rights of set-off) with respect to such portion as fully as if such Lender were the
direct holder of such portion.

(e) Unless Agent shall have been notified by telephone, confirmed in writing,
by any Lender that such Lender will not make the amount which would constitute its
applicable Commitment Percentage of the Advances available to Agent, Agent may (but shall
not be obligated to) assume that such Lender shall make such amount available to Agent on the
next Seftiement Date and, in reliance upon such assumption, make available to Borrower a
corresponding amount. Agent will promptly notify Borrower of its receipt of any such notice
from a Lender. If such amount is made available to Agent on a date after such next Settlement
Date, such Lender shall pay to Agent on demand an amount equal to the product of (i) the daily
average Federal Funds Rate (computed on the basis of a year of 360 days) during such period
as quoted by Agent, times (ji) such amount, times (iii) the number of days from and including
such Settlement Date to the date on which such amount becomes immediately available to
Agent. A certificate of Agent submiited to any Lender with respect to any amounts owing
under this paragraph (e) shall be conclusive, in the absence of manifest error. If such amount is
not in fact made available to Agent by such Lender within three (3) Business Days after such
Settlement Date, Agent shall be entitled to recover such an amount, with interest thereon at the
rate per annum then applicable to such Revolving Advances hereunder, on demand from
Borrower; provided, however, that Agent’s right to such recovery shall not prejudice or
otherwise adversely affect Borrower® rights (if any) against such Lender.

221. Mandatory Prepayments. Subject to Section 4.3 hereof, when any Loan Party

sells or otherwise disposes of any Collateral other than Inventory in the Ordinary Course of
Business, Borrower shall repay the Advances in an amount equal to the net proceeds of such sale
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(i.e., gross proceeds less the reasonmable costs of such sales or other dispositions), such
repayments to be made promptly but in no event more than one (1) Business Day following
receipt of such net proceeds, and until the date of payment, such proceeds shall be held in trust
for Agent. The foregoing shall not be deemed to be implied consent to any such sale otherwise
prohibited by the terms and conditions hereof. Such repayments shall be applied to the
Advances in such order as Agent may determine, subject to Borrower’s ability to reborrow
Revolving Advances in accordance with the terms hereof.

2.22. Use of Proceeds.

(a) Borrower shall apply the proceeds of Advances to (i) repay existing
indebtedness, (ii) pay fees and expenses relating to this transaction, and (iii) provide for its
working capital needs and reimburse drawings under Letters of Credit.

(b) Without limiting the generality of Section 2.22(a) above, no Loan Party
nor any other Person which may in the future become party to this Agreement or the Other
Documents as a Borrower or Guarantor, intends to use nor shall they use any portion of the
proceeds of the Advances, directly or indirectly, for any purpose in violation of the Trading
with the Enemy Act.

2.23. Defaulting I ender.

(a) Notwithstanding anything to the contrary contained herein, in the event
any Lender (x) has refused (which refusal constitutes a breach by such Lender of its obligations
under this Agreement) to make available its portion of any Advance or (y) notifies either Agent
or Borrower that it does not intend to make available its portion of any Advance (if the actual
refusal would constitute a breach by such Lender of its obligations under this Agreement)
(each, a “Lender Default™), all rights and obligations hereunder of such Lender (a “Defaulting
Lender™) as to which a Lender Default is in effect and of the other parties hereto shail be
modified to the extent of the express provisions of this Section 2.23 while such Lender Default

remains in effect.

(b) Advances shall be incurred pro rata from Lenders (the “Non-Defaulting
Lenders™) which are not Defaulting Lenders based on their respective Commitment
Percentages, and no Commitment Percentage of any Lender or any pro rata share of any
Advances required to be advanced by any Lender shall be increased as a result of such Lender
Default. Amounts received in respect of principal of any type of Advances shall be applied to
reduce the applicable Advances of each Lender (other than any Defaulting Lender) pro rata
based on the aggregate of the outstanding Advances of that type of all Lenders at the time of
such application; provided, that, Agent shall not be obligated to transfer to a Defaulting Lender
any payments received by Agent for the Defaulting Lender’s benefit, nor shall a Defaulting
Lender be entitled to the sharing of any payments hereunder (including any principal, interest
or fees). Amounts payable to a Defaulting Lender shall instead be paid to or retained by
Agent. Agent may hold and, in its discretion, re-lend to a Borrower the amount of such
payments received or retained by it for the account of such Defaulting Lender.
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() A Defaulting Lender shall pot be entitled to give instructions to Agent or
to approve, disapprove, consent 1o or vote on any matters relating to this Agreement and the
Other Documents. All amendments, waivers and other modifications of this Agreement and
the Other Documents may be made without regard to a Defaulting Lender and, for purposes of
the definition of “Required Lenders™, a Defaulting Lender shall be deemed not o be a Lender
and pot to have either Advances outstanding or a Commitment Percentage.

(d) Other than as expressly set forth in this Section 2.23, the rights and
obligations of a Defaulting Lender (including the obligation to indemnify Agent) and the other
parties hereto shall remain unchanged. Nothing in this Section 2.23 shall be deemed to release
any Defaulting Lender from its obligations under this Agreement and the Other Documents,
shall alter such obligations, shall operate as a waiver of any defaunlt by such Defaulting Lender
hereunder, or shall prejudice any rights which Borrower, Agent or any Lender may have
against any Defaulting Lender as a result of any default by such Defaulting Lender hereunder.

(e) In the event a Defaulting Lender retroactively cures to the satisfaction of
Agent the breach which caused a Lender 1o become a Defaulting Lender, such Defaulting
Lender shall no longer be a Defaulting Lender and shall be treated as a Lender under this
Agreement.

2.24. [Increase in Maximum Borrowing Amount. (a) The Borrower shall have the one-

time right to increase the maximum amount that may be borrowed hereunder by up to
$10,000,000 by obtaining additional commitments to lend hereunder either from one or more of
the Lenders or another lending institution provided that (i) the Agent has approved any such new
Lender, in its sole discretion, (i) any such new Lender assumes all of the rights and obligations
of a "Lender" hereunder, and (iii) the procedures and conditions described in Section 2.24(a)
have been satisfied. In no event shall any Lender be obligated to provide any such additional
commitments to lend hereunder,

(b) Any amendment hereto for such an increase or addition shali (x) be in
form and substance satisfactory to the Agent, (y) include, without limitation, amendment to the
definition of Maximum Revolving Advance Amouni and 10 Section 13.1, in each case
reflecting a proportionate increase in the amounts referred to thereunder , and (z) only require
the written signatures of the Agent, the Borrower and the Lender(s) being added or increasing
their commitment to lend hereunder. As a condition precedent to such an increase, Borrower
shall deliver to the Agent a certificate of each Loan Party (in sufficient copies for each Lender)
signed by an authorized officer of such Loan Party (i) certifying and attaching the resolutions
adopted by such Loan Party approving or consenting to such increase, and (ii) in the case of the
Borrower, certifying that, before and afier giving effect to such increase, (A) the
representations and warranties contained in Articles IV and V and the Other Documents are
true and correct, except to the extent that such representations and warranties specifically refer
to an earlier date, in which case they are true and correct as of such earlier date, and (B) no
Default or Event of Default exists.
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M. INTEREST AND FEES.

3.1. Interest. Interest on Advances shall be payable in errears on the first day of each
month with respect to Domestic Rate Loans and, with respect to Eurodollar Rate Loans, at the
end of each Interest Period. Interest charges shall be computed or the actual principal amount of
Advances outstanding during the month at a rate per annum equal to the applicable Revolving
Interest Rate. Whenever, subsequent to the date of this Agreement, the Alternate Base Rate is
increased or decreased, the Revolving Interest Rate for Domestic Rate Loans shall be similarly
changed without notice or demand of any kind by an amount equal to the amount of such change
in the Alternate Base Rate during the time such change or changes remain in effect. The
Eurodollar Rate shall be adjusted with respect to Eurodollar Rate Ioans without notice or
demand of any kind on the effective date of any change in the Reserve Percentage as of such
effective date. Upon and after the occurrence of an Event of Default, and during the continuation
thereof, at the option of Agent or at the direction of Required Lenders, the Obligations shall bear
interest at the applicable Revolving Interest Rate plus two (2%) percent per annum (the “Default
Rate”).

3.2,  Letter of Credit Fees.

(a) Borrower shall pay (x) to Agent, for the ratable benefit of Lenders, fees
for each Letter of Credit for the period from and excluding the date of issuance of same to and
including the date of expiration or termination, equal to the average daily face amount of each
outstanding Letter of Credit multiplied by two and three-quarters percent {2.75%) per annum,
such fees to be calculated on the basis of a 360-day year for the actual number of days elapsed
and to be payable quarterly in arrears on the first day of each quarter and on the last day of the
Term, and (y) to the Issuer, a fronting fee of one quarter of one percent (0.25%) per annum,
together with any and all administrative, issuance, amendment, payment and negotiation
charges with respect to Letters of Credit and all fees and expenses as agreed upon by the Issuer
and the Borrower in connection with any Letter of Credit, including in connection with the
opening, amendment or renewal of any such Letter of Credit and any acceptances created
thereunder and shall reimburse Agent for any and all fees and expenses, if any, paid by Agent
to the Issuer (all of the foregoing fees, the “Letter of Credit Fees”). All such charges shall be
deemed eamed in full on the date when the same are due and payable hereunder and shall not
be subject to rebate or pro-ration upon the termination of this Agreement for any reason. Any
such charge in effect at the time of a particular transaction shall be the charge for that
transaction, notwithstanding any subsequent change in the Issuer’s prevailing charges for that
type of transaction. All Letter of Credit Fees payable hereunder shall be deemed eamed in full
on the date when the same are due and payable hereunder and shall not be subject to rebate or
pro-ration upon the termination of this Agreement for any reason. Upon and after the
occurrence of an Event of Default, and during the continuation thereof, at the option of Agent
or at the direction of Required Lenders, the Letter of Credit Fees described in clause (x) of this
Section 3.2(a) shall be increased by an additional two percent (2%) per annum.

(b) On demand, Borrower will cause cash to be deposited and maintained in
an account with Agent, as cash collateral, in an amount equal to one hundred and five percent
(105%) of the Maximum Undrawn Amount of all outstanding Letters of Credit, and Borrower
hercby irrevocably authorizes Agent, in its discretion, on Borrower’s behalf and in Borrower’s
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name, to open such an account and to make and maintain deposits therein, or in an account
opened by Borrower, in the amounts required to be made by Borrower, out of the proceeds of
Receivables or other Collateral or out of any other funds of Bomower coming into any
Lender’s possession at any time. Agent will invest such cash collateral (less applicable
reserves) in such short-term money-market items as to which Apgent and such Borrower
mutually agree and the net refurn on such investments shall be credited to such account and
constitute additional cash collateral. Borrower may not withdraw amounts credited to any such
account except upon the occurrence of all of the following: (x) payment and performance in
full of all Obligations, (y) expiration of all Letters of Credit and (Z) termination of this

Agreement.
3.3. Closing Fee: Facility Fee and Commitment Fee.

(a) Closing Fee. Upon the execution of this Agreement, Borrower shall pay
to Agent for the ratable benefit of Lenders a closing fee of $45,000.

(b) Facility Fee. If, for any calendar quarter during the Term, the average
daily unpaid balance of the Revolving Advances and undrawn amount of any outstanding
Letters of Credit for each day of such calendar quarter does not equal the Maximum Revolving
Advance Amount, then Borrower shall pay to Agent for the ratable benefit of Lenders a fee at a
rate equal to 0.375% per annum on the amount by which the Maximum Revolving Advance
Amount exceeds such average daily unpaid balance. Such fee shall be payable to Agent in
arrears on the first day of each calendar quarter with respect to the previous calendar quarter.

34. Collateral Evaluation Fee, Collateral Monitoring Fee: Underwriting Fee and Fee
Letter.

(a) Collateral Evaluation Fee. Borrower shall pay Agent a collateral
evaluation fee equal to $1,000 per month commencing on the first day of the month following
the Closing Date and on the first day of each month thereafter during the Term. The collateral
evaluation fee shall be deemed earned in full on the date when same is due and payable
bereunder and shall not be subject to rebate or proration upon termination of this Agreement
for any reason.

(b) Collateral Monitoring Fee. Borrower shall pay to Agent on the first day of
each moath following any month in which Agent performs any collateral monitoring - namely
any field examination, collateral analysis or other business analysis, the need for which is to be
determined by Agent and which monitoring is underiaken by Agent or for Agent’s benefit - a
collateral monitoring fee in an amount equal to $850 per day for each person employed to
perform such monitoring, plus all costs and disbursements incurred by Agent in the
performance of such examination or analysis.

3.5. Computation of Interest and Fees. Interest and fees hereunder shall be computed
on the basis of a year of 360 days and for the actual number of days elapsed. If any payment to
be made hereunder becomes due and payable on a day other than a Business Day, the due date
thereof shall be extended 1o the next succeeding Business Day and interest thereon shall be
payable at the Revolving Interest Rate for Domestic Rate Loans during such extension.
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3.6, Maximum Charges. In no event whatsoever shall interest and other charges
charged hereunder exceed the highest rate permissible under law. In the event interest and other
charges as computed hereunder would otherwise exceed the highest rate permitted under law,
such excess amount shall be first applied to any unpaid principal balance owed by Borrower, and
if the then remaining excess amount is greater than the previously umpaid pnnc1pa1 balance,
Lenders shall promptly refund such excess amount to Borrower and the provisions hereof shall
be deemed amended to provide for such permissible rate.

3.7. Increased Costs. In the event that any Applicable Law, or any change therein or
in the interpretation or application thereof, or compliance by any Lender (for purposes of this
Section 3.7, the term “Lender” shall include Agent or any Lender and any corporation or bank
controlling Agent or any Lender) and the office or branch where Agent or any Lender (as so
defined) makes or maintains any Eurodollar Rate Loans with any request or directive (whether or
not having the force of law) from any central bank or other financial, monetary or other
authority, shall:

(2) subject Agent or any Lender to any tax of any kind whatsoever with
respect to this Agreement or any Other Document or change the basis of taxation of payments
to Agent or any Lender of principal, fees, interest or any other amount payable hereunder or
under any Other Documents (except for changes in the rate of tax on the overall net income of
Agent or any Lender by the jurisdiction in which it maintains its principal office);

(b) impose, modify or hold applicable any reserve, special deposit, assessment
or similar requirement against assets held by, or deposits in or for the account of, advances or
loans by, or other credit extended by, any office of Agent or any Lender, including pursuant to
Regulation D of the Board of Govemors of the Federal Reserve System; or

(c) impose on Agent or any Lender or the London interbank Eurodollar
market any other condition with respect to this Agreement or any Other Document;

and the result of any of the foregoing is to increase the cost to Agent or any Lender of making,
renewing or maintaining its Advances hereunder by an amount that Agent or such Lender deems
to be material or to reduce the amount of any payment (whether of principal, interest or
otherwise) in respect of any of the Advances by an amount that Agent or such Lender deems to
be material, then, in any case Borrower shall promptly pay Agent or such Lender, upon its
demand, such additional amount as will compensaie Agent or such Lender for such additional
cost or such reduction, as the case may be. Agent or such Lender shall certify the amount of
such additional cost or reduced amount to Borrower, and such certification shall be conclusive
absent manifest error.

3.8.  Basis For Determinipg Interest Rate Inadequate or Unfair, In the event that Agent
or any Lender shall have determined tbat:

(a) reasonable means do not exist for ascertaining the Eurodollar Rate
applicable pursuant to Section 2.2 hereof for any Interest Period; or

(b) Dollar deposits in the relevant amount and for the relevant maturity are not
available in the London interbank Eurodollar market, with respect to an outstanding Eurodollar
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Rate Loan, a proposed Eurodollar Rate Loan, or a proposed conversion of a Domestic Rate
Loan into a Eurodollar Rate Loan,

then Agent shall give Borrower prompt written or telephonic of such
determination. If such notice is given, (i) any such requested Eurodollar Rate Loan shail be
made as a Domestic Rate Loan, unless Borrower shall notify Agent no later than 10:00 am.
(New York City time) two (2) Business Days prior to the date of such proposed borrowing, that
its request for such borrowing shall be cancelled or made as an unaffected type of Eurodollar
Rate Loan, (ii) any Domestic Rate Loan or Eurodollar Rate Loan which was to have been
converted to an affected type of Eurodollar Rate Loan shall be continued as or converted into a
Domestic Rate Loan, or, if Borrower shall notify Agent, no later than 10:00 a.m. (New York City
time) two (2) Business Days prior to the proposed conversion, shall be maintained as an
unaffected type of Eurodollar Rate Loan, and (iii) any outstanding affected Eurodollar Rate
Loans shall be converted into a Domestic Rate Loan, or, if Borrower shall notify Agent, no later
than 10:00 am, (New York City time) two (2) Business Days prior to the last Business Day of
the then current Interest Period applicable to such affected Eurodollar Rate Loan, shall be
converted into an unaffected type of Eurodollar Rate Loan, on the last Business Day of the then
current Interest Period for such affected Eurodollar Rate Loans. Until such notice has been
withdrawn, Lenders shall have no obligation to make an affected type of Eurodollar Rate Loan or
maintain outstanding affected Eurodollar Rate Loans and no Borrower shall have the right to
convert a Domestic Rate Loan or an unaffected type of Eurodollar Rate Loan into an affected
type of Eurodollar Rate Loan.

3.9.  Capital Adequacy.

(a) In the event that Agent or any Lender shall have determined that any
Applicable Law or guideline regarding capital adequacy, or any change therein, or any change
in the interpretation or administration thereof by any Governmental Body, central bank or
comparable agency charged with the interpretation or administration thereof, or compliance by
Agent or any Lender (for purposes of this Section 3.9, the term “Lender” shall include Agent
or any Lender and any corporation or bank controlling Agent or any Lender) and the office or
branch where Agent or any Lender (as so defined) makes or maintains any Eurodollar Rate
Loans with any request or directive regarding capital adequacy (whether or not having the
force of law) of any such authority, central bank or comparable agency, has or would have the
effect of reducing the rate of retun on Agent or any Lender’s capital as a consequence of its
obligations hereunder to a level below that which Agent or such Lender could have achieved
but for such adoption, change or compliance (taking into consideration Agent’s and each
Lender’s policies with respect to capital adequacy) by an amount deemed by Agent or any
Lender to be material, then, from time to time, Borrower shall pay upon demand to Agent or
such Lender such additional amount or amounts as will compensate Agent or such Lender for
such reduction. In determining such amount or amounts, Agent or such Lender may use any
reasonable averaging or attribution methods. The protection of this Section 3.9 shall be
available to Agent and each Lender regardiess of any possible contention of invalidity or
inapplicability with respect to the Applicable Law or condition.
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(b) A certificate of Agent or such Lender setting forth such amount or
amounts as shall be necessary to compensate Agent or such Lender with respect to Section
3.9(a) hereof when delivered to Borrower shall be conclusive absent manifest error.

3.10. Gross Up for Taxes. If Borrower shall be required by Applicable Law to
withhold or deduct any taxes from or in respect of any sum payable under this Agreement or any
of the Other Documents to Agent, or any Lender, assignee of any Lender, or Participant (each,
individually, a “Payee” and collectively, the “Payees™), (a) the sum payable to such Payee or
Payees, as the case may be, shall be increased as may be necessary so that, after making all
required withholding or deductions, the applicable Payee or Payees receives an amount equal to
the sum it would have received had no such withholding or deductions been made (the “Gross-
Up Payment”), (b) Borrower shall make such withholding or deductions, and (c¢) Borower shall
pay the full amount withheld or deducted to the relevant taxation authority or other authority in
accordance with Applicable Law. WNotwithstanding the foregoing, no Borrower shall be
obligated to make any portion of the Gross-Up Payment that is attributable to any withholding or
deductions that would not have been paid or claimed had the applicable Payee or Payees
properly claimed a complete exemption with respect thereto pursuant to Section 3.11 hereof.

3.11. Withholding Tax Exemption.

(a) Each Payee that is not incorporated under the Laws of the United States of
America or a state thereof (and, upon the written request of Agent, each other Payee) agrees
that it will deliver to Bomower and Agent two (2) duly completed appropriate valid
Withholding Certificates (as defined under §1.1441-1(c)(16) of the Income Tax Regulations
(“Regulations™)) certifying its status (i.e., U.S. or foreign person) and, if appropriate, making a
claim of reduced, or exemption from, U.S. withholding tax on the basis of an income tax treaty
or an exemption provided by the Code. The term “Withholding Certificate” means a Form W-
9, a Form W-8BEN; a Form W-8ECI; a Form W-8IMY and the related statements and
certifications as required under §1.1441-1(e)(2) and/or (3) of the Regulations; a statement
described in §1.871-14(c)2XV) of the Regulations; or any other certificates under the Code or
Repulations that certify or establish the status of a payee or beneficial owner as a U.S. or

foreign person.

(b) Each Payee required to deliver to Bomower and Agent a valid
Withholding Certificate pursuant to Section 3.11(a) hereof shall deliver such valid Withholding
Certificate as follows: (A) each Payee which is a party hereto on the Closing Date shall deliver
such valid Withholding Certificate at least five (5) Business Days prior to the first date on
which any interest or fees are payable by any Borrower hereunder for the account of such
Payee; (B) each Payee shall deliver such valid Withholding Certificate at least five (5)
Business Days before the effective date of such assignment or participation (unless Agent in its
sole discretion shall permit such Payee to deliver such Withholding Certificate less than five
(5) Business Days before such date in which case it shall be due on the date specified by
Agent). Each Payee which so delivers a valid Withholding Certificate further undertakes to
deliver to Borrower and Agent two (2) additional copies of such Withholding Certificate (or a
successor form) on or before the date that such Withholding Certificate expires or becomes
obsolete or after the occurrence of any event requiring a change in the most recent Withholding
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Certificate so delivered by it, and such amendments thereto or extensions or renewals thereof
as may be reasonably requested by Borrower or Agent.

(c) Notwithstanding the submission of a Withholding Certificate claiming a
reduced rate of or exemption fror U.S. withholding tax required under Section 3.11(b) hereof,
Agent shall be entitled to withhold United States federal income taxes at the full 30%
withholding rate if in its reasonable judgment it is required to do so under the due diligence
requirements imposed upon a withbolding agent under §1.1441-7(b) of the Regulations.
Further, Agent is indemnified under §1.1461-1(e) of the Regulations against any claims and
demands of any Payee for the amount of any tax it deducts and withholds in accordance with
regulations under §1441 of the Code.

IV. COLLATERAL: GENERAIL TERMS

4.1.  Security Interest in the Collateral To secure the prompt payment and
performance to Agent, the Issuer and each Lender of the Obligations, each Loan Party hereby
assigns, pledges and grants to Agent for its benefit and for the ratable benefit of each Lender and
the Issuer a continuing security interest in and to and Lien on all of its Collateral, whether now
owned or existing or hereafter acquired or arising and wheresoever located. Each Loan Party
shall mark its books and records as may be necessary or appropriate to evidence, protect and
perfect Agent’s security interest and shall cause its financial statements to reflect such security
interest.  Each Loan Party shall promptly provide Agent with written notice of all commercial
tort claims, such notice to contain the case title together with the applicable court and a brief
description of the claim(s). Upon delivery of each such notice, such Loan Party shall be deemed
to hereby grant to Agent a security interest and lien in and to such commercial tort claims and all

proceeds thereof.

4.2.  Perfection of Security Interest. Each Loan Party shall take all action that may be
necessary or desirable, or that Agent may request, so as at all times to maintain the validity,
perfection, enforccability and priority of Agent’s security interest in and Lien on the Collateral or
o enable Agent to protect, exercise or enforce its rights hereunder and in the Collateral,
including, but not limiled to, (i) immediately discharging all Liens other than Permitted
Encumbrances, (ii) obtaining Lien Waiver Agreements, (iii) delivering to Agent, endorsed or
accompanied by such instruments of assignment as Agent may specify, and stamping or
marking, in such manner as Agent may specify, any and all chatte] paper, instruments, letters of
credits and advices thereof and documents evidencing or forming a part of the Collateral, (iv)
entering into warehousing, lockbox and other custodial arrangements satisfactory to Agent, and
(v) executing and delivering financing statements, control agreements, instruments of pledge,
mortgages, notices and assignments, in cach case in form and substance satisfactory to Agent,
relating to the creation, validity, perfection, maintenance or continuation of Agent’s security
interest and Lien under the Uniform Commercial Code or other Applicable Law. By its
signature hereto, each Loan Party hereby authorizes Agent to file against such Loan Party, one or
more financing, continuation or amendment statements pursuant to the Uniform Commercial
Code in form and substance satisfactory to Agent (which staternents may have a description of
collateral which is broader than that set forth herein). All charges, expenses and fees Agent may
incur in doing any of the foregoing, and any local taxes relating thereto, shall be charged to
Borrower’s Account as a Revolving Advance of a Domestic Rate Loan and added to the
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Obligations, or, at Agent’s option, shall be paid to Agent for its benefit and for the ratable benefit
of Lenders immediately upon demand.

4.3. Disposition of Collateral. Each Loan Party will safeguard and protect all
Collateral for Agent’s general account and make no disposition thereof whether by sale, lease or

otherwise except the sale of Inventory in the Ordinary Course of Business,

44. Preservation of Collateral. Following the occurrence of a Default or Event of
Default, in addition to the rights and remedies set forth in Section 11.1 hereof, Agent: (a) may at
any time take such steps as Agent deems necessary to protect Agent’s interest in and to preserve
the Collateral, including the hiring of such security guards or the placing of other security
protection measures as Agent may deem appropriale; (b) may employ and maintain at any of any
Loan Party’s premises a custodian who shall have full authority to do all acts necessary to protect
Agent’s interests in the Collateral; (c) may lease warehouse facilities to which Agent may move
all or part of the Collateral; (d) may use any Loan Party’s owned or leased lifts, hoists, trucks and
other facilities or equipment for handling or removing the Collateral; and (¢) shall have, and is
hereby granted, a right of ingress and egress to the places where the Collateral is located, and
may proceed over and through any of Loan Party’s owned or leased property. Each Loan Party
shall cooperate fully with all of Agent’s efforts to preserve the Collateral and will take such
actions to preserve the Collateral as Agent may direct. All of Agent’s expenses of preserving the
Collateral, including any expenses relating to the bonding of a custodian, shall be charged to
Borrower’s Account as a Revolving Advance maintained as a Domestic Rate Loan and added to
the Obligations.

4.5.  Ownership of Collateral.

{a) With respect to the Collateral, at the time the Collateral becomes subject
to Agent’s security interest: (i) each Loan Party shall be the sole owner of and fully authorized
and able to sell, transfer, pledge and/or grant a first priority security interest in each and every
item of the its respective Collateral to Agent; and, except for Permitted Encumbrances the
Collateral shall be free and clear of all Liens and encumbrances whatsoever; (ii) each
document and agreement executed by each Loan Party or delivered to Agent or any Lender in
connection with this Agreement shall be true and correct in all respects; (iii) all signatures and
endorsements of each Loan Party that appear on such documents and agreements shall be
genuine and each Loan Party shall have full capacity to execute same; and (iv) cach Loan
Party’s Equipment and Inventory shall be located as set forth on Schedule 4.5 and shall not be
removed from such Jocation(s) without the prior written consent of Agent except with respect
to the sale of Inventory in the Ordinary Course of Business.

(b) (i) There is no location af which any Loan Party has any Inventory (except
for Inventory in transit) other than those locations listed on Schedule 4.5; (ii) Schedule 4.5
hereto contains a correct and complete list, as of the Closing Date, of the legal names and
addresses of each warehouse at which Inventory of any Loan Party is stored; none of the
receipts received by any Loan Party from any warehouse states that the goods covered thereby
are to be delivered to bearer or to the order of a named Person or to a named Person and such
named Person’s assigns; (iii} Schedule 4.5 hereto sets forth a correct and complete list as of
the Closing Date of (A) each place of business of each Loan Party and (B) the chief executive
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office of each Loan Party; and (iv) Schedule 4.5 hereto sets forth a cormrect and complete list as
of the Closing Date of the location, by state and street address, of all Real Property owned or
leased by each Loan Party, together with the names and addresses of any landlords.

4.6. Defense of Agent’s and Lenders’ Interests. Until (a) payment and performance in
full of ail of the Obligations and (b) termination of this Agreement, Agent’s interests in the
Collateral shall continue in full force and effect. During such period no Loan Party shall,
without Agent’s prior written consent, pledge, sell (except Inventory in the Ordinary Course of
Business), assign, transfer, create or suffer to exist a Lien upon or encumber or allow or suffer to
be encumbered in any way except for Permitted Encumbrances, any part of the Collateral. Each
Loan Party shall defend Agent’s interests in the Collateral against any and all Persons
whatsoever. At any time following demand by Agent for payment of all Obligations, Agent shall
have the right to take possession of the indicia of the Collateral and the Collateral in whatever
physical form contained, including: labels, stationery, documents, instruments and advertising
materials. If Agent exerciscs this right to take possession of the Collateral, Loan Parties shall,
upon demand, assemble it in the best manner possible and make it available to Agent at a place
reasonably convenient to Agent. In addition, with respect to all Collateral, Agent and Lenders
shall be entitled to all of the rights and remedies set forth herein and further provided by the
Uniform Commercial Code or other Applicable Law. Each Loan Party shall, and Agent may, at
its option, instruct all suppliers, carriers, forwarders, warchousers or others receiving or holding
cash, checks, Inventory, documents or instruments in which Agent holds a security interest to
deliver same to Agent and/or subject to Agent’s order and if they shall come into any Loan
Party’s possession, they, and each of them, shall be held by such Loan Party in trust as Agent’s
trustee, and such Loan Party will immediately deliver them to Agent in their original form
together with any necessary endorsement.

47. Books and Records. Each Loan Party shall (a) keep proper books of record and
account in which full, true and correct entries will be made of all dealings or transactions of or in
relation to its business and affairs; (b) set up on its books accruals with respect to all taxes,
assessments, charges, levies and claims; and (c) on a reasonably current basis set up on its books,
from its earnings, allowances against doubtful Receivables, advances and investments and all
other proper accruals (including by reason of enumeration, accruals for premiums, if any, due on
required payments and accruals for depreciation, obsolescence, or amortization of properties),
which should be set aside from such earnings in connection with its business. All determinations
pursuant to this subsection shall be made in accordance with, or as required by, GAAP
consistently applied in the opinion of such independent public accountant as shall then be
regularly engaged by Loan Parties.

4.8. Financial Disclosure. Each Loan Party hereby irrevocably authorizes and directs
all accountants and auditors employed by such Loan Party at any time during the Term to exhibit
and deliver to Agent and each Lender copies of any of such Loan Party’s financial statements,
trial balances or other accounting records of any sort in the accountant’s or auditor’s possession,
and to disclosc to Agent and cach Lender any information such accountants may have
concerning such Loan Party’s financial status and business operations. Each Loan Party hereby
authorizes all Governmental Bodies to furnish to Agent and each Lender copies of reports or
examinations relating to such Loan Party, whether made by such Loan Party or otherwise;
however, Agent and each Lender will attempt to obtain such information or materials directly
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from such Loan Party prior to obtaining such information or materials from such accountants or
Governmental Bodies.

49.  Compliance with Laws. Each Loan Party shall comply with all Applicable Laws
with respect to the Collateral or any part thereof or to the operation of such Loan Party’s
business the non-compliance with which could reasonably be expected to have a Material
Adverse Effect. The assets of Loan Parties at all times shall be maintained in accordance with
the requirements of all insurance carriers which provide insurance with respect to the assets of
Loan Parties so that such insurance shall remain in full force and effect.

4.10. [nspection of Premises. At a]l reasonable fimes Agent and each Lender shall have
ful] access to and the right to audit, check, inspect and make abstracts and copies from each Loan
Party’s books, records, audits, correspondence and all other papers relating to the Collateral and
the operation of each Loan Party’s business. Agent, any Lender and their agents may enter upon
any premises of any Loan Party at any time during business hours and at any other reasonable
time, and from time to time, for the purpose of inspecting the Collateral and any and all records
pertaining thereto and the operation of such Loan Party’s business. Notwithstanding anything
herein to the contrary, (i) prior to the occurrence of an Event of Default that is continuing, (1) the
Agent shall (y) give the applicable Loan Party at least one day’s prior notice before so entering
such Loan Party’s premises to do any of the foregoing and (z) conduct such field examinations,
audits, inspections and appraisals no more frequently than four times per fiscal year and (2) the
Borrower shall be responsible for paying for all such field examinations, audits, inspections and
appratsals, and (i1) afier the occurrence of an Event of Default that is continuing, (1) the Agent
(y) shall not be obligated to give the applicable Loan Party any prior noftice that it intends to
enter such Loan Party’s premises to do any of the foregoing and (z) may conduct field
examinations, audits, inspections and appraisals at any time and from time to time and (2) the
Borrower shall be responsible for paying for all such field examination, audits, inspections and
appraisals.

4.11. Insurance. The assets and properties of each Loan Party at all times shall be
maintained in accordance with the requirements of all insurance carriers which provide insurance
with respect to the assets and properties of such Loan Party so that such insurance shall remain in
full force and effect. Each Loan Party shall bear the full risk of any loss of any nature
whatsoever with respect to the Collateral. At each Loan Party’s own cost and expense in
amounts and with carriers acceptable to Agent, each Loan Party shall (a) keep all its insurable
properties and properties in which such Loan Party bas an interest insured against the hazards of
fire, flood, sprinkler leakage, those hazards covered by extended coverage insurance and such
other hazards, and for such amounts, as is customary in the case of companies epgaged in
businesses similar to such Loan Party’s including business interruption insurance; (b) maintain a
bond in such amounts as is customary in the case of companies engaged in businesses similar to
such Loan Party insuring against larceny, embezzlement or other criminal misappropriation of
insured’s officers and employees who may either singly or jointly with others at any time have
access 1o the assets or funds of such Loan Party either directly or through authority to draw upon
such funds or to direct generally the disposition of such assets; (c) maintain public and product
liability insurance against claims for personal injury, death or property damage suffered by
others; (d) maintain all such worker’s compensation or similar insurance as may be required
under the laws of any state or jurisdiction in which such Loan Party is engaged in business; and
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(e) furnish Agent with (i) copies of all policies and evidence of the maintenance of such policies
by the renewal thereof at least thirty (30) days before any expiration date, and (ii) appropriate
loss payable endorsements in form and substance satisfactory to Agent, naming Agent as a co-
insured and loss payee as its interests may appear with respect to all insurance coverage referred
to in clauses (2) and (c) above, and providing (A) that all proceeds thereunder shall be payable to
Agent, (B) no such insurance shall be affected by any act or neglect of the insured or owner of
the property described in such policy, and (C) that such policy and loss payable clauses may not
be cancelied, amended or terminated unless at least thirty (30) days’ prior written notice is given
to Agent. In the event of any loss thereunder, the carriers named therein hereby are directed by
Agent and the applicable Loan Party to make payment for such loss to Agent and not to such
Loan Party and Agent jointly. If any insurance losses arc paid by check, draft or other
instrument payable to any Loan Party and Agent jointly, Agent may endorse such Loan Party’s
name thereon and do such other things as Agent may deem advisable to reduce the same to cash,
Agent is hereby authorized to adjust and compromise claims under insurance coverage referred
to in clauses (a) and (b) above. All loss recoveries received by Agent upon any such insurance
may be applied to the Obligations, in such order as Agent in its sole discretion shall determine.
Any surplus shall be paid by Agent to Loan Parties or applied as may be otherwise required by
law. Any deficiency thereon shall be paid by Loan Parties to Agent, on demand.

4.12. Failure to Pay Insurance. If any lLoan Party fails to obtain insurance as
hereinabove provided, or to keep the same in force, Agent, if Agent so elects, may obtain such
insurance and pay the premium therefor on behalf of such Loan Party, and charge Bomower’s
Account therefor as a Revolving Advance of a Domestic Rate Loan and such expenses so paid
shall be part of the Obligations.

4.13. Payment of Taxes. Each Loan Party will pay, when due, all taxes, assessments
and other Charges lawfully levied or assessed upon such Loan Party or any of the Collateral
including real and personal property taxes, assessments and charges and all franchise, income,
employment, social security benefits, withholding, and sales taxes. If any tax by any
Governmental Body is or may be imposed on or as a result of any trensaction between any Loan
Party and Agent or any Lender which Agent or any Lender may be required to withhold or pay
or if any taxes, assessments, or other Charges remain unpaid after the date fixed for their
payment, or if any claim shall be made which, in Agent’s or any Lender’s opinion, may possibly
create a valid Lien on the Collateral, Agent may without notice to Loan Parties pay the taxes,
asscssments or other Charges and each Loan Party hereby indemnifies and holds Agent and each
Lender harmless in respect thereof. The amount of any payment by Agent under this Section
4,13 shall be charged to Borrower’s Account as a Revolving Advance maintained as a Domestic
Rate Loan and added to the Obligations and, until Loan Parties shall furnish Agent with an
indemnity therefor (or supply Agent with evidence satisfactory to Agent that due provision for
the payment thereof has been made), Agent may hold without interest any balance standing to
Loan Parties’ credit and Agent shall retain its security interest in and Lien on any and all
Collateral held by Agent.

4.14. Payment of Leasehold Obligations. Each Loan Party shall at all times pay, when
and as due, ils rental obligations under all leases under which it is a tenant, and shall otherwise

comply, in all material respects, with all other terms of such leases and keep them in full force
and effect and, at Agent’s request will provide evidence of having done so.
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4.15. Receivables.

(a) Nature of Receivables. Each of the Receivables shall be a bona fide and
valid account representing a bona fide indebtedness incurred by the Customer therein named,
for a fixed sum as set forth in the invoice relating thereto (provided immaterial or unintentional
invoice errors shall not be deemed to be a breach hereof) with respect to an absolute sale or
lease and delivery of goods upon stated terms of a Loan Party, or work, labor or services
theretofore rendered by a Loan Party as of the date each Receivable is created. Same shall be
due and owing in accordance with the applicable Loan Party’s standard terms of sale without
dispute, setoff or counterclaim except as may be stated on the accounts receivable schedules
delivered by Loan Partics to Agent.

(b) Solvency of Customers. Each Customer, to the best of each Loan Party’s
knowledge, as of the date each Receivable is created, is and will be solvent and able to pay all
Receivables on which the Customer is obligated in full when due or with respect to such
Customers of any Loan Party who are not solvent such Loan Party has set up on its books and
in its financial records bad debt reserves adequate to cover such Receivables.

() Location of L.oan Parties. Each Loan Party’s state of organization is as set
forth on, and chief executive office is located at those locations set forth on, Schedule 4.15(c)
bereto. Until written notice is given to Agent by Borrower of any other office at which any
Loan Party keeps its records pertaining to Receivables, all such records shall be kept at such
executive office.

(d) Collection of Receivables. Until any Loan Party’s authority to do so is
terminated by Agent (which notice Agent may give at any time following the occurrence of an
Event of Default or a Defanlt or when Apgent in its sole discretion deems it to be in Lenders’
best interest to do so), each Loan Party will, at such Loan Party’s sole cost and expense, but on
Agent’s bebalf and for Agent’s account, collect as Agent’s property and in trust for Agent all
amounts received on Receivables, and shall not commingle such collections with any Loan
Party’s funds or use the same except to pay Obligations. Each Loan Party shall deposit in the
Blocked Account or, upon request by Agent, deliver to Agent, in original form and on the date
of receipt thereof, all checks, drafts, notes, money orders, acceptances, cash and other
evidences of Indebtedness.

(e) Notification of Assignment of Receivables. At any time following the
occurrence of an Event of Default or a Default, Agent shall have the right to send notice of the

assignment of, and Agent’s security interest in and Lien on, the Receivables to any and all
Customers or any third party holding or otherwise concemed with any of the Collateral.
Thereafter, Agent shall have the sole right to collect the Receivables, take possession of the
Collateral, or both. Agent’s actual collection expenses, including, but not limited to, stationery
and postage, telephone and telegraph, secretarial and clerical expenses and the salaries of any
collection personnel used for collection, may be charged to Borrower’s Account and added to
the Obligations.

(f) Power of Agent to Act on Loan Parties’ Behalf. Agent shall have the right

to receive, endorse, assign and/or deliver in the name of Agent or any Loan Party any and all
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checks, drafts and other instruments for the payment of money relating to the Receivables, and
each Loan Party hereby waives notice of presentment, protest and non-payment of any
instrument so endorsed. Each Loan Party hereby constitutes Agent or Agent’s designee as
such Loan Party’s attorney with power at any time after the occurrence of an Event of Default
or Default (i) to endorse such Loan Party’s name upon any notes, acceptances, checks, drafts,
money orders or other evidences of payment or Collateral; (ii) to sign such Loan Party’s name
on any invoice or bill of lading relating to any of the Receivables, drafts against Customers,
assignments and verifications of Receivables; (iii) to send verifications of Receivables to any
Customer; (1v) to sign such Loan Party’s name on all financing statements or any other
documents or instruments deemed necessary or appropriate by Agent 1o preserve, protect, or
perfect Agent’s interest in the Collateral and to file same; (v) to demand payment of the
Receivables; (vi) to enforce payment of the Receivables by legal proceedings or otherwise;
(vii) to exercise all of such Loan Party’s rights and remedies with respect to the collection of
the Receivables and any other Collateral; (viii) to seftle, adjust, compromise, extend or renew
the Receivables; (ix) to settle, adjust or compromise any legal proceedings brought to collect
Receivables; (x) to prepare, file and sign such Loan Party’s name on a proof of claim in
bankruptcy or similar document against any Customer; (xi) to prepare, file and sign such Loan
Party’s pame on any notice of Lien, assignment or satisfaction of Lien or similar document in
connection with the Receivables; and (xii} to do all other acts and things necessary to carry out
this Agreement. All acts of said attorney or designee are hereby ratified and approved, and
said attorney or designee shall not be liable for any acts of omission or commission nor for any
error of judgment or mistake of fact or of law, unless done maliciously or with gross (not mere)
neglipence (as determined by a court of competent jurisdiction in a final non-appealable
judgment); this power being coupled with an interest is irrevocable while any of the
Obligations remain unpaid. Agent shall have the right at any time following the occurrence of
an Event of Default or Default, to change the address for delivery of mail addressed to any
Loan Party to such address as Agent may designate and to receive, open and dispose of all mai}
addressed to any Loan Party.

(g) No Liability.  Neither Apent nor any Lender shall, under any
circumstances or in any event whatsoever, have any liability for any error or omission or delay
of any kind occurring in the settlement, collection or payment of any of the Receivables or any
instrument received in payment thereof, or for any damage resulting therefrom. Following the
occurrence of an Event of Default or Default Agent may, without notice or consent from any
Loan Party, sue upon or otherwise collect, extend the time of payment of, compromise or settle
for cash, credit or upon any terms any of the Receivables or any other securities, instruments or
insurance applicable thereto and/or release any obligor thereof. Agent is authorized and
empowered to accept following the occurrence of an Event of Default or Default the return of
the goods represented by any of the Receivables, without notice to or consent by any Loan
Party, all without discharging or in any way affecting any Loan Party’s liability hereunder.

(b) Establishment of a Lockbox Account, Dominion Account. All proceeds of
Collateral shall be deposited by Loan Parties into either (i) a lockbox account, dominion
account or such other “blocked account” (“Blocked Accounts™) established at a bank or banks
(each such bank, a “Blocked Account Bank™) pursuant to an arrangement with such Blocked
Account Bank as may be selected by Borrower and be acceptable to Agent or (ii) depository
accounts (“Depository Accounts™) established at the Agent for the deposit of such proceeds.
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Each applicable Loan Party, Agent and each Blocked Account Bank shall enter into a deposit
account control agreement in form and substance satisfactory to Agent directing such Blocked
Account Bank to transfer such funds so deposited to Agent, either to any account maintained
by Agent at said Blocked Account Bank or by wire transfer to appropriate account(s) of Agent.
All funds deposited in such Blocked Accounts shall immediately become the property of Agent
and Borrower shall obtain the agreement by such Blocked Account Bank to waive any offset
rights against the funds so deposited. Neither Agent nor any Lender assumes any
responsibility for such blocked account arrangement, including any claim of accord and
satisfaction or release with respect to deposits accepted by any Blocked Account Bank
thereunder. All deposit accounts and investment accounts of each Loan Party and its
Subsidiaries are set forth on Schedule 4.15¢h).

(i) Adjustments. No Loan Party will, without Agent’s consent, compromise
or adjust any Receivables (or extend the time for payment thereof) or accept any returns of
merchandise or grant any additional discounts, ellowances or credits thereon except for those
compromises, adjustments, returns, discounts, credits and allowances as have been hereiofore
customary in the business of such Loan Party.

4.16. Inventory. To the extent Inventory held for sale or lease has been produced by
any Loan Party, it bas been and will be produced by such Loan Party in accordance with the
Federal Fair Labor Standards Act of 1938, as amended, and all rules, regulations and orders
thereunder.

4.17. Maintenance of Equipment. The Equipment shall be maintained in good
operating condition and repair (reasonable wear and tear excepted) and all necessary
replacements of and repairs thereto shall be made so that the value and operating efficiency of
the Equipment shall be maintained and preserved. No Loan Party shall use or operate the
Equipment in violation of any law, statute, ordinance, code, rule or regulation.

4.18. Exculpation of Liability. Nothing herein contained shall be construed to
constitute Agent or any Lender as any Loan Party’s agent for any purpose whatsoever, nor shall
Agent or any Lender be responsible or liable for any shortage, discrepancy, damage, loss or
destruction of any part of the Collateral wherever the same may be located and regardiess of the
cause thereof. Neither Agent nor any Lender, whether by anything herein or in any assignment
or otherwise, assume any of any Loan Party’s obligations under any coniract or agreement
assigned to Agent or such Lender, and neither Agent por any Lender shall be responsible in any
way for the performance by any Loan Party of any of the terms and conditions thereof,

4.19. Environmental Matters.

(a) Loan Parties shall epsure that the Real Property and all operations and
businesses conducted thereon remains in compliance with all Environmental Laws and they
shall not place or permit to be placed any Hazardous Substances on any Real Property except
as permitted by Applicable Law or appropriate governmental authorities.
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(b) Loan Parties shall establish and maintain a system to assure and monitor
continued compliance with all applicable Environmental Laws which system shall include
periodic reviews of such compliance.

(¢) Loan Parties shall (i) employ in connection with the use of the Real
Property appropriate technology necessary to maintain compliance with any applicable
Environmental Laws and (ii} dispose of any and all Hazardous Waste generated at the Real
Property only at facilities and with carriers that maintain valid permits under RCRA and any
other applicable Environmental Laws. Loan Parties shall use their best efforts to obtain
certificates of disposal, such as hazardous waste manifest receipts, from all treatment,
transport, storage or disposal facilities or operators employed by Loan Parties in conpection
with the transport or disposal of any Hazardous Waste generated at the Real Property.

(d) In the event any Loan Party obtains, gives or receives notice of any
Release or threat of Release of a reportable quantity of any Hazardous Substances at the Real
Property (any such event being hereinafter referred to as a “Hazardous Discharge”) or receives
any notice of violation, request for information or notification that it is potentially responsibie
for investigation or cleanup of environmental conditions at the Real Property, demand letter or
complaint, order, citation, or other written notice with regard to any Hazardous Discharge or
violation of Environmental Laws affecting the Real Property or any Loan Party’s interesi
therein (any of the foregoing is referred to herein as an “Environmental Complaint™) from any
Person, including any state agency responsible in whole or in part for environmental matters in
the state in which the Real Property is located or the United States Environmental Protection
Agency (any such person or entity hereinafter the “Authority”), then Borrower shall, within
five (5) Business Days, give written notice of same to Agent detailing facts and circumstances
of which any Loan Party is aware giving rise to the Hazardous Discharge or Environmental
Complaint. Such information is to be provided to allow Agent to protect its security interest in
and Lien on the Real Property and the Collateral and is not intended to create nor shall it create
any obligation upon Agent or any Lender with respect thereto.

(e) Borrower shall promptly forward to Agent copies of any request for
information, notification of potential liability, demand letter relating to potential responsibility
with respect to the investigation or cleanup of Hazardous Substances at any other site owned,
operated or used by any Loan Party to dispose of Hazardous Substances and shall continue to
forward copies of correspondence between any Loan Party and the Authority regarding such
claims to Agent until the claim is settled. Borrower shall promptly forward to Agent copies of
all documents and reports concerning a Hazardous Discharge at the Real Property that any
Loan Party is required to file under any Environmental Laws. Such information is to be
provided solely to allow Agent to protect Agent’s security interest in and Lien on the Real
Property and the Collateral.

(f) Loan Parties shall respond promptly to any Hazardous Discharge or
Environmental Complaint and take all necessary action in order to safeguard the health of any
Person and to avoid subjecting the Collateral or Real Property to any Lien. If any Loan Party
shall fail to respond promptly 10 any Hazardous Discharge or Environmental Complaint or any
Loan Party shall fail to comply with any of the requirements of any Environmental Laws,
Agent on behalf of Lenders may, but without the obligation to do so, for the sole purpose of
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protecting Agent’s interest in the Collateral: (A} give such notices or (B) enter onto the Real
Property (or authorize third parties to enter onto the Real Property) and take such actions as
Agent (or such third parties as directed by Agent) deem reasonably necessary or advisable, to
clean up, remove, mitigate or otherwise deal with any such Hazardous Discharge or
Environmental Complaint. All reasonable costs and expenses incurred by Agent and Lenders
(or such third parties) in the exercise of any such rights, including any sums paid in connection
with any judicial or administrative investigation or proceedings, fines and penalties, together
with interest thereon from the date expended at the Default Rate for Domestic Rate Loans
constituting Revolving Advances shall be paid upon demand by Borrower, and until paid shall
be added to and become a part of the Obligations secured by the Liens created by the terms of
this Agreement or any other agreement between Agent, any Lender and any Loan Party.

(g) Promptly upon the written request of Agent afier the occurrence of an
Event of Default or a Default, Loan Parties shall provide Agent, at Loan Parties’ expense, with
an environmental site assessment or environmental audit report prepared by an environmental
engineering firm acceptable in the reasonsble opinion of Agent, to assess with a rcasonable
degree of certainty the existence of a Hazardous Discharge and the potential costs in
connection with abatement, cleanup and removal of any Hazardous Substances found on,
under, at or within the Real Property. Any report or investipation of such Hazardous Discharge
proposed and acceptable to an appropriate Authority that is charged to oversee the clean-up of
such Hazardous Discharpe shall be acceptable to Agent. If such estimates, individually or in
the aggregate, exceed $100,000, Agent shall have the right to require Loan Parties to post a
bond, letter of credit or other security reasonably satisfactory to Agent to secure payment of
these costs and expenses.

(h) Loan Parties shall defend and indemnify Agent and Lenders and hold
Agent, Lenders and their respective employees, agents, direciors and officers harmless from
and against all loss, liability, damage and expense, claims, costs, fines and penalties, including
attorney’s fees, suffered or incurred by Agent or Lenders under or on account of any
Environmental Laws, including the assertion of any Lien thereunder, with respect to any
Hazardous Discharge, the presence of any Hazardous Substances affecting the Real Property,
whether or not the same originates or emerges from the Real Property or any contiguous real
estate, including any loss of value of the Real Property as a result of the foregoing except to the
extent such loss, liability, damage and expense is attributable to any Hazardous Discharge
resulting from actions on the part of Agent or any Lender. Loan Parties’ obligations under this
Section 4.19 shall arise upon the discovery of the presence of any Hazardous Substances at the
Real Property, whether or not any federal, state, or local environmental agency has taken or
threatened any action in connection with the presence of any Hazardous Substances. Loan
Parties’ obligation and the indemnifications hereunder shall survive the termination of this
Agreement.

(i) For purposes of Section 4.19 and 5.7, all references to Real Property shall
be deemed to include all of each Loan Party’s right, title and interest in and to its owned and
leased premises.
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4.20. Financing Statements. Except as respects the financing statements filed by Agent
and the financing statements described on Schedule 1.2, no financing staternent covering any of
the Coliateral or any proceeds thereof is on file in any public office.

V. REPRESENTATIONS AND WARRANTIES.
Each Loan Party represents and warrants as follows:

5.1.  Authority. Each Loan Party has full power, authority and legal right to enter into
this Agreement and the Other Documents and to perform all its respective Obligations hereunder
and thereunder. This Agreement, the Subordination Agreement and the Other Documents have
been duly executed and delivered by each Loan Party, and this Agreement, the Subordination
Agreement and the Other Documents constitute the legal, valid and binding obligation of such
Loan Party enforceable in accordance with their terms, except as such enforccability may be
limited by any applicable bankruptcy, insolvency, moratorium or similar laws affecting
creditors’ rights generally. The execution, delivery and performance of this Agreement and of
the Other Documents (2) are within such Loan Party’s corporate powers, have been duly
authorized by all necessary corporate action, are not in contravention of law or the terms of such
Loan Party’s by-laws, certificate of incorporation or other applicable documents relating to such
Loan Party’s formation or to the conduct of such Loan Party’s business or of any material
agreement or undertaking to which such Loan Party is a party or by which such Loan Party is
bound, (b) will not conflict with or violate any law or regulation, or any judgment, order or
decree of any Governmental Body, (c) will not require the Consent of any Governmental Body
or any other Person, except those Consents set forth on Schedule 5.1 hereto, all of which will
have been duly obtained, made or compiled prior to the Closing Date and which are in full force
and effect and (d) will not conflict with, nor result in any breach in any of the provisions of or
constitute a default under or result in the creation of any Lien except Permitted Encumbrances
upon apy asset of such Loan Party under the provisions of any agreement, charter document,
instrument, by-law or other instrument to which such Loan Party is a party or by which it or its
property is a party or by which it may be bound.

5.2. Formation and Qualification.

(a) Each Loan Party is duly incorporated and in good standing under the laws
of the state listed on Schedule 5.2(a) and is qualified to do business and is in good standing in
the states listed on Schedule 5.2(a) which constitute all states in which qualification and good
standing are necessary for such Loan Party to conduct its business and own its property and
where the failure to so qualify could reasonably be expected to have a Material Adverse Effect
on such Loan Party. Each Loan Party has delivered to Agent true and complete copies of its
certificate of incorporation and by-laws and will promptly notify Agent of any amendment or
changes thereto.

(b) The only Subsidiaries of each Loan Party are listed on Schedule 5.2(b).

5.3.  Survival of Representations and Warranties. All representations and warranties of
such Loan Party contained in this Agreement and the Other Documents shall be true at the time
of such Loan Party’s execution of this Agreement and the Other Documents, and shall survive
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the exccution, delivery and acceptance thereof by the parties thereto and the closing of the
transactions described therein or related thereto.

54. Tax Retumns. Each Loan Party’s federal tax identification number is set forth on
Schedule 5.4. Each Loan Party has filed all federal, state and local tax returns and other reports
each is required by law to file and has paid all taxes, assessments, fees and other governmental
charges that are due and payable. Federal, state and local income tax retums of each Loan Party
have been examined and reported upon by the appropriate taxing authority or closed by
applicable statute and satisfied for all fiscal years prior to and including the fiscal year ending
December 31, 2009. The provision for taxes on the books of each Loan Party is adequate for all
years not closed by applicable statutes, and for its current fiscal year, and no Loan Party has any
knowledge of any deficiency or additional assessment in connection therewith not provided for
on its books.

5.5. Financial Statements.

(a) The twelve-month cash flow projections of Borrower on a Consolidated
Basis and their projected balance sheets as of the Closing Date, copies of which are annexed
hereto as Exhibit 5.5(b) (the “Projections™) were prepared by the Chief Financial Officer of
Borrower, are based on undetlying assumptions which provide a reasonable basis for the
projections contained therein and reflect Loan Parties’ judgment based on present
circumstances of the most likely set of conditions and course of action for the projected period.

(b) The consolidated and consolidating balance sheets of Loan Parties, their
Subsidiaries and such other Persons described therein (including the accounts of all
Subsidiaries for the respective periods during which a subsidiary relationship existed) as of
December 31, 2009, and the related statements of income, changes in stockbolder’s equity, and
changes in cash flow for the period ended on such date, all accompanied by reports thereon
containing opinions without qualification by independent certified public accountants, copies
of which have been delivered to Apgent, have been prepared in accordance with GAAP,
consistently applied (except for changes in application in which such accountants concur and
present fairly the financial position of Loan Parties and their Subsidiaries at such date and the
results of their operations for such period. Since December 31, 2009, there has been no change
in the condition, financial or otherwise, of Loan Parties or their Subsidiaries as shown on the
consolidated balance sheet as of such date and no change in the aggregate value of machinery,
equipment and Real Property owned by Loan Parties and their respective Subsidiaries, except
changes in the Ordinary Course of Business, none of which individually or in the aggregate has
been materially adverse.

5.6. Entity Names. No Loan Party has been known by any other corporate name in the
past five ycars and docs not scll Inventory under any other name except as set forth on Schedule
5.6, nor has any Loan Party been the surviving company of a merger or consolidation or acquired
all or substantially all of the assets of any Person during the preceding five (5) years.
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5.7. O.S.H.A. and Environmental Compliance.

(a) Each Loan Party has duly complied with, and its facilities, business,
assets, property, leaseholds, Real Property and Equipment are in compliance in all material
respects with, the provisions of the Federal Occupational Safety and Health Act, the
Environmental Protection Act, RCRA and all other Environmental Laws; there have been no
outstanding citations, notices or orders of non-compliance issued to any Loan Party or relating
to its business, assets, property, leaseholds or Equipment under any such laws, rules or
regulations.

(b) Each Loan Party has been issued all required federal, state and local
licenses, certificates or permits relating to all applicable Environmental Laws.

(c) (i) There are no releases, spills, discharges, leaks or disposal (collectively
referred to as “Releases™) of Hazardous Substances at, upon, under or within any Real Property
or any premises leased by any Loan Party (ii) there are no underground storage tanks or
polychlorinated biphenyls on the Real Property or any premises leased by any Loan Party; (iii)
neither the Real Property nor any premises leased by any Loan Party has ever been used as a
treatment, storage or disposal facility of Hazardous Waste; and (iv) no Hazardous Substances
are present on the Real Property or any premises leased by any Loan Party.

5.8.  Solvency: No Litigation, Violation, Indebtedness or Default.

(a) Each Loan Party is solvent, able to pay its debts as they mature, has capital
sufficient to carry on its business and all businesses in which it is about to engage, and (i) as of
the Closing Date, the fair present saleable value of its assets, calculated on a going concern
basis, is in excess of the amount of its liabilities and (ii) subsequent to the Closing Date, the
fair saleable value of its assets (calculated on a going concern basis) will be in excess of the
amount of its liabilities.

(b) Except as disclosed in Schedule 5.8(b), no Loan Party has (i) any pending
or threatened litigation, arbitration, actions or proceedings which involve the possibility of
having a Material Adverse Effect, or (ii) any liabilities or indebtedness for borrowed money
other than the Obligations.

(© No Loan Party is in violation of any applicable statute, law, rule,
regulation or ordinance in any respect which could reasonably be expected to have a Material
Adverse Effect, nor is any Loan Party in violation of any order of any court, Governmental
Body or arbitration board or tribunal.

(d) No Loan Party nor any member of the Controlied Group maintains or
confributes to any Plan other than (i) as of the Closing Date, those listed on Schedule 5.8(d)
hereto and (it) thereafter, as permitted under this Agreement. (i) No Plan has incurred any
“accumulated funding deficiency,” as defined in Section 302(a)(2) of ERISA and Section
412(a) of the Code, whether or not waived, and each Loan Party and each member of the
Controlled Group has met all applicable minimum funding requirements under Section 302 of
ERISA in respect of each Plan; (ii) each Plan which is intended to be a qualified plan under
Section 401(a) of the Code as currently in effect has been determined by the Internal Revenue
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Service to be qualified under Section 401(a) of the Code and the trust rclated thereto is exempt
from federal income tax under Section 501(a) of the Code; (iii) neither any Loan Party nor any
member of the Controlled Group has incurred any liability to the PBGC other than for the
payment of premiums, and there are no premium payments which have become due which are
unpaid; (iv) no Plan has been terminated by the plan administrator thereof nor by the PBGC,
and there is no occurrence which would cause the PBGC to institute proceedings under Title
IV of ERISA to terminate any Plan; (v) at this time, the current value of the assets of each Plan
exceeds the present value of the accrued benefits and other liabilities of such Plan and neither
any Loan Party nor any member of the Controlled Group knows of any facts or circumstances
which would materially change the value of such assets and accrued benefits and other
liabilities and could reasonably be expected to have a Material Adverse Effect; (vi) neither any
Loan Party nor any member of the Controlled Group has breached any of the responsibilities,
obligations or duties imposed on it by ERISA with respect to any Plan; (vii) neither any Loan
Party nor any member of a Controlled Group has incurred any liability for any excise tax
arising under Section 4972 or 4980B of the Code, and no fact exists which could give rise to
any such liability; (viii) neither any Loan Party nor any member of the Controlled Group nor
any fiduciary of, nor any trustee to, any Plan, has enpaged in a “prohibited transaction”
described in Section 406 of the ERISA or Section 4975 of the Code nor taken any action which
would constitute or result in a Termination Event with respect to any such Plan which is
subject to ERISA,; (ix) each Loan Party and each member of the Controlled Group has made all
contributions due and payable with respect to each Plan; (x) there exists no event described in
Section 4043(b) of ERISA, for which the thirty (30) day notice period has not been waived;
(xi) neither any Loan Party nor any member of the Controlled Group has any fiduciary
responsibility for investments with respect to any plan existing for the benefit of persons other
than employees or former employees of any Loan Party and any member of the Controlled
Group; (xii) neither any Loan Party nor any member of the Controlled Group maintains or
contributes to any Plan which provides health, accident or life insurance benefits to former
employces, their spouses or dependents, other than in accordance with Section 4980B of the
Code; (xiii) neither any Loan Party nor any member of the Controlled Group has withdrawn,
completely or partially, from any Multiemployer Plan so as to incur liability under the
Multiemployer Pension Plan Amendments Act of 1980 and there exists no fact which would
reasonably be expected to result in any such liability; and (xiv) no Plan fiduciary (as defined in
Section 3(21) of ERISA) has any liability for breach of fiduciary duty or for any failure in
connection with the administration or investment of the assets of a Plan.

5.9.  Patents, Trademarks, Copyrights and Licenses. All patents, patent applications,
trademarks, trademark applications, service marks, service mark applications, copyrights,
copyright applications, design rights, tradenames, assumed names, trade secrets and licenses
owned or utilized by any Loan Party are set forth on Schedule 5.9, are valid and have been duly
registered or filed with all appropriate Governmental Bodies and constitute all of the intellectual
property rights which are necessary for the operation of its business; there is no objection to or
pending challenge to the validity of any such patent, trademark, copyright, design rights,
tradename, trade secret or license and no Loan Party is aware of any grounds for any challenge,
except as set forth in Schedule 5.9 hereto. Each patent, patent application, patent license,
trademark, trademark application, trademark license, service mark, service mark application,
service mark license, design rights, copyright, copyright application and copyright license owned
or held by any Loan Party and all trade secrets used by any Loan Party consist of original
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material or property developed by such Loan Party or was lawfully acquired by such Loan Party
from the proper and lawful owner thereof. Each of such items has been maintained so as to
preserve the value thereof from the date of creation or acquisition thereof, With respect to all
software used by any Loan Party, such Loan Party is in possession of all source and object codes
related to each piece of software or is the beneficiary of a source code escrow agreement, each
such source code escrow agreement being listed on Schedule 5.9 bereto.

5.10. Licenses and Permits. Except as set forth in Schedule 5.10, each Loan Party (a) is
in compliance with and (b) has procured and is now in possession of, al! material licenses or
permits required by any applicable federal, state, provincial or local law, rule or regulation for
the operation of its business in each jurisdiction wherein it is now conducting or proposes to
conduct business and where the failure to procure such licenses or permits could have a Material
Adverse Effect.

5.11. Default of Indebtedness. No Loan Party is in default in the payment of the
principal of or interest on any Indebtedness or under any instrument or agreement under or
subject to which any Indebtedness has been issued and no event has occurred under the
provisions of any such instrument or agreement which with or without the lapse of time or the
giving of notice, or both, constitutes or would constitute an cvent of default thereunder.

5.12. No Default No Loan Party is in defauit in the payment or performance of any of
its contractual obligations and no Default or Event of Default has occurred.

5.13. No Burdensome Restrictions. No Loan Party is party to any contract or
agreement the performance of which could have a Material Adverse Effect. Each Loan Party has
heretofore delivered to Agent true and complete copies of all material contracts to which it is a
party or to which it or any of its properties is subject. No Loan Party has agreed or consented to
cause or permit in the future (upon the happening of a contingency or otherwise) any of its
property, whether now owned or hereafter acquired, 10 be subject to a Lien which is not a
Permitted Encumbrance.

5.14. No Labor Dispules. No Loan Party is involved in any labor dispute; there are no
sirikes or walkouts or union organization of any Loan Party’s employees threatened or in
existence and no labor contract is scheduled to expire during the Term other than as set forth on
Schedule 5.14 hereto.

5.15. Margin Regulations. No Loan Party is engaged, nor will it engage, principally or
as one of its important activities, in the business of extending credit for the purpose of
“purchasing” or “carrying” any “margin stock” within the respective meanings of each of the
quoted terms under Regulation U of the Board of Governors of the Federal Reserve System as
now and from time to time hereafter in effect. No part of the proceeds of any Advance will be
used for “purchasing” or “carrying” “margin stock™ as defined in Regulation U of such Board of
Governors.

5.16. Investment Company Act. No Loan Party is an “investment company” registered
or required to be registered under the Investment Company Act of 1940, as amended, nor is it
controlled by such a company.
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5.17. Disclosure. No representation or warranty made by any Loan Party in this
Agreement, or in any financial statement, report, certificate or any other document furnished in
connection herewith or therewith contains any untrue statement of a material fact or omits to
state any material fact necessary to make the statements herein or therein not misleading, There
is no fact known to any Loan Party or which reasonably should be known to such Loan Party
which such Loan Party has not disclosed to Agent in writing with respect to the transactions
coniemplated by this Agreement which could reasonably be expected to have a Material Adverse
Effect.

5.18. [INTENTIONALLY OMITTED]

5.19. Swaps. No Loan Party is a party to, nor will it be a party to, any swap agreement
whereby such Loan Party has agreed or will agree to swap interest rates or currencies unless
same provides that damages vpon termination following an event of default thereunder are

yable on an unlimited “two-way basis™ without regard to fault on the part of either party.

5.20. Conflicting Apgreements. No provision of any mortgage, indepture, contract,
agrecment, judgment, decree or order binding on any Loan Party or affecting the Collateral
conflicts with, or requires any Consent which has not already been obtained to, or would in any
way prevent the execution, delivery or performance of, the terms of this Agreement or the Other
Documents.

5.21. Application of Certain Laws and Regulations. Neither any Loan Party nor any
Affiliate of any Loan Party is subject to any law, statute, rule or regulation which regulates the
incurrence of any Indebtedness, including laws, statutes, rules or regulations relative to common
or interstate carriers or to the sale of electricity, gas, steam, water, telephone, telegraph or other
public utility services.

5.22. Business and Property of Loan Parties. Upon and after the Closing Date, Loan
Parties do not propose to engage in any business other than as set forth on Schedule 5.22 hereto

and activities necessary to conduct the foregoing. On the Closing Date, each Loan Party will
own all the property and possess all of the rights and Consents necessary for the conduct of the
business of such Loan Party.

5.23. Section 20 Subsidiaries. Loan Parties do not intend to use and shall not use any
portion of the proceeds of the Advances, directly or indirectly, to purchase during the
underwriting period, or for 30 days thereafter, Ineligible Securities being underwritten by a
Section 20 Subsidiary.

5.24. Anti-Terrorism Laws.

(a) General. Neither any Loan Party nor any Affiliate of any Loan Party is in
violation of any Anti-Terrorism Law or engages in or conspires to engage in any transaction
that evades or avoids, or has the purpose of evading or avoiding, or attempts to violate, any of
the prohibitions set forth in any Anti-Terrorism Law.

(b) Executive Order No. 13224, Neither any Loan Party nor any Affiliate of
any Loan Party or their respective agents acting or benefiting in any capacity in connection
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with the Advances or other transactions hereunder, is any of the following (each a “Blocked
Person™):

() a Person that is listed in the annex 1o, or is otherwise subject to the
provisions of, the Executive Order No. 13224;

(ii)  a Person owned or controlled by, or acting for or on behalf of,
any Person that is listed in the annex to, or is otherwise subject to the provisions
of, the Executive Order No. 13224;

(i) & Person or entity with which any Lender is prohibited from
dealing or otherwise engaging in any transaction by any Anti-Terrorism Law;

(iv)  a Person or entity that commits, threatens or conspires to commit
or supports “terrorism” as defined in the Executive Order No. 13224;

(v) a Person or entity that is named as a “specially designated
national” on the most current list published by the U.S. Treasury Department
Office of Foreign Asset Control et its official website or any replacement website
or other replacement official publication of such list, or

(vi)  a Person or entity who is affiliated or associated with a Person or
entity listed above.

Neither any Loan Party nor to the knowledge of any Loan Party, any of its agents acting in any
capacity in connection with the Advances or other transactions hereunder (i) conducts any
business or engages in making or receiving any contribution of funds, goods or services to or for
the benefit of any Blocked Person, or (ii) deals in, or otherwise engages in any transaction
relating to, any property or interests in property blocked pursuant to the Executive Order No.
13224.

5.25. Trading with the Enemy. No Loan Party has engaged, nor does it intend to
engage, in any business or activity prohibited by the Trading with the Enemy Act.

5.26. Federal Securities Laws. Neither any Loan Party nor any of its Subsidiaries (i) is
required to file periodic reports under the Exchange Act, (ii) has any securities registered under
the Exchange Act or (iii) has filed a registration statement that has not yet become effective
under the Securities Act.

5.27. Common Enterprise. The successful operation and condition of each of the Loan
Parties is dependent on the continued successful performance of the functions of the group of the
Loan Parties as a whole, and the successful operation of each of the Loan Parties is dependent on
the successful performance and operation of each other Loan Party. Each Loan Party expects to
denive benefit (and its board of directors or other govemning body has determined that it may
reasonably be expected to derive benefit), directly and indirectly, from (i) successful operations
of each of the other Loan Parties and (ii) the credit extended by the Lenders to the Loan Parties
hereunder, both in their separate capacities and as members of the group of companies. Each
Loan Party has determined that execution, delivery, and performance of this Agreement and any
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Other Documents to be executed by such Loan Party is within its purpose, will be of direct and
indirect benefit to such Loan Party, and is in its best interest.

VI. AFFIRMATIVE COVENANTS.

Each Loan Party shall, until payment in full of the Obligations and termination of this
Agreement:

6.1. Payment of Fees. Pay to Agent on demand all usual and customary fees and
expenses which Agent incurs in connection with (a) the forwarding of Advance proceeds and (b)
the establishment and maintepance of any Blocked Accounts or Depository Accounts as
provided for in Section 4.15(h). Agent may, without making demand, charge Borrower’s
Account for all such fees and expenses.

6.2. Conduct of Business and Maintenance of Existence and Assets. (a) Conduct
continuously and operate actively its business according to good business practices and maintain
all of its properties useful or necessary in its business in good working order and condition
(reasonable wear and tear excepted and except as may be disposed of in accordance with the
terms of this Agreement), including all licenses, patents, copyrights, design rights, tradenames,
trade secrets and trademarks and take all actions necessary to enforce and protect the validity of
any intellectual property right or other right inciuded in the Collateral; (b) keep in full force and
effect its existence and comply in all material respects with the laws and regulations goveming
the conduct of its business where the failure to do so could reasonably be expected to have a
Material Adverse Effect; and (c) make all such reports and pay all such franchise and other taxes
and license fees and do all such other acts and things as may be lawfully required to maintain its
rights, licenses, leases, powers and franchises under the laws of the United States or any political
subdivision thereof.

6.3.  Yiolations. Promptly notify Agent in writing of any violation of any law, statute,
regulation or ordinance of any Governmental Body, or of any agency thereof, applicable to any
Loan Party which could reasonably be expected to have a Material Adverse Effect.

6.4. Government Receivables. Take all steps necessary 1o protect Agent’s interest in
the Collateral under the Federal Assignment of Claims Act, the Uniform Commercial Code and
all other applicable state or local statutes or ordinances and deliver to Agent appropriately
endorsed, any instrument or chatte] paper connected with any Receivable arising out of contracts
between any Loan Party and the United States, any state or any department, agency or
instrumentality of any of them.

6.5. Fixed Charge Coverage Ratio. Cause to be maintained as of the end of each fiscal
quarter, a Fixed Charge Coverage Ratio (for the Borrower and its consolidated Subsidiaries) of
not Jess than 1.10 to 1.0, calculated for the four (4) fiscal quarter period then ending.

6.6. [Execution of Supplemental Instruments. Execute and deliver to Agent from timme
to time, upon demand, such supplemental agreements, statements, assignments and transfers, or
instructions or documents relating to the Collateral, and such other instruments as Agent may
request, in order that the full intent of this Agreement may be carried into effect.
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6.7. Payment of Indebtedness. Pay, discharge or otherwise satisfy at or before
maturity (subject, where applicable, to specified grace periods and, in the case of the trade
payables, to normal payment practices) all its obligations and liabilities of whatever nature,
except when the failure to do so could not reasonably be expected to have a Material Adverse
Effect or when the amount or validity thereof is currently being contested in good faith by
appropriate proceedings and cach Loan Party shall have provided for such reserves as Agent may
reasonably deem proper and necessary, subject at all times to any applicable subordination
arrangement in favor of Lenders.

6.8.  Standards of Financial Statements. Cause all financial statemnents referred to in
Sections 9.7, 9.8, 9.9, 9.10, 9.11, 9.12 and 9.13 as to which GAAP is applicable to be complete
and correct in all material respects (subject, in the case of interim financial statements, to normal
year-end audit adjustments) and to be prepared in reasonable detail and in accordance with
GAAP applied consistently throughout the periods reflected therein (except as concurred in by
such reporting accountants or officer, as the case may be, and disclosed therein).

6.9. Federal Securities Laws. Promptly notify Agent in writing if any Loan Party or
any of its Subsidiaries (i) is required to file periodic reports under the Exchange Act, (ii) registers
any securities under the Exchange Act or (iii) files a registration statement under the Securities
Act.

6.10. Minimum Undrawn Availability. The Borrower shall not permit the Undrawn
Availability of the Borrower at any time to be Jess than $1,000,000.

6.11. Delivery of Receivable Sale Documents. Prior to the sale of any Reccivable
expressly permitted pursuant to the terms of Section 7.1(b), the Loan Parties shall deliver a true
and complete copy of the documents, by which such sale to the applicable Local Distribution
Company is to be consummated, including a executed purchase agreement or similar document
and any UCC Financing Statement permitted to be filed pursuant to Section 7.2. Such
documents shall in form and substance satisfactory to the Agent and shall not be modified or
amended without the prior written consent of the Agent.

VII. NEGATIVE COVENANTS.

No Loan Party shall, unti] satisfaction in full of the Obligations and termination of this
Agreement:

7.1.  Merger, Consolidation, Acquisition and Sale of Assets.

(a) Enter into any merger, consolidation or other reorganization with or into
any other Person or acquire all or a substantial portion of the assets or Equity Interests of any
Person or permit any other Person to consolidate with or merge with it

(b) Sell, lease, transfer or otherwise dispose of any of its properties or assets,
except dispositions of Inventory to the extent expressly permitted by Section 4.3; provided,
however, that a Loan Party may sell a Receivable to the applicable Local Distribution
Company which participated in the delivery of Gas to such Loan Party’s customers which gave
rise to such Receivable, but only to the extent that the applicable Local Distribution Company
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makes a cash payment for one hundred percent (100%) of the value of such Receivable (with
the exception for Columbia of Kentucky, which shall be no less than ninety-seven percent
(97%) of the value of such Receivable) directly into the Cash Concentration Account on the
same day as the sale thereof is consummated and the transfer occurs (with the exception of
cash payments from Columbia Gas of Ohio which must be received in the Cash Concentration
Account by the 3rd business day following the 20th day of each calendar month in which it
purchases a Receivable).

7.2.  Creation of Liens. Create or suffer to exist any Lien or transfer upon or against
any of its property or assets now owned or hereafter acquired, except (i) Permitted
Encumbrances, (ii) the mortgage in favor of PNC Bank, National Association securing the
Indebtedness permitted by Section 7.8(v) of this Agreement and which mortgage shall secure
only and be limited to the improvements constructed with the proceeds of such Indebtedness, and
(iii) security interests necessary to effect the transfer of any Receivable expressly permitted
pursuant to the terms of Section 7.1(b) so long as such security interest only relates to sales of
such Receivable and such security interest does not secure any obligation or other liability of the
Loan Parties owing to any Local Distribution Company or any other Person.

7.3.  Guarantees. Become liable upon the obligations or liabilities of any Person by
assumption, endorsement or guaranty thereof or otherwise (other than to Lenders or the Issuer)
except (a) as disclosed on Schedule 7.3, and (b) the endorsement of checks in the Ordinary
Course of Business.

7.4. Investments. Purchase or acquire obfigations or Equity Interests of, or any other
mterest in, any Person.

1.5. Loans. Make advances, loans or extensions of credit to any Person, including any
Parent, Subsidiary or Affiliate except with respect to the extension of commercial trade credit in
connection with the sale of Inventory in the Ordinary Course of Business.

76. Capital Expenditures. Contract for, purchase or make any expenditure or
commitments for Capital Expenditures in any fiscal year in an aggregate amount for all Loan
Parties in excess of $300,000.

7.7.  Dividends. Declare, pay or make any dividend or distribution on any shares of
the common stock or preferred stock of any Loan Party (other than dividends or distributions
payable in its stock, or split-ups or reclassifications of its stock) or apply any of its funds,
property or assets to the purchase, redemption or other retirement of any common or preferred
stock, or of any options 1o purchase or acquire any such shares of common or preferred stock of
any Loan Party; provided, however, that (a) with respect to any Loan Party, distributions may be
made by any such Loan Party which has elected to be taxed in accordance with Subchapter S and
any comparable state tax laws to its respective shareholders in an amount necessary for the
payment of the federal and state income tax obligations on account of the attribution of each such
Loan Party's income to such shareholders by reason of such Loan Party being a Subchapter S
corporation in each case determined by reference to the shareholder who has the highest
combined marginal rate for income tax purposes ("Income Tax Distributions") provided the
Borrower shall cause any excess distribution to be returned to the Borrower; (b) on or prior to
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December 31, 2010, the Borrower may declare and pay a one-time dividend in an aggregate
amount not to exceed One Million Five Hundred Thousand Dollars ($1,500,000), but only so
long as both immediately before and after giving effect thereto, no Default or Event of Default
shall exist; (c) with respect to the 2011 and 2012 fiscal years of the Borrower, in addition to any
Income Tax Distributions the Borrower may declare and pay an annual dividend for each such
year in an aggregate amount equal to the lesser of (i) twenty-five percent (25%) of the Net
Income of the Loan Parties for such fiscal year (based upon the financial staterents required to
be delivered under Section 9.7 hereof for such fiscal year) or (ii) One Million Five Hundred
Thousand Dollars ($1,500,000), but only so long as both immediately before and after giving
effect thereto, (y) no Default or Event of Default shall exist and (z) the Borrower shall have
Undrawn Availability of not less than One Million Dollars ($1,000,000); and (d) with respect to
the 2013 fiscal year of the Borrower, in addition to any Income Tax Distributions the Borrower
may declare and pay an annual dividend for such year in an aggregate amount equal to twenty-
five percent (25%) of the Net Income of the Loan Parties for such fiscal year (based upon the
financial statements required to be delivered under Section 9.7 hereof for such fiscal year), but
only so long as both immediately before and after giving effect thereto, (y) no Default or Event
of Default shall exist and (z) the Borrower shall have Undrawn Availability of not less than One
Million Dollars ($1,000,000).

7.8. Indebtedness. Create, incur, assume or suffer to exist any Indebtedness (exclusive
of trade debt) except in respect of (i} Indebtedness to Lenders and the Issuer; (ii) Indebtedness
incurred for Capital Expenditures permitted under Section 7.6 hereof; (iii) Indebiedness existing
on the Closing Date and set forth on Schedule 7.8 (including any extensions, renewals or
refinancings thereof), provided that the principal amount of such Indebtedness shall not be
increased without the prior written consent of the Required Lenders; (iv) Indebtedness arising
from Interest Rate Hedges with Lenders as counterparties entered into in the ordinary course of
business and not for speculative purposes and consisting of bona fide hedging transactions, (v)
Indebtedness incurred in connection with 2 construction loan from PNC Bank, National
Association not to exceed $700,000; and (vi) Indebtedness arising from Interest Rate Hedges
with Bank of America, N.A. (or its Affiliates) as counlerparties relating to commodities hedging
transactions entered into for non-speculative purposes with notional amounts not to exceed
$8,000,000. ’

7.9. Nature of Business. Substantially change the nature of the business in which it is
presently engaged, nor except as specifically permitted hereby purchase or invest, directly or
indirectly, in any assets or property other than in the Ordinary Course of Business for assets or
property which are useful in, necessary for and are to be used in its business as presently
conducted.

7.10. Transactions with Affiliates. Directly or indirectly, purchase, acquire or lease any
property from, or sell, transfer or lease any property to, or otherwise enter into any transaction or
deal with, any Affiliate, except transactions disclosed to the Agent, which are in the Ordinary
Course of Business, on an arm’s-length basis on terms and conditions no less favorable than
terms and conditions which would have been obtainable from a Person other than an Affiliate.

7.11. Leases. Enter as lessee inlo any lease arrangement for real or personal property
(unless capitalized and permitted under Section 7.6 hereof) if after giving effect thereto,
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aggregate annual rental payments for all leased property would exceed $100,000 in any one
fiscal year in the aggregate for all Loan Parties.

7.12. Subsidiaries.

(@ Form any Subsidiary unless, (i) (¥) such Subsidiary expressly becomes a
Borrower and becomes jointly and severally liable for the obligations of the Borower
hereunder, under the Notes and under any other agreement between any Borrower and the
Lenders, or (z) such Subsidiary becomes a Guarantor for the Obligations and, among other
things, executes a Guaranty in form and substance reasonably satisfactory to the Agent, (ii)
Agent shall have received all documents, including organizational documents and legal
opinions it may reasonably require in connection therewith and (iii) such Subsidiary grants first
(1) priority perfected Liens in its assets to the Agent for the benefit of the Issuer and the
Lenders; provided, however, to the extent such Subsidiary becomes a Borrower, none of such
assets which become Collateral shall be included in the Formula Amount in accordance with
the terms of this Agreement until such time as the Agent makes such determination in is sole

discretion; or

(b) Enter into any partnership, joint venture or similar arrangement.

7.13. Fiscal Year and Accounting Changes. Change its fiscal year from a calendar year
or make any change (i) in accounting treatment and reporting practices except as required by
GAAP or (ii) in tax reporting treatment except as required by law.

7.14. Pledge of Credit. Now or hereafter pledge Agent’s or any Lender’s credit on any
purchases or for any purpose whatsoever or use any portion of any Advance in or for any
business other than such Loan Party’s business as conducted on the date of this Agreement.

7.15.  Amendment of Articles of Incorporation, By-Laws. Amend, modify or waive any
term or matenal provision of its Articles of Incorporation or By-Laws unless required by law.

7.16. Compliance with ERISA. (i) (x) Maintain, or permit any member of the
Controlled Group to maintain, or (y) become obligated to coptribute, or permit any member of
the Controlled Group to become obligated to contribute, to any Plan, other than those Plans
disclosed on Schedule 5.8(d) or any other Plan for which Agent bas provided its prior written
consent, (ii) engage, or permit any member of the Controlled Group to engage, in any non-
exempt “prohibited transaction™, as that ferm is defined in section 406 of ERISA and Section
4975 of the Code, (iii) incur, or permit any member of the Controlled Group to incur, any
“accumulated funding deficiency™, as that term is defined in Section 302 of ERISA or Section
412 of the Code, (iv) terminate, or permit any member of the Controlled Group to terminate, any
Plan where such event could result in any liability of any Loan Party or any member of the
Controlled Group or the imposition of a lien on the property of any Loan Party or any member of
the Controlled Group pursuant to Section 4068 of ERISA, (v) assume, or permit any member of
the Controlled Group to assume, any obligation to contribute to any Multiemployer Plan not
disclosed on Schedule 5.8(d), (vi) incur, or permit any member of the Controlled Group fo incur,
any withdrawal liability to any Multiemployer Plan; (vii) fail promptly to notify Agent of the
occurrence of any Termination Event, {viii) fail to comply, or permit a member of the Controlled
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Group to fail to comply, with the requirements of ERISA or the Code or other Applicable Laws
in respect of any Plan, (ix) fail to meet, or permit any member of the Controlled Group to fail to
meet, all minimum funding requirements under ERISA or the Code or postpone or delay or allow
any member of the Controlled Group to postpone or delay any funding requirement with respect
of any Plan.

7.17. Prepayment of Indebtedness. At any time, directly or indirectly, prepay any
Indebtedness {(other than to Lenders), or repurchase, redeem, retire or otherwise acquire any
Indebtedness of any Loan Party.

7.18. Anti-Terrorism Laws. No Loan Party shall, until satisfaction in full of the
Obligations and termination of this Agreement, nor shall it permit any Affiliate or agent to:

(2) Conduct any business or engage in any transaction or dealing with any
Blocked Person, including the making or receiving any contribution of funds, goods or services
to or for the benefit of any Blocked Person.

(b) Deal in, or otherwise engage in any transaction relating to, any property or
interests in property blocked pursuant to the Executive Order No. 13224,

(c) Engage ip or conspire to engage in any transaction that evades or avoids,
or has the purpose of evading or avoiding, or attempts to violate, any of the prohibitions set
forth in the Executive Order No. 13224, the USA PATRIOT Act or any other Anti-Terrorism
Law. Loan Party shall deliver to Lenders any certification or other evidence requested from
time to titne by any Lender in its sole discretion, confirming Loan Party’s compliance with this
Section.

7.19. Membership/Partnership Interests. Elect to treat or permit any of its Subsidiaries
to (x) treat its limited liability company membership interests or partnership interests, as the case
may be, as securities as contemplated by the definition of “security” in Section 8-102(15) and by
Section 8-103 of Article 8 of Uniform Cominercial Code or (y) certificate its limited Liability
company membership interests or partnership interests, as the case may be.

7.20. Trading with the Enemy Act. Engage in any business or activity in violation of
the Trading with the Enemy Act.

7.2]. [INTENTIONALLY OMITTED]

7.22. Other Apreements. Enter into any material amendment, waiver or modification of
any Aggregation/Pooling Service Agreements, the Columbia Gas Receivable Purchase
Agreement, or any Interest Rate Hedges.

7.23. [INTENTIONALLY OMITTED].

7.24. Bank of America Cash Collateral Account. Maintain any funds in account
number 65550-619389 at Bank of America, N.A. other than amounts deposited as cash collateral
to secure Borrower’s obligations with respect to Interest Rale Hedges permitted pursuant to
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Section 7.8(vi); provided that the balance of such account shall not at any time exceed Three
Million Dollars ($3,000,000).

VII. CONDITIONS PRECEDENT.

8.1.  Conditions to Initia] Advances. The agreement of Lenders to make the initial
Advances requested to be made on the Closing Date is subject to the satisfaction, or waiver by

Agent, immediately prior to or concurrently with the making of such Advances, of the following
conditions precedent:

(@ Note. Agent shall have received the Notes duly executed and delivered by
an authorized officer of each Borrower;

(b) Filings, Registrations and Recordings. Each document (including any
Uniform Commercial Code financing statement) required by this Agreement, any related

agreement or under law or reasonably requested by the Agent to be filed, registered or recorded
in order to create, in favor of Agent, a perfected security interest in or lien upon the Collateral
shall have been properly filed, registered or recorded in each jurisdiction in which the filing,
registration or recordation thereof is so required or requested, and Agent shall have received an
acknowledgment copy, or other evidence satisfactory to it, of each such filing, registration or
recordation and satisfactory evidence of the payment of any necessary fee, tax or expense
relating thereto;

(c) Corporate Proceedings of Borrower. Agent shall have received a copy of
the resolutions in form and substance reasonably satisfactory to Agent, of the Board of
Directors of each Borrower authorizing (i) the execution, delivery and performance of this
Agreement, the Notes, the Other Documents and any related agreements (collectively the
“Documents”) and (ii) the granting by each Borrower of the security interests in and liens upon
the Collateral in each case certified by the Secretary or an Assistant Secretary of each
Borrower as of the Closing Date; and, such certificate shall state that the resolutions thereby
certified have not been amended, modified, revoked or rescinded as of the date of such

certificate;

(d) Incumbency Certificates of Borrower. Apgent shall have received a
certificate of the Secretary or an Assistant Secretary of each Borrower, dated the Closing Date,
as to the incumbency and signature of the officers of each Borrower executing this Agreement,
the Other Documents, any certificate or other documents to be delivered by it pursuant hereto,
together with evidence of the incumbency of such Secretary or Assistant Secretary;

(e) [INTENTIONALLY OMITTED]
(f) [INTENTIONALLY OMITTED]

(g) Certificates. Agent shall have received & copy of the Articles or
Certificate of Incorporation of each Loan Party, and all amendments thereto, certified by the
Secretary of State or other appropriate official of its jurisdiction of incorporation together with
copies of the By-Laws of each Loan Party and all agreements of each Loan Party’s
shareholders certified as accurate and complete by the Secretary of such Loan Party;
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(hy Good Standing Certificates. Agent shall have received good standing
certificates for each Loan Party dated not more than 30 days prior to the Closing Date, issted

by the Secretary of State or other appropriate official of each Loan Party’s jurisdiction of
incorporation and each jurisdiction where the conduct of each Loan Party’s business activities
or the ownership of its properties necessitates qualification;

(i) Legal Opinion. Agent shall have received the executed legal opinion of
Carlile, Patchen & Murphy, LLP in form and substance satisfactory to Agent which shall cover
such matters incident to the transactions contemplated by this Agreement, the Notes, the Other
Documents, the Guaranty and related agreements as Agent may reasonably require and each
Borrower hereby authorizes and directs such counsel to deliver such opinions to Agent and
Lenders;

() No Litigation. (i) No litigation, investigation or proceeding before or by
any arbitrator or Governmental Body shall be continuing or threatened against any Loan Party
against the officers or directors of any Loan Party (A) in connection with this Agreement, the
Other Documents or any of the transactions contemplated thereby and which, in the reasonable
opinion of Agent, is deemed material or (B) which could, in the reasonable opinion of Agent,
have a Material Adverse Effect; and (ii) no injunction, writ, restraining order or other order of
any nature materially adverse to any Loan Party or the conduct of its business or inconsistent
with the due consummation of the transactions hereunder or contemplated hereby shall have
been issued by any Governmental Body;

(k) Financial Condition Certificates. Agent shall have received an executed
Financial Condition Certificate in the form of Exhibit 8.1(k).

() Fees. Agent shall have received all fees payable to Agent and Lenders on
or prior fo the Closing Date hercunder, including pursuant to Article ITI hereof;

(m) Insurance. Agent shall have received in form and substance satisfactory to
Agent, certified copies of Borrower’ casualty insurance policies, together with loss payable
endorsements on Agent’s standard form of loss payee endorsement paming Agent as loss
payee, and certified copies of Borrower’ liability insurance policies, together with
endorsements naming Agent as a co-insured;

(n) Payment Instructions. Agent shall have rececived written instructions from
Borrower directing the application of proceeds of the initial Advances made pursuant to this

Agreement;

(o) Blocked Accounts. Agent shall have received duly executed agreements
establishing the Blocked Accounts or Depository Accounts with financial institutions
acceptable to Agent for the collection or servicing of the Receivables and proceeds of the
Collateral;

(p) Consents. Agent shall have received any and all Consents necessary to
permit the effectuation of the transactions contemplated by this Agreement and the Other
Documents; and, Agent shall have received such Consents and waivers of such third parties as
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might assert claims with respect to the Collateral, as Agent and its counsel shall deem
DECessary;

(@) No Adverse Material Change. (i) since December 31, 2009, there shall
not have occurred any event, condition or state of facts which could reasonably be expected to
have a Material Adverse Effect and (ii) no representations made or information supplied to
Agent or Lenders shall have been proven to be inaccurate or misleading in any material

respect;

() Leaschold Agreements. Agent shall have received landlord, mortgagee,
consignees and/or warehouseman agreements satisfactory to Agent with respect to all premises
leased by Loan Parties at which Inventory and books and records are located;

(s) Guarantees and Other Documents. Agent shall have received (i) a
Guaranty executed by Richard A. Cumnutte, Sr., and (ii) executed Other Documents, all in form
and substance satisfactory to Agent;

() Contract Review. Agent shall have reviewed all material contracts of
Loan Parties including leases, union contracts, labor contracts, vendor supply contracts, license
agreements and distributorship agreements and such contracts and agreements shall be
satisfactory in all respects to Agent, including, without limitation, all updated purchase
agreements from Local Distribution Companies;

(u) Closing Certificate. Agent shall have received a closing certificate signed
by the Chief Financial Officer of each Loan Party dated as of the date hereof] stating that (i) all
representations and warranties set forth in this Agreement and the Other Documents are true
and correct on and as of such date, (ii) Loan Parties are on such date in compliance with all the
terms and provisions set forth in this Agreement and the Other Documents and (iii) on such
date no Default or Event of Default has occurred or is continuing;

(v) Borrowing Base. Agent shall have received evidence from Borrower that
the aggregate amount of Eligible Receivables and Eligible Inventory is sufficient in value and
amount to support Advances in the amount requested by Borrower on the Closing Date and
those outstanding on the Closing Date;

(w) Compliance with Laws. Apgent shall be reasonably satisfied that each
Loan Party is in compliance with all pertinent federal, state, local or territorial regulations,
including those with respect to the Federal Occupational Safety and Health Act, the
Environmental Protection Act, ERISA and the Trading with the Enemy Act; and

(x) Other. All corporate and other proceedings, and all documents,
instruments and other legal matters in connection with the transactions contemplated hereby
shall be satisfactory in form and substance to Agent and its counsel.

8.2.  Conditions to Each Advance. The agreement of Lenders to make any Advance
requested 10 be made on any date (including the initial Advance), is subject to the satisfaction of
the following conditions precedent as of the date such Advance is made:
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(a) Representations and Warranties. Each of the representations and
warranties made by any Loan Party in or pursuant to this Agreement, the Other Documents and

any related agreements to which it is a party, and each of the representations and warranties
contained in any certificate, document or financial or other statement furnished at any time
under or in connection with this Agreement, the Other Documents or any related agreement
shall be true and correct in all material respects on and as of such date as if made on and as of

such date;

(b} No Default. No Event of Default or Default shall have occurred and be
continuing on such date, or would exist after giving effect 10 the Advances requested to be
made, on such date; provided, however that Agent, in its sole discretion, may continue to make
Advances notwithstanding the existence of an Event of Default or Default and that any
Advances so made shall not be deemed a waiver of any such Event of Default or Default; and

(c) Maximum Advances. In the case of any type of Advance requested to be
made, after giving effect thereto, the aggregate amount of such type of Advance shall not
exceed the maximurn amount of such type of Advance permitted under this Agreement.

Each request for an Advance by Borrower hereunder shall constitute a representation and
warranty by Borrowcer as of the date of such Advance that the conditions contained in this

subsection shall have been satisfied.
IX. INFORMATION AS TO LOAN PARTIES.

Each Loan Party shall, or (except with respect to Section 9.11) shall cause Borrower on
its behalf to, until satisfaction in full of the Obligations and the termination of this Agreement:

9.1. Disclosure of Material] Matters. Immediately upon learning thereof, report to
Agent all matters materially affecting the value, enforceability or collectability of any portion of
the Coliateral, including any Loan Party’s reclamation or repossession of, or the return to any
Loan Party of, a material amount of goods or claims or disputes asserted by any Customer or
other obligor.

9.2.  Schedules. Deliver to Agent on or before the fifteenth (15th} day of each month
as and for the prior month (a) accounts receivable agings inclusive of reconciliations to the
general ledger, (b) accounts payable schedules inclusive of reconciliations to the general ledger,
(c) Inventory reports, (d) a Borrowing Base Certificate in form and substance satisfactory to
Agent (which shall be calculated as of the last day of the prior month and which shall not be
binding upon Agent or restrictive of Agent’s rights under this Agreement) and (e) an Inventory
roll-forward report. In addition, the Borrower shall deliver to the Agent on or before the first
(1st) day of each Week as and for the prior Week an interim Borrowing Base Certificate (which
shall be calculated as of the last day of the prior Week and which shall not be binding upon the
Agent or restrictive of the Agent's rights under this Agreement) reflecting all activity (including
sales, collections, credits) impacting the accounts of the Borrower for all Business Days of the
immediately preceding Week. The amount derived as being excluded from Eligible Accounts
used on such interim Borrowing Base Certificate shall be the amount thal is calculated and
updated monthly pursuant 1o this Section 9.2 and which is satisfactory to the Agent. The amount
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of Eligible Inventory to be included on such inteim Borrowing Base Certificate shall be
calculated and updated monthly pursuant to this Section 9.2 and which is satisfactory to the
Agent. In addition, each Borrower will deliver to Agent at such intervals as Agent may requite:
(i) confirmaiory assignment schedules, (ii) copies of Customer’s invoices, (iii) evidence of
shipment or delivery, and (iv) such further schedules, documents and/or information regarding
the Collateral as Agent may require including trial balances and test verifications. Agent shall
have the right to confirm and verify all Receivables by any manner and through any medium it
considers advisable and do whatever it may deem reasonably necessary to protect its interests
hereunder. The items to be provided under this Section are to be in form satisfactory to Agent
and executed by Borrower and delivered to Agent from time to time solely for Agent’s
convenience in maintaining records of the Collateral, and Borrower’s failure to deliver any of
such items to Agent shall not affect, terminate, modify or otherwise limit Agent’s Lien with
respect to the Collateral.

9.3. Environmental Reports. Furnish Agent, concurrenfly with the delivery of the
financial statements rcferred to in Sections 9.7 and 9.8, with a Compliance Certificate signed by
the President of Borrower stating, to the best of his knowledge, that each Loan Party is in
compliance in all material respects with all federal, state and local Environmental Laws. To the
extent any Loan Party is not in compliance with the foregoing laws, the certificate shall set forth
with specificity all areas of non-compliance and the proposed action such Loan Party will
implement in order to achieve full compliance.

9.4. Lifigation. Promptly notify Agent in writing of any claim, litigation, suit or
administrative proceeding affecting any Loan Party, whether or not the claim is covered by
insurance, and of any litigation, suit or administrative proceeding, which in any such case affects
the Collateral or which could reasonably be expected to have a Material Adverse Effect.

9.5. Material Occurrences. Promptly notify Agent in writing upon the occurrence of
(a) any Event of Default or Default; (b) any event, development or circumstance whereby any
financial statements or other reports furnished to Agent fail in any material respect to present
fairly, in accordance with GAAP consistently applied, the financial condition or operating results
of any Loan Party as of the date of such statements; (c¢) any accumulated retirement plan funding
deficiency which, if such deficiency continued for two plan years and was not corrected as
provided in Section 4971 of the Code, could subject any Loan Party to a tax imposed by Section
4971 of the Code; (d) each and every default by any Loan Party which might result in the
acceleration of the maturity of any Indebtedness, including the names and addresses of the
holders of such Indebtedness with respect to which there is a default existing or with respect to
which the maturity has been or could be accelerated, and the amount of such Indebtedness; and
() any other development in the business or affairs of any Loan Party which could reasonably be
expected to have a Material Adverse Effect; in each case deseribing the nature thereof and the
action Loan Parties propose to take with respect thereto.

9.6. Government Receivables. Notify Agent immediately if any of its Receivables
arise out of contracts between any Loan Party and the United States, any state, or any
department, agency or instrumentality of any of them.
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9.7. Annual Financial Statements. Fumish Agent and Lenders within one humdred
twenty (120) days afier the end of each fiscal year of Loan Parties, financial statements of Loan
Parties on a consolidating and consolidated basis including, but not limited to, statements of
income and stockholders® equity and cash flow from the beginning of the current fiscal year to
the end of such fiscal year and the balance sheet as at the end of such fiscal year, all prepared in
accordance with GAAP applied on a basis consistent with prior practices, and in reasonable
detail and reported upon without qualification by an independent certified public accounting firm
selected by Loan Parties and satisfactory to Agent (the “Accountants’™). In addition, the reports
shall be accompanied by a Compliance Certificate of the Loan Parties signed by each Loan
Party's Chief Financial Officer which shall state that, based on an examination sufficient to
permit him to make an informed statement, no Default or Event of Default exists, or, if such is
not the case, specifying such Defauit or Event of Default, its nature, when it occurred, whether it
is continuing and the steps being taken by such Loan Party with respect to such event, and such
Compliance Certificate shall have appended thereto calculations which set forth compliance with
the requirements or restrictions imposed by Sections 6.5, 7.6 and 7.11 hereof.

9.8. Monthly Financial Statements. Fumish Agent and Lenders within sixty (60) days
after the end of each month, an unaudited balance sheet of Loan Parties on a consolidated and
consolidating basis and unaudited statements of income and stockholders® equity and cash flow
of Loan Parties on a consolidated and consolidating basis reflecting results of operations from
the beginning of the fiscal year to the end of such month and for such month, prepared on a basis
consistent with prior practices and complete and correct in all material respects, subject to
normal and recurring year end adjustments that individually and in the aggregate are not material
to Loan Parties’ business. In addition, the reports shall be accompanied by a Compliance
Certificate of the Loan Parties signed by each Loan Party's Chief Financial Officer which shall
slate that, based on an examination sufficient to permit him to make an informed staternent, no
Default or Event of Default exists, or, if such is not the case, specifying such Default or Event of
Default, its nature, when it occurred, whether it is continuing and the steps being taken by such
Loan Party with respect to such event, and such Compliance Certificate shall have appended
thereto calculations which set forth compliance with the requirements or restrictions imposed by
Sections 6.5, 7.6 and 7.11 hereof.

9.9.  Other Reports. Furnish Agent as soon as available, but in any event within ten
(10) days after the issuance thereof, with copics of such financial statements, reports and returns

as each Loan Party shall send to its stockholders.

9.10. Additional Infopmation. Furnish Agent with such additional information as Agent
shall reasonably request in order to enable Agent to determine whether the terms, covenants,
provisions and conditions of this Agreement and the Notes have been complied with by Loan
Parties including, without the necessity of any request by Agent, (a) copies of all environmental
audits and reviews, (b) at least thirty (30) days prior thereto, notice of any Loan Party’s opening
of any new office or place of business or any Loan Party’s closing of any existing office or place
of business, and (c) promptly upon any Loan Party’s learning thereof, notice of any labor dispute
to which any Loan Party may become a party, any strikes or walkouts relating to any of its plants
or other facilitics, and the expiration of any labor contract to which any Loan Party is a party or
by which any Loan Party is bound.
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9.11. Projected Operating Budget. Furnish Agent and Lenders, no later than fifieen
(15) days prior to the beginning of each Borrower’s fiscal years commencing with fiscal year
2011, a month by month projected operating budget and cash flow of Loan Parties on a
consolidated and consolidating basis for such fiscal year (including an income statement for each
month and a balance sheet as at the end of the last month in each fiscal quarter), such projections
to be accompanied by a certificate signed by the President or Chief Financial Officer of each
Loan Party to the eflect that such projections have been prepared on the basis of sound financial
planning practice consistent with past budgets and financial statements and that such officer has
no reason to question the reasonableness of any material assumptions on which such projections

were prepared.

9.12. Vanances From Operating Budpet. Furnish Agent, concurrently with the delivery
of the financial statements referred to in Section 9.7 and each monthly report, a written report
summarizing all material variances from budgets submitted by Loan Parties pursuant to Section
9.12 and a discussion and analysis by management with respect 1o such variances.

9.13. Notice of Suits, Adverse Events. Furnish Agent with prompt wriiten notice of (i)
any lapse or other termination of any Consent issued to any Loan Party by any Governmental
Body or any other Person that is material to the operation of any Loan Party’s business, (i) any
refusal by any Governmental Body or any other Person to renew or extend any such Consent;
and (iii) copies of any periodic or special reports filed by any Loan Party with any Governmental
Body or Person, if such reports indicate any material change in the business, operations, affairs
or condition of any Loan Party, or if copies thereof are requested by Lender, and (iv) copies of
any matcrial notices and other communications from any Governmental Body or Person which
specifically relate to any Loan Party.

9.14. ERISA Notices and Requests. Furnish Agent with immediate written notice in
the event that (i) any Loan Party or any member of the Controlled Group knows or has reason to
know that a Termination Event has occurred, together with a written statement describing such
Termination Event and the action, if any, which such Loan Party or any member of the
Controlled Group has taken, is taking, or proposes to take with respect thereto and, when known,
any action taken or threatened by the Internal Revenue Service, Department of Labor or PBGC
with respect thereto, (ii) any Loan Party or any member of the Controlled Group knows or has
reason to know that a prohibited transaction (as defined in Sections 406 of ERISA and 4975 of
the Code) has occurred together with a written staterment describing such transaction and the
action which such Loan Party or any member of the Controlled Group has taken, is taking or
proposes to take with respect thereto, (iif) a funding waiver request has been filed with respect to
any Plan together with all communications received by any Loan Party or any member of the
Controlled Group with respect to such request, (iv) any increase in the benefits of any existing
Plan or the establishment of any new Plan or the commencement of contributions to any Plan to
which any Loan Party or any member of the Controlled Group was not previously contributing
shall occur, (v) any Loan Party or any member of the Controlled Group shall receive from the
PBGC a notice of intention to terminate a Plan or to have a trustee appointed to administer a
Plan, together with copies of each such notice, (vi) any Loan Party or any member of the
Controlled Group shall receive any favorable or unfavorable determination letter from the
Internal Revenue Service regarding the qualification of a Plan under Section 401(a) of the Code,
together with copies of each such letter; (vii) any Loan Party or any member of the Controlled
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Group shall reccive a notice regarding the imposition of withdrawal liability, together with
copies of each such notice; (viii) any Loan Party or any member of the Controlled Group shall
fail to make a required installment or any other required payment under Section 412 of the Code
on or before the due date for such installment or payment; or (ix) any Loan Party or any member
of the Controlled Group knows that (a) a Multiemployer Plan has been terminated, (b) the
administrator or plan sponsor of a Multiemployer Plan intends to terminaie a Multiemployer
Plan, or (c) the PBGC has instituted or will institute proceedings under Section 4042 of ERISA
to terminate a Multiemployer Plan.

9.15. Personal Financial Statements. The Borrower shall cause Richard A. Curnutte to
provide to the Agent an updated personal financial staiement within thirty (30) days after the end
of each calendar year.

9.16. Additional Documents. Execute and deliver to Agent, upon request, such
documents and agreements as Agent may, from time to time, reasonably request to carry out the
purposes, terms or conditions of this Agreement

X. EVENTS OF DEFAULT.

The occurrence of any one or more of the following events shall constitute an “Event of
Default™:

10.1. Nonpayment Failure by any Loan Party to pay any principal or interest on the
Obligations when due, whether at maturity or by reason of acceleration pursuant {o the terms of
this Agreement or by potice of intention to prepay, or by required prepayment or failure to pay
any other liabilities or make any other payment, fee or charge provided for herein when due or in
any Other Document;

10.2. Breach of Representation. Any representation or warranty made or deemed made
by any Borrower or Guarantor in this Agreement, any Other Document or any related agreement
or in any certificate, document or financial or other statement furnished at any time in connection
herewith or therewith shall prove to have been misleading in any material respect on the date
when made or deemed to have been made;

10.3. Financial Information. Failure by any Loan Party to (i)}(x) fumish financial
information when due, or (¥) when requested, or (ii) permit the inspection of its books or records
in accordance with this Agreement;

10.4. Judicial Actions. Issuance of a notice of Lien, levy, assessment, injunction or
attachment against any Loan Party’s Inventory or Receivables or against a material portion of

any Loan Party’s other property;

10.5. Noncompliance. Except as otherwise provided for in Sections 10.1, 10.3 and
10.5(11), (i) failure or neglect of any Loan Party or any Guarantor to perform, keep or observe
any term, provision, condition, covenant herein contained, or contained in any Other Document
or any other agreement or arrangement, now or hereafter entered into between any Loan Party or
any Guarantor, and Agent or any Lender, or (ii) failure or neglect of any Loan Party to perform,
keep or observe any term, provision, condition or covenant, contained in Sections 4.6, 4.7, 4.9,
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6.1 or 6.3 hereof which is not cured within thirty (30) days from the occurrence of such failure or
neglect;

10.6. Judgments. Any judgment or judgments are rendered against any Loan Party or
any Guarantor for an aggregate amount in excess of $100,000 end there shali be any period of
thirty (30) consecutive days during which a stay of enforcement of such judgment, by reason of a
pending appeal or otherwise, shall not be in effect;

10.7. Bankruptcy. Any Loan Party or any Guarantor shall (i) apply for, consent to or
suffer the appointment of, or the taking of possession by, a receiver, custodian, trustee, liquidator
or similar fiduciary of itself or of all or a substantial part of its property, (ii) make a geperal
assignment for the benefit of creditors, (iii) commence a voluntary case under any state or federal
bankruptcy laws (as now or hereafier in effect), (iv) be adjudicated a bankrupt or insolvent, (v)
file a petition secking to take advantage of any other law providing for the relief of debtors, (vi)
acquiesce to, or fail to have dismissed, within thirty (30) days, any petition filed against it in any
involuntary case under such bankruptcy laws, or (vii) take any action for the purpose of
effecting any of the foregoing;

10.8. Inability to Pay. Any Loan Party or any Guarantor shall admit in writing its
inability, or be generally unable, to pay its debts as they become due or cease operations of its
present business;

10.5. Affiliate Bankruptcy. Any Affiliate or any Subsidiary of any Loan Party or any
Guarantor, shall (i} apply for, consent to or suffer the appointment of, or the taking of possession
by, a receiver, custodian, trustee, liquidator or similar fiduciary of itself or of all or a substantial
part of its property, (ii) admit in writing its inability, or be generally unable, to pay its debts as
they become due or cease operations of its present business, (iii} make a general assignment for
the benefit of creditors, (iv) commence a voluntary case under any state or federal bankruptcy
laws (as now or hereafter in effect), (v) be adjudicated a bankrupt or insolvent, (vi) file a petition
seeking to take advantage of any other law providing for the relief of debtors, (vii} acquiesce to,
or fail to have dismissed, within thirty (30) days, any petition filed against it in any involuntary
case under such bankruptcy laws, or (viii) take any action for the purpose of effecting any of the
foregoing;

10.10. Material Adverse Effect. Any change in any Loan Party’s or any Guarantor’s
results of operations or condition (financial or otherwise) which in Agent’s opinion has a
Material Adverse Effect;

10.11. Lien Priority. Any Lien created hereunder or provided for hereby or under any
related agreement for any reason ceases to be or is not a valid and perfected Lien having a first
priority interest;

10.12. {INTENTIONALLY OMITTED];

10.13. Cross Default. Any Loan Party shall (a) default in any payment of principal of or
interest on any Indebtedness beyond any period of grace with respect to such payment if the
aggregate amount of such defaulted Indebtedness exceeds Ten Thousand Dollars ($10,000) or
(b) default in the observance of any other covenant, term or condition contained in any
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agreement or instrument pursuant to which such Indebtedness is created, secured or evidenced, if
the effect of such default is to cause the acceleration of any such Indebtedness (whether or not
such right shall have been waived) if the aggregate amount of all Indebtedness so defaulted
exceeds Ten Thousand Dollars ($10,000);

10.14. Breach of Guaranty. Termination or breach of any Guaranty or Guaranty Security
Agreement or similar agreement executed and delivered to Agent in conpeciion with the
Obligations of any Loan Party, or if any Guarantor attempts to terminate, challenges the validity
of, or its liability under, any such Guaranty or Guaranty Security Agreement or similar
agreement;

10.15. Change of Ownership. Any Change of Control shall occur;

10.16. Invalidity. Any material provision of this Agreement or any Other Document
shall, for any reason, cease to be valid and binding on Loan Party or any Guarantor, or any Loan
Party or any Guarantor shall so claim in wnting to Agent or any Lender;

10.17. Licenses. (i) Any Governmental Body shall (A) revoke, terminate, suspend or
adversely modify any license, permit, patent trademark or tradename of any Loan Party or any
Guarantor, or (B) commence proceedings to suspend, revoke, terminate or adversely modify any
such license, permit, trademark, tradename or patent and such proceedings shall not be dismissed
or discharged within sixty (60) days, or (C) schedule or conduct a hearing on the renewal of any
license, permit, trademark, tradename or patent necessary for the continuation of any Loan
Party’s or any Guaranior’s business and the staff of such Governmental Body issves a report
recomnmending the termination, revocation, suspension or material, adverse modification of such
license, permit, trademark, tradename or patent; (ii) any agreement which is necessary or
material to the operation of any Loan Party’s or any Guarantor’s business shall be revoked or
terminated and not replaced by a substitute acceptable to Agent within thirty (30) days after the
date of such revocation or termination, and such revocation or termination and non-replacement
would reasonably be expected to have a Material Adverse Effect;

10.18. Seizures. Any portion of the Collateral shall be seized or taken by a
Governmental Body, or any Loan Party or any Guarantor or the title and rights of any Loan Party
or any Guarantor shall have become the subject matter of claim, litigation, suit or other
proceeding which might, in the opinion of Agent, upon final determination, result in impatrment
or loss of the security provided by this Agreement or the Other Documents;

10.19. Operations. The operations of any Loan Party are interrupted at any time for
more than seven (7) consecutive days, which interruption would reasonably be expected to have
a Material Adverse Effect;

10.20. Pension Plans. An event or condition specified in Sections 7.16 or 9.15 hereof
shall occur or exist with respect to any Plan and, as a result of such event or condition, together
with all other such events or conditions, any Loan Party or any member of the Controlled Group
shall incur, or in the opinion of Agent be reasonably likely to incur, a liability to a Plan or the
PBGC (or both) which, in the reasonable judgment of Agent, would have a Material Adverse
Effect; or
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10.21. Termination of Ohio Competitive Retail Natural Gas Supplier Certificate. The

Ohio Competitive Retail Natural Gas Supplier Certificate granted by The Public Utilities
Commission of Ohio to Volunteer Energy Services, Inc. is terminated.

XI. LENDERS’ RIGHTS AND REMEDIES AFTER DEFAULT.

11.1. Rights and Remedies.

Upon the occurrence of (i) an Event of Default pursuant to Section 10.7 all
Obligations shall be immediately due and payable and this Agreement and the obligation of
Lenders to make Advances shall be deemed terminated; and, (ii) any of the other Events of
Default and at any time thereafter (such default not having previously been cured), at the option
of Required Lenders all Obligations shall be immediately due and payable and Lenders shall
have the right to terminate this Agreement and to terminate the obligation of Lenders io make
Advances and (iii} a filing of a petition against any Loan Party in any involuntary case under any
state or federal bankruptcy laws, ell Obligations shall be immediately due and payable and the
obligation of Lenders to make Advances hereunder shall be terminated other than as may be
required by an appropriate order of the bankruptcy court having jurisdiction over such Loan
Party. Upon the occurrence of any Event of Default, Agent shall have the right to exercise any
and all rights and remedies provided for herein, under the Other Documents, under the Uniform
Commercial Code and at law or equity generally, including the right to foreclose the security
interests granted herein and to realize upon any Collateral by any available judicial procedure
and/or to take possession of and sell any or all of the Collateral with or without judicial process.
Agent may enter any of any Loan Party’s premises or other premises without legal process and
without incurring liability to any Loan Party therefor, and Agent may thereupon, or at any time
thereafter, in its discretion without notice or demand, take the Collateral and remove the same to
such place as Agent may deem advisable and Agent may require Loan Parties to make the
Collateral available to Agent at a convenient place. With or without baving the Collateral at the
time or place of sale, Agent may sell the Collateral, or any part thereof, at public or private sale,
at any time or place, in one or more sales, at such price or prices, and upon such terms, either for
cash, credit or future delivery, as Agent may elect. Except as to that part of the Collateral which
is perishable or threatens to decline speedily in value or is of a type customarily sold on a
recognized market, Agent shall give Loan Parties reasonable notification of such sale or sales, it
being agreed that in all events written notice mailed to Borrower at least ten (10) days prior to
such sale or sales is reasonable notification. At any public sale Agent or any Lender may bid for
and become the purchaser, and Agent, any Lender or any other purchaser at any such sale
thereafter shall hold the Collateral sold absolutely free from any claim or right of whatsoever
kind, including any equity of redemption and all such claims, rights and equities are hereby
expressly waived and released by each Loan Party. In connection with the exercise of the
foregoing remedies, including the sale of Inventory, Agent is granted a perpetual nonrevocable,
royalty free, nonexclusive license and Agent is granted permission to use all of each Loan
Party’s (a) trademarks, trade styles, trade names, patents, patent applications, copyrights, service
marks, licenses, franchises and other proprietary rights which are used or useful in connection
with Inventory for the purpose of marketing, advertising for sale and selling or otherwise
disposing of such Inventory and (b) Equipment for the purpose of completing the manufacture of
unfinished goods. The cash proceeds realized from the sale of any Collateral shall be applied to
the Obligations in the order set forth in Section 11.5 hereof. Noncash proceeds will only be
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applied to the Obligations as they are converted into cash. If any deficiency shall arise, Loan
Parties shall remain liable to Agent and Lenders therefor.

To the extent that Applicable Law imposes duties on the Agent to exercise
remedices in a commercially reasonable manner, each Loan Party acknowledges and agrees that it
is not commercially unreasonable for the Agent (i) to fail to incur expenses reasonably deemed
significant by the Agent to prepare Collateral for disposition or otherwise to complete raw
material or work in process into finished goods or other finished products for disposition, (i) to
fail to obtain third party consents for access to Collateral to be disposed of, or to obtain or, if not
required by other law, to fail to obtain governmental or third party consents for the collection or
disposition of Collateral to be collected or disposed of, (iii) to fail to exercise collection remedies
against Customers or other Persons obligated on Collateral or to remove Liens on or any adverse
claims against Collateral, (iv) to exercise collection remedies against Customers and other
Persons obligated on Collateral directly or through the use of collection agencies and other
collection specialists, (v) to advertise dispositions of Collateral through publications or media of
general circulation, whether or not the Collateral is of a specialized nature, (vi) to contact other
Persons, whether or not in the same business as any Loan Party, for expressions of interest in
acquiring all or any portion of such Collateral, (vii) to hire one or more professional auctioneers
to assist in the disposition of Collateral, whether or not the Collateral is of a specialized nature,
(viii) to dispose of Collateral by utilizing internet sites that provide for the auction of assets of
the types included in the Collateral or that have the reasonable capacity of doing so, or that
match buyers and sellers of assets, (ix) to dispose of assets in wholesale rather than retail
markets, (x) to disclaim disposition warranties, such as title, possession or quiet enjoyment, (xi)
to purchase insurance or credit enhancements to insure the Agent against risks of loss, collection
or disposition of Collateral or to provide to the Agent a guaranteed return from the collection or
disposition of Collateral, or (xii) to the extent deemed appropriate by the Agent, to obtain the
services of other brokers, investment bankers, consultants and other professionals to assist the
Agent in the collection or disposition of any of the Collateral. Each Loan Party acknowledpes
that the purpose of this Section 11.1(b) is to provide non-exhaustive indications of what actions
or omissions by the Agent would not be commercially unreasonable in the Agent’s exercise of
remedies against the Collaticral and that other actions or omissions by the Agent shall not be
deemed commercially unreasonable solely on account of not being indicated in this Section
11.1(b). Without limitation upon the foregoing, nothing contained in this Sectionl 1.1(b) shall be
construed to grant any rights to any Loan Party or to impose any duties on Agent that would not
have been granted or imposed by this Agreement or by Applicable Law in the absence of this
Section 11.1(b).

11.2. Agent’s Discretion. Agent shall have the right in its sole discretion to determine
which nghts, Liens, security interests or remedies Agent may at any time pursue, relinquish,
subordinate, or modify or to take any other action with respect thereto and such determination
will not in any way modify or affect any of Agent’s or Lenders’ rights hereunder.

11.3. Sctoff. Subject to Section 14.12, in addition to any other rights which Agent or
any Lender may have under Applicable Law, upon the occurrence of an Event of Default
hereunder, Agent and such Lender shall have a right, immediately and without notice of any
kind, to apply any Loan Party’s property held by Agent and such Lender to reduce the
Obligations.

{00831320.D0OC:S 33



11.4. Rights and Remedies not Exclusive. The enumeration of the foregoing rights and
remedies is not inlended to be exhaustive and the exercise of any rights or remedy shall not
preclude the exercise of any other right or remedies provided for herein or otherwise provided by
law, all of which shall be curpulative and not alternative.

11.5. Allocation of Payments After Event of Default. Notwithstanding any other
provisions of this Agreement to the contrary, after the occurrence and during the continuance of

an Event of Default, all amounts collected or received by the Agent on account of the
Obligations or any other amounts outstanding under any of the Other Documents or in respect of
the Collateral may, at Agent’s discretion, be paid over or delivered as follows:

FIRST, to the payment of all reasonable out-of-pocket costs and expenses (including
reasonable attoneys’ fees) of the Agent in connection with enforcing its rights and the rights of
the Lenders under this Agreement and the Other Documents and any protective advances made
by the Agent with respect to the Collateral under or pursuant to the terms of this Agreement;

SECOND, to payment of any fees owed to the Agent;

THIRD, to the payment of all reasonable out-of-pocket costs and expenses (including
reasonable attorneys’ fees) of each of the Lenders to the extent owing to such Lender pursuant to

the terms of this Agreement;

FOURTH, to the payment of all of the Obligations consisting of accrued fees and
interest;

FIFTH, to the payment of the outstanding principal amount of the Obligations (including
the payment or cash collateralization of any outstanding Letters of Credit);

SIXTH, to all other Obligations and other obligations which shall have become due and
payable under the Other Documents or otherwise and not repaid pursuant to clauses “FIRST”
through “FIFTH” above; and

SEVENTH, to the payment of the surplus, if any, to whoever may be lawfully entitled to
receive such surplus.

In camrying out the foregoing, (i) amounts received shall be applied in the numerical order
provided until exhausted prior to application to the next succeeding category; (ii) each of the
Lenders shall receive (so long as it is not a Defaulting Lender) an amount equal to its pro rata
share (based on the proportion that the then outstanding Advances held by such Lender bears to
the aggregate then outstanding Advances) of amounts available to be applied pursuant to clauses
“FOURTH”, “FIFTH" and “SIXTH” above; and (iii) to the extent that any amounts available for
distribution pursuant to clause “FIFTH™ above are atiributable to the issued but undrawn amount
of outstanding Letters of Credit, such amounts shall be held by the Agent in a cash collateral
account and applied (A) first, to reimburse the [ssuer from time to time for any drawings under
such Letters of Credit and (B) then, following the expiration of all Letters of Credit, to all other
obligations of the types described in clauses “FIFTH” and “SIXTH” above in the manner
provided in this Section 11.5.
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XII. WAIVERS AND JUDICIAL PROCEEDINGS.

12.1. Waiver of Notice. Each Loan Party hereby waives notice of non-payment of any
of the Receivables, demand, presentment, protest and notice thereof with respect to any and all
instruments, notice of acceptance hercof, notice of loans or advances made, credit extended,
Collateral received or delivered, or any other action taken in reliance hereon, and all other
demands and notices of any description, except such as are expressly provided for herein.

122. Delay. No delay or omission on Agent’s or any Lender’s part in exercising any
nght, remedy or option shall operate as a waiver of such or any other right, remedy or option or
of any Default or Event of Default.

12.3. Jury Waiver. EACH PARTY TO THIS AGREEMENT HEREBY EXPRESSLY
WAIVES ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM, DEMAND, ACTION OR
CAUSE OF ACTION (A) ARISING UNDER THIS AGREEMENT OR ANY OTHER
INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED OR DELIVERED IN
CONNECTION HEREWITH, OR (B) IN ANY WAY CONNECTED WITH OR RELATED
OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO OR ANY OF THEM
WITH RESPECT TO THIS AGREEMENT OR ANY OTHER INSTRUMENT, DOCUMENT
OR AGREEMENT EXECUTED OR DELIVERED IN CONNECTION HEREWITH, OR THE
TRANSACTIONS RELATED HERETO OR THERETO IN EACH CASE WHETHER NOW
EXISTING OR HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT OR
TORT OR OTHERWISE AND EACH PARTY HEREBY CONSENTS THAT ANY SUCH
CLAIM, DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT
TRIAL WITHOUT A JURY, AND THAT ANY PARTY TO THIS AGREEMENT MAY FILE
AN ORIGINAL COUNTERPART OR A COPY OF THIS SECTION WITH ANY COURT AS
WRITTEN EVIDENCE OF THE CONSENTS OF THE PARTIES HERETO TO THE
WAIVER OF THEIR RIGHT TO TRIAL BY JURY.

XII. EFFECTIVE DATE AND TERMINATION.

13.1. Temn. This Agreement, which shall inure to the benefit of and shall be binding
upon the respective successors and permitted assigns of each Loan Party, the Issuer, Agent and
each Lender, shall become effective on the date hereof and shall continue in full force and effect
until July 23, 2013 (the “Term”) unless sooner terminated as herein provided. Borrower may
terminate this Agreement at any time upon ninety (90) days’ prior written notice upon payment
in full of the Obligations. In the event the Obligations are prepaid in full prior to the last day of
the Term (the date of such prepayment hereinafter referred to as the “Early Termination Date™),
Borrower shall pay to Agent for the benefit of Lenders an early termination fee in an amount
equal to (x) $1,200,000 if the Early Termination Date occurs on or after the Closing Date to and
including the date immediately preceding the first anniversary of the Closing Date, (v) $800,000
if the Early Termination Date occurs on or afler the first anniversary of the Closing Date to and
including the date immediately preceding the second anniversary of the Closing Date, and (z)
$400,000 if the Early Termination Date occurs on or after the second anniversary of the Closing
Date to and including the date immediately preceding the third anniversary of the Closing Date.
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13.2. Termination. The termination of the Agreement shall not affect any Loan Party’s,
Agent’s or any Lender’s rights, or any of the Obligations having their inception prior to the
effective date of such termination, and the provisions hereof shall continue to be fully operative
unti] all transactions entered into, rights or interests created or Obligations have been fully and
indefeasibly paid, disposed of, concluded or liquidated. The security interests, Liens and rights
granted to Agent and Lenders hereunder and the financing statements filed hereunder shall
continue in full force and effect, notwithstanding the termination of this Apreement or the fact
that Borrower’s Account may from time to time be temporarily in a zero or credit position, until
all of the Obligations of each Loan Party have been indefeasibly paid and performed in full after
the termination of this Agreement or each Loan Party has furnished Agent and Lenders with an
indemnification satisfactory to Agent and Lenders with respect thereto. Accordingly, each Loan
Party waives any rights which it may have under the Upiform Commercial Code to demand the
filing of termination statements with respect to the Collateral, and Agent shall not be required to
send such termination statements to each Loan Party, or to file them with any filing office, unless
and until this Agreement shail have been terminated in accordance with its terms and all
Obligations have becn indefeasibly paid in full in immediately available funds. All
representations, warranties, covenants, waivers and agreements contained herein shall survive
termination hereof until all Obligations are indefeasibly paid and performed in full. Without
limitation, all indemnification obligations contained herein and in the Other Documents shall
survive the termination hereof and thereof and payment in full of the Obligations.

XIV. REGARDING AGENT.

14.1. Appointment. Each Lender hereby designates PNC to act as Agent for such
Lender under this Agreement and the Other Documents. Each Lender hereby irrevocably
authorizes Agent to take such action on its behalf under the provisions of this Agreement and the
Other Documents and to exercise such powers and to perform such duties hereunder and
thereunder as are specifically delegated to or required of Agent by the terms hereof and thereof
and such other powers as are reasonably incidental thereto and Agent shall hold all Collateral,
payments of principal and interest, fees (except the fees set forth in Sections 3.3(a) and 3.4),
charges and collections (without giving effect to any collection days) received pursuant to this
Agreement, for the ratable benefit of Lenders. Agent may perform any of its duties hereunder by
or through its agents or employees. As to any matters not expressly provided for by this
Agreement (including collection of the Note) Agent shall not be required to exercise any
discretion or take any action, but shall be required to act or to refrain from acting (and shall be
fully protected in so acting or refraining from acting} upon the instructions of the Required
Lenders, and such instructions shall be binding; provided, however, that Agent shall not be
requred to take any action which exposes Agent to liability or which is coptrary to this
Agreement or the Other Documents or Applicable Law unless Agent is furnished with an
indemnification reasonably satisfactory to Agent with respect thereto.

142, Nature of Duties. Agent shall bave no duties or responsibilities except those
expressly set forth in this Agreement and the Other Documents. Neither Agent nor any of its
officers, directors, employees or agents shall be (i) liable for any action taken or omitted by them
as such hereunder or in connection herewith, unless caused by their gross (not mere) negligence
or willful misconduct (as determined by a court of competent jurisdiction in a final non-
appealable judgment), or (ii) respoosible in any manper for any recitals, statements,
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representations or warranties made by any Borrower or any officer thereof contained in this
Agreement, or in any of the Other Documents or in any certificate, report, statement or other
document referred to or provided for in, or received by Agent under or in connection with, this
Agreement or any of the Other Documents or for the value, validity, effectiveness, genuineness,
due execution, enforceability or sufficiency of this Agreement, or any of the Other Documents or
for any failure of any Borrower to perform its obligations hereunder. Agent shall not be under
any obligation to any Lender to ascertain or to inquire as to the observance or performance of
any of the agreements contained in, or conditions of, this Agreement or any of the Other
Documents, or to inspect the properties, books or records of any Borrower. The duties of Agent
as respects the Advances to Borrower shall be mechanical and administrative in nature; Agent
shall not have by reason of this Agreement a fiduciary relationship in respect of any Lender; and
nothing in this Agreement, expressed or implied, is intended te or shall be so construed as to
impose upon Agent any obligations in respect of this Agreement except as expressly set forth
herein.

14.3. Lack of Reliance on Agent and Resignation. Independently and without reliance
upon Agent or any other Lender, each Lender has made and shall continue to make (i) its own

independent investigation of the financial condition and affairs of each Loan Party and each
Guarantor in connection with the making and the continuance of the Advances hereunder and the
taking or not taking of any action in connection berewith, and (ii) its own appraisal of the
creditworthiness of each Loan Party and each Guarantor. Agent shall have no duty or
responsibility, either initially or on a continuing basis, to provide any Lender with any credit or
other information with respect thereto, whether coming into its possession before making of the
Advances or at any time or times thereafter except as shall be provided by any Loan Party
pursuant to the terms hereof. Agent shall not be responsible to any Lender for any recitals,
statements, information, representations or warranties herein or in any agreement, document,
certificate or a statement delivered in connection with or for the execution, effectiveness,
genuineness, validity, enforceability, collectability or sufficiency of this Agreement or any Other
Document, or of the financial condition of any Loan Party or any Guarantor, or be required to
make any inquiry concerning either the performance or observance of any of the terms,
provisions or conditions of this Agreement, the Note, the Other Documents or the financial
condition of any Borrower, or the existence of any Event of Default or any Default.

Agent may resign on sixty (60) days’ written notice to each of Lenders and Borrower and
upon such resignation, the Required Lenders will promptly designate a successor Agent
reasonably satisfactory to Borrower.

Any such successor Agent shall succeed to the rights, powers and duties of Agent, and
the term “Agent” shall mean such successor agent effective upon its appointment, and the former
Agent’s rights, powers and duties as Agent shall be terminated, without any other or further act
or deed on the part of such former Agent. After any Agent’s resignation as Agent, the provisions
of this Article XIV shall inure to its benefit as to any actions taken or omitied to be taken by it
while it was Agent under this Agreement.

14.4. Certain Rights of Agent. If Agent shall request instructions from Lenders with
respect to any act or action (including failure to act) in connection with this Agreement or any
Other Document, Agent shall be entitled to refrain [rom such act or taking such action unless and
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until Agent shall have received instructions from the Required Lenders; and Agent shall not
incur liability to any Person by reason of so refraining. Without limiting the foregoing, Lenders
shall not have any right of action whatsoever against Agent as a resuit of its acting or refraining
from acting hereunder in accordance with the instructions of the Required Lenders.

14.5. Reliance. Agent shall be entitled to rely, and shall be fully protected in relying,
upon any note, writing, resolution, notice, statement, certificate, telex, teletype or telecopier
message, cablegram, order or other document or telephone message believed by it to be genuine
and correct and to have been signed, sent or made by the proper person or entity, and, with
respect to all legal matters pertaining to this Agreement and the Other Documents and its duties
hereunder, upon advice of counsel selected by it. Agent may employ agents and attorneys-in-
fact and shall not be liable for the default or misconduct of any such agents or attorneys-in-fact
selected by Agent with reasonable care.

14.6. Notice of Default. Agent shall not be deemed to have knowledge or notice of the
occurrence of any Default or Event of Default hereunder or under the Other Documents, unless
Agent has received potice from a Lender or Borrower referring to this Agreement or the Other
Documents, describing such Default or Event of Default and stating that such notice is a2 “notice
of default™. In the event that Agent receives such a notice, Agent shall give notice thereof to
Lenders. Agent shall take such action with respect to such Default or Event of Default as shall
be reasonably directed by the Required Lenders; provided, that, unless and until Agent shall have
received such directions, Agent may (but shall not be obligated to) take such action, or refrain
from taking such action, with respect to such Default or Event of Default as it shall deem
advisable in the best interests of Lenders.

14.7. Indemnification. To the extent Agent is not reimbursed and indemnified by
Borrower, each Lender will reimburse and indemnify Agent in proportion to its respective
portion of the Advances (or, if no Advances are outstanding, according to its Commitment
Percentage), from and against any and all liabilities, obligations, losses, damages, penalties,
actions, judgments, suits, costs, expenses or disbursements of any kind or nature whatsoever
which may be imposed on, incurred by or asserted against Agent in performing its duties
hereunder, or in any way relating to or arising oul of this Agreement or any Other Documnent;
provided that, Lenders shall not be liable for any portion of such liabilities, obligations, losses,
damages, penalties, actions, judgments, suits, costs, expenses or disbursements resulting from
Agent’s gross (not mere) negligence or willful misconduct (as determined by a court of
competent jurisdiction in a final non-appealable judgment).

14.8. Agent in its Individual Capacity. With respect to the obligation of Agent to Jend
under this Agreement, the Advances made by it shall have the same rights and powers hereunder
as any other Lender and as if it were not performing the duties as Agent specified herein; and the
term “Lender” or any similar term shall, unless the context clearly otherwise indicates, include
Agent in its individual capacity as a Lender. Agent may engage in business with any Loan Party
as if it were not performing the duties specified herein, and may accept fees and other
consideration from any Borrower for services in connection with this Agreement or otherwise
without having to account for the same to Lenders.
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14.9. Delivery of Documents. To the extent Agent receives financial statements
required under Sections 9.7, 9.8, 99, 9.12 and 9.13 or Borrowing Base Certificates from
Borrower pursuant to the terms of this Agreement which Borrower is not obligated to deliver to
each Lender, Agent will promptly furnish such documents and information to Lenders.

14.10. Borrower’ Undertaking to Agent  Without prejudice to their respective
obligations to Lenders under the other provisions of this Agreement, Borrower hereby

undertakes with Agent to pay to Agent from time to time on demand all amounts from time to
time due and payable by it for the account of Agent or Lenders or any of them pursuant to this
Agreement to the extent not already paid. Any payment made pursuant {o any such demand shall
pro tanto satisfy the Borrower’s cbligations to make payments for the account of Lenders or the
relevant one or more of them pursuant to this Agreement.

14.11. No Reliance on Agent’s Customer Identification Program. Each Lender
acknowledges and agrees that neither such Lender, nor any of its Affiliates, participants or

assignees, may rely on the Agent to carry out such Lender’s, Affiliate’s, participant’s or
assignee’s customer identification program, or other obligations required or imposed under or
pursuant to the USA PATRIOT Act or the regulations thereunder, including the regulations
contained in 31 CFR 103.121 (as hereafter amended or replaced, the “CIP Regulations™), or any
other Anti-Terrorism Law, including any programs involving any of the following items relating
to or in connection with any Loan Party, its Affiliates or its agents, this Agreement, the Other
Documents or the transactions hereunder or contemplated hereby: (1) any identity verification
procedures, (2) any record-keeping, (3} comparisons with government lists, (4) customer notices
or (5) other procedures required under the CIP Regulations or such other laws.

14.12. Other Agreements. Each of the Lenders agrees that it shall not, without the
express consent of Agent, and that it shall, to the extent it is lawfully entitled to do so, upon the
request of Agent, set off against the Obligations, any amounts owing by such Lender to any
Borrower or any deposit accounts of any Bomrower now or hercafter maintained with such
Lender. Anything in this Agreement to the contrary notwithstanding, each of the Lenders further
agrees that it shall not, unless specifically requested to do so by Agent, take any action to protect
or enforce its rights arising out of this Agreement or the Other Documents, it being the intent of
Lenders that any such action to protect or enforce rights under this Agreement and the Other
Documents shall be taken in concert and al the direction or with the consent of Agent or
Required Lenders.

XV. [INTENTIONALLY OMITTED]
XVIL. MISCELLANEOUS

16.1. Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Ohio applied to contracts to be performed wholly within
the State of Ohio. Any judicial proceeding brought by or against any Loan Party with respect to
any of the Obligations, this Agreement, the Other Documents or any related agreement may be
brought in any court of competent jurisdiction in the State of Ohio, United States of America,
and, by execution and delivery of this Agreement, each Loan Party accepts for itself and in
connection with its properties, generally and unconditionally, the non-exclusive jurisdiction of

[60831320 DOC;S ) 89



the aforesaid courts, and irrevocably agrees to be bound by any judgment rendered thereby in
connection with this Agreement. Each Loan Party hereby waives personal service of any and all
process upon it and consents that all such service of process may be made by registered mail
(return receipt requested) directed to Borrower at its address set forth in Section 16.6 and service
so made shall be deemed completed five (5) days after the same shall have been so deposited in
the mails of the United States of America, or, at the Agent’s option, by service upon Borrower
which each Loan Party irrevocably appoints as such Borrower’s Agent for the purpose of
accepting service within the State of Ohio. Nothing herein shall affect the right to serve process
in any manner permitied by law or shall limit the right of Agent or any Lender to bring
proceedings against any Loan Party in the courts of any other jurisdiction. Each Loan Party
waives any objection to jurisdiction and venue of any action instituted hereunder and shall not
assert any defense based on lack of jurisdiction or venue or based upon forum non conveniens.
Each Loan Party waives the right to remove any judicial proceeding brought against such Loan
Party in any state court to any federal court. Any judicial proceeding by any Loan Party against
Agent or any Lender involving, directly or indirectly, any matier or claim in any way arising out
of, related to or connected with this Agreement or any related agreement, shall be brought only
in a federal or state court located in the County of Cuyahoga, State of Ohio.

16.2. Entire Understanding.

(@) This Agreement and the documents executed concurrently herewith
contain the entire understanding between each Loan Party, Agent and each Lender and
supersedes all prior agreements and understandings, if any, relating to the subject matter
hereof. Any promises, representations, warranties or guarantees not herein contained and
hereinafter made shall have no force and effect unless in writing, signed by each Toan Party’s,
Agent’s and each Lender’s respective officers. Neither this Agreement nor any portion or
provisions hereof may be changed, modified, amended, waived, supplemented, discharged,
cancelled or terminated orally or by any course of dealing, or in any manner other than by an
agreement in writing, signed by the party to be charged. Each Loan Party acknowledges that it
has been advised by counsel in connection with the execution of this Agreement and Other
Documents and is not relying upon oral representations or statements inconsistent with the
terms and provisions of this Agreement.

(b} The Required Lenders, Agent with the consent in writing of the Required
Lenders, and Loan Parties may, subject to the provisions of this Section 16.2 (b), from time to
time enter into written supplemental agreements to this Agreement or the Other Documents
executed by Loan Parties, for the purpose of adding or deleting any provisions or otherwise
changing, varying or waiving in any manner the rights of Lenders, Agent or Loan Parties
thereunder or the conditions, provisions or terms thereof or waiving any Event of Default
thereunder, but only to the extent specified in such written agreements; provided, however, that
no such supplemental agreement shall, without the consent of all Lenders:

(i) increase the Commitment Percentage, the maximum dollar
commitment of any Lender or the Maximum Revolving Advance Amount.
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(i)  extend the maturity of any Note or the due date for any amouni
payable hereunder, or decrease the rate of interest or reduce any fee payable by
Loan Parties to Lenders pursuant to this Agreement.

(iii)  alter the definition of the term Required Lenders or alter, amend or
modify this Section 16.2(b).

(iv) release any Collateral during any calendar year (other than in
accordance with the provisions of this Agreement) having ap aggregate value in
excess of $150,000.

v) chanpe the rights and duties of Agent.

(vi) permit any Revolving Advance to be made if afier giving effect
thereto the total of Revolving Advances outstanding hereunder would exceed the
(x) Maximum Revolving Advance Amount or (y) the Formula Amount for more
than sixty (60) consecutive Business Days or exceed one hundred and ten percent
(110%) of the Formula Amount.

(vii) increase the Advance Rates above the Advance Rates in effect on
the Closing Date.

(vili) release any Guarantor.

Any such supplemental agreement shall apply equally 1o each Lender and shall be
binding upon Loan Parties, Lenders and Agent and all future holders of the Obligations. In the
case of any waiver, Loan Parties, Agent and Lenders shall be restored to their former positions
and rights, and any Event of Default waived shall be deemed to be cured and not continuing, but
no waiver of a specific Event of Default shall extend to any subsequent Event of Default
(whether or not the subsequent Event of Default is the same as the Event of Default which was

waived), or impair any right consequent thereon.

In the event that Agent requests the consent of a Lender pursuant to this Section 16.2 and
such consent is denied, then PNC may, at its option, require such Lender to assign its interest in
the Advances to PNC or to another Lender or 1o any other Person designated by the Agent (the
“Designated Lender™), for a price equal to (i) the then outstanding principal amount thereof plus
(ii) accrued and unpaid interest and fees due such Lender, which interest and fees shall be paid
when collected from Loan Parties. In the event PNC elects to require any Lender to assign its
interest 1o PNC or to the Designated Lender, PNC will so notify such Lender in writing within
forty five (45) days following such Lender’s denial, and such Lender will assign its interest to
PNC or the Designated Lender no later than five (5) days following receipt of such notice
pursuant to a Commitment Transfer Supplement executed by such Lender, PNC or the
Designated Lender, as appropriate, and Agent.

Notwithstanding (a) the existence of a Default or an Event of Default, (b) that any of the
other applicable conditions precedent set forth in Section 8.2 hereof have not been satisfied or (¢)
any other provision of this Agreement, Agent may at its discretion and without the consent of the
Required Lenders, voluntarily permit the sum of the outstanding Revolving Advances at any
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time to exceed the Formula Amount by up to ten percent (10%) of the Formula Amount for up to
sixty (60) consecutive Business Days (the “Out-of-Formula Loans™). If Agent is willing in its
sole and absolute discretion to make such Out-of-Formula Loans, such Qut-of-Formula Loans
shall be payable on demand and shall bear interest at the Default Rate for Revolving Advances
consisting of Domestic Rate Loans; provided that, if Lenders do make Out-of-Formula Loans,
neither Agent nor Lenders shall be deemed thereby to have changed the limits of Section 2.1(a).
For purposes of this paragraph, the discretion granted to Agent hereunder shall not preclude
involuntary overadvances that may result from time to time due to the fact that the Formula
Amount was unintentionally exceeded for any reason, including, but not limited to, Collateral
previously deemed to be either “Eligible Receivables” or “Eligible Inventory”, as applicable,
becomes ineligible, collections of Receivables applied to reduce outstanding Revolving
Advances are thereafier returned for insufficient funds or overadvances are made to protect or
preserve the Collateral. In the event Agent involuntarily permits the outstanding Revolving
Advances to exceed the Formula Amount by more than ten percent (10%), Agent shall use its
efforts to have Borrower decrease such excess in as expeditious a manner as is practicable under
the circumstances and not inconsistent with the reason for such excess. Revolving Advances
made after Agent has determined the existence of involuntary overadvances shall be deemed to
be involuntary overadvances and shall be decreased in accordance with the preceding sentence.

In addition to (and not in substitution of) the discretionary Revolving Advances permitted
above in this Section 16.2, the Agent is hereby authorized by Loan Parties and the Lenders, from
time to time in the Agent’s sole discretion, (A) after the occurrence and during the continuation
of a Default or an Event of Default, or (B) at any time that any of the otber applicable conditions
precedent set forth in Section 8.2 hereof have not been satisfied, to make Revolving Advances to
Borrower on behalf of the Lenders which the Agent, in its reasonable business judgment, deems
necessary or desirable (a) to preserve or protect the Collateral, or any portion thereof, (b) to
enbance the likelihood of, or maximize the amount of, repayment of the Advances and other
Obligations, or (c) to pay any other amount chargeable to Borrower pursuant to the terms of this
Agreement; provided, that at any time after giving effect to any such Revolving Advances the
outstanding Revolving Advances do not exceed one hundred and ten percent (110%) of the
Formula Amount.

16.3. Successors and Assigns; Participations; New Lenders.

(a) This Agreement shall be binding upon and inure to the benefit of Loan
Parties, Agent, each Lender, all futore holders of the Obligations and their respective
successors and permitted assigns, except that no Loan Party may assign or transfer any of its
rights or obligations under this Agreement without the prior written consent of Agent and each
Lender,

(b) Each Borrower acknowledges that in the regular course of commercial
banking business one or more Lenders may at any time and from time to time sell participating
interests in the Advances to other financial institutions (each such transferee or purchaser of a
participating interest, a “Participant”). Each Participant may exercise all rights of payment
(including rights of set-off) with respect to the portion of such Advances held by it or other
Obligations payable hereunder as fully as if such Participant were the direct holder thereof
provided that Borrower shall not be required to pay to any Participant more than the amount
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which it would have been required to pay to Lender which granied an interest in its Advances
or other Obligations payable hereunder to such Participant had such Lender retained such
interest in the Advances hereunder or other Obligations payable hereunder and in no event
shall Borrower be required to pay any such amount arising from the same circumstances and
with respeci to the same Advances or other Obligations payable hereunder to both such Lender
and such Participant. Each Loan Party hereby grants to any Participant a continuing security
interest in any deposits, moneys or other property actually or constructively held by such
Participant as security for the Participant’s interest in the Advances.

(c) Any Lender, with the consent of Agent which shall not be unreasonably
withbeld or delayed, may sell, assign or transfer all or any part of its rights and obligations
under or relating to Revolving Advances under this Agreement and the Other Documents to
one or more additional banks or financial institutions and one or more additional banks or
financial institations may commit to make Advances hereunder (each a *“Purchasing Lender™),
in minimum amounts of not less than $5,000,000, pursuant to a Commitment Transfer
Supplement, executed by a Purchasing Lender, the transferor Lender, and Agent and delivered
to Agent for recording. Upon such execution, delivery, acceptance and recording, from and
after the transfer cffective date detcrmined pursuant to such Commitment Transfer
Supplement, (i) Purchasing Lender thereunder shall be a party hereto and, to the extent
provided in such Commitment Transfer Supplement, have the rights and obligations of a
Lender thereunder with a Commitment Percentage as set forth therein, and (ii) the transferor
Lender thereunder shall, to the extent provided in such Commitment Transfer Supplement, be
released from its obligations under this Agreement, the Commitment Transfer Supplement
creating a novation for that purpose. Such Commitment Transfer Supplement shall be deemed
to amend this Agreement to the extent, and only to the extent, necessary to reflect the addition
of such Purchasing Lender and the resulting adjustment of the Commitment Percentages
arising from the purchase by such Purchasing Lender of all or a portion of the rights and
obligations of such transferor Lender under this Agreement and the Other Documents. Each
Loan Party hereby consents to the addition of such Purchasing Lender and the resulting
adjustment of the Commitment Percentages arising from the purchase by such Purchasing
Lender of all or a portion of the rights and obligations of such transferor Lender under this
Agreement and the Other Documents. Each Loan Party shall execute and deliver such further
documents and do such further acts and things in order to effectuate the foregoing.

(d) Any Lender, with the consent of Agent which shall not be unreasonably
withheld or delayed, may directly or indirectly sell, assign or transfer all or any portion of its
rights and obligations under or relating to Revolving Advances under this Agreement and the
Other Documents to an entity, whether a corporation, partmership, trust, limited liability
company or other entity that (i) is engaged in making, purchasing, holding or otherwise
investing in bank loans and similar extensions of credit in the ordinary course of its business
and (ii) is administered, serviced or managed by the assigning Lender or an Affiliate of such
Lender (a “Purchasing CLLO™ and together with each Participant and Purchasing Lender, each a
“Transferee” and collectively the “Transferees”), pursuant to a Commitment Transfer
Supplement modified as appropriate to reflect the interest being assigned (“Modified
Commitment Transfer Supplement”), executed by any intermediate purchaser, the Purchasing
CLO, the transferor Lender, and Agent as appropriate and delivered to Agent for recording.
Upon such execution and delivery, from and after the transfer effective date determined
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pursuant to such Modified Commitment Transfer Supplement, (i) Purchasing CLO thereunder
shall be a party bereto and, to the extent provided in such Modified Commitment Transfer
Supplement, bave the rights and obligations of a Lender thereunder and (ii) the transferor
Lender thereunder shall, to the extent provided in such Modified Commitment Transfer
Supplement, be released from its obligations under this Agreement, the Modified Commitment
Transfer Supplement creating a novation for that purpose. Such Modified Commitment
Transfer Supplement shall be deemed to amend this Agreement to the extent, and only to the
extent, necessary to reflect the addition of such Purchasing CLO. Each Loan Party hereby
consents to the addition of such Purchasing CLO. Each Loan Party shall execute and deliver
such further documents and do such further acts and things in order to effectuate the foregoing.

(¢) Agent shall maintain at its address a copy of each Commitment Transfer
Supplement and Modified Commitment Transfer Supplement delivered to it and a register (the
“Register”) for the recordation of the names and addresses of each Lender and the outstanding
principal, accrued and unpaid interest and other fees due hereunder. The entries in the Register
shall be conclusive, in the absence of manifest error, and each Loan Party, Agent and Lenders
may treat each Person whose name is recorded in the Register as the owner of the Advance
recorded therein for the purposes of this Agreement. The Register shall be available for
inspection by Borrower or any Lender at any reasonable time and from time to time upon
reasonable prior potice. Agent shall receive a fee in the amount of $3,500 payable by the
applicable Purchasing Lender and/or Purchasing CLO upon the effective date of each transfer
or assignment (other than to an intermediate purchaser) to such Purchasing Lender and/or

Purchasing CLO.

(f) Each Loan Party anthorizes each Lender to disclose to any Transferee and
any prospective Transferee any and all financial information in such Lender’s possession
concerning such Loan Party which has been delivered to such Lender by or on behalf of such
Loan Party pursuant to this Agreement or in connection with such Lender’s credit evaluation of
such Loan Party.

16.4. Application of Payments. Agent shall have the continuing and exclusive right to
apply or reverse and re-apply any payment and any and all proceeds of Collateral (o any portion
of the Obligations. To the extent that any Loan Party makes a payment or Agent or any Lender
receives any payment or proceeds of the Collateral for any Loan Party’s bepefit, which are
subsequently invalidated, declared to be fraudulent or preferential, set aside or required to be
repaid to a trustee, debtor in possession, receiver, custodian or any other party under any
bankruptcy law, common law or equitable cause, then, to such extent, the Obligations or part
thereof intended to be satisfied shall be revived and continue as if such payment or proceeds had
not been received by Agent or such Lender.

16.5. Indemnity. Each Loan Party shall indemnify Apent, each Lender and each of
their respective officers, directors, Affiliates, attorneys, employees and agents from and against
any and all liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs,
expenses and disbursements of any kind or nature whatsoever (including fees and disbursements
of counsel) which may be imposed on, incurred by, or asserted against Agent or any Lender in
any claim, litigation, proceeding or investigation instituted or conducted by any Governmental
Body or instrumentality or any other Person with respect to any aspect of, or any transaction
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contemplated by, or referred to in, or any matter related to, this Agreement or the Other
Documents, whether or not Agent or any Lender is a party thereto, except to the extent that any
of the foregoing arises out of the willful misconduct of the party being indemmified (as
determined by a court of competent jurisdiction in a final and non-appealable judgment).
Without limiting the generality of the foregoing, this indemnity shall extend to any liabilities,
obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses and
disbursements of any kind or nature whatsoever (including fees and disbursements of counsel)
asserted against or incurred by any of the indemnitees described above in this Section 16.5 by
any Person under any Environmental Laws or similar Jaws by reason of any Loan Party’s or any
other Person’s failure to comply with laws applicable to solid or hazardous waste materials,
including Hazardous Substances and Hazardous Waste, or other Toxic Substances. Additionally,
if any taxes (excluding taxes imposed upon or measured solely by the net income of Agent and
Lenders, but including any intangibles taxes, stamp tax, recording tax or franchise tax) shall be
payable by Agent, Lenders or Loan Parties on account of the execution or delivery of this
Agreement, or the execution, delivery, issuance or recording of any of the Other Documents, or
the creation or repayment of any of the Obligations hereunder, by reason of any Applicable Law
now or hereafter in effect, Loan Parties will pay (or will promptly reimburse Agent and Lenders
for payment of) all such taxes, including interest and penalties thereon, and will indemnify and
hold the indemnitees described above in this Section 16.5 harmless from and against all liability
in connection therewith.

16.6. Notice. Any notice or request hereunder may be given to Borrower or any Loan
Party or to Agent or any Lender at their respective addresses set forth below or at such other
address as may hereafter be specified in a notice designated as a notice of change of address
under this Section. Any notice, request, demand, direction or other communication (for purposes
of this Section 16.6 only, a “Notice™) to be given to or made upon any party hereto under any
provision of this Loan Agreement shall be given or made by telephone or in writing (which
includes by means of electronic transmission (i.e., “e-mail”) or facsimile transmission or by
setting forth such Notice on a site on the World Wide Web (a “Website Posting™) if Notice of
such Website Posting (including the information necessary to access such site) has previously
been delivered to the applicable parties hereto by another means set forth in this Section 16.6) in
accordance with this Section 16.6. Any such Notice must be delivered to the applicable parties
hereto at the addresses and numbers set forth under their respective names on Section 16.6 hereof
or in accordance with any subsequent unrevoked Notice from any such party that is given in
accordance with this Section 16.6. Any Notice shall be effective:

In the case of hand-delivery, when delivered;

If given by mail, four days after such Notice is deposited with the United States Postal
Service, with first-class postage prepaid, return receipt requested;

In the case of a telephonic Notice, when a party is contacted by telephone, if delivery of
such telephonic Notice is confirmed no later than the next Business Day by hand delivery, a
facsimile or electronic transmission, 2 Website Posting or an ovemnight courier delivery of a
confirmatory Notice (received at or before noon on such next Business Day);
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In the case of a facsimile transmission, when sent to the applicable party’s facsimile
machine’s telephone number, if the party sending such Notice receives confirmation of the
delivery thereof from its own facsimile machine;

In the case of electronic transmission, when actually received;

In the case of a Website Posting, upon delivery of a Notice of such posting (including the
information necessary to access such site) by another means set forth in this Section 16.6; and

If given by any other means (including by overnight courier), when actually received.

Any Lender giving a Notice to Borrower or any Loan Party shall concurrently send a
copy thereof to the Agent, and the Agent shall promptly notify the other Lenders of its receipt of
such Notice.

(A) Xfto Agent or PNC at:

PNC Bank, National Association
1900 East Ninth Street, 9th Floor
Mail Stop B7-YB13-09-5
Cleveland, Ohio 44114
Attention: Todd Milenius
Telephone: (216) 222-9761
Facsimile: (216) 222-8155

with a copy to:

PNC Bank, National Association
PNC Agency Services

PNC Firstside Center

500 First Avenue, 4th Floor
Pittsburgh, Pennsylvania 15219
Attention:Lisa Pierce
Telephone:(412) 762-6442
Facsimile:(412) 762-8672

with an additional copy to:

Calfee, Halter & Griswold LLP
1400 KeyBank Center

800 Superior Avenue
Cleveland, Ohio 44114-2688
Attention: Martin S. Gates
Telepbone:(216) 622-8471
Facsimile:(216) 241-0816

(B)  Ifto a Lender other than Agent, as specified on the signature pages hereof.
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(C) Ifto Borrower or any Loan Party:

Volunteer Energy Services, Inc.
790 Windmiller Drive
Pickerington, Ohio 43147
Attention: Richard A. Curnutte, Sr.
Telephone: (614) 328-2934
Facsimile: (614) 328-2935

with a copy to:

Carlile Patchen & Murphy LLP
366 East Broad Street
Columbus, Ohio 43215
Attention: John L. Einstein, Esq.
Telephone: (614) 628-0848
Facsimile: (614) 221-0216

16.7. Survival. The obligations of Loan Parties under Sections 2.2(f), 3.7, 3.8, 3.9,
4.19(h), 6.5 and Article XVII and the obligations of Lenders under Section 14.7, shall survive
termination of this Agreement and the Other Documents and payment in full of the Obligations.

16.8. Severability. If any part of this Agrecment is contrary to, prohibited by, or
deemed invalid under Applicable Laws, such provision shall be inapplicable and deemed omitted
to the extent so contrary, prohibited or invalid, but the remainder hereof shall not be invalidated
thereby and shall be given effect so far as possible.

16.9. Expenses. All costs and expenses including reasonable attorneys’ fees (including
the allocated costs of in house counsel) and disbursements incurred by Agent on its behalf or on
behalf of Lenders (a) in all efforts made to enforce payment of any Obligation or effect
collection of any Collateral, or (b) in connection with the entering into, modification,
amendment, administration and enforcement of this Agreement, the Subordination Agreement or
any consents or waivers hereunder or thereunder and all related agreements, documents and
instruments, or (c) in instituting, maintaining, preserving, enforcing and foreclosing on Agent’s
security interest in or Lien on any of the Collateral, or maintaining, preserving or enforcing any
of Agent’s or any Lender’s rights hereunder, under the Subordination Agreement and under all
related agreements, documents and instruments, whether through judicial proceedings or
otherwise, or (d) in defending or prosecuting any actions or proceedings arising out of or relating
to Apent’s or any Lender’s transacfions with any Loan Party or any Guarantor or (e) in
connection with any advice given to Agent or any Lender with respect to its rights and
obligations under this Agreement, the Subordination Agreement and all related agreements,
documents and instruments, may be charged to Borrower’s Account and shall be part of the
Obligations.

16.10. Injunctive Relicf. Each Loan Party recognizes that, in the event any Loan Party
fails to perform, observe or discharge any of its obligations or Liabilities under this Agreement, or
threatens to fail 1o perform, observe or discharge such obligations or liabilities, any remedy at
law may prove to be inadequate relief to Lenders; therefore, Agent, if Agent so requests, shall be
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entitled to temporary and permanent injunctive relief in any such case without the necessity of
proving that actual damages are not an adequate remedy.

16.11. Consequential Damages. Neijther Agent nor any Lender, nor any agent or
attorney for any of them, shall be liable to any Loan Party or any Guarantor (or any Affiliate of
any such Person) for indirect, punitive, exemplary or consequential damages arising from any
breach of contract, tort or other wrong relating to the establishment, administration or collection
of the Obligations or as a result of any transaction contemplated under this Agreement or any
Other Document.

16.12, Captions. The captions at various places in this Agreement are intended for
convenience only and do not constitute and shall not be interpreted as part of this Agreement.

16.13. Counterparts; Facsimile Signatures. This Agreement may be executed in any
number of and by different parties hereto on separate counterparts, all of which, when so

executed, shall be deemed an original, but all such counterparts shall constitute one and the same
agreement. Any signature delivered by a party by facsimile transmission shall be deemed to be
an original signature hereto.

16.14. Construction. The parties acknowledge that each party and its counsel have
reviewed this Agreement and that the normal rule of construction to the effect that any
ambiguities are to be resolved against the drafting party shall not be employed in the
interpretation of this Agreement or any amendments, schedules or exhibits thereto.

16.15. Confidentiality: Sharing Information. Apgent, each Lender and each Transferee
shall hold all non-public information obtained by Agent, such Lender or such Transferee
pursuant to the requirements of this Agreement in accordance with Agent’s, such Lender’s and
such Transferee’s customary procedures for handling confidential information of this nature:
provided, however, Agent, each Lender and each Transferee may disclose such confidential
information (a) to its examiners, Affiliates, outside auditors, counsel and other professional
advisors, (b) to Agent, any Lender or to any prospective Transferees, and (c) as required or
requested by any Governmental Body or representative thereof or pursuant to legal process;
provided, further that (i) unless specifically prohibited by Applicable Law, Agent, each Lender
and each Transferee shall use its reasonable best efforts prior to disclosure thereof, to notify the
applicable Loan Party of the applicable request for disclosure of such non-public information (A)
by a Governmental Body or representative thereof (other than any such request in connection
with an examination of the financial condition of a Lender or a Transferee by such Governmental
Body) or (B) pursuant to legal process and (ii) in no event shall Agent, any Lender or any
Transferee be obligated to return any materials furnished by any Loan Party other than those
documents and instruments in possession of Agent or any Lender in order to perfect its Lien on
the Collateral once the Obligations have been paid in full and this Agreement has been
terminated. Each Loan Party acknowledges that from time to time financial advisory, investment
banking and other services may be offered or provided to such Loan Party or one or more of its
Affiliates (in connection with this Agreement or otherwise) by any Lender or by one or more
Subsidiaries or Affiliates of such Lender and each Loan Party hereby authorizes each Lender to
share any information delivered to such Lender by such Loan Party and its Subsidiaries pursuant
to this Agreement, or in connection with the decision of such Lender to enter into this
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Agreement, to any such Subsidiary or Affiliate of such Lender, it being understood that any such
Subsidiary or Affiliate of any Lender receiving such information shall be bound by the
provisions of this Section 16.15 as if it were a Lender hereunder. Such authorization shall
survive the repayment of the other Obligations and the termination of this Agreement.

16.16. Publicity, Each Loan Party and cach Lender hereby authorizes Agent to make
appropriate announcements of the financial arrangement entered into among Loan Parties, Agent
and Lenders, including announcements which are commonly known as tombstones, in such
publications and to such selected parties as Agent shall in its sole and absolute discretion deem

appropriate.

16.17. Certifications From Banks and Participants; US PATRIOT Act. Each Lender or
assignee or participant of a Lender that is not incorporated under the Laws of the United States

of America or a state thereof (and is not excepted from the certification requirement contained in
Section 313 of the USA PATRIOT Act and the applicable regulations becanse it is both (i) an
affiliate of a depository institution or foreign bank that maintains a physical presence in the
United States or foreign country, and (ii) subject to supervision by a banking authority regulating
such affiliated depository institution or foreign bank) shall deliver to the Agent the certification,
or, if applicable, recertification, certifying that such Lender is not a “shell” and certifying to
other matters as required by Section 313 of the USA PATRIOT Act and the applicable
regulations: (1) within 10 days after the Closing Date, and (2) as such other times as are required
under the USA PATRIOT Act.
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Each of the parties has signed this Agreement as of the day and year first above written.
ATTEST: VOLUNTEER ENERGY SERVICES, INC.,

as Borrower

| Al [ M
- By: Yl ”
L%ﬁmrk R~k N:me: /ﬂc/(ﬂﬁJ 2. ﬂumb?(/e Se

K Title: ﬁ*’f / ﬂZaA %

Signarure Page to
Amended and Restated Revolving Credit
And Security Agreement
(Volunteer Energy Services, Inc.)



EXHIBIT C-5
Forecasted Financial Statements

(Under Seal)

SEE DOCUMENT FILED UNDER SEAL



EXHIBIT C-6
Credit Rating

(See Attached)
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Printed on: 09/09/2013

D&B Report for:

VOLUNTEER ENERGY SERVICES, INC.

Doing Business as; VOLUNTEER Reglstarad 790 Windmilfer Dr,
ENERGY Address: Pickeringlon, OH 43147
D-U-N-5® Number: 02-846-5826 Waeb; www.volunleeranergy.com
Locatlon Type: Headquariars
Trade Payments

Examning how a company
has paid 1ls bills 1n the past
can strongly indicale, bul
may nol necessarily predict,
how il will pay its bills in the
fulure.

Phone: 614 328-2945

This report Includes:

Fax: 614-856-3301

' Core Report

+” Enhanced Data Upgrade
& Enhanced Trade Upgrade

Enhancad Analytics Upgiade

« D&B’s overall assessment of trade payment risk is medium
+ Payment average: 19 days beyond terms, which is reflected in D&B's PAYDEX

score of 65. This is based on 22 lrade experisnces in D&B's database. B5% of

these trade experiences were paid within terms.

Trade Payments History

Trade Payments History - Past 3 months

4 Over the pasl 3 months, 1his company has paid its bills 20 days
beyond lerms

Based on D&B's 3-Month PAYDEX

. p——
120 Days 30 Days Prompt
Slow Slow

24 Month Payment Trend & Industry Comparison

This induslry comparison
chart lels you see if this
business's payment

patierns are typical for this
parlicular indusiry segment
1o hefp you establish
appropriate credi, lines

Complete Trade Payment History

. Based on all of the rade experiances In D&B8 database, this
| company has paid its bills 19 days beyond lerms

Based on D&B's 24-Month PAYDEX

L. |
120 Days 3 Days Prampi
Stow Slow

Recently, Lthe average payment record for all companles in the Natural
gas distribution industry is 3 days beyond terms

© 2010-2013 Dun & Bradslrest, Inc,
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».2d Professional Printed on: 09/09/2013

D&B Report for:

VOLUNTEER ENERGY SERVICES, INC.

Anticipate 100 = S
Prompl 50-! S

30 days slow 50 = T T

90 deys slow 30 - e T T T T

Groatsr than I
120 days slow 4 = . R

Manth - 16 11 12F 01 062 03 04 05 OF 07 OB 09 10 11 12} 01 02 03 04 05 05 07 OF 09

Yaar - 2011 2012 2013

® Your Company 0 Quaterly industry Median (50 percenlile} O Indusiry Range {23- 75 parcentile}

Trade Payment Data Currently in D&B's Database

# of Payment Experiences in D&B’s I Average Highest Credit $5713
Databawe 22
Largest Highest Credit $65.000
% of Payments Within Terms 85% | Highest Amount Now Owing $7.500
% of Payments With Slow or Negative 22.73% 1 Highest Amount Past Due $5.000
Payments
| & SiEsvmEni)Ploced for Cellaction ol _

Detailed Trade Risk Insight

The charls n this section show two imporlanl aspects of the company's payment behavior during the past year: 1) the aging profile of the
company’s accounls, and 2) amounis owed Lhat have had lo ba writlen off or placed for collection (Derogalory Evenis). Use the links at
the botlom of the seetion to see moere deiails.

Thus chart shows Lhe company's account aging profile over the past year. The charl lels you vee at a glance the proportion of payments that
were pard prompty versus those thal were paid late.

50

B

-$4,000,000
-$4,000,000
-$12,000,000

~$16,000,000
Month - 0% 16 11 12jo) 02 03 04 0S5 06 O7 OB

Year - 2012 2013
WIGument B 1-30 Days 5 34-60 Oays 39 61-50 Days 30 91+ Days

Key Data

® 2010-2013 Dun & Bradsiresl, Inc.
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w4 Professional Printed on: 09/09/2013

D&B Report for:

VOLUNTEER ENERGY SERVICES, INC.

Key Data shows you how stable and well-eslablished a company 18, which can indicale ils overall ability lo pay its bills. Some companies are
rigkier than others, so review revanue. net worth. and number of employees to determine the company’s general health, Look at years in
business. lenglh of managemant ienure, and the peaple invelved in the company o determine how slabls it is, Note whether the company is

involved In & relatively high-risk industry. You can also check lo see f lhere are any special events, such as a management or location
change, that could adversely affect the company's ability to pay s bills. Click the links for more detaited information.

Key Principal RICHARD CURNUTTE SR, PRES
A Line of Business Natural gas distribution {SIC: 4924}
Number of Employees 66 | Employees at this location B0 ;Tmmzou
Total Sales (Financial Statement) $204,773,200 | Net Warth (Financial Stalement) $32,970,944 View Operations Summary for details
Warking Capital $28,066,202 | Years in Business 12 Yoars
Financing Slalus SECURED
Financial Condiion o STRONG . o
QOverall Status No negative Informatien In D&B’s filea.
Facibfies Rents 3,080 sq. fi. In a one slory bullding.
Localion - Central business section on side street.

The Nel Worth amount may have been adjusted by DB to reflecl typical deduclions, such as certain intangible
assels,

Legal and Public Filings

Examinimg ihe company $ legal silualion ¢an help you understand ils financal exposure. Check out the suits, liens, judgments, and UCC

filings to se& if there are any acltions thal could have an adverse financial impacl. You can drifll down on each calegory to see delajls.

1]
Record Type ! Records | Most Recent §

Bankruptcles 0 l
Sulta i 0

Liens 1| oi3112006 |
Judgmenis 0

ucce 13| 05M172012

This public filing daia is for informational purposes only and is nol an official record. Both open
and closed filings may be shown. Cerifiad copies of these records can be obtained fram their
official sources.

Business Registration Information

L G 2 N T T Y e DT T e g,

Minimize your nsk by underslanding who you are doing business with. Delermine o the company is formally incerporated, where it's
incorporated, and how long il has been in business. Ta increase your confidence in doing business with a small, relatively new company. yau
can use lhe names of {the key pnncipals for your own online research.

racord of lhe Department of Slate or the Slate of OHIO, and D&B is nol an employse or agent thereol,

Registered Name VOLUNTEER ENERGY SERVICES, INC, | Registralion ID 1212893 |
Business Type- CORPORATION Stalus: ACTIVE ’
Corporaton Type PROFIT SECRETARY OF ‘
o Where Filed STATE/CORPORATIONS DIVISION,

Stale of Incorporation OHIO COLUMBUS, OH

Incorporalion Dale. 03-02-2001

Fiing Date . ) 03-02-2001 - i

Principals

! PATRICK LALOR | INCORPORATOR |

@ 2010.2013 Dun & Bradstreet, fnc.
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D&B Report for:

VOLUNTEER ENERGY SERVICES, INC.

Industry Classification

When evaluating credit. it is important to consider the company’s primary industry and understand the risk pertaining to that industry based
on current econamic or local condilions. The SIC and NAICS codes on this page 1dentify the type of economic or mdustral activity the
company engages in.

SIC Codes

The 4-digit SIC numbers hnk lo lhe indusiry classificabion descnptions on the Occupational Safely & Health Administralion (OSHA) Web sie.
Links open in a new browser window, D&B adds an additional 4 digits 1o the end of the SIC code. This enables D&B 1o be more specific about
8 company’s operallons,

SIC Code | SIC Code Description  [§

i 4924 0000 | Matural gas distribution '

NAICS Codes

The North American Industry Classificawon System (NAICS) is a six-digil induslry classnication code. The first two digis specify the business
sector, the third digit speciies the subsectar, the fourth digit specifies the industry group. and the fifth digit specifies the industry. The sixth digit
is designed for counlry specific classifications and may differ from one nation to the nexi.

@ 2010-2013 Dun & Bradsireel, ine,
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Company History

e

Review delails about the company's hislory lo learn more aboul the company's slabdity and ownership ustory, Examine the recant events lo
see if there 18 anything that may impact the company’s ability. lo pay its bills.

The following information was reporled on: 01/18/2013

Officor(s):

RICHARD CURNUTTE SR, PRES
RICHARD CURNUTTE JR, SEC
MARC RUNCK, CFO

Direclor{s}:
THE OFFICER(S} and Richard A Cumutte Jr.

The Ohia Secratary of Slate's business registrations file showed thal Volunteer Energy Services. Inc was registered as a Corporation an March 2, 2001.
Businass slarted 2001 by the officers. 100% of capital slock is owned by the officers.

RICHARD CURNUTTE SR bom 1852. 2002-presen! aclive here.

RICHARD CURNUTTE JR bom 1933, 2002-present aclive here.

MARC RUNCK born 1951, 2008-prasent aclive here.

® 2010-2013 Dun & Bradsireet, Inc.
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Company Operations Summary

Review ihe operalions summary lo léarn more about the kinds of business lhe company conductls. You can also see more details about
special evenis that may impacl the company’s abiity lo pay ils bills, banking information. and gevernment programs the company may be

nvolved with.

Operations Summary

As on 01/18/2013
Description:

Provides nalural gas distnbution (100%),

FAX NUMBER. 614,856,3301.

ADDITIONAL PHONE NUMBER: 800 §77-8374,

Has 40,000 account(s). Check, wire transfer. Sells 1o retailers. Ternlory : Uniled Stales,

Nonseasonal.

Employees:

&5 which includes officer(s). 50 employed here.

Facilities:

Renls 3,000 sq. fl. in a one story building.

Lacatlon:

Central husiness section on side street,

Branch{es) or Divislon{a} axist: Y

Special Events

01/18/2013 ;

The Chief Execulive Officer is now Richard Cumutie Sr, Pres.

Government Activity

Government Activity Summary

Borrower (DirfGuar} N
Adminiatrative Debt N
Contractor No
i Grantea Mo
! Party excluded from fedaral program(s) No

Possible Candidate for Sociceconomic Program Consideration

Small Business Yes [2013)

The delails provided in the Government Activity section are as
reported to Dun & Bradstreet by the federal government and other
sources.

Reglstered Agent Details

Agent Name CMP STATUTORY AGENT INC

® 20102013 Dun & Bradsireal, Inc.
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Fax Numbers

Agent Street 356 E BROAD ST
Agaent City COLUMBUS
Agont State OH

Agent Zlp 432150000

Complete list of all Fex Styles
514-856-3301

® 2010-2013 Oun & Bradstreel, Inc.
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Liens

Liens are claims against the company’s property. Open liens could negalively affect the company's financial siatus and their ability lo pay

their bills. Review the detaills aboul any oulstanding liens against this company and whelher they are open ar released on this page.

i Amount $1,205
' Status Open
| DOGKET NO. 2006JG013437
Type State Slale Tax
‘ Filed By STATE OF OHIO agains{ VOLUNTEER ENERGY SVC INC
' Where Flled FRANKLIN COUNTY COMMON PLEAS COURT, COLUMBLS, OH
' Date Flled 05/31/2008
- Status AHalned Date 05/31/2006

; Lataat Informatlon Recalvad 10/25/2012

This public filing data 1s for infarmational purposes only and is not an official racord. Balh open and closed filings may be shown. Cerlified copies of
these records can be oblaned from their official sources.

© 2010-2013 Dun & Bradsfreal, Inc.
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UCC Filings

Review the extenl of UCC filings aganst the company’s assels on this page. If too many of a company’s assals ars used as collaleral in UCC
filings. it could negatively affect ther ability to pay their bills in tmes of financial stress becauss credilors with UGC filings are given legal title

to the collaleral assels,

\ Collateral All Assets
Type Original
* Setured Party NATIONAL CITY BUSINESS CREDIT, INC,, AS
| AGENT, CLEVELAND, OH
. Debtor VOLUNTEER ENERGY SERVICES, INC.
Flling Number OHOGOBB0S5T950
Fllad With SECRETARY OF STATEACC DIVISION,
COLUMBUS, OH
' Date Filed 02/01/2008
Lalest Informatlon  02/14/2005
Received
Type Amendment
' Secured Party NATIONAL CITY BUSINESS CREDIT, ING., AS
AGENT, CLEVELAND, OH
PNC BANK, NATIONAL ASSQCIATION, AS
AGENT, CLEVELAND, OH
Debtor VOLUNTEER ENERGY SERVICES, INC and
OTHERS
Flling Number 20093200232
Fllod With SECRETARY OF STATE/UCC DIVISION,
COLUMBUS, OH
Date Flled 11/13/2009
Latest Information 12/01/2008
Received
Orlginal Filing Date  02/01/2005
Original Fliing OHO00B6057950
Number
Type Amendmenl|

Secured Party
AGENT, CLEVELAND, OH

PNC BANK, NATIONAL ASSOCIATION, AS
ADMINISTRATIVE AGENT, PITTSBURGH, PA
PNC BANK, NATIONAL ASSCCIATION, AS

AGENT, CLEVELAND, OH

" Debtor VOLUNTEER ENERGY SERVICES, INC and
OTHERS
Fillng Number 20102070105
Filed With SECRETARY OF STATE/UCC DIVISION,
| COLUMBUS, OH
Date Fllad 07/23/2010
Latest Information 08/12/2010
Recelvad
. Original Filing 02/01/2005
Dafe
Original Fillng OHO00BB057950
Number
Collateral Accounls receivable and proceeds - Accouni(s) and
proceeds - Assels and proceeds
Type Amendment

NATIONAL CITY BUSINESS CREDIT, INC., AS

Type
Secured Party

Dabtor

| Flling Number

Filed With

Date Flled

Latest Informatlon
Received

Orglnal Flling Date
Original Flling

. Number

" Type

Secured Party

. Debtor

Flling Numbar
Filad With

[rate Flled

Latest Information
Recsalved

Original Filing Date

Original Filing
Number

Type
Securad Party

Debtor

Flling Mumber
Filed With

Drata Flled
Latest Information

. Recelved
. Original Filing

~Collstaral

Date

Orlginal Filing
Numbar

Type

Amendment

NATIONAL CITY BUSINESS CREDIT, INC., AS |
AGENT, CLEVELAND, OH [

VOLUNTEER ENERGY SERVICES, INC and
OTHERS

200804801186

SECRETARY OF STATE/UCC DIVISION,
COLUMBUS, OH

02/14/2008
03/04/2008

02/01/2005
OHDD0ABO57 850

Continualion

NATIONAL CITY BUSINESS CREDIT, INC., AS
AGENT, CLEVELAND, OH

PNC BANK, NATIONAL ASSOCIATION, AS
AGENT, CLEVELAND, OH

VOLUNTEER ENERGY SERVICES, INC and
OTHERS

20023210144

SECRETARY QF STATE/UCC DIVISION,
COLUMBUS, OH

11/16/2008
11/30/2008

02/01/2005
OHO00BE057950

Amendment

NATIONAL CITY BUSINESS CREDIT, INC., AS
AGENT, CLEVELAND, OH

PNC BANK. NATIONAL ASSOCIATION, AS
ADMINISTRATIVE AGENT, PITTSBURGH, PA
PNC BANK, NATIONAL ASSOCIATION, AS
AGENT, CLEVELAND, OH

VOLUNTEER ENERGY SERVICES. INC and
OTHERS

20102070106

SECRETARY OF STATE/UCG DIVISION,
COLUMBUS, OH

07/23/2010
08/12/2010

02/01/2005

OHD00BEO57950

Accounts receivable and proceeds - Assets and

proceeds
Original

© 2010-2013 Dun & Bradsiresl, Inc,
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. Secured Party

I

' Debtor

' Flling Number
- Filed With

!
| Date Flled

. Latest Information
' Racelved

. Original Flling
. Date

Orlginal Fillng
- Number

 Collateral
I

Type
Secured Party

Dabtor
i Flfing Numbar
Flled With

Date Flled

Latast Information
Raceived

Origlnal Filing
Date

: Original Filing
Number

Collateral

Type
Secured Party

Debtor
Flling Number
Filed With

Data Flled

Latesl Information
Recelved

Collateral
Typa
Sacured Party

Debtor
Filing Number
Filad With

j Date Flled

Latast Informatlon
Rocaived

NATIONAL CITY BUSINESS CREDIT, INC., AS
AGENT, CLEVELAND, OH

PNC BANK, NATIONAL ASSOCIATION, AS
ADMINISTRATIVE AGENT, PITTSBURGH, PA
PNG BANK, NATIONAL ASSOCIATION, AS
AGENT, CLEVELAND. OH

VOLUNTEER ENERGY SERVICES, INC and
OTHERS

20120820100

SECRETARY OF STATE/AUCC DIVISION,
CoLUMBUS, OH

03/2172012
04/03/2012

02/01/2005

QHODOBGAS 7950

Accounls receivable and procesds - Assels and
proceeds - Account{s} and proceeds

Amendment

PNC BANK, NATIONAL ASSOCIATION, AS
ADMINISTRATIVE AGENT, PITTSBURGH, PA

VOLUNTEER ENERGY SERVICES, INC.
20120820101

SECRETARY OF STATEACC DIVISION,
COLUMBUS, OH

03/21/2012
04/03/2012

07/23/2010

OHO0143886008

AGREEMENT and proceeds
Original

VECTREN ENERGY DELIVERY OF CHIO,
INC., EVANSVILLE, IN

VOLUNTEER ENERGY SERVICES, INC.
0OH00157312a877

SECRETARY OF STATE/UCC DIVISION,
COLUMBUS, OH

04/04/2012
D4/10/2012

SECURITY INTEREST and proceeds
Original

COLUMBIA GAS OF OHIO. INC., COLUMBUS,

OH
VOLUNTEER ENERGY SERVICES, INC.
OHO0153310142

SECRETARY OF STATE/UCC DIVISION,
COLUMBUS, OH

10/05/2011
10/13/2011

Secured Party

! ' Dabtor
| Filing Number
Fliad With

: Date Filed

Latest Information
" Recoived

" Collataral
Type
Secured Party

Dabtor
Filing Number
Flled Wih

Date Flled

Latest Information
Received

Collateral
Type
Secured Party

Doebtor
Flling Number
Filed With

Date Flled

Latest Information
Receivad

PNC BANK, NATIONAL ASSOCIATION, AS
ADMINISTRATIVE AGENT, PITTSBURGH, PA

VOLUNTEER ENERGY SERVICES, INC.
OHO01438860:08

SECRETARY OF STATE/UCC DIVISION,
COLUMBUS, OH

07/23/2010
08/12/2010

SECURITY INTEREST and proceeds
Oniginal

COLUMBIA GAS OF OHIO, INC.,
COLUMBUS, OH

VOLUNTEER ENERGY SERVICES, INC.
OH00158307261

SECRETARY OF STATE/UCC DIVISION,
COLUMBUS, OH

05/11/2012
08/23/2012

SECURITY INTEREST and proceeds
Original

COLUMBIA GAS OF PENNSYLVANIA, INC,,
COLUMBUS, OH

VOLUNTEER ENERGY SERVICES, INC.
OHO0153310253

SECRETARY OF STATE/UCC DIVISION,
COLUMBUS, OH

10/05/2011
10/13/2011

This public filing dala ia for infarmational purposes only and is not an official record, Both open end ¢loged filings may be shown. Certfied copies of
lhese records can be oblained from lheir official sources,

@ 2010-2013 Dun & Bradstreet, Inc.
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Corporate Linkage

Corporale Iinkage shows the financial and legal relationships between he enliies in a corporale family. Linkage helps you assess risk across

differenl parts of ap organization. Linkage 18 updaled monthly and reflecls mergers, acquisibons. openings, and closings,

Domestic Branches

| Company Name | Address {City, State) ! D-U-N-S® Number :
,‘ VOLUNTEER ENERGY SERVICES, INC, FANN ARBOR, MI e 07-872-49_:!3

@ 2010-2013 Dun & Bradstreel, Inc.



2 Page 13 of 17

W DNBI
4 Professlonal Printed on: 09/09/2013

D&B Report for:

VOLUNTEER ENERGY SERVICES, INC.

Trade Payment Habits

The Trade Paymenl Habits charl shows how a company has paid iis bills relatve io lhe amount of credil it has been extended. You can use
this chart lo gel & sense of lhe how prompily you may be repaid based on the amount of credil you are thinking of extending. For each dollar-

amouni calegory, the charl provides lhe number of expeniences used to calculate the percenlage and the total dofllar value of credit extended
to the business,

Rlalanion: % Payments within Terms |

| #Payment Experiences: ‘

$ Credit Extended [§ ranges]| 1USD]

OVER 100,000 o o

50,000 - 100,000 1 65,000

15,000 - 49,899 ‘ 1 15,000

5,000 - 14,988 2 J 15,000

1,000 - 4,999 5 ] 6.500 i

Under 1,000 9 ! 1,350 |}

i - s o —

1U.U1DJ W 4 &0 &0 FD €0 0 DD

— i ——— e =

® 2010-2013 Dun & Bradairest, Inc.
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Trade Payments Summary

The Trade Payment Summary shows the company's payment patterns organized by induslry. You can use this summary lo get a sense of

whather the company pays certain lypes of suppliers more quickly or slowly than others, and in particular, how it has paid obligations owed 1o
vendors in your induslry segment,

# of trade payment experiences in D&B's file - past 24 months: 22
# of rade payment experiences In D&B's fila - past 3 months: 17
| Highest $ amount now owad: $7.500
|_l-ig_l]est $ amount past due: $5.000

Total High Cred
¥ Paymand il
5 Amounts

Indusifics/Calogories E - =
| Experiencos My

I Top Industries
I::f‘f::':}:m ) 4 1,350 1,000 io| o o| o o
Natural gas dlstrib 3 80,500 65,000 50| 50 1] 0 [}
Misc business credit 1 10,000 10,000 100 0 0 0
‘ Misc equipment rental 1 5,000 5,000 00| 0 0 ol ©
Publlc finance 1 2,500 2,500 100 0 o 0 0
Whol office supplies 1 1.000 1,000 501 50 0 0 0
Nonclassified 1 1,000 1,000 50| 50 s} 0 o
Phalocopylng sarvice 1 1,000 1,000 100 0O 1] 1] 0
. Ret mail-order house 1 250 250 100 © 1] o 1]
‘ Lithographlc printing 1 100 100 100 ¢ 0 0 0
Personal credit 1 50 50 100 0O o 1] 1}
Electric services 1 50 50 100, 0 0 0 0
;‘L’L‘L‘:“"“"b‘“ 1 50 50 wo| o o of e
Othar Payments Categories K B
Cash experionces 2 550 500
Unfavorable comments 1 5,000 5,000
m—E ]
 Placament for Collection
Total In D&B Flle 0 0 0 [ [ T

©® 2010-2013 Dun & Bradelrest, Inc.
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Complete Detailed Trade Risk Insight

The Detalled Trade Risk Insigh shows two important aspecta of the campany’s paymenl behavior during the pasl year: 1) the aging profile of
the company s accounls {Accounis Current and Past Due), and 2) ameunts owed lo creditors that have had to be writlen off or placed for

collection (Deragatory Eventa).

Amounts Current and Past Due

The Accaunis Current and Past Due seclion shows Lhe aging profile of the company's accounts over the past year, This lets you determine the
proportion of payments thal were paid promplly versus hose thal were paid late. The chart allows you o see aging trends - has the company

slarled {o reduce or increase the proportion cof obligalions it pays promptly, ar has this praportion remained constant over lime.

$0 h.__%_.
-$3,000,000
-$8.000,000

-$12,000,000

-$16.000.000
Month= 09 10 11 12{01 02 @3 04 05 96 07 0%

Yoar - 2012 2013
B Curant M 1-30 Days #4 31-80 Days M £1.80 Days W 91+ Days

$ in thousands

Btrlus |

{Days Pasl‘.due)! 09 i

Al
‘CurrenlAmounl‘ 23 : i 63 1" ] |
!1-30Days I - - \ (2318) | o ‘ - (15,483) (15.556) (11.207) - i - -
31-60 Days |- | J - -] - | - 0 - - J - [ - ‘
:51-90Days}-i-: - ”| - - - 'l':"'é
I J-:-!- 4 1 4 | 4 - - SO T N
|

f 91+ Days

@ 2010-2013 Dun & Bradslirest, Inc,
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Detailed Trade Payment History

This lable shows the detars of individual trade payment experiences that have been reporied lo D&R's during the pasl three menths. Each
record reflecis the payment racord to one creditor, and each record is updaled when a new payment {o that supplier is reported, Il should be

noled that in some cases, a paymenl may be delayed beyond terms as a resull of a diapule, missing mvoice, or ather similar circumstance.

Each experience shown is from a separate supplier. Updated trade experiences replace those previously raporiad,

| Date Reported (monthiycar) ' Bayment Record | High Gredit | Now Owes | Past Dua | r@?c_‘éﬁ_y’dﬁ’a’s’l’??r?
08/13 Prompt 50 50 0 1 mo
Prompt-Slow 30 1,000 750 250 1mo
07113 Prompt 5,000 1,000 Lease Agreemnt
Prompt 1,000 500 g 1mo
Prompt 250 0 0 1mo
Prompt 250 0 N30 2-3 moa
Prompt 50 0 0 1 mo
Prompt 50 50 0 1 ma
Prompt 50 i) 0 6-12 mos
Prompt-Slow 30 1,000 o o 2-3 mos
Uneatisfactory 5,000 5,000 5,000
500 Cash accounl 2-3 mos
06/13 Prompt 1,000 500 1] 1 mo
Prompt 500 50 0 N3ao 1 mo
Prempt 100 8-12 mos
Prompt-Slow 30 65,000 4} 1} N30 1mo
Prompt-Slow 30 15,000 o o N30 1mo
0513 50 1 mo
04/13 Prompt 10,000 7.500 0 | Lease Agreemnt
09r12 Prompt 50 1] o 2-3 mos
07112 Prompt 2,500 1 mo
02/12 50 Cash acoount 1 mo

Antlcipated - Payments are received pnor to date of invoice; Discount - Payments are received wilhin Irade discount period; Prompt - Payments
are received within terms granled; Slow - Payments are beyond vandor's terms. For example, Slow 30° means payments are 30 days due; Prompt-
Slow - Some Payments are within lerms, while alhera are paid beyond lerms.

Key Business Ratios (Based on 28 establishments)

Key Ralios enable you (o In D&B's view the overall financial condition of the company is STRONG
summarizs imporianl

aspects of he company’s

financial condition thal are + Profit margin (% profit per dollar of sales): 6.3% (Industry average; 6.2%)

directly related lo its

craditworthiness, [l is = Relurn on net worth (ability to realize return on investment): 39.3% (Industry
importanl {o judge these .
attributes in comparizon 1o average: 9.7%)

s industry pesrs. + Qulck ratio (ability to cover current liabilities): 1.9 {Industry average: 0.4)

i i
This Business : Industry Medtian I Industry Quartile §

! Profitability _ B o
Return on Sales ' 6.3 6.2 ZT
Reaturn on Net Worth 39.2 9.7 1)

| Short Term Solvency o - ] ] o
Current Ratio 24| 0,8 1

@ 2010-2013 Dun & Bradslrasl, Inc.
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Statement Update

| Quick Ratlo | 13| 04 1
| Efficlency . . W :

| Ansets Sales 26.4 | 2111 1
: Sales / Net Working Capital 73 9.5 3
| Utization R

| Total Libs / Net Worth | 637 216.7 1

Flscal Consolldated atatament dated DEC 31 2011:

Liatlities

. Current Asests Current Liabllitles |
| cash 4,668,526 | Accts Pay 16,154,753 |
| Accts Rec 33,253,988 | Morigaga Payable-Net 20,653 l
" Inventory 10,482,506 | Accruals 1,158,061
Derlvatives 3,005,351
‘Elal Current Assets 48,406,020 | Total Current Llabilitles 20,338,818 :
| Non Current Asseta Non Current Liabilities - 1
| Fixt & Equlp 2,190,308 | Mortgages 553_3257
Employea Loan 15,234 | COMMON STOCK 500
Deposits 3,102,013 | TREASURY STOCK {800.000)
Stockholder Loan 227,262 | RETAINED EARNINGS 33,085,882
Loan Fees-Nat 23,750 | NONCONTROLLING INTERESTS 684,562
| Total Asssts 3,963,667 | Total Liabllitles & Net Worth 53,963,587 |

As of 01/23/2013:

From JAN 01 2011 1o DEG 31 2011 annual sales $204,773,200; cosl of goods sold $174,329,035, Gross profil $30,444,165; operating expenses
$17.004,258, Operating income $13,439,507; other income $67,845: other expenses $124,634, net income before taxes $13,383,118: Federal

income lax $422,175; nel income $12,960,943,

Statement Source:

Frepared from stalemenl{s) by Accounlanl: Feniress & Bames, Columbus. Ohio,

Accountant's Opinion:

"A review of the accouniant's opinian as submitled by {he subjeci company indicates the financial slalement meels generally accepled accounting

principles and the audil conlains no qualfications.”,

Fixed assels shown net [ess $391,888 depraciation.

Additional Financial Data

Sales for 2012 were $175,000,000.

© 2010-2013 Dun & Bradsliraet, Inc,
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Credit Report

(See Exhibit C-6 Previously Attached)



EXHIBIT C-8
Bankruptcy Information

NOT APPLICABLE



EXHIBIT C-9
Merger [nformation

None



This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on
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Case No(s). 12-0473-EL-AGG

Summary: Application Renewal for Aggregators/Power Brokers electronically filed by Mr. John
L Einstein IV, Esq. on behalf of Volunteer Energy Services, Inc.



