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The Commission finds: 

(1) Duke Energy Ohio, Inc. (Duke or Company), is a natural gas 
company as defined by R.C. 4905.03 and a public utility as 
defined by R.C. 4905.02 and, as such, is subject to the 
jurisdiction of this Commission, pursuant to R.C. 4905.04, 
4905.05, and 4905.06. 

(2) By Opinion and Order issued November 13, 2013, the 
Commission approved the Stipulation and Recommendation 
(Stipulation) signed by Duke, Staff, the Ohio Consumers' 
Counsel (OCC), Ohio Partners for Affordable Energy 
(OPAE), The Greater Cincinnati Health Council, Cincinnati 
Bell Telephone Company, LLC, The Kroger Company 
(Kroger), Direct Energy Business, LLC, and Direct Energy 
Services, LLC, and People Working Cooperatively, Inc. As 
part of that Stipulation, the parties agreed to litigate the 
issues related to Duke's request to recover costs for the 
investigation and remediation of its manufactured gas plants 
(MGPs). Upon consideration of the record in these cases, in 
its Order, the Commission concluded that: Duke 
appropriately responded in a proactive manner to 
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addressing its obligations to remediate the East and West 
End MGP sites in Ohio; the Commission's consideration of 
the recovery of the MGP costs is separate and unique from 
the determination of used and useful on the date certain 
utilized for defining what will be included in base rates for 
rate case purposes; in light of the circumstances 
surrounding the two MGP sites in question and the fact that 
Duke is under a statutory mandate to remediate the former 
MGP residuals from the sites, R.C 4909.15(A)(1) and the 
used and useful standard applied to the date certain for rate 
base costs is not applicable to the review of whether Duke 
may recover the costs associated with its investigation and 
remediation of the MGP sites, therefore, it was not necessary 
to determine if the MGP sites would be considered used and 
useful iinder R.C. 4909.15; and Duke sustained its burden to 
prove that it prudently incurred MGP investigation and 
remediation costs related to the sites, less certain costs and 
charges, and said costs should, in accordance with R.C. 
4909.15(A)(4), be considered costs incurred by Duke for 
rendering utility service and be treated as expenses incurred 
during the test year. Therefore, Duke was authorized to 
recover $62.8 million, less $2.3 million for the purchased 
parcel on the East End site, the 2008 costs for the West End 
site, and all carrying charges for both sites, on a per bill 
basis, over a five-year amortization period. In addition, the 
Commission authorized Duke to continue to defer such costs 
beyond December 31, 2012, limiting such deferral authority 
to the East and West End sites and to a period oi 10 years 
beginning at the point the circumstances on the sites 
changed and Duke's remediation responsibilities under the 
federal Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended (42 
U.S.C. 9601, et seq.) (CERCLA) became prevalent, Le., for the 
East End site from January 1, 2008 through December 31, 
2016, and for the West End site from January 1, 2009 through 
December 31, 2019. Finally, the Commission determined 
that, beginning March 31, 2014, and on or before March 31 in 
each subsequent year, Duke may update Rider MGP based 
on the unrecovered balance, minus any carrying charges, as 
of the prior December 31. 

(3) R.C. 4903.10 provides that any party who has entered an 
appearance in a Corrmiission proceeding may apply for 
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rehearing with respect to any matters determined by the 
Commission within 30 days after the entry of the order upon 
the journal of the Commission. 

(4) On December 13, 2013, Duke filed an application for 
rehearing of the Commission's November 13, 2013 Order 
requesting that the Commission reconsider the 10-year 
timeframe for the recovery of costs incurred for the 
environmental remediation, stating that such timeframe is 
not supported by the record. Duke argues that the evidence 
it presented demonstrates that flexibility is required to 
enable the Company to accomplish the remediation in an 
efficient and reasonable manner, taking into account 
numerous factors outside of the Company's control, e.g., 
coordinating with third parties and internal project 
coordination. While Duke acknowledges the rationale for a 
reasonable timeframe, the Order did not include any 
provision for altering the timeframe specified therein. 
However, Duke acknowledges the Commission's statement 
in the Order that, "absent exigent circumstances, this 10-year 
timeframe***is reasonable***." Therefore, Duke requests the 
Commission either revise the Order to enable the Company 
to request that the timeframe be extended, if the need arises 
during the remediation efforts, or clarify the intent of the 
exigent circumstances language. 

(5) On December 23, 2013, OCC, Kroger, the Ohio 
Manufacturers' Association, and OPAE (jointly referred to as 
the Consumer Advocates) filed a memorandum contra 
Duke's application for rehearing. Initially, they note that, in 
contravention of the requirements set forth in R.C. 4903.10, 
Duke fails to cite any specific law to support its allegation. 
Furthermore, the Consumer Advocates point out that Duke 
does not claim that the Commission's limitation is 
unreasonable. According to the Consumer Advocates, given 
that Duke's actions, to date, have not been prompt in 
addressing the pollution at the MGP sites, the Commission 
should be circumspect in entertaining any claim of exigency 
by Duke. Moreover, the Consumer Advocates state that the 
Commission cannot grant Duke's request to claxiiy^ the 
Order, as the proper way to seek further understanding of 
the intent of the Order is through an application for 
rehearing. 
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(6) Upon consideration of Duke's appHcation for rehearing and 
the responsive pleading, the Commission reiterates its 
determination that it is essential that recovery from 
customers of the costs incurred to remediate the MGP sites 
be limited to a reasonable timeframe of 10 years. Initially, 
the Commission notes that Duke does not argue against the 
10-year period; rather, Duke requests that it be permitted to 
seek an extension of the 10-year period in the future il the 
need arises. The Commission finds that the Order clearly 
provided for such a request in the event of an exigent 
circumstance, i.e., an event beyond the control of the 
Company. Therefore, we find that clarification is 
unnecessary and Duke's request for rehearing on this issue 
is without merit and should be denied. 

(7) On November 13, 2013, the Consumer Advocates filed a 
joint application of rehearing of the Commission's 
November 13, 2013 Order, citing 13 assignments of error. 
Duke filed a memorandum contra the Consumer Advocates' 
application for rehearing on December 23, 2013. 

(8) In their first assignment of error, the Consumer Advocates 
state that the Commission erred when it disregarded Ohio 
law, including R.C. 4909.15, and authorized Duke to charge 
customers for costs that were related to plant that was not 
used and useful in the provision of natural gas service as of 
the date certain established in these cases, March 31, 2012. 
Pointing out that the Commission is a creature of statute, 
they offer that R.C. 4909.15(A)(1) sets forth the mandatory 
criteria to be used in the establishment of the valuation of 
utility property at the date certain for the purpose of setting 
reasonable rates. According to the Consumer Advocates, 
there are no exceptions to the applicability of the used and 
useful standard, and the MGP sites were not used and useful 
in rendering public utility service. The Consumer 
Advocates believe the Commission established an exception 
to the used and useful standard when it recognized the 
circumstances surrounding the two MGP sites and the fact 
that Duke was under a statutory mandate. Acknowledging 
that the used and useful standard has no applicability to the 
determination of a return on the MGP facilities, the 
Consumer Advocates go on to state that the used and useful 
requirement for the valuation of property still applies. 
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because expenses associated with property that is not used 
and useful cannot be included as test-year expenses and 
collected from customers. They insist the used and useful 
standard applies regardless of the fact that Duke is imder a 
statutory mandate to perform environmental remediation. If 
there is a mandate under CERCLA to remediate, the liability 
applies to the owner/operator of the MGP sites, not the 
customers. Moreover, the Consumer Advocates argue that, 
in applying the principles of statutory construction, R.C. 
4909.15 (A)(1) and (A)(4) should be read together and not as 
separate provisions, as applied by the Commission in its 
Order. They assert that, because the two subparts were 
enacted at the same time, because various subparts of this 
statute reference each other, and because of the interrelated 
subject matter of these two provisions, a harmonized 
reading of these subparts is required. Therefore, the 
Consumer Advocates argue rehearing should be granted 
because Duke failed to meet its burden of proving that the 
MGP costs are recoverable test-year expenses under R.C. 
4909.15(A)(4) when the costs are not associated with plant 
that is used and useful under R.C 4909.15(A)(1). 

(9) In response to the Consumer Advocates first assignment of 
error, Duke asserts that the Commission's decision is in 
compliance with the statutes that provide the necessary 
authority. Furthermore, Duke points out that the Consumer 
Advocates raise the same arguments they made previously 
and ignore the Commission's explanation that the relevant 
law supporting the decision in these proceedings is R.C. 
4909.15(A)(4), not division (A)(1). Likewise, Duke argues 
that the precedent cited by the Consumer Advocates in 
support of their notion that R.C 4909.15(A)(1) are 
inapplicable and irrelevant for the Commission's 
consideration of the MGP costs in these cases. Duke submits 
that the question before the Commission relates to an 
ordinary and necessary business expense and not the 
recovery of, or on, capital investment. The Company has not 
sought to include any capital investment associated with the 
MCP facilities in its rate base. According to Duke, costs that 
do not relate directly to used and useful capital investment, 
but instead are related to the Company's business viability, 
are frequently allowed and included in rate proceedings. 
Duke notes that, if the Consumer Advocates' logic that only 
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costs directly associated with used and useful investment 
could be recovered, then utilities would be precluded from 
recovering costs such as gross receipts taxes, outside 
consultants, outside legal fees, and many other types of costs 
that the utility incurs in the provision of service, which may 
not be associated with any particulcir used and useful 
property. 

With regard to the Consumer Advocates' argument that R.C. 
4909.15(A)(1) does not provide an exception to the 
applicability of the used and useful standard, Duke 
emphasizes that this provision is not relevant to the 
Commission's decision, as it is inapplicable and the 
Consumer Advocates' arguments are based on the wrong 
statutory provision. The MGP costs are necessary in order 
for the Com,pany to stay in business and comply with 
current environmental laws and regulations; thus, they are 
part of providing current service and are properly 
recoverable. Duke believes the General Assembly 
recognized that there are costs to provide utility service that 
are not necessarily directly related to used and useful; thus, 
R.C. 4909.15(A)(4) specifically provides for recovery of such 
costs and does not make recovery contingent on being 
associated with the calculation of rate base. Duke offers that 
the MGP remediation costs constitute normal and necessary 
business expenses similar to any other cost of remaining in 
compliance with Ohio and federal environmental laws. 

Moreover, Duke submits that the Consumer Advocates' 
argument that Duke has no statutory mandate to remediate 
the MGP sites and there is no order by any environmental 
agency to remediate the sites is irrelevant and factually 
unsupported on the record in these proceedings. Instead, 
Duke's witnesses provided abundant expert testimony, 
which was recounted in the Order, explaining the 
Company's liability under state and federal law and the 
prudency of proceeding proactively to address the liability 
under the Ohio Environmental Protection Agency's (EPA) 
voluntary action program (VAP). 

(10) The Commission, at great lengths in our Order, surrunarized 
and reviewed the statute, the applicable precedent, and the 
evidence and arguments submitted by the parties in these 
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cases and concluded that the collection of the MGP costs 
proposed by Duke is separate and unique from the 
determination of used and useful on the date certain that is 
utilized for defining what will be included in base rates for 
rate case purposes. Contrary to the assertions of the 
Consumer Advocates, the Commission did not create an 
exception to the used and useful standard in R.C. 
4909.15(A)(1). Rather, we found that this division of the 
statute was not applicable to our consideration of Duke's 
proposed recovery of the MGP costs, for which it had been 
granted deferral authority, we acknowledged the federal 
mandate for remediation of the MGP sites, and 
appropriately considered Duke's request under the 
applicable standard set forth in R.C 4909.15(A)(4). 
Accordingly, the Consumer Advocates' first assignment of 
error is without merit and should be denied. 

(11) In their second assignment of error, the Consumer 
Advocates argue the Commission should not have 
authorized Duke to charge customers for MGP investigation 
and remediation expenses that are not costs to the utility of 
rendering public utility services during the test year, in 
violation of R.C. 4909.15(A)(4) and (C)(1). According to the 
Consumer Advocates, a critical component of the 
ratemaking formula is that the costs must be costs incurred 
to render public utility service and the underlying property 
that gave rise to the costs must be used and useful in 
providing service to customers on the date certain. 

(12) Duke, in response to the Consumer Advocates' second 
assignment of error, submits that they once again confuse 
R.C. 4909.15(A)(1) with (A)(4) to support their position that 
only expenses associated with used and useful property are 
recoverable from customers. However, Duke points out that 
nothing in division (A)(4) mentions the used and useful 
requirement; rather, (A)(4) refers to the costs to the utility of 
rendering the public utility service for the test period, which 
include the costs of complying with applicable law. Duke 
states that, contrary to the assertions of the Consumer 
Advocates, the Commission was not confused or 
misinformed about the meaning and intent of the applicable 
statutes. 
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(13) The Consumer Advocates' second assignment of error is 
without merit. As we stated in the Order, the determinative 
factor under R.C 4909.15(A)(4) is whether the MGP 
remediation costs, which were deferred by Duke and 
amortized to expense during the test year, are costs incurred 
by Duke for rendering utility service. Contrary to the 
opiruon of the Consumer Advocates, when deternurung the 
appropriate costs to be included in rates, R.C. 4909.15(A)(1) 
and (A)(4) each provide for consideration of particular costs 
incurred by a utility. Under their proposal, the Consumer 
Advocates would have the Commission apply the used and 
useful standard set forth in provision (A)(1) to (A)(4) as weU. 
However, such an application would not be appropriate. 
Therefore, their request for rehearing of this determination 
should be denied. 

(14) Consumer Advocates, in their third assignment of error, 
assert the Commission erred by authorizing Duke to charge 
customers for MGP expenses that are not a normal recurring 
expenses, in violation of Ohio law, including R.C 
4909.15(A)(4). In addition, they submit that, even though the 
Commission has stated that the MGP remediation costs are 
business costs, not all costs incurred by a public utility are 
current or recoverable from customers, e.g., charitable 
contributions, and promotional and institutional advertising. 
Qassifying the costs as business costs does not overcome the 
fact that the costs did not provide a direct and primary 
benefit to Duke's current customers, according to the 
Consumer Advocates. 

(15) In response to the Consumer Advocates' third assignment of 
error, Duke notes that, despite their attempts to add new 
words to R.C 4909.15(A)(4), this provision does not contain 
the terms "normal" or "recurring" in the context used by the 
intervenors. Therefore, there is no legal requirement that the 
expense be normal or recurring in order to be recoverable 
from customers. In addition, Duke submits that the MGP 
costs provide a direct and primary benefit to customers, 
pointing out that the Company provided evidence 
supporting the legal and regulatory requirements related to 
the need to investigate and remediate the sites in order to be 
compliant with state and federal law, and to protect human 
health and the environment. Likewise, as the sites contain 
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ongoing regulated operations, the Company established, on 
the record, the need to ensure that its employees are 
protected, further noting that the sites are used to provide 
affordable, reliable, and safe utility services to customers. 
Remediation allows the sites to continue this ongoing 
service, while protecting the Company's employees and 
customers. Thus, Duke asserts the Commission recognized 
that the underlying property that gave rise to the costs was 
currently used and useful in providing service to customers 
and, therefore, constitutes costs to the utility of rendering the 
public utility service required by R.C. 4909.15(A)(4). 

(16) With regard to the third assignment of error by the 
Consumer Advocates, the Commission fully reviewed and 
addressed this issue in the Order. There is no doubt that the 
remediation costs were a necessary cost of doing business by 
Duke in response to CERCLA. It is also undisputed that 
such remediation provides direct benefits to society, the 
Company and its employees, and the environment. 
Therefore, we find that the Consumer Advocates' third 
assignment of error is without merit and should be denied. 

(17) In their fourth assignment of error, the Consumer Advocates 
contend the Commission should not have authorized Duke 
to charge for MGP expenses that are not expenses for Duke's 
utility distribution service, in violation of law, including R.C. 
4909.15. The Consumer Advocates assert that Duke failed to 
meet its burden of proving that there is a nexus between the 
MGP investigation and remediation costs and the provision 
of natural gas service. 

(18) Duke responds to the Consumer Advocates' fourth 
assignment of error noting the argument that there must be a 
nexus between the MGP costs and the provision of natural 
gas service is contrary to the plain words of the statute. 
VvTule R.C. 4909.15(A)(1) directs the Commission to 
determine the valuation as of the date certain of the property 
of the public utility used and useful in rendering public 
utility service, the sites upon which the MGP sites are 
located are used and useful in rendering public utility 
services. However, according to Duke, it is not necessary to 
demonstrate any nexus in order for the Commission to find 
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that the investigation and remediation expenses are normal 
and necessary business expenses. 

(19) Initially, the Commission notes that it is evident that 
manufactured gas was provided to customers through 
facilities on the sites and the MGP sites are part of the 
Company's cxu-rent gas distribution operations. Upon 
considering Duke's request to recover the associated MGP 
remediation costs for the sites and applying the standard 
under R.C. 4909.15(A)(4), the Commission determined that 
the best evidence of record supports Duke's claim that the 
remediation costs were a cost of providing utility service and 
a necessary cost of doing business as a public utility. 
Therefore, the Consumer Advocates' argument that there is 
no nexus between the remediation costs and the Company's 
provision of natural gas services is without merit and their 
fourth assignment of error should be denied. 

(20) The fifth assigrunent of error espoused by the Consumer 
Advocates is that the Commission failed to comply with the 
requirements of R.C 4903.09 that specific findings of facts 
and written opinions must be supported by the record 
evidence. They contend the record did not support the 
Commission's order that: the used and useful standard 
under RC. 4909.15(A)(1) is not applicable; the MGP 
investigation and remediation costs were costs of rendering 
public utility service under R.C 4909.15(A)(4); and that strict 
liability for Duke under CERCLA means Duke customers 
should be responsible for paying the MGP expenses. The 
Consumer Advocates acknowledge that Duke faces strict 
liability for remediating contamination at the MGP sites 
under CERCLA; however, they state that Duke is not under 
an order from any court or environmental agency to do so 
and, instead, is voluntarily undertaking the remediation 
actions at the MGP sites. Further, the Consumer Advocates 
submit the Commission has not specified the exact 
circumstances relied upon to support the decision that Duke 
may recover the MGP costs. 

(21) In response to the Consumer Advocates' fifth assignment of 
error, Duke submits that their arguments are illogical and 
unsupportable. First, Duke maintains the Commission's 
Order clearly and unequivocally supports the prudent 
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decision made by the Company, under applicable state and 
federal law, to investigate and remediate the MGP sites. 
Duke offers that Duke witness Margolis provided testimony 
explaining: the legal and regulatory requirements related to 
the liability under state and federal law; the application of 
CERCLA, noting that it establishes strict liability for sites 
that contain hazardous substances, which applies to current 
owners and operators of such sites; the advantages for 
managing the investigation and remediation of the sites 
under the VAP; and the risks the Company is under for 
third-party lawsuits. Duke points out that no other party 
presented evidence on the record to the contrary. Duke 
notes that, while the Consumer Advocates may disagree 
with the Commission's Order, there is no lack of support in 
the Order for the Commission's decision. Second, Duke 
asserts that the Consumer Advocates incorrectly assume that 
the Commission's statutory reliance is necessarily tied to the 
legal and regulatory envirorunental requirement. To the 
contrary, while the Commission correctly recognized the 
legal mandates imposed on the Company to comply with 
the law, the Commission found that the costs could be 
recovered as normal and necessary business expenses. Even 
if the Company was under a formal legal mandate, as 
espoused by the Consumer Advocates, the nature of the 
costs would still be the same and the costs would constitute 
normal and necessary business expenses and would not be 
subject to a determination with regard to the used and useful 
standard. 

Duke notes that it is undisputed that the MGP sites served 
utility customers by providing manufactured gas and that 
the sites currently serve utility customers. According to 
Duke, the Order recognized, with ample support, that the 
remediation costs are a necessary cost of doing business as a 
public utility and are proper costs borne by customers. 
Duke states that, while the Consumer Advocates 
acknowledge that CERCLA is applicable and establishes 
strict liability, their implication that complying with the law 
is voluntary and the customers should not be required to 
pay for the remediation fails because the record in these 
cases establishes that the remediation is not voluntary. Duke 
contends it is incorrect to argue that compliance with the law 
and protection of human health and the environment, on a 
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prudent, proactive, and cost-effective basis, is voluntary. 
The liability for these sites was not voluntary and the need 
to investigate and remediate was caused by changing 
circumstances at the sites. Duke opines that the Consumer 
Advocates' argument is akin to arguing that, because the 
Company, rather than the customers, has the obligation to 
pay taxes, the tax experise should be excluded from rates. 

(22) Upon consideration of the Consumer Advocates' fifth 
assignment of error, the Commission finds that it is without 
merit. A review of our 79-page Order reveals that the 
Corrunission diligently reviewed and considered all of the 
information submitted on the record in these cases. The 
Consumer Advocates' allegation that we did not set forth 
our findings and conclusions, and specify the exact 
circumstances we relied on to support the decision, is clearly 
unfounded. The Consum.er Advocates simply do not agree 
with the Commission's review of the facts and the 
conclusions expounded upon in the Order; therefore, they 
chose to ignore the breadth of the evidence supporting the 
ultimate conclusion in these cases. Accordingly, we find that 
their fifth assigrunent of error should be denied. 

(23) In their sixth assignment of error, the Consumer Advocates 
argue the Commission erred by making the remedy for 
Duke's pollution of the MGP sites the financial responsibility 
of the customers instead of Duke's responsibility. The 
Consumer Advocates submit that, prior to CERCLA, Ohio 
General and Local Acts Section 6925 (Jan. 6, 1896) (Section 
6925) prohibited dumping into any rivers, lakes, ponds, or 
streams; they assert that, with the location of Duke's MGP 
sites along the Ohio River, this law would have applied to 
those sites. Therefore, the Consumer Advocates contend the 
MGP costs should be viewed as costs to remedy Duke's 
obligation under Ohio law that existed at the time the plants 
were operating and the pollution was being released. 

(24) Duke responds to the Consumer Advocates' sixth 
assignment of error, noting that this was the same argument 
made in the reply briefs and it is fundamentally flawed and 
irrelevant. According to Duke, CERCLA imposes strict 
liability on owners and operators to clean up contaminated 
sites; however. Section 6925 was a nuisance statute that 
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prohibited intentional acts of throwing or depositing coal 
dirt, coal slack, coal screenings, or coal refuse from gas 
works upon or into any rivers, lakes, ponds, or streams. The 
Consumer Advocates failed to provide any evidence on the 
record that Duke would have any liability under Section 
6925 or that Section 6925 would have obUgated the 
Company to remediate the sites. 

(25) The Commission agrees that Section 6925 is irrelevant and 
inapplicable to our consideration of the facts as we apply the 
ratemaking statutes to the circumstances presented in these 
cases. It is undisputed that CERCLA obligates Duke to 
investigate and remediate the MGP sites and that such 
obligations are clearly not voluntary on Duke's part. In 
response to the commencement of the changed 
circumstances at the East and West End sites, the record 
reflects that Duke proactively addressed the situations by 
engaging the Ohio EPA's VAP. While the VAP enables 
Duke to ascertain the appropriate methodology for 
responding to the CERCLA mandate, to say that Duke's 
actions were voluntary and not mandated by law, the record 
reflects that such an assertion is incorrect. Moreover, the 
record before us supports our conclusion that the costs that 
have been incurred and deferred are costs that were 
incurred in the rendering of utility service. Thus, it is 
appropriate for the Commission to consider Duke's request 
for recovery of any prudently incurred MGP investigation 
and remediation costs under R.C. 4909.15(A)(4). 
Accordingly, the Commission concludes that the Consumer 
Advocates' sixth assignment of error is without merit and 
should be denied. 

(26) The seventh assignment of error submitted by the Consumer 
Advocates states that the Commission erred by finding that 
Duke met its burden of proof to show that it was necessary 
to spend approximately S55.5 million in MGP remediation 
costs to meet the applicable standards and to protect human 
health and the environment. According to the Consumer 
Advocates, such a finding was unreasonable, unlawful, and 
against the manifest weight of the evidence, citing seven 
areas of concern. 
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(27) Duke responds that the record, when considered as a whole, 
overwhelmingly supports the Corrunission's determination 
that the expenses were prudentiy incurred. Duke asserts 
that it engaged in a comprehensive assessment of its legal 
liability and duty to clean up the sites, and exercised in-
depth, prudent, and reasonable management of the 
investigation and remediation of the sites. The 
Commission's Order explains in great detail its analysis of 
the facts and arguments presented in these cases. According 
to Duke, the Consumer Advocates' argument with respect to 
the Commission's finding that Duke met the burden of proof 
boils down to a disagreement of the weight the Commission 
accorded to the evidence that it considered. Each of the 
Consumer Advocates' arguments are meritless and ignore 
the evidence presented in this case and considered by the 
Corrunission. 

(28) The seven areas of concern cited by the Consumer 
Advocates in their seventh assignment of error and Duke's 
responses to each are as follows: 

(a) The Consumer Advocates state Duke failed to 
produce a single written report documenting, 
or witness testifying, as to Duke's detailed 
consideration of alternative remedial options 
and their associated costs. 

Duke responds that this argument is a red 
herring and is based on the false premise that a 
written document is required for the Company 
to meet its evidentiary burden, noting that the 
Consumer Advocates have failed to cite a 
statute, regulation, or other authority requiring 
such a document. This argument is at odds 
with the Commission's role to consider the 
totality of the evidence, not just documentary 
evidence. Moreover, the record is replete with 
competent and credible evidence that the 
Company's process was both comprehensive 
and reasonable, and that it did consider 
remedial options, best practices, feasibility, 
constructability, safety, prior experience, and 
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long-term and short-term impacts, as well as 
costs. 

(b) The Consumer Advocates maintain that 
Duke's mere consideration of remediation 
alternatives and incorporation of various 
engineering and institutional control measures, 
independent of a detailed analysis of far less 
costiy remediation alternatives, does not make 
Duke's environmental remediation plan 
reasonable and prudent. 

Duke submits that, while OCC witness 
Campbell suggested other approaches that he 
speculated would be appropriate, he had no 
experience with and had not worked under the 
Ohio VAP. However, the overwhelming 
evidence in the record indicates that the 
approaches offered by Dr. Campbell would not 
meet applicable VAP standards. In contrast, 
Duke offered testimony by witnesses that are 
both farruliar with the MGP sites and have 
expertise with regard to the Ohio VAP. 

(c) The Consumer Advocates aver that Duke's use 
of the Ohio EPA's VAP, which does not specify 
or prescribe remedial options, was not a 
sufficient basis to find that Duke's selected 
remediation was reasonable and prudent. 

Duke maintains that the use of Ohio's VAP is 
evidence of prudence, contending that the fact 
that the VAP is performance-based, rather than 
prescriptive, in no way impugns the 
reasonableness or prudence of the program. 
While the VAP does not mandate how the 
applicable standards are met, achieving those 
applicable standards while following the 
requirements of the VAP is evidence of 
prudence. 

(d) The Consumer Advocates submit that reliance 
on the testimony of Duke witness Fiore was 
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misplaced, as the witness admitted he had not 
independently assessed, or priced out, the 
alternative remedial options available to Duke 
or the reasonableness and prudence of those 
alternative remedial options for reducing the 
costs. Mr. Fiore's determination that Duke's 
remediation was reasonable and prudent 
lacked an appropriate basis or methodology. 

Duke responds that the Consumer Advocates 
misstate the Company's evidence and the 
Commission's Order, offering that the 
Company did not exclusively rely on Duke 
witness Fiore's testimony. The Company also 
presented substantial testimony from other 
witnesses to establish the reasonableness and 
prudence of the Company's identification and 
assessment of remedial options. However, 
Duke witness Fiore's testimony was offered to 
demonstrated that the remedial actions chosen 
by the Company were consistent with other 
MGP cleanups, reasonable within the 
framework of the VAP, and would meet the 
VAP requirements. His testimony also 
reflected that the options put forth by OCC 
would not meet the VAP standards. 

(e) The Consumer Advocates maintain that the 
Commission relied on the fact that Duke's 
expert witnesses were subject to discovery, as 
well as extensive cross-examination, without 
examining whether their opinion regarding the 
prudence of Duke's expenditure of $55.5 
million in MGP costs were reasonable, when 
their opinions lacked foundation and did not 
stand up to cross-examination. 

Duke states that the Consumer Advocates fail 
to articulate how the Company's witnesses did 
not stand up to cross-examination; rather, they 
merely express their opinion that the responses 
on cross were poor. According to Duke, the 
Commission's conclusion that Duke's 
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witnesses presented ample information to 
support a finding of prudency was supported 
by substantial evidence. 

(f) The Consumer Advocates allege that the 
Commission authorized $55.5 million in 
charges when Duke is required by law to 
minimize charges to customers and OCC 
produced uncontradicted evidence of a $7.1 
million MGP remediation alternative that 
would also meet applicable standards. 

According to Duke, there was no reason to 
challenge the estimated costs of the alternative 
suggested by OCC, because it clearly did not 
meet the threshold requirement that the 
remedy meet the applicable VAP standards 
and other appropriate factors. 

(g) The Consumer Advocates assert the 
Commission disregarded the evidence that 
excavating to two feet and then applying a 
surface cap would have met applicable 
standards and protected human health and the 
environment across the MGP sites, rather than 
the 20 to 40 feet uniformly excavated by Duke, 
which resulted in greater costs. The 
Commission improperly disregarded evidence 
that excavation below two feet was not 
necessary to protect workers, as they could 
have been protected through an appropriate 
soil management plan. Further, the 
Commission ignored evidence that 
groundwater remediation, beyond institutional 
and engineering controls, and monitoring, was 
not necessary. 

Duke responds that, contrary to the assertions 
by the Consumer Advocates, the Commission 
did not disregard OCC witness Campbell's 
suggested alternative; in fact, the Order clearly 
indicates that the Commission considered 
these suggestions. However, the Commission 
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found that, unlike Duke's experts, the 
intervenor witnesses did not have the in-depth, 
firsthand knowledge of the MGP sites. While 
the Consumer Advocates may disagree with 
the weight the Commission accorded OCC 
witness Campbell's testimony, they cannot 
claim the Commission failed to consider the 
testimony. 

(29) The Commission finds that the seventh assigrunent of error 
set forth by the Consumer Advocates is without merit. As 
we stated previously, while the Consumer Advocates' 
submit that the Conunission's conclusions in these cases are 
against the manifest weight of the evidence, what they are 
really saying is that they do not agree with the 
Commission's rationale and ultimate findings and, therefore, 
the Commission should reconsider its decision. There is no 
dispute that the burden to proof that the Company's 
expenditure of funds for the remediation of the MGP sites is 
on Duke. At the hearing, Duke presented six credible expert 
witnesses, whose subject matter expertise ranged from 
managing the remediation of the MGP sites in question to an 
Ohio EPA certified professional reviewing Duke's 
remediation for compliance with the Ohio EPA's VAP, as 
well as other legal, environmental, rate management, and 
gas field operations professionals. The Commission is not, 
in any way, discounting the expertise of the witnesses 
presented by the intervening parties in these cases, one of 
which, OCC witness Campbell, is a learned environmental 
consultant and professional. However, it is the 
Commission's responsibility to review the totality of the 
evidence presented in these cases and determine whether 
Duke sustained its burden to prove the prudency of the costs 
expended thus far on the MGP remediation. The bulk of our 
79-page Order thoroughly recounted and analyzed the facts 
and arguments presented by all parties in these cases. 
Ultimately, we found that Duke presented the best credible 
evidence supporting a finding that, with several exceptions, 
its expenditures were reasonable and prudent. Having 
reviewed the Consumer Advocates' seven areas of concern 
in this assignment or error and the responsive pleading, we 
find that they have not raised anything new that was not 
already thoroughly considered in our Order. Accordingly, 
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we find that the Consumer Advocates' seventh assignment 
of error should be denied. 

(30) In their eighth assignment of error, the Consumer Ad\^ocates 
assert that the Commission erred by applying a standard 
which discounted the weight placed on the testimony of 
intervenor experts, favored Duke's witnesses, and created a 
presumption ttiat Duke's actions were prudent in 
contravention of precedent. They assert that Duke could not 
meet its burden of proof without having performed, or 
presented, an analysis of remediation alternatives. The 
Consumer Advocates contend that the Commission shifted 
the burden of proof to opposing parties to show less costly 
remediation alternatives. According to the Consumer 
Advocates, OCC witness Campbell is an environmental 
engineer who reviews and addresses varying federal and 
state regulations throughout his work, and he provided a 
detailed estimate of a remediation alternative consistent with 
the VAP requirements. The Consumer Advocates note that 
neither Ohio law nor the Ohio Rules of Evidence limit the 
ability of engineers to testify as expert witnesses because 
they lack a certification or license as an Ohio registered 
professional engineer. They assert that there was no 
objective reason to ignore Dr. Campbell's testimony, as he 
had the qualifications to offer the opinion and the testimony 
that he provided was not contradicted by any witness. 
Moreover, the Consumer Advocates submit that Duke 
witness Fiore, whose testimony the Commission relied on to 
support a finding of prudency, had no more firsthand 
knowledge of the selection of the remediation options for the 
MGP sites than did OCC witness Campbell. 

(31) Duke responds to the Consumer Advocates' eighth 
assignment of error contending that the testimony offered by 
OCC witness Campbell was unpersuasive. Conversely, 
Duke provided witnesses that testified as to: the exhaustive 
history of the MGPs; the nature of the Company's liability 
and the prudence of its efforts to address its legal liability in 
a cost-effective and efficient manner; the methodology used 
by the Company to remediate the sites and the actions 
required to comply with the applicable standards under the 
VAP; and the decision-making employed by Duke in 
overseeing and managing the site remediation. Duke notes . 
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that the history of the sites was not rebutted and no party 
disagreed that there is liability attached to remediation of the 
sites. Moreover, Duke asserts that OCC witness Campbell 
does not have the experience with the VAP, other than that 
he read the regulations and looked at the Ohio EPA website. 
Duke opines that, while Dr. Campbell may be a reputable 
and reliable consultant in certain matters, he was not 
adequately qualified to offer an opinion with respect to the 
Ohio VAP, the remediation of the MGP sites, or the 
Company's decisions. Thus, Duke asserts that the record 
abundantly supports the Commission's Order. 

(32) Upon consideration of the eighth assignment of error 
claimed by the Consumer Advocates, the Commission finds 
that it is without merit. Again we emphasize the diligence of 
our review and the fact that we judiciously considered the 
testimony of all witnesses, both from the Company and the 
intervenors. Contrary to the unfounded allegations by the 
Consumer Advocates, there was no presiunption that 
Duke's actions were prudent and the burden of proof was in 
no way shifted to the opposing parties. The Corrunission 
painstakingly considered the totality of the record evidence 
and found that Duke presented credible and convincing 
support to sustain its burden of proof. WMle the Consumer 
Advocates would prefer that we found otherwise, they have 
presented nothing new that was not already considered and 
would warrant reversal of our well-founded conclusion in 
these cases. Accordingly, the eighth assignment of error 
should be denied. 

(33) The Cor\sumer Advocates, in their ninth assignment of error, 
believe the Commission erred by finding that Duke made a 
reasonable and prudent decision to investigate and 
remediate the East End site due to the changes in the use of 
the property and adjacent properties, when the changes in 
use may not have occurred, but for Duke's decision to sell a 
portion of the site. Moreover, they note that Duke's actions 
to sell the parcel and to grant a use easement were not utility 
activities, and Duke should have known that its actions 
would trigger the need to remediate. The Consumer 
Advocates believe the sale of the western parcel on the East 
End site was designed to benefit Duke's shareholders. They 
maintain the sale should have disqualified Duke from 
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charging customers for any costs of remediation resulting 
from the site's change in use. 

(34) In response to their ninth assignment of error, Duke states 
that the need to investigate and remediate the East End MGP 
site was not triggered by Duke's decision to sell a portion of 
the site and the Consiomer Advocates' assertion to the 
contrary is neither supported by the law or the record. 
Rather, the decision to remediate the East End site was 
necessitated by a change in the use at and adjacent to the 
property. Moreover, the Consumer Advocates ignore the 
fact that Duke's liability follows the MGP waste materials 
and is not tied solely to ownership and operation of the 
property. 

(35) The Commission finds that the Consumer Advocates' 
conjecture pertaining to the sale of the parcel west of the 
East End site and the effect of such sale on the 
commencement of the need to remediate the site is not based 
on any evidence presented on the record in these cases. In 
actuality, the record reflects that the property sold by Duke 
represents only a small portion of the overall nine-acre 
purchased parcel, as it was referred to in the Order. 
Moreover, recognizing that the record did not distinguish 
between the small portion that had been sold by Duke, 
which had been associated with the MGPs, and the 
remainder of the nine-acre purchased parcel that had not 
been related to the MGPs, the Commission denied Duke's 
request to include the approximately $2.3 million associated 
with the purchased parcel in the MGP costs to be recovered 
in these cases. Therefore, we conclude that the Consumer 
Advocates' ninth assignment of error is without merit and 
should be denied. 

(36) In their tenth assignment of error, the Consumer Advocates 
claim the Conmnission failed to comply with R.C 4909.19, 
which required the Staff Report to include a determination 
of the prudence of Duke's MGP investigation and 
remediation costs. Instead, the Commission accepted Staff's 
decision not to investigate the necessity and scope of the 
remediation work performed by Duke, as well as Staff's 
acceptance of the opinion of Duke's Ohio EPA certified 
professional. According to the Consumer Advocates, an 
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outside consultant could have been hired by Staff to review 
the prudency of the costs. The Consumer Advocates, 
further, infer that the Commission deferred to Duke's expert 
witness on the prudence of the remediation activities; thus, 
providing Duke a presumption of prudence. 

(37) In response to the Consumer Advocates' tenth assigrunent of 
error, Duke submits that, while R.C 4909.19 requires the 
Commission investigate the facts set forth in the Company's 
application, it does not provide any further requirements 
with respect to how the investigation is to be conducted; 
rather, the General Assembly deferred to the Commission's 
discretion and judgment in terms of ratemaking. According 
to Duke, based upon the evidence, which reflected opposing 
positions, the Commission invoked its judgment and 
expertise in concluding that the remediation costs were a 
necessary expense associated with the provision of utility 
service and, but for a limited exception, were prudently and 
reasonably incurred by Duke. In so doing, Duke notes that 
the Commission rejected the tindings of Staff, which the 
Commission is at liberty to do. 

(38) The Consumer Advocates' tenth assignment of error is 
without merit. Contrary to the allegations of the Consumer 
Advocates, Staff thoroughly investigated and opined on the 
costs associated with the investigation and remediation 
efforts at Duke's MGP sites. Given Staff's position in these 
cases regarding recovery of the MGP expenses, there was no 
need for Staff to review the scope of the remediation work, 
as advocated by the Consumer Advocates, and there is no 
requirement, either in the statute or in the regulations, that 
Staff must investigate and present its position on the 
prudency of such costs. The Consumer Advocates' 
argument that the Commission deferred its decision on the 
prudency of the costs incurred for the MGP remediation to 
Duke's witness is unfounded. As pointed out numerous 
times by the Consumer Advocates and acknowledged by 
Duke and Staff in these proceedings, the burden of proof is 
on Duke to show the prudency of the MGP remediation 
expenditures. As evidenced by our thorough and detailed 
accounting in our Order of the facts and arguments 
presented by all parties, we weighed the evidence and based 
our conclusions regarding prudency on the best evidence of 
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record. There was no presumption of prudence for Duke; 
rather, as the record reflects, Duke presented credible, 
substantiated evidence that was specific to the MGP sites in 
question to support its assertion of prudency. Accordingly, 
we find that the Constuner Advocates' tenth assignment of 
error should be denied. 

(39) The eleventh assignment of error set forth by the Consumer 
Advocates is that the Commission erred in finding that Duke 
has taken reasonable and prudent action to pursue recovery 
of investigation and remediation costs from other potentially 
responsible third parties and insurers. The Consumer 
Advocates maintain the Commission should examine Duke's 
collection efforts in a future proceeding and should address 
the prudence of Duke's efforts to collect such amounts at 
that time. 

(40) Duke responds to the Consumer Advocates' eleventh 
assignment of error pointing out that the evidence reflects 
that Duke is pursuing other means of funding the costs of 
the MGP remediation and the Company accepts the 
Commission's expectation that it pursue these sources of 
funding. Although the Commission can ascertain in a future 
proceeding whether Duke is fulfilling its corrunitment to 
seek third-party funding for the cleanup, there is no present 
basis to delay Duke's recovery of costs that have been and 
will continue to be incurred. 

(41) The Commission finds that the Consumer Advocates' 
eleventh assignment of error is without merit and should be 
denied. As provided in our Order, it is the Commission's 
expectation that Duke will use every effort to recoup 
remediation costs from all associated third parties, and the 
Commission will monitor this process closely. Moreover, 
the Commission will, at its discretion, initiate a review of 
Duke's efforts to recover third-party funding for the 
remediation costs. 

(42) In their twelfth assignment of error, the Consumer 
Advocates offer that the Commission should not have 
authorized Duke to collect the deferred MGP costs from 
customers over an unreasonably short five-year period. The 
Consumer Advocates supported a longer 10-year 
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amortization period, which they continue to advocate for, 
arguing that the longer period will mitigate the rate impacts 
on customers. They argue the Commission's ultimate denial 
of Duke's request to recover carrying charges further 
supports a longer amortization period because the 
shareholders should bear some responsibility and the 
ultimate rate burden on customers should be minimized. 

(43) In response to the twelfth assignment of error, Duke argues 
the Commission's decision to allow amortization over a five-
year period is reasonably balanced and the Consumer 
Advocates did not offer a substantial basis for a longer 
period. Duke notes that OCC's witnesses did agree that, if 
three years was the actual expected period between rate 
cases, then three years was a reasonable timeframe for 
recovery and, in determining the appropriate amortization 
period, it is reasonable to consider the amount and age of the 
deferral, the anticipation of additional deferrals, and the 
proximity of the next rate case. Moreover, Duke points out 
that, despite advocating for a longer amortization period 
based on the concept of rate shock, the Consumer Advocate 
witnesses did not analyze or research the rate impacts that 
would result from differing proposed amortization periods. 
Finally, Duke asserts the Conunission's decision to deny 
recovery of any carrying charges mitigates against a longer 
amortization period. Moving to a 10-year period unfairly 
shifts more of the burden to Duke, according to the 
Company, 

(44) The record reflects proposed periods for amortization 
ranging from between three and ten years. The Commission 
considered the arguments regarding this issue provided by 
each of the parties. Based on our determination that the 
record supports Duke's recovery of some of the costs 
associated with the MGP remediation, the Commission 
believes the five-year amortization period appropriately 
weighs the interests of all parties. Accordingly, we conclude 
that the twelfth assignment of error by the Consumer 
Advocates should be denied. 

(45) In their thirteenth assignment of error, the Consumer 
Advocates state that Duke should not have been authorized 
to collect from customers the MGP costs incurred after 
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December 31, 2012, through a rider. They assert the 
Commission's grant of authority to Duke to defer and 
recover future costs through Rider MGP is contrary to the 
Staff Report, which Duke did not object to, as well as the 
Stipulation, which requires Duke to file a subsequent rate 
case to collect expenses after December 31, 2012. Therefore, 
the Consumer Advocates state that only those MGP costs 
that are found to meet legal and regulatory requirements 
that were deferred before December 31, 2012, should be the 
subject currently being considered for recovery from 
customers. 

(46) Duke, in response to the Consumer Advocates' thirteenth 
assignment of error, maintains that the grant of deferral 
accounting authority is well within the broad authority 
granted to the Commission under R.C. 4905.13. Duke asserts 
that, given the evidence of record, the Commission's 
decision to authorize continual deferral authority was 
reasonable. 

(47) The Commission finds no merit in the thirteenth assigrunent 
of error offered by the Consumer Advocates. We agree that 
R.C. 4905.13 empowers the Commission to grant Duke's 
request for continued deferral authority within the context 
of these cases. However, as noted in our Order, 
authorization to permit the Company to make the necessary 
accounting adjustment to reflect the deferral is in no way a 
ruling on the prudency of the costs yet to be reviewed. Since 
we have determined in these cases that Duke should be 
permitted to recover the prudently incurred costs of the 
MGP investigation and remediation, it follows that Duke 
should be authorized to update Rider MGP on an annual 
basis based on the established 10-year timeframes mandated 
for the East and West End sites. Accordingly, we conclude 
that the Consumer Advocates' thirteenth assignment of error 
should be denied. 

It is, therefore, 

ORDERED, That the applications for rehearing filed by Duke and the Consumer 
Advocates be deiiied. It is, further. 
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ORDERED, That a copy of this Entry on Rehearing be served upon all parties of 
record. 
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