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INTRODUCTION 

The issues before the Commission are far less complicated than the initial 

briefs of the ILECs pretend. The parties originally paid reciprocal compensation 

to each other for ISP-bound traffic under their interconnection agreements, 

without regard to the comparative duration of the calls or the fact that they 

involve the Internet. At that time, the ILECs received far more reciprocal 

compensation than they paid to the CLECs because almost all local telephone 

customers (including ISPs) were ILEC subscribers. 

As the CLECs obtained more local customers (including ISPs), the 

balance of reciprocal compensation payments began to tilt away from the ILECs. 

They responded by refusing to pay any compensation to the CLECs for 

ISP-bound traffic. Citing the comparative duration of the calls and the fact that 

they involve the Internet, the ILECs claimed that ISP calls are not local traffic and 

require no compensation whatsoever, even though they use the CLECs' facilities 

in the same way that other local calls do. This proceeding was initiated to 

resolve the dispute. 



Buckeye TeleSystem, Inc., identified three dispositive issues in its initial 

brief. First, the PUCO's jurisdictional authority to decide whether reciprocal 

compensation should be paid for ISP-bound traffic could not be clearer; it has 

been recognized by the courts, by the FCC, by this Commission, and by more 

than two dozen regulatory commissions in other states. Second, it is indisputably 

anti-competitive and unfair for ILECs to use a CLECs facilities to complete their 

customers' ISP calls without paying compensation to the CLEC. Third, the 

proper measure for this compensation is the reciprocal compensation standard 

used for all other local calls, because ISP calls are legally and functionally local 

traffic. 

The initial briefs of the three incumbent LECs do not challenge the 

Commission's previous ruling that it has jurisdictional authority to resolve this 

issue. In addition, they do not dispute that CLECs are entitled to receive at least 

some compensation for completing ISP calls. But they argue that there is no 

binding legal precedent requiring the Commission to find that ISP-bound traffic is 

local traffic subject to reciprocal compensation charges, and they ask the 

Commission to develop a special standard of compensation for ISP calls that 

would reduce their payments to the CLECs. 

The Commission should summarily reject the ILECs' argument as a matter 

of law and logic. First, ISP calls cannot be exempted from reciprocal 

compensation obligations because they are local traffic; the recent Bell Atlantic 

decision rejected every conceivable legal justification for the ILECs' present claim 

that ISP calls are not local traffic. Second, ISP calls should not be exempted 



from reciprocal compensation obligations even if they were not local traffic 

because they are functionally identical to local calls; ISP calls have no unique 

characteristics that would warrant discriminatory compensation charges. 

ARGUMENT 

1. The Commission must require reciprocal compensation for ISP 
calls because they are local traffic. 

When the Court vacated the FCCs Declaratory Ruling in Bell Atlantic 

Telephone Companies v. FCC, No. 99-1094, 2000 U.S. App. LEXIS 4685 (D.C. 

Cir., Mar. 24, 2000), it flatly rejected every single justification that the FCC relied 

upon in finding that ISP calls are not local traffic. The ILECs correctly observe 

that the Court did not preclusively hold that ISP calls are local, but the limited 

nature ofthe Court's ruling merely reflects the procedural reality that its scope of 

review was limited to the four corners of the Declaratory Ruling itself and did not 

include hypothetical future rulings by the FCC. In addition, there is no reason to 

believe that the FCC can offer any better justifications for its position than it did in 

that case. The three ILECs in this proceeding do not offer any reasons for 

finding that ISP calls are non-local other than the arguments that were expressly 

rejected in Bell Atlantic. 

When the Bell Atlantic Court reviewed earlier FCC rulings, it found that 

they also support the conclusion that ISP-bound traffic is local. The ILECs now 

argue that there are some FCC rulings that suggest the opposite, but those 

rulings are based upon precisely the same justifications that the Bell Atlantic 

Court rejected. The ILECs' contention that ISP calls are non-local traffic is 



ultimately based solely upon their unfounded hope that the FCC will somehow 

come up with some new legal justification that will be approved by the courts. 

The holding in Bell Atlantic is directly applicable here: in the continued absence 

of any such legal justification, ISP calls must be considered local traffic subject to 

statutory reciprocal compensation obligations. 

2. The Commission should require reciprocal compensation for ISP 
calls even if they are not local traffic. 

If the CLECs are correct that ISP calls are local traffic, then the 

Commission must summarily require reciprocal compensation, as set forth 

above. On the other hand, even if the ILECs were correct that ISP calls are not 

local traffic, then the Commission should also summarily require reciprocal 

compensation because dial-up ISP-bound traffic uses local facilities in exactly the 

same way as any other local calls. Fairness and regulatory consistency dictate 

that functionally identical calls should be compensated in the same way. 

The ILECs argue that the Commission should develop a separate and 

different compensation system for ISP calls because they are "unique". The only 

"unique" characteristic identified by the ILECs is the comparatively longer 

average duration of ISP calls, resulting in higher minute-of-use reciprocal 

compensation charges. But reciprocal compensation charges depend upon the 

total volume of calls, i ^ , the number of calls and the length of those calls, and 

they do not balance for any subscribers who receive a different volume of 

inter-carrier local calls than they make. Thus, a pizza delivery service that 

subscribes to a CLEC may receive thousands of calls lasting a few minutes each 

from ILEC subscribers, and make very few outgoing calls, so that the total 



reciprocal compensation charges owed to the CLEC are far higher than the 

reciprocal compensation charges owed to the ILEC. There is nothing "unique" 

about ISP calls in this respect, and it would be unfair to single them out for lower 

compensation when many other local calls share this same characteristic. 

The ILECs' real complaint ~ that reciprocal compensation should not be 

based on MOU ~ is not unique to ISP-bound traffic. The Commission should not 

extend the present proceeding so that the ILECs can pursue a compensation 

scheme that discriminates specifically and exclusively against ISP traffic. 

CONCLUSION 

Ohio's local exchange carriers originally treated ISP calls as local traffic for 

all purposes and paid the reciprocal compensation charges that their 

interconnection agreements required for local calls. Courts and state regulatory 

commissions around the country consistently reached the same conclusion. The 

ILECs' present claim that ISP calls are not local traffic is solely the result of their 

shifting economic self-interests, and it is supported only by their hope that the 

FCC will think of some legal justification for their position that has not already 

been rejected by the courts. Virtually every state regulatory commission that has 

considered the question has found that ISP calls are local calls requiring 

reciprocal compensation, and this Commission should reach the same 

conclusion. 

Even if ISP calls were not considered local traffic in some technical sense, 

they are nevertheless functionally identical to local calls in every respect that is 

relevant to inter-carrier compensation. ISP calls use exactly the same local 



facilities as any other local calls and have no unique characteristics that warrant 

discriminatory treatment. The appropriate compensation has already been 

determined for identical local calls, and the Commission should summarily 

require reciprocal compensation for ISP-bound traffic in this proceeding. 
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