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NOTICE OF APPEAL 

Pursuant to Sections 4903.11 and 4903.13, Revised Code, and Supreme Court Rule of 

Practice 2.3(B), Appellants, Ohio Edison Company, The Cleveland Electric Illuminating Company 

and The Toledo Edison Company (collectively, "Appellants") hereby give their notice of appeal, to 

the Supreme Court of Ohio and the Appellee, Public Utilities Commission of Ohio ("Commission"), 

from: (i) the Commission's Opinion and Order entered on April 15, 2009 (Attachment A); (ii) the 

Entry on Rehearing entered on June 17,2009 (Attachment B); (iii) the Entry on Rehearing entered 

October 15,2009 (Attachment C); (iv) the Supplemental Entry on Rehearing entered on October 28, 

2009 (Attachment D); and (v) the Entry on Rehearing entered on July 17, 2013 (Attachment E) in 

Commission Case No. 08-888-EL-ORD ("the Commission Case"). 

Appellants were and are parties of record in the Commission Case. As for the April 15,2009 

Opinion and Order ("April 15 Order"), pursuant to Section 4903.10, Revised Code, Appellants 

timely applied for rehearing on May 15, 2009. The Commission issued its first entry on rehearing 

on June 17,2009 in which certain modifications to the April 15 Order were made. Because the June 

17,2009 Entry on Rehearing raised new issues. Appellants timely applied for rehearing on the June 

17,2009 Entry on July 17,2009. On August 12,2009, the Commission granted rehearing for further 

consideration of the issues raised by various parties in their respective applications for rehearing, 

and on October 15, 2009, issued an Entry on Rehearing in which further modifications and 

clarifications were made to the April 15 Order. The October 15, 2009 Entry on Rehearing was 

supplemented through an Entry entered on October 28,2009. Because the October 15* and October 

28 Entries raised new issues, Appellants timely applied for further rehearing on November 13, 

2009. On December 9,2009, the Commission granted rehearing for further consideration of issues 

raised by various parties. On July 17, 2013, the Commission issued its Entry on Rehearing of the 



November 2009 Applications for Rehearing in which it denied all issues raised therein, thus making 

the Commission's April 15, 2009 Opinion and Order and related entries on rehearing final and 

appealable. 

Appellants complain and allege that the Commission's April 15, 2009 Opinion and Order 

and related Entries on Rehearing (collectively "Order") are unlawful and unreasonable because the 

Order (i) imposes reporting requirements in conflict with those required by statute; (ii) establishes 

requirements that result in the exclusion of energy efficiency projects and/or related savings that 

otherwise would be recognized for compliance with R.C. 4928.66 in violation of said statute; and 

(iii) sets forth directives that are unconstitutional. More specifically. Appellants complain and allege 

that the Order is unlawfiil and unreasonable in the following respects, as set forth in Appellants' 

Applications for Rehearing: 

1. The Order unreasonably and unlawfully imposes requirements that are not 
supported by law and in conflict with R.C. 4935.04 by mandating that electric 
utilities file an integrated resource plan as part of a long term forecast report. 

2. The Commission's Order unreasonably and unlawfully excludes energy 
related projects put in place to comply with performance standards 
established by law, regulation or building code. 

3. The Order unreasonably and unlawfully imposed standards not supported by 
law by establishing a definition of "double counting" that unreasonably 
precludes the use of a single resource to meet multiple energy-related 
benchmarks as set forth in Am. Sub. S.B. 221. 

4. The Order unlawfully understates the effects of the energy related project or 
program by requiring that such effects be determined based on a comparison 
to industry standard new equipment or practices, rather than the actual 
situation existing prior to the implementation of the project or program. 1 

5. The Order as it pertains to the nature of projects allowed to be counted 
towards compliance with R.C. 4928.66 is unconstitutional in that it is 

1 While the Commission corrected this error with regard to mercantile customers, the above standard still applies to 
non-mercantile related projects. Accordingly, this assignment of error is limited to the latter scenario. 



arbitrary, fails to provide meaningful standards as required by fundamental 
notions of due process and does not bear a rational relationship to public 
welfare. 

6. The Order unreasonably and unlawfully imposes standards not supported 
by law by establishing a definition of "qualified resources" that improperly 
imposes geographic and temporal limitations on eligible Renewable 
Energy Credits. 

WHEREFORE, Appellants Ohio Edison Company, The Cleveland Illuminating Company 

and The Toledo Edison Company submit that the Commission's Opinion and Order entered on April 

15,2009 and its related Entries on Rehearing entered on June 17,2009, October 10,2009, October 

28,2009 and July 17,2013 in Commission Case No. 08-888-EL-ORD, all of which are attached to 

this Notice, are unlawful and unreasonable by reason of the errors noted above, and should be 

reversed, set aside, or appropriately modified by this Court. The case should be remanded to the 

Appellee with instructions to correct the errors complained of herein. 

Respyctfiilly submitt9d. 

Kathy J.(^orich (#0038855) . P l j ^ ^ ^ i ^ 4 ^ ( 7 , . - ^ ^ - ^ 
(Counsel of Record) [ / J 
FIRSTENERGY SERVICE COMPANY 
76 South Main Street 
Akron, Ohio 44308 
(330) 384-4580 
Fax: (330) 384-3875 
kikolich(a),firstenergvcorp.com 

ATTORNEY FOR APPELLANTS OHIO EDISON 
COMPANY, THE CLEVELAND ELECTRIC 
ILLUMINATING COMPANY, AND THE TOLEDO 
EDISON COMPANY 
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Case No. 08-888-EL-ORD 

BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Adoption of Rules for 
Alternative and Renew^le Energy 
Technology, Resources, and Climate 
Regulations, and Review of Chapters 4901:5-1, 
4901:5-3,4901:5-5, and 4901:5-7 of the Ohio 
Administrative Code, Pursuant to Chapter 
4928.66, Revised Code, as Amended by 
Amended Substitute Senate Bill No. 221. 

OPINIQN AND ORDER 

The Coiiunission finds: 

BACKGROUND; 

On July 31, 2008, Amended Substitute Senate Bill No. 221 (SB 221) was enacted to, 
among other things, substantially revise Chapter 4928 of the Revised Code, in addressing 
energy efficiency and alternative energy resources, renewable energy credits, clean coal 
technology, and environmental regulations. 

On August 20, 2(X)8, the Commission issued an entry requesting comments from 
interested persons to assist in the review of new rules and rule changes proposed by tihe 
Commission's staff in response to SB 221. Staff proposed modifications to the current 
forecast rules contained in Chapters 4901:5-1, 4901:5-3, 49015-5, and 4901:5-7 of the Ohio 
Admirustrative Code (O.A.C.), and the creation of three new O.A.C. chapters: 

4901:1-39 Energy Efficiency and Demand Reduction Benchmarks 
4901:l-i0 Alternative Energy Portfolio Standard 
4901:1-41 Greenhouse Gas Reporting and Carbon Dioxide Control 

Planning. 

Comments and/or reply comments to the staff proposal were filed by the following 
parties: 

American Ag Fuels, a producer of biodiesel fuel within Ohio 
The American Electric Power operating companies, Coltratbus Southern 

Power Company and Ohio Power Company (AEP) 
American Municipal Power-Ohio, Inc. (AMP-Ohio) 
The American Wind Energy Association, Wind on the Wires, Ohio 

Advanced Energy, and Environment Ohio {Wind Advocates), a 

Tnis 1- zo certify t^t the 1^9« ^ ^ J ^ ^ JSa*" 

Pechnieian—Aizl-i—• *" 



08-888-EL-ORD 

coalition of wind power and energy trade associations, and an 
envirormiental advocacy organization. 

APX, Inc., an infrastructure provider for environmental and energy 
markets in renewable energy and greenhouse gases 

Buckeye Power, Inc. 
The city of Cleveland, Ohio 
The Climate Registry, an international nonprofit organization for 

environmental reporting programs 
Constellation NewEnergy, Inc.; Direct Energy Services, LLC; and Integrys 

Energy Services, Inc. (Competitive Suppliers) 
The Coimcil of Smaller Enterprises (COSE), a support organization for 

small businesses in northeast Ohio 
The Dayton Power and Light Company (DP&L) 
Duke Energy Ohio, Inc. (Duke) 
East Ohio Gas Company, dba Dominion East Ohio 
EnerNOC, Inc., a demand response, energy efficiency, and energy 

management services provider in the Urtited States and Canada 
Environment Ohio, a citizen-based statewide environmental group 
The FirstEnergy Corporation operating companies, Ohio Edison 

Company, Cleveland Electric Dluminating Company, and Toledo 
Edison Company (FirstEnergy) 

Global Energy, Inc., a developer, owner, and operator of advanced energy 
facilities with specific focus on gasification of solid feedstock 
materials such as Ohio coal and biomass based renewables. 

The Great Lakes Energy Development Task Force of Cuyahoga Cotmty, 
Ohio 

Greenfield Steam & Electric Co., an Ohio-based solar energy system 
manufacturer 

The dty of Hamilton, Ohio 
Jon A. Husted, Speaker of the Ohio House of Representatives 
Industrial Energy Users-Ohio (EEU) 
Interstate Gas Supply, Inc. 
The Kroger Company, Inc. (Kroger) 
LS Power Associates, L.P., a group of developers, owners, operators, and 

investors of independent power generation in the United States 
The Mid-Ohio Regional Planning Commission and the Center for Energy 

& Environment (MORPC) 
New Generation Biofuels (New Generation) 
Norton Energy Storage, Ltd. (Norton) 
Nucor Steel Marion, Inc. (Nucor) 
The Ohio Constmier and Envirorunental Advocates (OCEA), a consortitmi 

that includes the Office of the Ohio Consumers Counsel, dty of 
Toledo, Ohio Partners for Affordable Energy, Ohio Interfaith Power 
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and Light, Appalachian People's Action Coalition, Citizen Power, 
Northwest Ohio Aggregation Coalition, Edgemont Neighborhood 
Coalition of Dayton, Natural Resources Defense Coundl, tire 
Northeast Ohio Public Energy Coundl, Sierra Club - Ohio Chapter, 
Environment Ohio, Midwest Energy Effidency Alliance, Sun 
Edison, Northeast Ohio Public Energy Coimdl, AARP-Ohio, 
Citizens for Fair Utility Rates, Neighborhood Environmental 
Coalition, Qeveland Housing Network, Empowerment Center for 
Greater Cleveland, Cour\sel for Citizens Coalition, United 
Clevelanders Against Poverty, Communities United for Action, and 
Ohio Farmers Union. 

The Ohio Energy Group (OEG), a coalition of industrial customers 
The Ohio Environmental Covmdl (OEC), a nonprofit, charitable 

organization comprised of a network of over 100 affiliated group 
members, seeking to promote a healthier environment for Ohioans 

The Ohio Farm Bureau Federation (Farm Bureau) 
Ohio Fuel Cell Coalition 
PJM Environmental Infonnation Services, Inc. 
Rolls-Royce Fuel Cell Systems 
The Sierra Club 
The United Steelworkers, District 1 
Vertus Technologies Industrial LLC (Vertus) 

DISCUSSION; 

The August 20, 2008, entry issued in this case included staff's proposed 
modifications to the gas forecasting rules in Chapter 4901:5-7,0.A.C., to accommodate the 
inclusion of a new separate rule listing all the defined terms to be used in the gas forecast 
chapter. Currently, Rule 4901:5-1-01, OA.C, defines terms to be used in all four 
forecasting chapters, including Chapter 4901:5-7, 0,A.C. To comport with the 
Commission's rulemaking practices, such as the indusion of all definitions in the first rule 
of each chapter, and a purpose and scope statement in the second rule, staff abo proposed 
modifications to Chapters 4901:5-1 and 4901:5-3, which generally govern long-term 
forecast reports and the assodated filing requirements for any person required to file a 
long-term forecast report imder Section 4935.04, Revised Code. Although the proposed 
revisions to these forecasting chapters were served upon all gas and natural gas 
companies, we are concerned that the proposed modifications may not have been 
suffidently reviewed by all indtistry partidpants as the instant case is only designated by 
the electric industry case type. Moreover, these chapters are due to be reviewed in 2010 
pursuant to Section 119.032, Revised Code. Accordingly, except for the correction of two 
O.A.C. references that are incorrect in the existing rules, we will postpone our 
consideration of modifications to the forecasting chapters that wotild impad the gas and 
riatural gas companies until our five-year review that is schedtiled to occur next year. 
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Therefore, we will limit changes in this proceeding to those required by SB 221. 
Additional suggestions or modifications may be considered in next year's proceeding, 
which will indude both gas and electric forecasting chapters. 

Before addressing the individual chapters and niles, we would like to thank all 
partidpants for the development of these rules and the iiwightful comments and reply 
comments submitted in this proceeding. In some instances, we will be making substantial 
changes to the structure and content of the rules proposed by staff, often at the suggestion 
of the comments that we have received. However, due to the voltime of materials and 
time constraints, we will not attempt to address every issue or suggestion raised. In 
certain instances, we may have incorporated suggested changes into our rules or 
addressed concerns without expressly acknowledging the source of the suggestion in this 
order. To the extent that a comment is not specifically addressed in this order or 
incorporated into our adopted rules, it has been rejected. 

Given the extremely hasty process for rulemaking imposed by statutory 
requirements, OCEA suggested that this Commission not rely on the usxial five-year 
review schedule mandated by Section 119.032, Revised Code, but instead establish an 
expedited schedule of annual and biennial proceedings for which the parties might better 
plan and devote the resources necessary for the complex review of these matters. We 
appreciate the concerns of all stakeholders in the development of regulatiorts and 
processes to implement the mandates of SB 221 while balandng the interests of the 
ratepayers, the electric utilities, industry partidpants, and the public. 

While we recognize that these rules may reqtiire review and modification prior to 
the normal five-year review schedule, particularly with resped to recent amendments to 
SB 221, we believe it wotild be premature to establish a schedule for the next review of 
these materials at this point. However, as discussed below, we also recognize the need for 
further development and corisideration of more detailed stibjects, such as measurement 
and verification standards. In addition, we expert the resources of this Commission, the 
electric utilities, and all stakeholders will be better devoted to the development of the 
assessment potential and program planning requirements adopted in the new rules added 
to Chapter 4901:1-39. Accordingly, our focus in this proceeding is the adoption of a 
flexible framework that meets the statutory obligations imposed upon the electric utilities 
and this Commission, while also encouraging the development of new technologies or 
processes to maximize public benefits. In many instances, we believe the use of 
workshops, collaboratives, or other forums may provide better options than a continuous 
rulemaking proceeding for dealing with these matters. 

With resped to each of the chapters, the Commission has adopted a uniform format 
of listing all definitions applicable to the chapter in the first rule, while the second rule 
contains a statement of ptirpose and scope. The Commission is revising staff's proposed 
rules to modify or indude in the purpose and scope rule of each chapter a provision that 
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allows the Commission to waive a rule for good cause shown. Some of the comments 
opposed staff's proposed rule, stating that the Coirunission cannot create a rule that allows 
the agency to waive statutory requirements imposed on the electric utilities or the 
Commission itself by SB 221. Although a modified rule waiver provision is included in 
each chapter, we agree that the Commission carmot have a rule or issue any order that is 
inconsistent with any statute. 

Chapter 4901;l-39 Energy Effidency and Demand Reduction Benchmarks 

Many comments criticized proposed Chapter 4901:1-39 as being confusing and 
incomplete, and suggested, numerous changes to the rule structure and substance to clarify 
the Commission's process for compliance with SB 221 requirements under Section 4928.66, 
Revised Code. OCEA and OEC both offered substantial rewrites and additions to this 
chapter. OEC argues that it wotild make more sense to present the requirements for 
benchmark reports before setting out the procedure for the review and approval of the 
reports, and suggests switching the order of Rules 4901:1-39-03 and 4901:1-39-041 to 
reorder the rules in a fashion consistent witi\ the format proposed in Chapter 4901:1-40 for 
evaluating compliance with benchmarks governing the resource mix of power supply 
portfolios, 

OCEA proposes a rewrite of Rule 39-04 to cover spedfic aspeds of the annual 
benchmark review process, and new rules that focus on the forward-looking energy 
effidency and peak-demand reduction program planning process, evaluation, 
measurement, and verification requirements, and the reporting of past activities, which 
contains parts of the staff-proposed Rule 39-03 on the filing and review of a benchmark 
report. 

We agree that a rewrite of this chapter is necessary. As an initial matter, we have 
adopted the title "Energy Effidency and Demand Reduction Programs" for this chapter as 
opposed to "Energy Effidency and Demand Reduction Benchmarks." This title more 
accurately reflects that Section 4928.66, Revised Code, mandates that eadi electric utility 
implement energy effidency and peak demand reduction programs to meet statutory 
benchmarks. 

The rules we are adopting through this order incorporate substantial dianges in 
both strudure and substance as suggested in the conunents and reply comments. These 
dianges refled our statutory obligations to foster programs that wHl promote and 
encourage conservation of energy in accordance with Section 4905.70, Revised Code, and 
to encourage innovation and market access for cost-effective' demand-side retail electric 

Hereafter, the Commission will refer to specific rules contained in Chapters 4901;l-39, 4901:1-40, and 
4901:1-41 by their last four numbers instead of the full code section being discussed in each subsection of 
the order. 
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service under Section 4928.02(D), Revised Code. As the energy effidency benchmarks 
represent the minimvun energy effidency savings required by Section 4928.66(A)(1)(a), 
Revised Code, and the substitution of cost-effective energy effidency for retail electric 
service is, by defiiution, more cost-effective for constimers, these rules are designed to 
require electric utilities to deploy all cost-effective energy effidency measures. 

The six proposed rules are being revised and expanded to eigjtt rules to refled a 
focus on the program planning and review process. As a result, word-for-word 
comparisons may not be helpful in many instances, particularly with the proposed Rule 
39-03: "Filing and review of the benchmark report," and proposed Rule 39-04: ""Benchmark 
report requirements," which are being eliminated in favor of four new rules: 

39-03: Program planning requirements. 
39-04: Program portfolio plan and filing requiremente 
39-05: Benchmark and annual status reports 
39-06: Review of annual reports and issuance of the Comnnission 

verification report 

As a result, proposed Rtile 39-05: "Recovery mechanism," and proposed Rule 39-06: 
"'Commitment for integration by mercantile customers," have been moved to Rules 39-07 
and 39-08, respectively. 

With regard to the suggestions of an independent collaborative serving in the role 
of program administrator for demand-side management (DSM) programs, we note that 
Section 4928.66, Revised Code, places the responsibility of implementing programs on the 
electric utilities. While we believe that the use of third-party administrators may be 
appropriate in some cases,^ and that the participation of stakeholders will play a crudal 
role in the success of an electric utility's compliance with SB 221 mandates, we do not 
believe the suggested shift of administrative duties would be appropriate without further 
consideration. This Commission has fostered the establishment of such groups in past 
proceeding, and we expressly encourage stakeholder collaboration in new Rules 39-02, 
3903(D), and 39-04(C)(2), but we do not believe it would be appropriate to delegate an 
electric utility's responsibilities to such a group at this time. 

The comments also advocate adopting specific protocols, such as the Total Resource 
Cost Test as defined in the California Standard Practice Manual, for the purpose of 
ensuring that programs are cost effective. In response, we are adopting definitions for 
"cost effective" and "total resource cost test" in paragraphs (G) and (W) of new Rule 39-01, 

See, e.g.. In the Matter of the Application of the Ohio Edison Compamf, the QeveJand Electric Illuminating 
Company, and the Toledo Edison Compamf, Case No. 08-935-EL-SSO, Second Opinion and Order (March 25, 
2009) at 13-14,18-19. 
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as well as including new requirements for eledric utilities to ensure cost-effective program 
portfoUos tmder Rule 39-04(B). 

In addition, OCEA and others urge that energy effidency programs be made 
available to all customer dasses. This Commission experts the utilities and stakeholders to 
suggest a broad array of programs to all customer dasses in order to achieve the statutory 
benchmarks, and we have expressly induded "equity among customer dasses" as a 
criteria in assessing program potential under new Rule 39-03(B)(6). However, we also note 
that programs direded at certain customer classes may offer cost and benefit advantages 
over programs direded at other customer classes. We will weigh and balance these issues 
as we review the program plans and portfolios in accordance with new Rule 39-04. 

Many of the comments also critidze the proposed Chapter 4901:1-39 for appearing 
to delegate various Commission responsibilities to its staff by failing to ejqsressly 
incorporate Commission approval. OEC suggests that the benchmark review process 
work in the same manner as a general rate or GCR case, under which staff conducts an 
investigation of the electric utiUt/s benchmark report and issues a staff report, to which 
interested parties, induding the electric utility, wotild have the right to file objections. 
Such objedions would frame the issues in the case, and a hearing wotild be held upon the 
issues raised by the objectiorts after providing the parties the opportimity to engage in 
discovery and to file testimony in support of their positions. If no objections are filed, the 
Commission would proceed directly to order. Under either scenario, OEC points out that 
it is the Commission which must ultimately issue an order determining whether the 
eledric utility has complied with the benchmarks if, for no other reason, becatise trnder 
staff-proposed Rule 39-05(A), the approval of the benchmark report is condition precedent 
to an application by the electric utility for cost recovery. 

New Rule 39-04(E) assmres that there will be a hearing on the planned portfolio of 
programs offered by an electric utility. It also asstires that the process will be transparent, 
and that intervenors will have the opportunity to participate and to oondurf discovery. 
Likewise, new Rule 39-06 provides for intervenor partidpation in the annual review of the 
electric utility portfolio status reports and an opportunity for input in the new aimual 
Commission verification report reqviired by Section 4928.66(B), Revised Code.. 

With resped to Chapter 4901:1-39, FirstEnergy critidzes the proposed rules for 
failing to darify that improvements to transmission infirastructure owned and operated by 
an electric utility affiliate, such as American Transmission Systems, Incorporated, a 
FirstEnergy affiliate, qualify as an energy effidency program, either on a stand-alone basis 
or as part of an electric utility program to reduce line losses under Section 
4928.66(A)(2)(d), Revised Code. FirstEnergy notes the absence of any conflicting authority 
and argues that line-loss improvements to third-party transmission assets represent true 
reductions in energy produdion for the same usage at the customer level, and also offer 
one of the best values for energy effidency, FirstEnergy contends that sudi loss reductions 
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directiy benefit customers tiirough lower transmission rates passed through to retail 
customers, and indiredly through lower emission and resource costs for generation to 
meet customer demand. 

We note that Section 4928.66(A)(2)(d), Revised Code, specifically indudes 
transmission infrastructure improvements that reduce line losses as appropriate mearw of 
achieving energy efficiency boachmarks. We also note that Section 4928.66(A)(1)(a) and 
(b). Revised Code, reqtiire an electric utility to implement programs to meet the energy 
savings and peak demand reduction benchmarks. Any lack of spedfic mention in either 
the proposed or the final rules does not change the law. Transmission infrastructure 
improvements count. We further note that measuring and verifying net line-loss 
reductions will require documentation. In this regard, we recognize the need for an 
effident and transparent process to adopt and publish Commission-approved guidelines 
of recognized indtistry standards, protocols, and best practices to be used by stakeholders 
in the measurement and verification of energy efficiency programs, and we intend to seled 
an appropriate fortim to address these matters in the near future. 

4901;l-39-01 Definitions; 

Several comments critidze some of staff's proposed definitions as failing to refled 
the legislative intent or spedfic meanings within the context of their usage in SB 221. 
Others noted that certain terms appear throughout Chapter 4901:1-39 but were not 
expressly defined in the proposed Rvile 39-01, while other terms are used interchangeably 
even though they have stibstantially different meanings or are used in a manner 
inconsistent with the meaning commonly ascribed by the industry. We agree with some of 
these criticisms and have modified this chapter to use terms consistently and have 
expanded the number of defirtitions so that each term's meaning is dear. 

AEP recommends using a definition for "demand response" based on language 
developed by the United States Demand Response Coordinating Committee to mean 
"providing eledridty customers in both retail and wholesale markets with a choice 
whereby they can respond to dynamic or time-based prices or other types of incentives by 
reducing and/or shifting usage, particularly during peak periods, such that demand 
modifications can address issues such as pricing, reiiabiiity, emergency response, and 
infrastructtire planning, operation, and deferral." 

Kroger recommends that this definition indude any "change in the ctistomer's 
behavior or a change in customer owned or operated assets that effeds [sic] the quality 
and/or timing of the electridty constimed as a result of price signals or other incentives." 

Nucor suggests that "demand response" should be expanded to include ail 
interruptible programs. OEC contends Nucor's definition appears to confuse the concept 
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of energy savings (i.e., reducing total kWh consimiption) with the concept of "demand 
redurtion" (i.e., redudng the kW of demand experienced at a particular point in time.) 

We are revising this definition in Rule 39-01(H) to simplify and more broadly 
capture the concept for application in this chapter. 

Duke critidzes the proposed definition of "energy effidencjr" as being vague and 
giving no direction on how the term would be measured. AEP recommends using a 
defirntion based on that used by the United States Department of Energy to refled a 
reduction of eledridty consumption while retaining comparable functionality for which 
the eledric service is being used: 

"Energy effidency" means programs or measures that are aimed at 
reducing the energy used by spedfic end-tise devices and systems, 
typically without affecting the services provided. These programs or 
measures reduce overall eledridty consumption (reported in 
megawatt hours) often without explidt consideration for the timing of 
the program-induced savings. Such savings are generally adiieved by 
substituting technologically advanced equipment to produce the same 
level content of the useful output from a process, device, or system 
divided by the energy input into that process, device, or system. 

FirstEnergy suggests a different definition: 

"Energy effidency" means programs or measures that reduce or 
manage the constimption of energy while maintaining or improving 
the end-use customer's existing level of functionality, or while 
maintaining or improving the utility system fimctionality. 

Kroger requests that the proposed definition of "energy effidency" be dsuified by 
eliminating the term "energy content" since, Kroger contends, there is no consistent, 
practical, and verifiable way to measure energy content. Instead, Kroger suggests the term 
be defined as "the useful output from a process, device, or system divided by the energy 
input into that process, devise or system." 

MORPC suggests that "energy effidency" should be defined as "means, programs 
or measures that reduce or manage the constmnption of energy, while maintaining or 
im.proving the end-use customer's existing level of functionality, or while maintaining or 
improving the utility system functionality." 

However, Nucor suggests that "energy effidency" indude any production process 
that uses recycled materials for the majority of its raw materials, as such process uses less 
energy. Nucor's proposal is opposed by OEC and OCEA, which argue that the use of 
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recycled materials, by Nucor, does not achieve the purposes of SB 221 to encourage dectric 
utility and customer-sited efficiency investments to reduce the long-run cost of service. 
They contend that electric utility customers should not be required to assist funding 
measures where the assodated payback period is such that the measure would have been 
undertaken in any event simply because it makes economic sense to do so. OCEA 
indicates that Nucor's suggestion might be appropriate if a facility could utilize recycling 
as a method to reduce the energy intensity of its processes in a manner that cotald be 
evaluated under appropriate protocols. 

The term "energy effidency" evokes an intuitive, common sense understanding 
among most parties, although a solid technical definition is elusive. Many of the parties 
rely upon tiie U.S. Department of Energy's website description of the term for their 
suggestions. Those definitions refer to programs or activities aimed at reducing energy 
usage while maintaining the quality and quantity of goods and/or services derived from 
an energy tising device or process. No tedmical definition is given. The Energy 
Information Agency (EIA) dedares, "Most of what is defined as energy effidency is 
actually energy intensity. Energy intensity is the ratio of energy consumption to some 
measture of demand for energy services—^what we call a demand indicator."^ The EIA 
suggests that the more critical issue is how to measure energy intensity as a surrogate for 
energy efficiency.* 

We will revise the definition of "energy effidency" in Rule 39-010) to eliminate the 
vise of "energy content" and to provide a simple, but appropriate definition, based on the 
one suggested by FirstEnergy. It will now read as follows: 

"Energy effidency" means reducing the consumption of energy 
while maintaining or improving the end-use customer's existing 
level of ftmctionafity, or while maintaining or improving the utility 
system functionality. 

Nucor states that the definition of "peak demand reduction" should make explidt 
reference to interruptible rates in order to enstire that such rates are properly recognized 
as peak-demand reduction medtanisms. Further, Nucor believes that the definition 
should establish that, for a oistomer partidpating in a peak-demand reduction program or 
rate, the customer's demand reduction should be measured with reference to the 
customer's peak billing demand, rather than some other approach, such as customer's 
average demand. Kroger concurs with Nucor's suggestion and further recommends that 
the Conunission identify specific hourly ranges in the day, as well as months of the year, 
and days in those months, that would constitute peak periods. 

3 See "Energy Efficiency - Definition" at http://www.eia.doe.gov/emeu/efficiency/definihoiuhtin 

^ See "Energy Effidency Measurement" at http://www.eia.dQe.gov/eineu/efficiency/inea8ure_discussian.htm 

http://www.eia.doe.gov/emeu/efficiency/definihoiuhtin
http://www.eia.dQe.gov/eineu/efficiency/inea8ure_discussian.htm
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OEC states that the proposed definition of "peak demand reduction" does not 
correspond with the way the term is typically used in the industry. It suggests that the 
language be refined to darify the distinction between peak-shifting strategies, which are 
properly part of the peak-demand reduction toolkit, and energy effidency efforts designed 
to reduce overall consumption, which are subjed to separate requirements. 

The Commission has dedded to eliminate this definition but we have included this 
term by reference to statutory provisions in the new definitioiis for "peak-demand 
baseline" and "peak-demand benchmark" in Rule 39-01(P) and (Q). 

The definition for "renewable energy credit" is also being eliminated as it is not 
used in our revised Chapter 4901:1-39, but is used in Chapter 4901:1-40, and thus, will be 
discussed below. 

The comments also contained many suggestions for new terms to be defined in this 
chapter. As previously noted, the proposed third and fourth rules for this diapter were 
substantially rewritten and expanded into four separate rules, largely at the suggestion of 
the comments filed in this case, with new definitions being added for 17 new terms. Our 
revisions to Chapter 4901:1-39 focus on program planning and development, in a 
continuous, transparent process that encourages stakeholder partidpation. In revising this 
chapter, we have incorporated suggestions for adopting the new definitions for "energy 
baseline" and "energy benchmark" with resped to both energy effidency and peak-
demand reduction levels, as well as specific definitions for "program" and "measure" to 
help clarify oior intent in applying these expanded rules. We are also adopting definitions 
to describe the portfolio of programs to be developed and reviewed under the revised or 
new Rules 39-03 through 39-09. Many of these new definitions, such as "adiievable 
potential," "committed savings," "economic potential," "market transformation," and 
"technical potential," are futiure-looking or planning-related terms, while others, such as 
"nonenergy benefits," "total resource cost test," and "verified savings," have been added 
to address measurement and verification issues. In addition, we are induding the term 
"independent program evaluator" to provide for the third-party monitoring and 
verification of program results and evaluation. 

4901;l-39-02 Purpose and scope 

This rule is being rewritten to more clearly refled the development of programs 
necessary to meet the energy effidency and peak-demand reduction goals of Section 
4928.66, Revised Code, induding the partidpation of stakeholders in implementing such 
programs. 

With regard to proposed Rule 39-02, Kroger asserts that an electric utility should 
not receive credit or benefit from a mercantile customer's investment in energy effidency 
or demand reduction that has occurred, or will be made in the future, irrespective of the 



08-888-EL-ORD -12-

electric utility's initiatives. lEU-Ohio coimters that the results of customer-sited energy 
effidency and demand resporwe programs will be reflerted in an electric utility's actual 
sales and peak demand level, irrespective of whether such capabilities are committed to 
the electric utility. These concerns are more appropriately considered in our review of 
Rule 39-06, Commitment for kitegration by mercantile customers, below. 

4901;l-39-03 Filing and review of the benchmark report 

As noted above, the revised rules attached to this order restructure and 
substantiaUy revise staffs proposed Rules 39-03 and 39-04 to incorporate many of the 
suggestions made in the comments. New Rule 39-03, "Program planning requirements," 
and Rule 39-04, "Program portfolio plan and filing reqtiirements," are forward-looking 
and designed to focus on the planning and building of programs in a transparent process 
that encourages stakeholder partidpation. New Rule 39-05, "Benchmark and armual 
status reports," and Rule 39-07, "Review of annual reports and issuance of the 
Commission verification report," incorporate but substantially revise staff's proposed 
rules pertaining to the statutory requirements imder Sections 4928.66(B) and (C), Revised 
Code. 

We believe this restruduring and additional content wiU more dearly distinguish 
between requirements relating to reporting, verification, and program design activities, 
and the process for the review and Commission approval of the SB 221 requirements and 
reporting obligatiorw. 

Duke asserts that the annual benchmark report filing requirement contained in 
proposed Rule 39-03(A) is unnecessarily burdensome and suggests that the reporting 
period be increased to every two years. OEC requests that the benchmark report be filed 
in a docket separate and apart firom the long-term forecast report, to facilitate a separate, 
rigorous review and approval process in which all interested parties are permitted to 
partidpate. OEC also objeded to the lack of any express provision for Commission 
review, implying that the proposed rule would leave the determination of bendunark 
compliance solely up to the Commission's staff. 

We first note that the annual benchmark verification process is mandated by statute 
and culminates in a report to be published by this Commission pursuant to Section 
4928.66(B), Revised Code. Moreover, we are adopting new Rules 39-03, "Program 
planning requirements" and 39-04, "Program portfolio plan and filing requirements," 
largely based on suggestions by OCEA and OEC, to address the initial assessment of the 
potential for energy effidency and peak-demand reduction programs, the devdopment of 
an electric utility's portfolio of such programs, and the hearing process to allow 
stakeholder involvement and the transparent review of these programs. New Rvle 39-05, 
"Benchmark and annual status reports," and Rule 39-06, "Review of annual reports and 
issuance of the Commission verification report," incorporate but substantially revise staff's 
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proposed rules pertaining to the statutory requirements imder Sections 4928.66(B) and (C), 
Revised Code. 

Revised Rule 39-05 now requires an eledric utility to file an initial benchmark 
report within 60 days of the effective date of these rules, and an annual program portfolio 
status report beginning Aprfl 15, 2010. These annual compliance filings wiQ be reviewed 
under the detailed process in new Rule 39-06, and will be used as the basis for the annual 
verification report that is required to be published by the Commission pursuant to Section 
4928.66(B), Revised Code. 

With regard to other comments focusing on staff's pK)posed Rule 39-03, Duke also 
raises the issue of whether the statutory benchmarks are to be calculated using a fixed base 
period of 2006-2008, or a roUing average of the three most recent years. This issue is 
discussed at length imder Rule 39-04 as well as Rule 40-03(B), below. 

Nucor recommends that an opportimity for discovery be incorporated into 
proposed Rule 39-03(B), and that the time period for parties to file comments on tlie report 
be extended to 60 days. The new rules we are adopting in this order substantially revise 
our review and hearing processes for both forward-looking program portfolio planning in 
new Rule 39-04 and the compliance status report under new Rule 39-06. Both rules 
anticipate active partidpation by stakeholders in these proceedings and do not predude 
the granting of additional time for good cause shown. However, we find it unnecessary to 
spedfically indude special discovery periods as suggested by Nucor. 

FirstEnergy suggests that the use of "sales reductions" in proposed Rule 39-03(C) be 
replaced with "achieved energy savings" to mirror the statutory language used in Action 
4928.66(A)(1)(a), Revised Code. We agree and have refleded the proposed language in the 
corresponding Rule 39-05(C)(l). 

OEC asserts that proposed Rule 39-03(C) is flawed because the verbiage doesn't 
match the scope of the subjed matter to be investigated by the staff, and does not indude a 
requirement that staff perform audits to verify claimed energy savings and peak-demand 
reductions, notwithstanding that Rule 4901:l-38-04(D), which was recentiy adopted in 
Case No. 08-777-EL-ORD, clearly contemplates that such audits wiU be conduded. As in 
its comments in that case, OEC again recommends that the Commission consider retaining 
a qualified independent third party to assist staff in conducting such audits in view of the 
scope of the work that will be required and the logistical constraints that will arise due to 
the fad that all eledric utilities are required to file their benchmark reports on the same 
date. OEC notes the procedure in Rule 4901:l-14-07-D, O.A.C., for engagement of third-
party management performance auditors for natural gas companies, and suggests 
induding similar language in this rule to give the Commission the option of using a third-
party auditor in a particular case. 



08-888-EL-ORD -14-

We agree with OEC's comments and have induded in Rule 39-05(C)(2)(b) a new 
requirement for an independent program evaluator, as defined in Rule 39-01(L), who will 
be hired by the eledric utility but work solely at the direction of staff. 

OEC critidzes the proposed Rule 39-03(D) for failing to allow any party, other than 
tile electric utility, an opportunity to be heard should they disagree with the staff's 
findings and recommendations. OEC notes that the proposed rule does not even 
guarantee the eledric utility the right to be heard, because the proposed rule does not 
expressly require that a electric utility's request for hearing be granted by the Commission. 
Moreover, OEC objeds to the failure to specify any procedure for Commission adoption or 
rejedion of the staffs findings, and the lack of any procedures or public notice 
requirements if the eledric utility's request for a hearing is granted. OEC maintains that 
this process violates Sedion 4928.66(C), Revised Code, requirements tiiat the Commission 
provide notice and the opportunity for hearing with resped to benchmark reports. 

The new hearing process set forth in new Rule 39-06 expressly indudes provisions 
to address these concerns, although we would also note that a failure to indude any 
statutory duty in these rules does not relieve the Commission from such requirement. 

4901;l'39-04 Benchmark report reqidrements: 

As noted above, the structure and content of proposed Rule 39-04 has been 
substantially revised and incorporated in new Rule 39-05, "Benchmark and annual status 
reports," and Rule 39-06, "Review of annual reports and issuance of the Commission 
verification report." 

AEP objects to the indusion of "all actions considered" in Rule 39-04(A)(3) and "all 
plans for meeting future benchmarks" in Rule 39-04(A)(4), as being overbroad and 
burdensome. DP&L suggests tiiat the term "calendar" be inserted in Rule 39-04(A)(l) to 
clarify that the baseline caldilation will use the current calendar year, and that 
"considered" Ln Rule 39-04(A)(3) be changed to "evaluated" to refled the indusion of 
potential alternatives seriously evaluated by the dectric utility. FirstEnergy advocates 
simply deleting "considered and" from Rule 39-04(A)(3). 

OCEA disagrees with the dectric utilities' suggestions, arguing that there must be 
transparency in the evaluation process, and that failure to consider potentially cost 
effective measures or programs may lead to improper screening if rejeded measures or 
progranw are not reported. 

The Commission is sensitive to the need to strike a balance between conducting 
meaningful and structured planning prior to program implementation and generating 
overly burdensome reporting requirements. We believe we have struck the appropriate 
balance in Rule 39-03 which requires electric utiUties to begin with the broadest view of 
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possible energy effidency programs (those with technical potential) and focus on those 
with the greater likelihood of successful implementation (achievable potential). 

New Rule 39-03(C) also indudes the reporting of "promising measures" tiiat were 
considered but not found to be cost-effective or achievable, but which show promise for 
future deployment in order to open the door to enhancing the cost-effectiveness of 
measures in the future. 

DP&L requests clarification that the basehne period for measuring energy savings 
under Rule 39-04(B)(l) or peak demand reduction under Rule 39-04(B)(2) is the average of 
the kilowatt hours purchased or the highest coinddent peaks in the preceding three years 
(2006 through 2008), rather than a "rolling average" that changes the three-year base 
period each year. The eledric utilities argue that the use of a rolUng average would result 
in a compounding effed which would, over time, make the t£U"gets impossible to achieve. 
DP&L provides an example that indicates that by year 2025, the effective savings 
requirement is doser to 39 percent rather than the 22.2 percent required by law. In the 
alternative, DP&L suggests that the Commission could use a rolling three-year period but 
make adjustments to eliminate the compounding effert. 

OEC does not objert to the use of either a fixed base period or an adjusted rolHng 
average period to eliminate the compounding effed, OCEA, however, disputes DP&L's 
assertion that, over time, targets based on rolling averages would become impossible to 
achieve. OCEA observes that DP&L's example assumes no load growth. OCEA contends 
that load growth in Ohio was recentiy estimated to average three-quarters of a percent for 
2008-2025, and if such load grov r̂th were to be fartored in, the compound effed would be 
drastically reduced. Therefore, OCEA recommends that the energy effidency basehne be 
defined as a rolling three-year average, responsive to actual changes in demand through 
2025. In like marmer, OCEA objects to DP&L's alternative recommendation to eliminate 
the effeds of the prior year energy effidency savings from the prior year forecasts. 

As noted below, the issue of the corred three-year baseline period also occurs in 
Chapter 40 under proposed Rule 40-03(B). The issue is whether the period to be used in 
calculating the baseline should be 2006 through 2008 (the three years prior to January 1, 
2009), or a "rolling average" under which the three years used to calculate tiie base period 
would change each year. Sedion 4928.66(A)(2)(a), Revised Code, provides: 

The baseline for energy savings under division (A)(1)(a) of this section shall 
be the average of the total kilowatt hours the electric disfribution utility sold 
in the preceding three calendar years, and the baseline for a peak demand 
reduction under division (A)(1)(b) of this section shall be the average peak 
demand on the utility in the preceding three calendar years, except that the 
commission may reduce either baseline to adjust for new economic growth 
in the utility's certffied territory. 
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The Commission finds that the use of a "rolling average" is the most reasonable 
interpretation, consistent with the goals of SB 221, although an dectric utility would not be 
preduded from requesting reasonable adjustments at the time it files its report. 5 

DP&L asserts that the eledric utilities who are members of PJM should use the peak 
demand set by PJM for biUing purposes in determining the appropriate baseline. 
FfrstEnergy also suggests that baseline for peak demand reduction in Rule 39-04(B)(2) be 
defined as the average of the three coinddent peaks frxjm the hourly integrated peak 
demand coinddent with the peak of the transmission owner's control area peak from the 
past three calendar years. We note the statute specifies the use of the electric utility's peak 
demand, and we can find no statutory support for using a transmission owner's control 
area peak demand. 

DP&L also objeds to the second sentence of staff proposed Rule 39-04(B)(4), 
asserting that the exhaustion standard for amendments to the baseline are unduly 
resfrictive and inconsistent with Section 4928.66(A)(2)(b), Revised Code, which only 
requires that the Commission find that the dedric utility cannot reasonably achieve the 
benchmarks due to regulatory, economic, or technological reasons beyond the electric 
utility's reasonable control. DP&L suggests the exhaustion standard would prove 
impossible for an dectric utility to meet and limit the Commission's flexibility to permit 
reasonable amendments consistent with the public interest. As with Rule 39-04(A)(3), AEP 
and FfrstEnergy objed to the term "considered" in Rule 39-04(B)(5), and assert that the 
reporting of all actions considered, in addition to those actually taken, would be 
unnecessary, ambiguous, and unduly burdensome to determine, track, and record. This 
issue is resolved by Rule 39-05(F), in which we have added the word "reasonable" to 
describe compliance options. 

With resped to Rule 39-04(BX5)(a), we will darify for Duke that reporting of 
customer-sited or customer-committed projerts are to be included with those programs 
offered by the eledric utility. This issue is addressed in new Rule 39-05(C)(2)(a). An 
electric utility shall include in its program portfolio status report all redudions counted 
toward the benchmark, which result from energy effidency improvements, demand 
response or demand reduction projects implemented by mercantile customers and 
committed to the electric utility. 

The Cominission is aware of U.S. Environmental Protection Agency authority. Congressional proposals 
and international negotiations that could lead to requirements that utilities significantly reduce carbon 
dioxide emissions. In ttie event such requirements take effect, energy efficiency programs will be among 
tite most cost-effective compliance <^tioris. Any application for a baseline adjustment should take into 
consideratian potential long-term cost and compliance implications: 
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FirstEnergy requests that Rule 39-04(B)(5)(b) be clarified by adding that the 
measurements and verification "may include, but are not limited to, the methods listed" or 
that "each of the methods listed may be used, but not all are required." Duke also requests 
darification on the requirements or compliance methodology to be used for Rule 39-
04(B)(5)(c), while DP&L and FirstEnergy suggest that this provision be deleted entirely, 
arguing that the U.S. Envfronmental Protection Agency's (USEPA) portfolio m a n a ^ 
database is designed to be used as a consumer tool ratiier than a measurements standard. 

The Commission has removed the spedfic dfrective concerning the USEPA's 
portfolio manager database as inappropriate for indusion in a formal nde at tiiis time. 
However, we expert the dedric utilities to explore partidpation in this initiative, and 
make recommendations to the Commission as to what would be required for utilities to 
automate the process of entering customer data before 2010 as part of each program 
portfolio plan. 

FirstEnergy urges that the ten-year projection of projects to be induded in the 
benchmark report ki Rule 39-04(B)(6) be shortened to a five-year reporting period, 
updated annually, as being far more meaningful to better ensure foresight and apprise 
interested parties. AEP advocates deleting botii the ten-year projection of projects and the 
five-year action plan with budgets, as being unsupported by statutory autiiority, unduly 
burdensome, and of littie actual value. OCEA disagrees with AEP in that the 
benchmarking reporting requfrements integrate with the long-term forecast reports (LTFR) 
and integrated resource plan (IRP) requfrements in Chapters 4901:5-1, 4901:5-3, and 
4901:5-5, and ensure that Ohio's dectric utilities are taking the energy effidency portfolio 
standard as serious as the planning for a major generation source. OCEA argues that it is 
not possible to accurately reflert growth in demand and need for new generation if 
reductions in demand are not concurrentiy accounted for. 

As noted above, the Commission has adopted a three-year energy effidency 
planning cycle with an opportunity for annual modifications under new Rules 39-04(A), 
39-05(C)(2)(c), and 39-06(B). In addition, compliance and integrating resource plan 
reviews wUl be done on an annual basis. We find these periods to be the most appropriate 
in balancing the need to establish energy effidency initiatives in Ohio with the burdens 
placed on all stakeholders. 

With respert to Rule 39-04(B)(7), Duke and DP&L objert to tiie inclusion of tiie 
"market valuation" provision in the electric utility's benchmark report assessment of 
demand reduction potential and energy effidency resources. The utilities complain that 
such market valuations would be speculative, and Duke suggests that any market 
potential study should not be required more often than every five years. OCEA suggests 
that a market potential study can be co-funded by the distribution utilities to estimate the 
potential for demand response and energy effidency, but need not be performed every 
year as it is rare for the market to change significantiy from one year to the next. 
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As previously described, this sedion has been replaced by the planning process in 
Rule 39-03 to more dearly express the Commission's planning expertations. We have 
spedfically included a provision in Rule 39-(B(A) to allow utilities to collaborate and co-
fund thefr assessments of potential energy effidency and peak-demand reduction 
opportunities on a broader geographic basis than their service areas. 

AEP, DP&L and FfrstEnergy suggest the addition of a new section in Rule 39-
04(B)(8) to expressly allow the banking of over compliance with the energy effidency and 
peak demand reduction targets to be used in future years to meet benchmarks. The 
utilities argue that such a provision would encourage aggressive implementation, and 
eliminate any incentive for minimal compliance strategies. FfrstEnergy also contends that 
a new provision should be added, stating that customer-dted initiatives that occurred 
before 2009 wiU count toward the energy effidency and peak demand benchmarks. OCEA 
urges that DP&L's proposed banking language should be rejerted or modified because of 
the nature of peak demand reductions. OCEA argues that an electric utility can bank 
energy effidency redurtions (and demand reductions that come from an energy effidency 
measure) but not nonenergy effidency derived demand reductions because peak demand 
redudions that are intended to meet the three-year average benchmark are spedfic to a 
point tn time (an eledric utility's aimual peak hour or hours). 

We agree that banking of energy effidency is appropriate to further the state's 
polides and to med state standards, and have included an express provision in new Rule 
05(E). We cannot agree, however, that such banking can be applied or would further state 
goals with respert to peak-demand reductions. 

We note that Sedion 4928.66(A)(2)(a), Revised Code, states that the commission 
may reduce eitiier baseline to adjust for new economic growth in the utility's service 
territory. We expert that any baseline adjustments made to accoimt for economic growth 
typically will be temporary, and wiU address drcumstanoes in which unantidpated 
increases in the overall rate of growth have made full compliance infeasible. We also 
expert that any adjustments will account not only for positive economic growth, but also 
negative economic growth. This is dearly pertinent to the economic conditions that have 
developed since SB 221 went frito effed. 

We do not antidpate approving dedric utilities meeting thdr benchmarks on the 
basis of lower kWh sales owing to economic declines in thefr service territories. Sections 
4928.66(A)(1)(a) and (b), Revised Code, requfre that dectric utility energy effidency 
programs and peak demand redurtion programs are to be used to achieve the energy 
savings and demand reduction benchmarks. New Rule 39-05(B) states that, to the extent 
approved by the Commission, normalization of the utility's baselines for weather and for 
changes in numbers of customers, sales, and peak demand that are outside of the utility's 
control shaU be consistently applied from year to year. Thus, if an eledric utility experts to 
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file for a reduction of its baseline in future years due to unantidpated economic growth, 
we believe it is appropriate for consistency sake to recognize any unantidpated negative 
economic growth in its service territory, and propose a corresponding negative reduction 
in its baseline. 

AEP objeds to the second sentence of proposed Rule 39-04(C) as being an unlawful 
delegation to the Commission's staff of the Commission's responsibility to determine 
compliance with Section 4928.66(A)(1), Revised Code, particularly if parties are deprived 
of due process in the development of standards used to measure statutory obligations. 
AEP recommends that the proposed rule adopt generally accepted industry standards, 
such as the 2001 International Performance Measurement and Verification Protocol 
(IPMVP) standards. At a minimum, AEP seeks clarification that any staff-issued 
guidelines will not be binding upon tiie Commission. DP&L also recommends that the 
second sentence of proposed Rule 39-04(C) be modified to requfre that any guidelines for 
program measurement and verification be reviewed and approved by the Commission, 
FirstEnergy does not objert to this provision so long as it is given suffident notice and time 
to comply with published guiddines. 

As previously discussed, the intent of these rules was not to delegate this 
Commission's policy decisions to our staff. Revised rule 39-04 establishes a separate 
review process for the three-year portfolio planning cyde, while new Rules 39-05 and 39-
06 contain the annual compliance reporting requirements and review proc^ses. With 
respert to measurement and verffication guidelines, we antidpate the sdection of an 
appropriate forum and process in the near future, but in any event, we intend that such 
guidelines would be established with some form of Commission approval. 

The electric utilities also objert to proposed Rule 39-04(C)(l) as reaching beyond any 
statutory authority, conflirting with the counting of mercantile customer programs tmder 
Section 4928.66(A)(2)(c), Revised Code, and being contrary to sound public policy by 
discouraging eledric utility support for legislation, dty-sponsored programs, or building 
code proposals aimed at enhancing energy effidency. Duke queries whether Commission-
approved programs (such as replacement of incandescent with compart floresoent 
lighting) will not count if they occurred before the new standards go into effed. The 
utiKties suggest that there is no reason to exdude past achievements, and contend that this 
provision would make the utilities subjed to future penalties based upon future changes 
in federal standards. 

OCEA argues that dectric utilities should not get credit for energy savings for 
customer-installed measures, appliances, or equipment that are mandated by law. OEC 
and OCEA assert that the intent of SB 221 is to spur investment in energy effidency 
measures that would not otherwise be undertaken. They recommend that the savings for 
any measures implemented by the utilities or mercantile customers that exceed energy 
codes or other mandatory standards be counted for the reasonable lifetimes of the facilities 
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in question, but in no instance should credit be given to a measure that merely matches 
what the electric utility is otherwise required by law to do. 

We have changed the provision of proposed Rule 39-04(C)(l) which is now 
incorporated in new Rule 39-05(D) to prohibit only the coimting of those measures that are 
subjed to energy performance standards requfred by law, induding those embodied in the 
Energy independence and Security Art of 2007. We see no reason to credit elertric utilities 
for benefits of measures that would have happened regardless of thefr efforts. Under the 
new rule, the replacement of incandescent lighting with compart florescent ligihting 
program would count now, but not after such measures become requfred under the 
Energy Independence and Security Art of 2007 

FirstEnergy also proposes that a new provision be added to clarify that affiliated 
electric utilities may use a total Ohio benchmark, rather than being forced to comply with 
company-spedfic targets and reporting. We find no statutory support for this suggestion. 
The energy effidency program requirements of Section 4928.66, Revised Code, expressly 
apply to eledric disfribution utilities. We can find no provision that would allow the 
benchmarks to be m d on a consolidated basis. 

4901;l-39-05 Recoverv mechanism; 

Before spedfically addressing the comments on Rule 39-05, we note that this rule 
will be renumbered as Rule 39-07 in the attached rules. 

DP&L and FirstEnergy assert that there is no statutory authority for the 
conditioning of program cost recovery under proposed Rule 39-05(A) upon the approval 
of the electric utility's long-term forecast and bendhmark reports. The electric utilities also 
argue that the provision would create an unlawful regulatory structure that would requfre 
an electric utility to initiate programs to meet targets that will soon be in effert, but woidd 
delay any recovery to some future time or even disallow recovery if a bendimark report is 
disallowed or a target is narrowly missed. DP&L also argues that the proposed rule is 
invalid because it would diminish the eledric utility's right of recovery under Section 
4928.143P), Revised Code. 

OCEA objeds to the proposed elimination of approval of the electric utility's long-
term forecast and benchmark reports as a prerequisite of cost recovery. OCEA argues that 
the LTFR review is the proper planning venue for resource plans, and recommends that a 
comprehensive IRP be filed by all Ohio electric utilities every year. OCEA contends that 
cost recovery for new generation sources or for long-term power purchase contracts 
identified by utilities in their dectridty security plans (ESP) should not be approved 
absent a demonstration that such resources are least-cost and reasonable risk resources as 
determined in the LTFR process, and result in compliance with benchmarks under SB 221. 
Given the expedited nature of the various electric utility ESP cases, OCEA argues that 
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approval of those plans should not commit Ohio ratepayers to long-term resource 
acquisitions without the benefit of review of an elecfric utility's forecast and IRP 
requirements under Chapters 4901:5-1,4901:5-3, and 4901:5-5. 

New Rule 39-07(A) addresses these concerns by conditioning recovery upon 
approval of the elecfric utility's program portfolio plan under new Rule 39-04, rather than 
the LTFR and the benchmark report. We believe this resolution provides suffident review 
to protert Ohio ratepayers while minfrnizing the delay in recovery and thereby 
encouraging investment in energy effidency and peak-demand reduction programs 
consistent with the intent of SB 221. Any such recovery will be subjert to annual 
reconciliation under new Rule 39-07(A). 

New Rule 39-07(A) also clarifies that rate adjustment mechanisms must established 
pursuant applicable ratemaking statutes and procedures, fri addition to traditional rate 
case proceedings, recovery could be provided through a revenue decoupling mechanism 
that aligns the electric utility's finandal interests with helping thefr customers use energy 
more effidentiy under Sections 4928.143(B)(2)(h) or 4928.66(D), Revised Code. To the 
extent not otherwise authorized, an eledric utility could seek recovery of peak demand 
reduction and energy effidency program costs under Section 4905.31(E), Itevised Code. 

FirstEnergy contends that the term "potential" should be changed to "actual" with 
resped to the shared savings referenced in Rule 39-05(A), FfrstEnergy asserts that the 
amount of shared savings will be known, so that no potential amounts should be used for 
the calculation. We have modffied our new Rule 07(A) to eliminate the word "potential," 
but we also note the change in the process under Chapter 4901:1-39 diould result in 
recovery upon plan approval, subjert to recondliation in the Commission's verification of 
energy savings and peak demand reductions. 

The electric utilities also object to the wording of Rule 39-05(A)(l), as creating an 
unnecessary potential for future litigation over the recovery of fransmission and 
distribution infrastructure investments that reduce line losses but that also enhance 
reliability. DP&L asserts that the proposed rule is inconsistent with Section 
4928.143(B)(2)(h), Revised Code, which ^lows an elecfric utility to request single issue 
ratemaking treatment for infrastructure improvements while expressly requiring the 
Commission to examine the reliability of tiie electric utility's distribution system in 
approving such request. FirstEnergy contends that recovery should not be dep>endent 
upon the purpose for which the investment is made. DP&L suggests tiiat the phrase "if 
such investments are foimd to reduce line losses".be substituted for the proposed 
language: "limited to the portion of those investments that are attributable to energy 
effidency purposes as opposed to reliability or markd purposes." 

OCEA disagrees with the electric utilities' proposed revision, and recommends that 
all transmission and distribution investments be recovered in a traditional distribution rate 
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case or, as permitted in Section 4928.143(B)(2)(h), Revised Code, under an infrastructure 
modernization plan, but that recovery of those investments not appear in any energy 
effidency rider or energy effidency cost category. 

Revised Rule 39-07 must apply to both eledric utfliti^ with an ESP that authorizes 
single issue ratemaking for transmission and distribution infrastructure improvements 
under Section 4928.143(B)(2)(h), Revised Code, and to utilities whose rates have not been 
set pursuant to that provision. The Commission cannot by rule expand its statutory rate 
making authority. Thus, revised Rule 39-07(A)(l) clarifies that recovery for such 
infrastructure improvements as energy effidency or demand reduction program costs 
should be limited to invratments that are attributable to and undertaken primarily for 
energy effidency or demand reduction purposes. Nothing in this rule prohibits utilities 
from seeking recovery for additional transmission and disfribution improvements 
ptusuant to Section 4928.143(B)(2)(h), Revised Code, or other applicable rate making 
statutes. 

With respect to Rule 39-05(A)(2), now beuig adopted as Rule 39-07(A)(2), DP&L 
requests darffication that only a partial exemption should be allowed for integrated 
mercantile customer programs, with such exemption being in proportion to the amount of 
thefr load saved in rdation to the then-current armual energy effidency and demand 
reduction target. DP&L asserts that a mercantile customer should not be allowed to avoid 
the entfre energy effidency program charge assessed by the electric utility each year 
through the implementation of a program which produces only minimal savings. 

The Commission believes that a partial exemption may be appropriate where 
mercantile customer energy savings and peak demand reductions, as a percentage of the 
customer's baseline period energy use and peak demand, are significantiy below the 
utilit3r's applicable energy effidency and demand redurtion requfrements. We will review 
applications for exemption on a case-by-case basis. 

FirstEnergy proposes new sections to this rule to expressly state that cost recovery 
approved under this rule is not by-passable except under the mercantile customer 
exemption under the following rule, and that such cost recovery may be allocated across 
all customers of the utilities within the same holding company system. As a general rule, 
the Commission will consider this to be non-by-passable, but reserves the right to review 
this issue on a case-by-case basis. Moreover, we find no statutory authority for allocation 
of energy effidency and demand reduction costs across affiliated operating companies. 

4901;l-39-06 Commitment for integration by mercantile customers 

Before spedfically addressing the comments on Rule 39-06, we note that this rule 
will be renumbered as Rule 39-08 in the attached rules. 
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DP&L contends that proposed Rule 39-06(A) should be modffied to coordinate the 
benefits to a mercantile customer from partidpation in a PJM or MISO demand reduction 
program with those available through an electric utility's demand response program. 
DP&L asserts that a mercantile customer, or suppHer to it, should be able to obtain the 
benefit of payments from PJM for partidpation in a PJM demand reduction program, or 
avoid paying a share of costs assodated with the electric utility's demand reduction 
programs, but not both. DP&L also requests clarification on the verffication of customer-
provided impacts, and that an electric utility wiU not be penalized for any customer failure 
to meet program targets, fri any event, DP&L asserts, any finandal benefit to a customer 
should not exceed the produrt of the energy effidency surcharge and the customer's 
baseline usage. 

We have required that mercantile customers enter into spedal arrangements 
wherein all communications, protocols, and consequences for noncompliance are 
identified. In our March 18, 2009 opinion in Case No. 08-917-EL-SSO, the Commission 
recently indicated that we will consider customer partidpation in PJM demand reduction 
programs as a separate matter. Pending the outcome of that proceeding, we wili consider 
participation in PJM demand reduction programs on a case-by-case basis an application 
proposes to incorporate partidpation in PJM programs into the electric utility's demand 
reduction programs. 

With respect to proposed Rule 39-06, AEP contends that agreements with 
mercantile customers will be forward-looking in nature and relate to foture energy 
redurtions and demand reductions assodated witii customer-sited capabilities and 
resources. AEP critidzes the proposed rule for assuming a retrospedive accounting can be 
performed, while in most instances, AEP experts that only projeded events and results 
will be available. As described above, the new reporting requfrements recognize the 
forward-looking nature of future energy effidency and peak-demand reductions and 
provide for recondliation when actual impacts have been measured and verffied. 

With respert to proposed Rule 39-06(D), FirstEnergy advocates the adoption of a 
new energy effidency credit rule whidi would create energy effidency credits that could 
be used for compliance with energy effidency benchmarks at any time over the life of the 
initiative or projed, similar to the renewable energy credits proposed in Chapter 4901:1-40. 
FirstEnergy asserts that such a rule would enhance the process of tracking and reporting 
compliance under SB 221 energy effidency requirements by way of standard reporting 
tools such as the PJM Generator Atfribute Tracking System, and would ensure that energy 
effidency efforts that go beyond the statutory requirements are not unnecessarily sfranded 
in that year. 

While the Commission is open to the construd of energy effidency credits, we are 
unaware of any accreditation regime currentiy operating in Ohio. The energy effidency 
rules adopted herein do not prevent or predude tiie use of energy effidency credits and 
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should such a regime be created, we may reconsider FirstEnergy's suggestioru In any 
event, the banking provisions in new Rule 39-05(E) should alleviate any concern about 
achieving more energy savings than required in any given year by allowing electric 
utilities to carry over savings in excess of the current benchmark to the future/following 
years. 

Additionally/numerous darifying language changes were suggested for proposed 
Rule 39-06, and many will be incorporated into the rule we adopt as Rule 39-08. We note, 
however, that some comments sought to extend the statutory provisions applicable to 
mercantile customers to residential or other customers, while others raise concerns that 
this Commission is attempting to expand our jurisdidion to indude mercantile customers. 
The statutory provisions regarding commitment for integration are expressly limited to 
mercantile customers and, while our jurisdiction remains focused on eledric utilities, those 
mercantile customers who wish to avail themselves of the benefits of integration will need 
to cooperate with the elertric utility and this Commission as sd fortii in this rule, and will 
thereby become subjed to certain compliance and verification proceedings. 

OCEA argues that it will be im^possible for the Commission to administer this 
regulation if any mercantile customer projert complded in any prior year is eligible. The 
purpose of Section 4928.66, Revised Code, is that utilities implement programs that 
achieve significant energy savings and demand reductions beyond what would have 
occurred in the absence of such programs. Revised Rule 39-08(B)(4)(d) darifies that the 
ordinary turnover of mercantile customer equipment to equipment that is standard within 
the industry is not subjed to incorporation in utility programs. The revised Rule calculates 
mercantile custodier savings and demand reductions based on the difference between the 
customer's capabilities and the energy use or peak demand produced by induding 
standard new equipment and practices used to perform the same functions. 

The Commission has clarified how mercantile customer energy savings and peak 
demand reductioi^ will impad utility baselines. Revised Rule 39-08(B)(4)(d) better refleds 
the language and purpose of the statute. Under the revised Rule, a reduction in energy 
use or demand, which is a negative quantity, is exduded or subtraded from the utility's 
baseline. Subfradfrig a negative number mathematically increases the utility's baseline by 
the amount of the customer's redurtion in energy use or demand. The revised Rule avoids 
double counting the mercantile customer's energy savings or demand reduction, once to 
the extent the customer's lower usage is already reflected in the utility's baseline and again 
if the reduction is incorporated into the utility's program. It avoids overstating the impart 
of mercantile customer reductions and diluting the energy effidency and peak demand 
reduction standards 

The first program portfolio filing is requfred by January 1,2010. It must indude the 
assessment of potential. This provides suffident lead-time to develop the assessment of 
potential and to prioritize programs that may comprise the initial portfolio such that the 
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least cost opportunities may be exploited first. We believe that updating the portfolio of 
programs every three years strikes a balance between adjustments such aa allowing 
programs to mature and bear fruit before considering thefr natural oondusion and 
planning for new programs on the one hand, and timely responsiveness on the other hand. 

The initial benchmark report is due within sixty days of the effective date of this 
rule. Given the process requirements, this should afford electric utilities Plough time to 
calculate the baselines and benchmarks, and also provide staff and interested parties time 
to review these calculations prior to thefr use in any additional filings. Subsequent 
program portfolio status reports are requfred every April 15th for two reasons. First, it 
allows the electric utilities time enough to gather, aiudyze, and present data and 
information on the programs' imparts and whether they are suffident for the electric 
utility to be in compliance with benchmarks. Second, the timing of April 15th coinddes 
with the fifing ofLTFRs, andlRPs. The LTFR and IRP both provide context for considering 
the imparts of energy efficiency and peak demand reduction programs. It is also required 
that baselines be set using forecast data and information. By filing them simultaneously, 
the transparency of setting the baselines is enhanced because all stakeholders can see the 
derivation and basis for calculating the baselines. 

Chapter: 4901:1-40 Alternative Energy Portfolio Standard 

LS Power suggests that the Commission should incorporate within Chapter 4901:1-
40 a competitive procurement requfrement under which elertric utilities procuring 
alternative energy resources must employ a Commission-designed or approved request-
for-proposal (RFP) process, designed to plainly show all market partidpants that the 
process is fafr. LS Power suggests that, at a minimum, an electric utility should not be 
allowed to demonsfrate that the cost cap under Sedion 4928.64(C)(3), Revised Code, has 
been exceeded, or that the elertric utility is prevented by force majeure from complying 
with the renewable mandate under Sertion 4928.64(C)(4), Revised Code, without evidence 
of conditions throughout the entire renewable resource market and that sudi a showing 
cannot be made without the elertric utility having employed an effective, Commission-
designed RFP process. 

The Commission would note that 40-06(A)(l) requires electric utilities or dertric 
services companies seeking a force majeure ddermination to demonstrate that they have 
pm^ued aU reasonable compliance options, induding spedfically REC solidtations. In 
addition, both 40-07(A)(2) and (B)(2) requfre that electric utilities or dedric services 
companies pursue all reasonable compliance options prior to seeking relief under the cost 
cap provisions. 
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4901:1-40-01 Definitions 

The Competitive Suppliers suggest that the definition for "biologically derived 
mdhane gas" be amended to add the phrase "induding but not limited to munidpaUy 
owned landfills" immediately after "landfill methane gas." The proposed revision creates 
a redundancy and is, therefore, not requfred. 

In its comments, Vertus suggests a fist of feedstock materials be included under the 
definition of "biomass energy" but also seeks to exdude agricultural and tree crops. 
OCEA and the Wind Advocates also support the exduaion of forest and agricultural crops 
from the definition, and urge that the exdusion extend to forest and agricultural crop 
residues or by-produds derived from federal lands or land that was not deared prior to 
enactment of SB 221. In reply comments, AMP-Ohio, DP&L, the Farm Bureau, and New 
Generation disagree with these proposed exclusions. Duke suggests that "biomass 
energy" should indude clean demolition and consfruction material. 

We note that Section 4928.01(A)(35), Revised Code, lists biomass energy as a type of 
renewable energy resource but does not spedfically define the term. The Commission 
believes that it is important to indude energy crops as potential sources in the definition of 
biomass energy. Excluding agricultiiral or tree cxops from the deiirdtion of biomass 
energy, as Vertus suggests would predude the use of ceUulosic biomass feed stocks under 
research and development today, such as fast growing varieties of free and agricultural 
crops under regular harvest for conversion to bioenergy. Biomass energy crops may 
include trees, shrubs, and grasses that have envfronmental and land-use benefits induding 
use of marginal agricultural and reclaimed land, potentially lower energy and produdion 
inputs, and carbon sequestration. 

With regard to wood biomass resources, the Commission believes the definition of 
biomass should include waste streams, such as wood and paper manufacturing waste, 
urban wood and tree residues, forestry residues from continuing forest management and 
harvest operations, or other land dearing. However, the Commission also conditions the 
use of forest resources upon sustainable forest management operations. Rule 40-04(E) 
infroduces a certification process in which spedfic resources or technologies, induding 
consideration of fuel or feedstock as applicable, wiU be evaluated. As indicated by 40-
04(E)(2), such process would indude the potential for interested persons to intervene and 
request a hearing. 

The Competitive Suppliers suggest that the definition of "dean coal technology" be 
revised as follows: 

"Clean ooal technology" means a carbon-based produrt that is chemically 
altered before combustion to demonsfrate a reduction, as expressed in ash, in 
emissions of nitrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or 
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sulfur trioxide in accordance with American sodety of testing and materials 
standard D1757A or a reduction in mdal oxide emissions in accordance with 
standard D5142 of that sodety, or clean coal technology that include the 
design capability to confrol or prevent the emission of carbon dioxide, which 
design capability the commission shall adopt by rule and shall be based 
economically feasible best available technology or, in the absence of a 
determined best available technology, shall be of the highest level of 
economically feasible design capabUity for which there exists generally 
accepted sdentific opinion. 

OCEA requests that the Commission adopt the definition of a dean coal facility that 
is used in Illinois. OCEA notes that "dean coal technology" as defined in Section 
4928.01(A)(34)(c), Revised Code, expressly authorizes the Commission to adopt spedfic 
design capabilities based on economically feasible best available technology or generally 
accepted scientific opinion. OCEA criticizes proposed Rule 40-01(F) for merely defining 
"dean coal technology" in the same manner as the statute, which could allow a proposed 
project to designate itself as a clean coal technology based upon a statement of its design 
capability without having removed a single pollutant from the afr. To corred this 
defidency, OCEA recommends that proposed Rule 40-01(F) should be revised to indude 
specific design capability standards. 

The Commission recognizes its statutory authority to adopt spedfic design 
capabilities for clean coal technologies under Section 4928.01(A)(34)(c), Revised Code. We 
believe, however, that the definitions and processes contained in 40-01(F), 40-04(E) and 41-
03(C) provide adequate guidance to meet these statutory requfrements.. 

Duke suggests that the term "co-firing" in proposed Rule 40-01(G) should be 
broadly construed to indude the use of alternative fuels where a cost benefit analysis 
demonstrates long-term benefits for consumers. OCEA recommends that the proposed 
rule be revised to parallel the Commission's proposed qualification on the use of biomass 
energy as a qualifying renewable energy resource in proposed Rule 40-04(A)(6). The Wind 
Advocates suggests that the fud source should dictate what portion of the output should 
qualify as advanced or renewable. We generally agree, as fuel inputs should be measured 
by estimated energy content rather than volxmie or some other measure. We are, 
therefore, adding additional language to this definition to darify that the amount of 
dectridty output from a co-firing fadlity that wiU qualify as a renewable energy resource 
will be determined by the proportion of energy input from a renewable energy resource. 

Duke asserts that the definition of "deliverable into this state" should indude 
fadlities within the PJM and MISO transmission organizations so long as the electric utility 
or provider can demonstrate an avaflable fransmission path. FfrstEnergy and the 
Competitive Suppliers urge that the PJM and MISO areas be induded without 
quaHfication. DP&L argues that, since both PJM and MESO requfre a study to be 
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performed prior to the interconnection of any generation source they operate, the 
Commission can assume that output from a new generation fadlify is deliverable 
throughout PJM or MISO subjert only to emergendes or congestion pricing. DP&L also 
contends that the term be expanded to apply to both electridty and a renewable energy 
certificate (REC) as deffried later in this rule. In addition, DP&L suggests that, for fadlities 
outside Ohio, in contiguous states, and in PJM's or MISO's footprint, the demonstration 
should focus on a potential transmission confrart path rather than a physical path since 
electricity flows along the path of least resistance, whereas purchase power confracts 
regularly assume a "contrad path" that is counter to the physical flow of electrons. In any 
event, the demonsfration should only requfre the possibility of a transmission contrad 
path, not actual executed confrarts. DP&L maintains that tiiis expanded definition will 
promote the least-cost and most effident options for purchasing renewable power, and is 
consistent with the reality of how RECs are bought, sold, and retfred. 

While some comments urge this Commission to expand the definition of 
"deliverable into this state" to indude any generation originating within the PJM or MISO 
transmission systems, we bdieve a demonsfration of delivery via a power flow study 
and/or deliverahflity study should be necessary, although not to the extent of requfring 
signed contrarts. With that darffication, we do not find any need to revise proposed Rule 
40-01(1). 

Several comments were made regarding the definition of "distributed generation" 
in Rule 40-01(L). Some of these proposals focus on the location in the electric system and 
ownership of the generator, while otfiers reference t3rpes of generation equipment. Taking 
into consideration these comments, the Commission has darified iiie definition of 
"distributed generation," to reflert that it is generation located on-site whether owned by 
the customer or a thfrd party. In addition, we believe it may be helpful to clarify our views 
on ownership of any RECs in distributed generation applications. It is the Commisaon's 
belief that RECs should bdong to the owner of the equipment that produces the electridty 
underljdng the RECs, unless there is contractual language that dirtates otherwise. 
Therefore, in a net mdering scenario, a resident owning and employing a qualffied 
resource would retain any daim to the assodated RECs unless ownership was otherwise 
established in a contrad. Such RECs caimot automatically be daimed by the elertric 
utility. 

With regard to Rule 40-01(M), AEP, FirstEnergy and Duke objert to the proposed 
definition of "double counting" as lacking statutory authority, and they suggest there is no 
rationale for prohibiting a single resource, such as a solar panel, from being used for both 
energy effidency and renewable energy requfrements. They maintain that energy savings 
should be able to be counted toward both the 25 percent alternative energy mandate as 
well as the 22 percent energy effidency mandate. FfrstEnergy argues that these statutory 
goals are not mutually exdusive, but that, if more requfrements can be satisfied with less 
investment, such practice should be encouraged, not discouraged. 
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DP&L agrees that a prohibition should exist to prevent double counting of the same 
resource by two different entities, but seeks clarification that such a prohibition would not 
extend to the use of a resource to comply with multiple requfrements imposed by two 
different governmental entities, such as similar state and federal requirements- DP&L also 
requests clarification regarding the references to produrt offerings and marketing claims, 
asserting that if an electric utility buys a REC and is compensated through a green energy 
tariff, the costs would not also be recoverable through a rider to recover SB 221 compliance 
costs. 

With resped to staff's proposed definition of "double counting" of energy effidency 
and demand-side management efforts towards the requfrements of both Sections 4928.64 
and 4928.66, Revised Code, the Commission does not believe that it is appropriate to 
recognize the spedfic benefits of these activities under both requfrements simultaneously. 
Similarly, in a voluntary green pricing program under whidi an elertric utility is fully 
compensated by its tariff rate, RECs which are acquired for such program should not also 
qualify toward compliance with the alternative energy portfolio standards in Section 
4928.64, Revised Code. We have also darified that it is not permissible to coimt renewable 
generation if the REC associated with that generation can be transferred and used for a 
different purpose. However, in the evfflit that a national portfolio standard is enaded, it is 
not our intent to require an additional layer of compliance above any potential national 
renewable or advanced energy standard. 

As proposed, "fully aggregated" would mean that "the renewable energy credit 
shall retain all of its atfributes, induding those pertaining to afr emissions, and that 
specific attributes are not separated from the renewable energy credit and sold 
individually." DP&L suggests that the term "environmental" be inserted before 
"attributes" in both instances, to darify that a REC may be purchased separately fix>m the 
energy output, but that a single renewable megawatt-hour (MWH) cannot be separated 
into multiple compfiance credits (such as SO2 RECs, NOx RECs, carbon RECs, d c ) . 

FirstEnergy opposes the proposed definition. It argues that, to be consistent with 
other states, a REC should be a separate attribute from energy, capadty, and ancillary 
services, and any other current or future attribute associated with the MWH of renewable 
energy that resulted in the RECs creation. 

The Compditive Suppliers suggest that a new definition for "green attributes" be 
added to describe the benefits of renewable generation. That proposed definition 
provides, in part, that "green atfributes" mean any and aU credits, benefits, emissions 
reductions, offsets, and allowances, howsoever entitled, attributable to the electric 
generation fadlity and its displacement of conventional energy generation/production. 
They propose that "fully aggregated" be modffied to mean that tiie REC will retain all of 
its green attributes. 
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The definition we are adopting in this proceeding in Rule 40-01(T) clarifies that 
environmental atfributes may not be unbundled from the REC and sold individually, 
although the credit may be unbundled from the electridty with which the REC was 
originally assodated. 

Staff defined "renewable energy credit" in Rule 40-01(DD) to mean the fully 
3g8^6g3ted attributes assodated with one-megawatt hour of electridty generated by a 
renewable energy resource. FfrstEnergy proposes an alternative definition it bdieves to be 
dearer and more flexible: "'Renewable energy credit' represents one megawatt hour of 
renewable energy generation, whether self-generated, purchased along with the 
commodity, or separately through a tradable instrument." 

Although SB 221 does not spedfically address the uribimdling of RECs, Section 
4928.65, Revised Code, does indicate that RECs can be used for compliance. The 
Commission believes that the unbimdling of RECs from the assodated electricity is 
consistent with the legislation and should result in lower costs of compliance. 
Accordingly, we will add language to darify the definitions of "fully aggregated" and 
"renewable energy credit" in tiiis rule. 

Duke suggests that the definition of "wind energy" should be revised to indude 
energy storage such as compressors that store compressed afr for daytime energy 
production or peaking purposes. As discussed in 40-04(A) below, the Commission 
acknowledges the potential benefits of energy storage systems, but we do not believe tiiat 
energy storage, by itself, automatically constitutes a renewable energy resource, without 
qualification. 

The Competitive Suppliers suggest that a new definition for "annual report" he 
added to denote the detailed information requfred to be filed by the electric utilities 
pursuant to Section 4905.14, Revised Code, and by elecfric service providers imder Section 
4928.06, Revised Code. While the rules adopted in this order provide for a number of new 
or expanded reports, we do not believe any reference to the annual reports filed pursuant 
to Section 4905.14, Revised Code, need be included in this chapter. 

4901;l-40-03 Requirements 

DP&L suggests amending proposed Rule 40-03(A) to darify that it is not to be read 
as conflirting with tiie definition of "deliverable into tiiis state" in Rule 40-01(1), above. 
DP&L also suggests that the phrase "induding solar energy resources" in Rule 40-
03(A)(2)(a) be deleted to darify tiiat SB 221 does not require half of all solar energy 
resources to be from Ohio facilities. Further, DP&L contends that Rule 40-03(A)(3) is in 
potential conflid with Section 4928.143(B)(2)(c), Revised Code, which provides for a non-
by-passable charge for any type of generation resource that meets certain criteria and is 
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found to be needed pursuant to an integrated resource plan. DP&L suggests modifying 
this paragraph to identify this statutory exception. 

Duke suggests that this provision should be amended to spedfy that only energy 
costs incurred by the eledric utility in complying with the alternative energy portfolio 
standard are avoidable by a choice customer. Duke asserts that an unavoidable capadty 
charge is necessary to meet the Ohio mandates, and that utilities will not invest in 
significant renewable capacity additions without an unavoidable capadty charge such as 
expressly provided under Sections 4928.143(B)(2)(b) and (c), Revised Code. 

The rule we are adopting in this order will be modified to refled some of the 
suggested changes to harmonize the definition of "deliverable into this state" in Riile 40-
01(1) with this provision. 

As with proposed Rule 39-04, the issue of whether a "rolling average" should be 
used to compute the three-year base period was also raised by the utilities for proposed 
Rule 40-03(B). The issue is whetiier the baseline period should be 2006 through 2008 (the 
three years prior to January 1, 2009), or a "rolling average" under which the three years 
used to calculate the base period would change each year. The utilities argue that the use 
of a rolling average would result in a compounding effed that would, over time, make the 
targets impossible to achieve. In the alternative, DP&L suggests that the Commission 
could use a rolling three-year period, but make adjustments to diminate the compounding 
effed. In addition, DP&L asserts that electric utilities who are members of PJM should use 
the peak demand set by PJM for billing purposes in determining the appropriate baseline. 

As noted above, the Commission believes that the most reasonable interpretation of 
SB 221 requires a "rolling average" to be used, although an elecfric utility is not preduded 
from requesting reasonable adjustments at the time it files its report. 

FirstEnergy contends that the proposed Rule 40-03(B) unfafrly spreads the 
responsibility for compliance to companies that have been operating in tiie state where 
significant shopping has occurred. It further contends that Rule 40-03(B) fails to address 
the situation where suppliers default or move out of state. FirstEnergy suggests several 
changes to Rule 40-03(B), The Commission finds FirstEnergy's proposed changes would 
add a level of complexity that it has not shown to be necessary or requfred by the statute.. 

Several comments objert to the provision that excused new competitive providers 
from complying with the portfolio standard requfrements in their first year of service 
because new providers would not have any sales history during the applicable baseline 
period. The Competitive Suppliers argue that this provision would greatiy disadvantage 
those suppliers currentiy operating in Ohio, and suggest that thefr prior sales be 
"grandfathered" by only counting sales on a prospective basis, to effectivdy levd the 
playing field with new entrants. 
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The Commission recognizes that this proposed provision may represent an unfafr 
advantage for a new provider. Therefore, we have revised the rule to require a new 
compditive provider to projed sales for their first year. The projection wfll be used as the 
baseline calculation during its initial year of operation in the state. 

With regard to proposed Rule 40-03(C), Duke contends that the 15-year planning 
horizon is not practical and should be reduced to five years. FfrstEnergy asserts thatthere 
is no statutory basis for this provision beyond an annual filing for review of compliance 
with the most recent applicable benchmark under Section 4928.64, Revised Code. Duke 
suggests that the plan should also be incorporated into an existing forecast or resource 
plan process to avoid duplication of reporting requirements, FfrstEnergy argues that such 
a long-term filing poses a significant burden for little apparent value, and contends that 
information regarding an elecfric services company's supply portfolio is confidential and 
should not be made public. 

The Competitive Suppliers also complain that the proposed 15-year plan is not a 
practical requfrement for elecfric services companies, since they typically enter into short-
term contrads and are unable to predid with any meaningful degree of certainty what 
their customer load will be beyond the foUowfrig year. They suggest a one-year planning 
period would better refled the business model for these providers. 

The Competitive SuppEers also suggest that new subsections D through F be added 
to Rule 40-03 to detail a one-year planning and annual compliance report filing for eledric 
services companies that would be afforded confidential treatment for a three-year period 
without any requirements of motion or entry under Rule 4901-1-24,0.A.C. 

Numerous comments on paragraph (C) of proposed Rule 40-03 have led us to 
darify that the plan will be formally dockded and to adopt a shorter ten-year planning 
horizon. These changes are more consistent with the proposed IRP requirements, with an 
expertation that efforts under both sections will be dosely coordinated. The Commission 
also acknowledges, in response to several comments, that the contents of the plan are 
nonbinding. Compliance with the alternative energy portfolio standard requfrements is 
e>^erted to be dynamic, and therefore a forward-looking compliance plan is expcrted to 
be revisited and updated as new information becomes available. The plan contents were 
also revised to gather more targeted information to be used, in part, for the development 
of the annual reports that the Commission is requfred to provide to the General Assembly 
under Section 4928.64(D)(1), Revised Code. 

4901;l-4Q-04 Qualified resources. 

Proposed Rule 40-04(A) identifies qualified resources for meeting renewable energy 
resource benchmarks. Duke contends that the term "biomass energy" and its 



08-888-EL-ORD -33-

measurements should always include biologically derived methane gas, with or without 
co-firfrig, to be consistent with Sertion 4928.01(A)(35), Revised Code. 

FirstEnergy asserts that this provision contains limitations in conflid with express 
language of the statute under Section 4928.01(A)(35), Revised Code, which defines a 
"renewable energy resource" to indude a "storage facility that wiU promote the better 
utilization of a renewable energy resource that primarily generates off peak." FfrstEnergy 
argues that wind is dearly a renewable resource that primarily generates off peak, and 
since a storage fadlity has the imique capability to move generation in time from off-peak 
to on-peak, such storage clearly provides for better and more effective renewable energy 
utilization. FirstEnergy contends that such a storage fadUty will promote the better 
utilization of a renewable energy resource that primarily generates off peak by allowing 
control of a fadlity which would otherwise be an undependable source, by enhancing the 
value to customers and the resource owner in delivery power to the marketplace at 
optimal times, and thereby encouraging further investment in and development of wind 
resources. 

Although the Commission acknowledges the potential benefits of energy storage 
systems, we do not believe that energy storage, by itself, automatically constitutes a 
renewable energy resource without qualffication. The Commission also deems it 
appropriate to modify Rule 40-04(A) to clarify that solid waste energy must go beyond 
trash-burning and to eliminate limitations on biomass energy and fuel cells as qualifying 
resources. 

OECA recommends a modffication to Rule 40-04(B)(l) to clarify that any 
modification to an electric generation facility will qualify only if the facilities total annual 
carbon dioxide emissions do not increase. We agree that Section 4928.01(A)(34)(a), 
Revised Code, permits generator modifications to qualify only if the increase in output is 
achieved without additional carbon dioxide emissions. We have revised the rule to ensure 
that this requirement is met. 

Several comments seek darffication to determine if the Commission intends to 
recognize incremental or total generation from certain facilities under Rule 40-04(B). We 
find this concept adds value in some instances, and we have added language to indicate 
when an incremental benefit would be recognized. 

Proposed Rule 40-04(C) lists the mercantile customer-sited resources that may be 
qualified resources for meeting electric utilities' annual renewable energy resource 
benchmarks or advanced energy resource benchmarks. The Competitive SuppEers 
contend that this provision should be expanded to allow new or existing mercantile 
customer-sited resources to count toward meeting renewable and advanced energy 
benchmarks for eledric service providers, as wefl as electric disfribution utilities. They 
argue that the staff- proposed rule would put them at a competitive and finandal 
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disadvantage, and that there is no reason to preclude electric service providers from 
counting these resources toward their benchmarks. We find tiiat the Competitive 
Suppliers' suggestion is not supported by the statute. Sedion 4928.64(A)(1), Revised Code, 
limits the ability of mercantile customers to commit advanced energy resources or 
renewable energy resources "into the electric distrihtrtion uUlity^s demand-response, 
energy effidency, or peak demand reduction programs...". [emphasis added] 

The Competitive SuppEers also assert that biologically derived methane gas should 
be included as a quaEfied resource under Rule 40-04(C). We note that biologically derived 
methane gas is expressly listed as a qualified renewable resource, under Section 
4928.01(A)(35), Revised Code, and is, therefore, a qualified renewable resource under Rule 
40-01 (EE). Further, the definition of "biomass energy" in 40-01(E) indudes language 
pertaining to biologically-derived methane gas, 

Several electric utilities objed to the prohibition against double-counting in the 
proposed rule as being without statutory basis or reasonable basis. They contend that a 
single resource, such as a solar panel, should count toward both the 22 percent energy 
savings mandate by the year 2025 under Section 4928.66, Revised Code, and the 25 percent 
alternative energy resource mandate by the year 2025 under Section 4928.64(A)(1), Revised 
Code. They note that Section 4928.64, Revised Code, expressly states that advanced 
energy resources indude energy effidency, while the statutory definition of "advance 
energy resource" under Section 4928.01 (34)(g), Revised Code, spedfically indudes DSM 
and energy efficiency resources. Therefore, they argue. Staff's proposed rule must be 
revised to permit energy effidency program results to be counted toward both the 
alternative energy benchmarks as weU as the energy effidency benchmarks. 

As noted in our discussion of Rule 40-01(M) above, the Commission beEeves this 
rule appropriately prohibits the double-counting of single resource toward compliance 
with the requfrements of both Sections 4928.64 and 4928.66, Revised Code. However, in 
the event that a national portfolio standard is enarted, it is not our intent to requfre an 
additional layer of compEance above any potential national renewable or advanced energy 
standard. 

Proposed Rule 40-04(D) provides that an elertric utiEty or eledric services company 
may also use RECs to satisfy aU or part of a renewable energy resource benchmark. Duke 
suggests that the proposed rule would allow an electric utiEty to acquire RECs from other 
parts of the country, but requests darification whdher the use of such RECs be 
conditioned upon a demonstration that the energy from the generation source creating the 
purchased RECs is capable of being deEvered into the state of Ohio, We beEeve the most 
appropriate interprdation consistent with SB 221 is to requfre that the use of RECs be 
limited to those assodated with electridty originating in Ohio, or deEverable into this 
state, as defined in Rule 01(1), 
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Multiple comments addressed the Efe of a REC (i.e., the length of time that a REC 
can be banked), with several different interprdations of the language in Section 4928.65, 
Revised Code, being offered. The Commission beEeves that Rule 40-04(D)(3) is consistent 
with the foregoing statutory provision. RECs retained by the original generator have an 
milimited Hfe, while purchased or acqufred RECs wiU have a Efe of five years from the 
date of initial purchase or acquisition. 

We are also adding darffication that only RECs generated after the effective date of 
SB 221 will be permitted for use towards compliance. The Commission does not beEeve it 
is reasonable to utiEze RECs generated prior to July 31,2008, for compEance purposes, and 
has added language to this effert in Rule 40-04(D)(6). 

4901:1-40-05 Annual compliance reviews 

We have substantially changed the review procedures in this rule to more dosely 
reflert the aimual review of compEance process adopted in Chapter 39. 

4901:1-40-06 Force majeure 

We again note LS Power's suggestion to incorporate a competitive procurement 
requirement which would requfre an electric utiEty to demonstrate that it had employed 
an effertive, approved, and fransparent RFP process as a condition precedent for any 
determination that a cost cap was exceeded imder Section 4928.64(C)(3), Revised Code, or 
that the electric utiEty is entitled to force majeure reEef under Section 4928,64(C)(4), 
Revised Code. As mentioned previously, 40-06(A)(l) requfres electric utiEties or electric 
services companies seeking a force majeure ddermination to demonstrate that they have 
pursued aU reasonable compEance options, induding spedfically REC soEdtations. In 
addition, both 40-07(A)(2) and (B)(2) require that elertric utiEties or decfric services 
companies pursue aU reasonable compEance options prior to seeking reEef unda* the cost 
cap provisions. 

No substantive changes were deemed necessary to this rule, and it wiE be adopted 
as proposed. 

4901:1-40-07 Cost cap 

The electric utiEties contend that proposed Rule 40-07 fails to conform to the 
statutory language of Section 4928.64(C)(3), Revised Code, which provides: 

An electric distribution utiEty or an elecfric services company need 
not comply with a benchmark imder division (B)(1) or (2) of this 
section to the extent that its reasonably experted cost of that 
compliance exceeds its reasonably experted cost of otherwise 
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producing or acquiring the requisite eledridty by three per cent or 
more. 

The elertric utilities argue that proposed Rules 40-07(A) and (B) set up two separate 
caps for advanced and renewable benchmarks, respectively, rather than providing a single 
cap. They contend this effectivdy raises the statutory cap from three to six percent. 

The Commission beEeves that the proposed rule regarding benchmarks is the most 
reasonable interpretation of Sertion 4928.64, Revised Code, consistent with the goals of SB 
221. We note that the statutory language quoted above expressly provides that 
compliance is waived under "division (B)(1) or (2)" which indicates that there are two 
separate caps whidi must be appEed. 

FirstEnergy also objeds to the proposed rule's use of the elertric utiEty's 
"reasonably experted generation rate" rather than the statutory language of "reasonably 
experted cost of otherwise producing or acqufring the requisite electridty" to determine 
the cap. 

The Competitive Suppliers contend that it would be difficult for an electric services 
company to comply with this provision as proposed by staff. They note that other states 
use pubEcly available information to determine whether an electric services company has 
exceeded the cost cap for renewable energy, and that New Jersey has proposed to use data 
coEeded by the EIA of the U.S. Department of Energy under Form ElA-826, which 
provides a 12-month average retail price of electricity to ultimate customers in afl sedors 
and is spedfied by state. The Competitive SuppEers suggrat that the EIA-826 data would 
be an appropriate basis for determining whether compefiHve suppliers have reached a cost 
cap in meeting the benchmarks since the prices paid by customers of CRES providers vary 
on a customer-by-customer basis. They also assert that costs incurred by an eledric 
services company in meeting its benchmark obEgation is hig^hly sensitive competitive 
information which should be proteded from pubEc disdosure for a three-year period in 
order to prevent competitive harm. The issues raised by the Competitive SuppEers wiE 
initiaEy be addressed on a case-by-case should any Competitive Suppliers request a 
determination from the Commission regarding" its cost of compEance. Rule 40-07(A)(l) 
and (B)(1) indicate that an electric utiEty or elertric services company maintains the 
burden of proof for substantiating a daim under the ctsst cap provision of the rule. 

Duke argues that propc»ed Rule 40-07(C) should indude capadty as part of the 
renewable compliance costs, and suggests that the cost for renewable energy (and capadty 
if appEcable) be compared to the wholesale market cost of fraditional energy (and capadty 
if applicable) based upon an average price of the portfolio held by the elecfric utility or 
electric service company. Duke asserts that the price of renewable energy may fare better 
in such comparison than the price of renewable capadty, which is signfficantiy more than 
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three percent in excess of the price of fraditional capadty, and that distind treatment of 
energy and capadty wiE encourage additional investment in renewable resources. 

We note that the cost of compEance with benchmarks under this section will refled 
the markd value of a REC. The market value of a REC reflects the unbundled 
environmental attributes of a renewable resource, not the value of energy and capadty. 
We therefore rejed Duke's suggestion. 

FirstEnergy states that proposed Rule 40-07(C) is inconsistent with SB 221 since it 
implies that the three percent cost cap is calculated by comparing the elertric utiEty's total 
generation rate with alternative energy resource expenditures, to the total generation rate 
without alternative energy resource expenditures. FirstEnergy contends that 40-07(C) 
conflicts with the clear statutory language of Section 4928.64(C)(3), Revised Code, which 
uses the phrase "cost of otherwise producing or acqufring the requisite eledridty" 
(emphasis added). FfrstEnergy argues that the use of the phrase dearly indicates that the 
three percent cost should measure the difference in costs on the spedfic generation 
requfred to meet the benchmark, not between the total generation with and without 
alternative energy resources. 

OCEA contends that FirstEnergy's position lacks a statutory basis and appears to 
trigger the cost cap prematurely so that utiEties need not invest in alternative energy 
technologies. OCEA argues that the cost cap is to proted ratepayers from sigiuficant 
increases in their electric biUs and the fafrest way to do that is to assess the cost to 
ratepayers overall rather than isolating "spedfic generation" assodated with meeting a 
benchmark. 

The Commission agrees that the function of the cost cap is to proted consumers 
from significant increases in thefr electric bills. It should be calculated based on a 
comparison of generation costs to med the total consumer electridty requirements. Given 
that different types of generation wiE be dispatched differentiy and have different impacts 
on electricity prices, any attempt to base the cap on a comparison of the "difference in 
costs" of spedfic types of generation would be inherently arbitrary. 

After reviewing the comments of the parties, we find that the most appropriate 
interprdation of the statute provides for two separate three percent cost caps, one for 
renewable energy resources and one for advanced energy resources. As the first 
benchmark for advanced energy does not appear untE the end of 2024, there would only 
be the cap for renewable energy resources, induding solar, for the imjnediate futiu:e. In 
addition, the word "may" in this paragraph and Rule 07(D) wiE be changed to "shall" to 
eliminate uncertainty as to how the cost caps would be implemented. 

Proposed Rule 40-07(D) provides that any costs induded in an unavoidable 
surcharge for construction or envfronmental expenditures of generation resources may be 
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exduded from consideration as a cost of compliance under the terms of the alternative 
energy portfoEo standard. OCEA and AWEA both read the proposed rule as suggesting 
that certain environmental costs covered by Sedion 4928.143, Revised Code, would be 
exduded from the calculation of the experted generation rate exdusive of any reasonable 
compEance costs assodated with the portfolio standard requfrements. They argue that 
such an approach, when applying the percentage cap, would reduce the dollar increment 
available for compEance activities. We are adding language to clarify our intent that costs 
for which a non-by-passable surcharge have been approved should be induded in the 
calculation of the expeded generation rate. However, tii^e costs would not be considered 
a cost of compliance with Section 4928.64, Revised Code, and would not, therefore, 
exhaust any portion of a three percent cap. 

Proposed Rule 40-07(E) provides that compEance with each benchmark shaE be 
achieved up to the point that the three percent increment would be reached. FfrstEnergy 
objerts to the use of the phrase "up to the point" in the proposed rule, as being in conflid 
with the statutory language in Section 4928.64(C)(3), Revised Code, which states that the 
elecfric utility "need not comply" with the benchmarks if the cap is reached. FfrstEnergy 
asserts that there is no legislative contemplation of an "up to" standard for the cost cap 
and the Commission has no power to modify the appEcation of the statute. As OCEA 
points out, FfrstEnergy failed to consider all of Section 4928.64(C)(3), Revised Code. The 
statute provides that compEance is not requfred "to the extent" that costs exceed the three 
percent cap. 

FirstEnergy daims that proposed Rule 40-07(F), which would require compliance in 
a future year by an amount of any undercompEance in a previous year due to the three 
percent cost cap, exceeds the Commission's statutory autiiority and should be deleted. 
DP&L contends that it is error to conclude that there is undercompEance in such 
drcumstance because the eledric utility fully compEed with the statutory requfrement. 
AEP also recommended deleting the proposed paragraph because it has the effed of 
overriding the cap protection spedfically adopted by the General Assembly. The 
Commission believes that the proposed provision is not required to be included in this 
rule, but we are reserving the ri^t to impose such a "catch-up" requfrement on a case-by-
case basis, . 

4901:1-40-08 Compliance payments 

Duke contends that the escalation provision to be applied to forfeitures for 
noncompEance with renewable energy benchmarks under the proposed Rule 40-
08(A)(2)(b) is not expressly provided in SB 221, and should be ddeted. FfrstEnergy 
suggests that if the Commission were to increase compliance payments under proposed 
Rule 08(3)(a), due process requfres that the electric utUity or electric services company 
should be given suffident notice before such action is taken. 
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Contrary to Duke's assertion, the Commission's authority to increase the amount of 
a compEance payment is spedfied in Section 4928.64(C)(2)(b), Revised Code. We do, 
however, note that this Commission intends that reasonable notice would be given in the 
event that such an increase becomes appropriate. 

Chapter 4901:1-41 Greenhouse Gas Reporting and Carbon Dioxide Control Planning 

In addition to the modifications discussed below, a new Rule 40-02 wiE be added to 
spedfy the chapter's purpose and scope, consistent with the Commission's rulemaking 
practice, as discussed above. 

4901;1-41-01 Definitions 

In it comments, Duke suggests that the official titie for "The Climate Registry" in 
Rule 41-01(C) be used in this chapter, but notes that the USEPA may establish its own 
mandatory reporting program, and recommends that the proposed rule be modffied to 
accommodate reporting changes, if appropriate. 

While we acknowledge Duke's concem, we believe Ohio should move forward 
with this initiative and will revisit this issue at such time as a national reporting program 
becomes viable. 

In response to comments from various stakeholders induding tiie dedric utiEties, 
munidpalities, consumer and envfronmental advocates, and private sedor interests, we 
have modified staff's proposed definition of "electric generating faciEty" in Rule 41-01(D) 
to exdude plants of less than 50 MW in capadty. 

4901:1-41-02 Greenhouse gas reporting and carbon dioxide control planning 

As noted above, this rule is being renumbered as Rule 41-03 due to the addition of a 
new purpose and scope rule consistent with the other chapters. 

FirstEnergy asserts that the proposed rule exceeds the Commission's jurisdiction 
and statutory authority, and is inconsistent with Section 4928.68, Revised Code, which 
provides: 

To the extent permitted by federal law, the pubEc utiEties commission 
shaE adopt rules establishing greenhouse gas emission reporting 
requirements, induding partidpation in the cEmate registry, and 
carbon dioxide confrol planning requfrements for each electric 
generating faciEty that is located in this state, is cnxmed or operated Toy a 
•public utility that is subject to the commission's jurisdiction, and emits 
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greenhouse gases, induding fiadEties in operation on the effertive 
date of this section, (emphasis added). 

FfrstEnergy argues that since its operating companies no longer own any generating 
facilities, the reporting requfrements under the proposed rules would faU to FfrstEnergy's 
unregulated affiEate, which now owns tiie plants. FirstEnergy contends that, since these 
fadEties are no longer owned or operated by a pubEc utility that is subjed to the 
commission's jurisdiction, the reporting requirements would not apply. 

FfrstEnergy also suggests that The CEmate Registry's general reporting protocol 
requires further pubEc partidpation and workshops prior to requiring membership, to 
help stakeholders better tmderstand reporting requfrements and provide a more useful 
end produrt. FirstEnergy notes that, if the intent is to obtain greenhouse gas inventories, 
such data is currently available from the USEPA and the proposed reporting would be 
redundant and potentiaEy inconsistent. In fart, FirstEnergy asserts, the Ohio EPA does 
not plan to requfre reporting to The Climate Registry. 

DP&L suggests that further investigation is needed regarding fees and costs 
assodated with The Climate Registry fracking and reporting requfrements, and requests 
that staff convene a series of technical workshops or other proceedings to develop 
appropriate paramders for carbon dioxide control planning. In particular, DP&L suggests 
that a reasonably comprehensive study for controlling CO2 emissions at existing power 
plants could be jointly funded by the eledric utiEties and provide the basis for 
development of additional requfrements. 

As noted above, the Commission acknowledges the various concerns raised in the 
comments, but we beEeve we must begin to address carbon dioxide control planning 
under SB 221. While there may be issues assodated with The CEmate Registry tracking 
and reporting requfrements, we beEeve that compEance with this chapter wiE not prove to 
be unduly burdensome. However, the parties should now have had suffident time to 
e5q>lore the implications of membership in The Climate Registry, and can raise any 
problems on rehearing. Furthermore, we may revisit this issue if a national reporting 
program becomes a viable option or mandatory requirement. 

DP&L contends that the use of the term "environmental control plan" tn proposed 
Rule 41-02(B) (which is new Rule 41-03(B)) is overbroad since the statutory basis is a single 
sentence in SB 221 calling for greenhouse gas reporting and carbon dioxide control 
planning requirements. We disagree with DP&L and beEeve that our adopted Rule 41-
Q3(B) is consistent with the statute. Accordingly, the Commission rejects DP&L's 
proposed modification. 

With respert to controlling emissions of carbon dioxide within the parameters of 
economically feasible best technology included in proposed Rule 41-02(C) (which is now 
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Rule 41-03(C)), FirstEnergy contends that there are no cost effective, commerdaEy 
demonstrated or available control technologies. DP&L also objerts to proposed Rule 41-
02(C) as being an excessively broad and iE-defined mandate, which would requfre 
truckloads of emissions data, engineering schematics, and studies. DP&L also contends 
that the use of the plirase "economically feasible best technology" would require cost 
estimates for each technology, DP&L urges the Commission not to implement proposed 
Rules 41-02(B) or (C) at this time, but to instead convene technical conferences to better 
define the information to be devdoped and filed. 

Comments on this new chapter from the electric utilities and munidpaEties 
questioned the rules' intent to indude facilities, which they deem to be outside the scope 
of the law. Questions were raised by several parties about the definition and inclusion of 
the term "person" as too broad in its appEcation as well as the designated redpient of the 
information sought by the rule. The consumer and envfronmental advocates requested 
inclusion of alternative technologies and harmony with other commission rules. 

After review, the Commission finds that, in general, in yielding a rule that is in the 
best interest of Ohio and its dtizens, it cannot accept the arguments raised. As the 
advocates correctiy point out, if only those under the Commission's traditional dfred 
jurisdiction are subjed to greenhouse gas reporting requfrements, such a narrow 
interpretation would exempt so many entities from the monitoring and reporting 
requirements as to essentially render the rule meaningless. In addition, a broader 
interprdation is consistent with, and necessary for, the Commission's oversigiht of IRP 
planning and the advanced energy porffoEo standards, as mandated in SB 221. 

We do recognize, however, the vaEdity of the stakeholder arguments for a 
jurisdictional threshold on the size for reporting fadEties. Therefore, an ©cemption for 
generating fadEties of less than 50 MW in capadty was added to the adopted rule to 
reflert the corresponding megawatt level used in the Ohio Power Siting statute. In 
addition, the reference to "scope 1 (dfred) greenhouse gas emissions" was removed at tiie 
suggestion of The Climate Registry. 

LONG-TERM FORECAST CHAPTERS 

As noted previously, the Commission's forecast rules are bdng modffied to restore 
the IRP requirements under Chapter 4901:5-5 fri response to SB 221, and to restore the 
general gas and eledric forecasting chapters so as to not impad, througih this proceeding, 
the gas and natural gas companies, except for the correction of two OA.C. references 
contained in existing Rules 49015-1-01(G) and 4901:5-3-01(B), O.A.C. Therefore, our 
modifications focus on those requfred by SB 221. . 
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Chapter 4901:5-1 Long-Term Forecast Reports 

4901:5-1-01 Definitions. 

Changes to staffs proposed modifications to Rule 4901:5-1-01* consist of corrections 
to rule and statutory references, and the elimination the phrase in the second sedion of the 
"substantial change" definition. Much of the discussion from the comments focused on 
this definition because a "substantial change" friggered an elecfric utiEty's obEgation to 
file a resource plan with its LTFR. As discussed below, we are now convinced that each 
eledric utiEty should indude a resource plan with its annual LTFR in order for tins 
Commission to make informed dedsions dependent upon the status of Ohio's energy 
industries and markets. 

Whfle the ESP or the markd-based option are the two methods estabEshed by SB 
221 for tiie Commission to set generation rates, the LTFR wEl be tiie tool used by the 
Commission to assess the reasonableness of the demand and supply forecasts based on 
antidpated population and economic growth in the state in accordance with Section 
4935.04(F)(5), Revised Code. The forecast review process and the rate setting process are 
two independent regulatory functions of the Commission. The former assesses the need 
for the state of Ohio pursuant to Sections 4935.04(E)(2)(a) and (b). Revised Code, and the 
latter determines the rates pursuant to Section 4928.142 or 4928.143, Revised Code. 

Section 4935.04(C)(1), Revised Code, requires the LTFR to contain a year-by-year 
ten-year forecast of armual energy demand, peak load, reserves, and a general description 
of the resource plan to meet demand. This statute does not distingiush between dectric 
utiEties that have their rates s d pursuant to Sedion 4928.142, Revised Code, and those that 
have their rates set pursuant to Section 4928.143, Revised Code. As long as the electric 
utiEty that is fifing an LTFR owns a major electric utEity fadEty or furnishes dectridty 
diredly to more than 15,000 customers in Ohio, it shall be requfred to indude a resource 
plan in its annual LTFR. 

lEU-Ohio suggests that the definition for a "person" under proposed Rule 1-01(G) 
and the purpose and scope sedion under proposed Rule 1-02(B) be modified to explidtly 
state that the LTFR reporting rules should not apply to customer-generators. We beEeve 
such a change is unnecessary in proposed Rule l-Ol(G), whidi is now Rule 1-01(0- There 
is no requirement to file an LTFR so long as a customer-generator does not own a high 
voltage line or furnish dectridty to more than 15,000 customers. We note, however, that 
the customer-generator wiE be subjert to Power Siting Board jurisdiction if the customer's 
generating unit exceeds 50 MW. Additionally, the issue raised regarding Rule 1-02(B) is 

^ Similar to Chapters 4901:1-39, 4901:1-40, and 4901:1-41, the Cominission will refer to the specific rules 
contained in Chapters 4901:5-1, 4901:5 ,̂ 49015-5, and 49015-7 by their last three nmnbers instead of the 
full code secti<»i being discussed in each subsecticMi of the order (see supra n.1). 
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moot with the eEmination of the entfre proposed new rule, which wUl be replaced with 
existing Rule 1-02. 

4901;5'l-03 Long-term forecast report-requirements 

OCEA recommends that a resource plan be included with all annual forecast 
reports, and we wiE adopt this suggestion. Although the proposed rules did not have an 
annual requirement, we believe that it is essential that each electric utiEty file an IRP with 
its annual forecast report tn order for this Commission to devdop an accurate view of 
Ohio's energy industries and markds, particularly in Eght of the effidency and altonative 
energy requirements imposed by SB 221. The burden on Ohio utiEties of filing annual 
resource plans, must be balanced against the need for timely review and adjustment to 
changes in how Ohioans produce and use, or do not use, energy. If the ultimate goals of 
SB 221 are achieved, an eledric utiEty's appEcation for new generation wiU no longer 
represent the only substantial change in resources which should trigger an evaluation of 
changed conditions. 

We also note the concem raised by COSE that the duty to fEe a LTFR not be 
imposed on eledridty aggregators. Since the aggregation groups do not dfredly supply 
power to their members, but only purchase power on behalf of customers, aggregators 
have not been required to file forecast reports in the past and no change in the appEcation 
of this rule has been suggested or mandated by modifications to the rules in this 
proceeding. 

Furthermore, as described previously, with the restoration of existing Rtde 1-02, we 
have removed Rules 1-03(A) through (C) as they are now redundant. 

Chapter 4901:S-3 Filing and Fees for Long-Term Forecast Reports 

As discussed above, new Rules 3-01 and 3-02, which were proposed as additions to 
the existing chapter are being eliminated in order to restore existing Chapter 49015-3 with 
regard to provisions that affert gas and natural gas companies. 

Chapter 4901:5-5 Electric Utility Forecast Reports 

As noted above, Chapter 4901:5-5 is being modffied to restore the former rules 
regarding IRPs and filing requiremeiits, in response to SB 221, which is now Rule 5-06. 
The chapter is also being modified to incorporate a new second rule containing a 
statement of purpose and scope. 

4901:5-5-01 Definitions 

OCEA suggests that the definition of "demand-side management" in proposed Rule 
5-01(F) should refer to programs delivered by or sponsored by the dectric utiEty and paid 
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for through customer rates. They contend that the proposed definition could be read to 
indude the impad of customer-initiated programs, the impart of which may be discussed 
and evaluated by the electric utility, but which have a different purpose or impart 
compared to those over which the electric utility has control. We do not believe this 
distinction is necessary and wiE declined to adopt this modffication at this time. 

FfrstEnergy suggests delding the second sentence of the definition of "energy-price 
relationships" in proposed Rule 5-01(H) because the elecfric utEities may not know what 
causes a customer to switch to a CRES provider, and customers could move load from on-
peak to off-peak without switching to a CRES. We agree and have made this change in the 
rule adopted by this order. 

Numerous changes to staffs proposed modffications for this rule were suggested in 
the comments, and many are induded for adoption in this rule. The term "system 
capability" wiE be relabeled as "available system capabiEty," while the definitions for 
"demand" and "person" will be delded as unnecessary for the purpose of this chapter. 
Other changes were made to darify the terms "energy-price relationships," 'load," and 
"TTC (Total Transfer Capadty)," to create a stand-alone definition for "load shape," and to 
add a definition for "price responsive demand." 

4901;5-5-02 Foreca>gt Report Requirements for Elecfric Utilities And Transmission 
Owners 

As noted above, the current Rule 5-02 wiE be renumbered as Rule 5-03 to 
accommodate the addition of a new purpose and scope rule. After review of the 
comments submitted in this proceeding, we find that no substantive changes proposed are 
desired or necessary. Despite electric utEity comments that staff proposed Rule 5-
02(C)(2)(b) is burdensome and unnecessary in requiring a discussion of the impacts of new 
legislation or regulations, this Commission beEeves the required discussion is important to 
the accuracy of the forecast reports, to identify changes that may affert the forecast going 
forward. In addition, to the extent that energy poEcy deliberations are ongoing, 
information from the reporting person regarding potential imparts may aid the 
Commission, and other parties, in those deEberations. 

Moreover, the Commission has added a provision to new Rule 5-03(C)(4) that, to 
the extent possible, requfres the long-term forecast report to spedfy a demand function 
that captures the impart of price responsive demand. The Commission beEeves that this 
provision v/Ul be essential to assessing resoturce requirements as advanced mdering and 
time-differentiated pricing are implemented under SB 221. 
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4901:5-5-03 Forecasts for electric transmission owners 

As noted above, the current Rule 5-03 wiE be renumbered as Rule 5-04. Changes to 
the rule, as proposed by staff, were identffied in paragraph (B)(4) to reflert that 
transmission owners should provide an analysis, either developed by them or for tiiem^ of 
the capabEity of thefr system to recdve and deEver power, despite the decfric utilities' 
assertions that the transmission information requested is not maintained by the 
a)mpanies. However, this information dfrertly rdates to the elertric utiEties' operations 
and can easUy be retrieved from their respective RTOs. This provision can also apply 
diredly to RTOs, which are doing business in Ohio, and thus, are subjert to reporting 
requiremCTits for Ohio-based assets. The same is true of holding company subsidiaries 
which "own" fransmission fadEties. 

With respert to the issue of confidential information raised by AEP, we beEeve the 
use of redacted public copies and/or protective orders under existing Rule 4901-1-24, 
O.A.C., should prove suffident to resolve the disclosure concerns of the elertric utiEties, 
customers, and parties, 

49Ql;5-5-04 Energy and Demand Forecasts for Electric UtiUties. 

As noted above, the current Rule 04, wEl be renumbered as Rule 05. OCEA 
suggests that the proposed rule incorrectiy assumes a single energy and demand forecast. 
OCEA contends that the report and resource plan should identify a range of demand 
forecasts and the assimiptions for econometric and end-use variables that would be 
considered in the range of outcomes that complement the long-term forecasts of demand 
and consumption during the term of the plan. AEP and FfrstEnergy objert to this proposal 
as burdensome and not required for compliance with SB 221 mandates. AEP objerts to 
OCEA's proposal to specify geographicaEy-targded 1>SM and distributed generation 
fadors to the exdusion of other fartors. We agree with AEP and wiE not adopt OCEA's 
suggestion for this rule; however, we rejert AEP and FfrstEnergy's argument that the rule 
is burdensome and unnecessary. 

4901;5-5-05 Resource plans for elertric distribution utilities. 

As noted above, staff-proposed Rule 5-05, which wEl be renumbered as Rule 5-06, 
essentially restores the old IRP rule as the necessary planning and evaluation tool to 
implement the new energy effidency, peak demand response, and alternative energy 
requirements mandated by SB 221. Much of the discussion in the comments regarding 
staffs proposed rule centered on OCEA's suggestion to require that each dedric utility 
include a resource plan as part of its annual forecast report. We find it unnecessary to 
address these arguments given the extensive rewrite and new planning provisions being 
adopted in Chapter 4901:1-39, and our dedsion to require an annual IRP filing irrespective 
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of whether the elecfric utEity intends to seek recovery for a new or existing generation 
fadlity fri an ESP. 

As stated previously, we will adopt OCEA's suggestion to require an annual IRP 
filing as a necessary tool for this Commission to assess the reasonableness of the demand 
and supply forecasts based on anticipated population and economic growth in the state in 
accordance witii Sedion 4935.04(F)(5), Revised Code. Sedion 4935.04(C)(1), Revised Code, 
requires the LTFR to contain a year-by-year, ten-year forecast of annual energy demand, 
peak load, reserves, and a general description of the resource plan to med demand, but 
does not distinguish between an elecfric utiEty whose rates are set under the market-based 
option of Section 4928.142, Revised Code, versus an electric utiEty whose rates are sd in 
an ESP pursuant to Sertion 4928.143, Revised Code. So long as the elertric utEity that is 
filing an LTFR owns a major dectric utility fadEty or furnishes electricity diredly to more 
than 15,000 customers in Ohio, it shaU be required to indude a resource plan in its annual 
LTFR. 

Numerous minor changes to staff's proposed rule were suggested in the comments, 
and many are reflected in our adoption of new Rule 5-06. As previously noted, we are 
mindful of the timing and coordination of the various filing requirements and proceedings 
imposed by Chapter 4901:1-39 and the forecast rules, and advise the elecfric utiEties and 
stakeholders to work with staff in the development of practical and realistic timelines in 
accompEshing the goals of SB 221. Where practical and appropriate, elertric utiEties 
should seek to base thefr forecast filings under this chapter and thefr plarming fiEngs 
under Chapter 4901:1-39 on comparable data and assumptions. 

Given the timing of the current rules process, the Conunission wiE not requfre that 
the AprE 15, 2009 forecast filing indude an integrated resource plan. The first integrated 
resource plan wEl be filed with the AprE 15,2010 forecast reports. In the event, however, 
that an EDU should file for an aUowance under the provisions of Sertion 4928.143, Revised 
Code, before April 15, 2010, the EDU wiE be required to file an amended 2009 forecast 
report which wiE indude an integrated resource plan, in advance of their ESP filing. 

CONCLUSION; 

After reviewing staffs proposal and the comments filed in this proceeding, the 
Commission wEl adopt new Chapters 4901:1-39, 4901:1-40, and 4901:1-41 as attached to 
this order. Further, the Commission wEl rescind the existing decfric forecast rules 
contained in Chapter 4901:5-5, O.A.C., and adopt the new chapters attached to this order. 
The rules to be adopted by this Commission and filed for review by JCARR, showing only 
the new or current rule as modified herein, are attached to this order for filing in this 
dockd but, as in prior rules proceedings, wiE not be induded in the hard-copy 
distribution of this order. Instead, access to the rules is available on the Commission's 
website at www.puco.ohio. gov /puco /rules / by dicking on the link titied 

http://www.puco.ohio
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"Implementation of S.B. 221 - Green Rules: Proposed Rules for Energy Effidency & 
Alternative Ener|gy PortfoEo Standard, and Modifications to Forecast Rules" or by 
searching for this opinion and order in the Commission's Docketing Information System 
under Case No. 08-888. Members of the pubEc without intemd access may request a 
paper copy by contacting the Commission's Docketing Division at (614) 466-4095. 

ORDER; 

It is, therefore, 

ORDERED, That the attached rules are hereby adopted. It is, further, 

ORDERED, That existing Chapter 4901:5-5,0.A.C., be resdnded. It is, fiarther, 

ORDERED, That attached new Chapters 4901:1-39, 4901:1-40, 4901:1-41, 4901:5-1, 
4901:5-3, and 4901:5-5,0.A,C,, be filed with the Jofrit Committee on Agency Rule Review, 
the Secretary of State, and the Legislative Service Commission in accordance with 
divisions (D) and (E) of Sedion 111.15, Revised Code. It is, further, 

ORDERED, That the final rules be effective on the earEest day permitted by law. 
Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-39, 
4901:1-40, and 4901:1-41 shaE be May 31,2014. It is, fiirther, 

ORDERED, That a copy of this entry, without the attachments, be served upon aE 
parties filing comments in this docket, aE electric, gas, and natural gas companies, electric 
transmission owners, and aE interested persons of record. 
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*** DRAFT - NOT FOR FmiNG *** 
4901:1-39-01 Definitions. 

(A) "Achievable potential" means the redi^dion in energy usage or peak demand that 
would likely result from the expected tKJoption bv homes and businesses of &e most 
efficient cost-efFertive measures, given effective program design, taking into 
account lemaipinp banners tp customer adoption of those measures. Barriers mav 
include market, financial, political, regulatory, or attitiidinal barriers, or the lack of 
commercially available product. "Adiievable potential" is a subset of "economic 
potential." 

(E) "Anticipated savings" means the redurtion in energy usa^e or peak demand that will 
accnie from contractual commitments for jgogram participation made in the 
reporting period, which measures in such programs aie sdieduled for installation in 
the subsequent reporting periods. 

(C) "Energy baseline" means the average total kilowatt-hours of distribution service sold 
to letail customers of the electric utility in the preceding three calendar years as 
reported in the electric utility's most recent lonp-temi forecast report, pursuant to 
division (A)(21(a) of section 4928.66 of the Revised Code. The total kilowatt-hours 
sold shall equal die total kilowatt-hours delivered bv the electric utility. 

(D) "Energy benchmark" means the annual levd of energy savings that an elertric utility 
must achieve as provided in division fAVlKâ  of section 4928.66 of the Revised 
Code. 

(E) "Capital stock" means all devices, equipment and {Miocesses that use or convert 
energy. 

(F) "Commission" means the public utilities commission of Ohio. 

(G) "Cost effective" means the measure, program, or portfolio bein^ evaluated that 
satisfies the total resource cost test. 

(H) "Demand response" means a change in customer behavior or a change in customer-
oivned or operated a.ssets that affects the demand for electricity as a result of price 
sifflials or other incentives. 

(D "Economic potential" means the reduction in energy usage or peak demand that would 
result if all homes and businesses adopted die most effident commercially available. 
co.st-effertive measures. Economic potential is a subset of the "technical potential." 

(J) 'Energy efficiency" means rcducmg the consumpticm of energy while maintaining or 
Improving the end-use customer's existing level of functionality, or while 
inaintaining or improving the utility system functionality. 



* ** DRAFT - NOT FOR FILING *** 
(K) "Electric utility" has the meaning set forth in division (AVin of section 4928.01 of 

the Revise Code. 

(L> "Independent program evaluator" means the person or firm hired bv the electric utEitv 
at the direction of the commission staff to measure and verify the energy savings 
and/or electric utEitv peak-demand reduction resultmg from each approved program 
and to conduct a program process evalnation of each approved program. Such 
person shall work at the sole direction of the commiSvSi<m staff. 

(M) "Market transformqtion" means a lasting stmctural or behavioral change in the 
marketplace that increases customer adoption of energy effidency or peak reduction 
measures that will be sustained after any program promoting such behavJOT ceases. 

(N) "Measure" means any material, device, technology, operational practice^ or 
educational program that makes it possible to deliver a comparable level and quality 
of end-use energy .service while using less energy or l^s capacity than would 
otherwise be required. 

CO) "Nonenergy benefits" mean societal benefits that do not affect the calculation of 
program cost-effectiveness pursuant to the total resource cost test induding but not 
limited to benefits of low-uicome customer participation in utility ]»ograms: 
reductions in greenhouse gas emissions, regulated air emissions, water consumption. 
natural resom-ce depletion to the extent die benefit of such reductions are not fully 
reflected in cost savings: enhanced system reliability: or advancement of any other 
state policy enumerated in section 4928.02 of the Revised Code. 

(V) "Peak-demand baselme" means the average peak demand on the electric utility's 
system in the preceding three calendar years as reported in the electric utility's most 
recent long-term forecast report, pursuant to division f AV2Va') of section 4928.66 of 
the Revised Code. 

(0) "Peak-demand benchmark" means the reduction in peak-demand an electric utility's 
system must achieve as provided in division fAyiKb) of section 4928.66 of th^ 
Revised Code. 

(R) "Person" shaU have die meanmg set forth in division (Ay24) of seaion 4928.01 of 
the Revised Code. 

(S) "Program" means a single offering of one or more measures provided to consumers. 
For example, a weatherizqtion program mav include insulation replacement, weather 
•Stripping, and window replacement measiu-es. 

(T) "Mercantile customer" has the meaning set forth in division (AX 19) of section 
4928.01 of the Revised Code. 



*** DRAFT - NOT FOR FILING *** 
(U) "Staff" means the staff or authorized representative of the public utilities 

commission. 

(V) "Technical potential" means the rednction in energy usage or peak demand that 
would result if all homes and businesses adopted the most effident measures. 
regardless of cost. 

(W) "Total resource cost test* means an anal\^is to determine if. for an investment in 
energy efficiency or peak-demand reduction measure or program, on a Efe-cvde 
basis, the present value of the avoided SUPPIV costs for the periods of load reduction. 
valued at marginal cost are greater than the present value of the monetary costs of 
the demand-side measure or program borne bv both die electric utility and the 
participants, plus the increase in supply casts for any peri(xls of increased load 
resulting direcflv from the mea.siire or program adoption. Supply costs are those 
costs of supplymg energy and/or capacity that are avoided bv the investment 
including generation, transmission, and distribution to customers. Demand-side 
measure or program costs include, but are not limited to. the costs for eauuMnent 
installation, operation and mamtenance. removal of replac^ equipment and 
program administration, net of anv residual benefits and avoided expenses such as 
the comparable costs for devices that wodd otherwise have been mstdled. the 
salvage value of removed equipment and anv tax credits. 

(X) "Verified savings" means an annual reduction of energy usage or peak demand from 
<in energy efficiency or peak-demand reduction program direcdv measured or 
calculated using reasonable statistical and/or engineering methods consistent with 
approved measurement and verification guidelines. 



*** DRAFT - NOT FOR FILING *** 
4901:1-39-02 Purpose and scope. 

(A) Pursuant to division fA)(r)(a) of section 4928.66 of the Revised Code, beginning in 
2009. each electric utility is required to implement energy efficiency programs. 
Such program ŝ. at a minimum, shall achieve established statutory benchmarks for 
energy efficiency. Additionally, pursuant to division (A)n)(b) of section 4928.66 of 
the Revised Code, beginning in 2009. each electric utility is required to implement 
peak-demand reduction programs designed to achieve established statutory 
benchmarks for peak-demand reduction. The purpose of this chapter is to estabEsh 
niles for the implementation of electric utility programs that will aicourage 
innovation and market access for cost-effective energy efficiency and peak-demand 
reduction, achieve the statutory benchmark for peak-demand reduction, meet or 
exceed the statutory benchmark for energy efficiency, and provide for the 
participation of stakeholders in developing energy efficiency and peak-demand 
reducLioii programs for the benefit of the state of Ohio. 

(B) The commission may, upon an application or a motion filed by a party, waive anv 
requirement of this chapter, other than a requirement mandated by stamte. for good 
caiuse .shown. 
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4901:1-39-03 Program planning rcanirements. 

(A) Assessment of potential. Prior to proposing i^ comprel̂ ^nsive energy efficiency and 
peak-demand reduction program portfolio plan, an electric utility shall condud an 
assessment of potential energy savings and peafc-dema|id reduction from adoption of 
energy efFtcitncv and demand-response measures within its certified territory, 'w îch 
wUl be included in the electric utility's program portfolio filuig pursuant to rule 
4901:1-39-04 of die Administrative Code. An electric utUitv mav coEaborate with 
other dectric utilities to co-fund or conduct such an assessment on a broader 
geographic basis than its certified territory. However, such an assessment must also 
disaggregate results on the basis of each electric utility's certified territory. Sudi 
assessment shaE mdude. but not be limited to. the following: 

(1) Analysis of technical potential. Eadi electric ufilitv shaE survev and characterize 
die energy-using capital stock located within its certified territory and quantify 
its actual and projected enerpv use and peak demand. Based upon the survev 
and characterization, the electric utility shaE conduct an analysis of die technical 
potential for energy efficiency a^d peak-demand reduction obtainahle frtjfî  
apriving alternate measures. 

{2) Analysis of economic potential. For each alternate measure identified in its 
assessment of technical potential, the electric utility shall conduct an assessment 
of cost-effectiveness using the total resource cost test 

(3) Analysis of achievable potenrial. For each ahcmate measure identified m its 
analysis of economic potential as cost-effective, the dectric utility shall conduct 
an analysis of achievable twtential. Such analysis shall consider the abOitv of 
the program design to overcome barriers lo customer adoption, mduding. but 
not limited to. appropriate bundEni> of mea.sures. 

(4) For each measure considered, the electric utility shall describe aU attributes 
relevant to assessuig its value, including, but not limited to potential energy 
savings or peak-demand reduction, cost and nonenergy benefits. 

(B) Program design criteria. When developing programs for inclusion in its program 
portfoEo plan, an electric utiEty shall con.sider die follpwing criteria; 

H) Relative cost-effectiveness. 

(2) Benefit to all members of a customer class, including nonpartidpants. 

(31 Potentid for broad participation widun the targeted customer class. 

(41 Likdv magnitude of aggregate energy savings or peak-demand reduction. 
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(5) Nonenergy benefits. 

f 6) Equity among customer classes. 

(7) Relative advantages or disadvantages of energy efficiency and peak-demand 
reduction urograms for the consuuction of new facilities, replacement of retiring 
capital stock, or retrofitting existing capital stock. 

(81 Potential to integrate the proposed program with sunilar tarograms offered bv 
odier utilities, if such integration produces the most c(y5t-effectiye result and is 
in the public interest. 

(9) The degree to which a program bundles measures so as to avoid lost 
opportunitî ,!̂  to attain energy savings or peak reductions that would not be cost-
effective or would be less cost-effective if installed mdivldually. 

(101 The degree tn which the program design engages the energy effidency supply 
chain and leverages partners in program delivery. 

(11) The degree to which the program succcssfijlly addresses market barriers or 
market failures. 

(12) Tlie degree to whidi the program leverages knowledge gained fixtm existmg 
program successes and failures. 

(13) The degree to which die program fwomotes maricet transformation. 

(C) Promising measiues not selected. Each electric utility shaE identify measures 
considered but pot found to be cost-effecdve or achievable but show promise for 
future deployment. The electric utility shall identify potential actions that h could 
undertake to improve die measure's tedmical potential, economic potential and 
achievable potential to enhance die likelihood diat the measure would become cost-
effective and reasonably achievable. 

(D) The electric utility mav seek to collaborate or consult with other utilities, regional 
and municipal governmental organizations, nonprofit orgamzations. businesses, ami 
other stakeholders to develop programs meeting the requirements of this chapter. 
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4901:1-39-04 Program portfolio plan and filing requirements. 

(A) Each electric utility shall design and propose a comprehensive energy effidency and 
peak-demand reduction program portfolio, induding a range of programs that 
encouiage mnovqtion and market access for cost-effective energy efficiency and 
peak-demand reduction for all customer dasses. which wEl achieve th^ statutory 
benchmarks for peak-demand redudion. and meet or exceed the statutory 
benchmarks for energy efficiency. An electric utility's first program portfolio plan 
filed pursuant to this mle. shall be filed with supporting testimonv prior to January 1. 
2010. Each electric utility shall file an updated program portfolio plan bv April 15. 
2013. and bv the fifteendi of April every thu-d vear thereafter, imless odierwise 
directed bv the commission. 

(B) Each electric utility shall demonstt-ate that its program portfolio plan is cost-effective 
on a portfolio basis. In general, each program proposed within a program portfolio 
plan must also be cost-effective, aldiough each measure withui a program need not 
be cost-effective. However, an electric utility mav indude a program within its 
program portfolio plan that is not cost-effective when that program provides 
substantial nonenergy benefits. 

(C) Content of filing. An electric utility's program portfolio plan shall include, but not be 
limited to. the followmg; 

(1) An executive summary and its iLssessment of potential pursuant to paragraph (A) 
of mle 4901:1-39-03 of the Administrative Code. 

(2) A description of stakeholder participation m program nlannmg efforts and 
program portfolio development, 

(3) A description of attempts to align and coordinate programs with other public 
utilities' programs. 

(4) A description of existing programs. The electric utility shall provide a summary 
of existing programs with a recommendation for whether the program should 
continue and, if so. a description of its rdntionship to anv proposed programs. If 
a program has previously betti approved and is unchanged, the electric utEitv 
may reference the program description currendv m effed. If the electric utility 
is proposbg to modify an existing program, the electric utility shall provide a 
description of die proposed modification and the basis for proposed changes. 

(5) A description of proposed programs. An electric utility .shall desaibe each 
program ^posed to be induded widim its program portfolio plan with at least 
the following information: 
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(al A nanative describing whv the program is recommendoi pursuant to die 

program design criteria in diis chanter. 

(b) Program objectives, mduding projections and basis for calculating energy 

savings and/or peak-demand reduction resulting from the program. 

(c) The targeted customer sector. 

(d) The proposed duration of the program. 

(e) An estimate of the level of program partidpation. 

(f) Program participation requnements. if anv. 
(e) A description of the marketmg approach to be employed, induding rebates 

or incentives offered through each j^gram. and how it is expeded to 
influence consumer choice or behavior. 

(h) A description of the program implementation approach to be employed. 

(i) A program budget with protected expenditures, identifying program costs to 
be borne bv die dectric utility and collected fit)m its customers, with 
customer class allocation, if appropriate. 

(i) Partidpant costs, if anv. 

(k) Proposed market transformation activities, if anv. which have been identified 
and proposed to be induded in die program portfoUo plan. 

(l> A description of the plan, prepared by the independent prograqi evaluator. to 
measure and verify die energy savings and/or peak-demand reduction 
resulting from each program and to conduct process and unoact evaluations 
of each program. 

(D) Unless otherwise ordered bv the oommission. anv person may file objedions within 
.sixty days after the filing of an electric utility's program portfolio dan. Any person 
filing objections shall spedfy die basis for all obiecrions. mduduig anv proposed 
addhional or alternative programs, or modifications to the electric utility's propo.sed 
program portfolio plan. 

(E> The commission shall set die matter for hearing and shall cause notice of die hearing 
to be published one time in a newspaper of gqieral circulation in each county in the 
electric utility's certified territory. At such hearing, the electric utility shdl have the 
burden to prove that the proposed program portfolio plan is consistent with die 
policy of die state of Ohio as set forth in seaion 4928.02 of the Revised Code, and 
meets die requirements of section 4928.66 of die Revised Code. 
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4901:1-39-05 Benchmark and annual status reports. 

(A) Initial benchmark report. Within sixty days of the effective date of diis mle. each 
electric utiEtv shall file an initial benchmark report with the commission diat 
identifies the following information: 

(1) The energy and demand baselmes for kilowatt-hour sales and kilowatt demand 
for die reporting year: including a description of die method of cdculating the 
baseline, with supportuig data. 

(2) The applicable statutory benchmarks for energy savings and electric utiEty peak-
demand reduction. 

(B) An electric utility may file an application to adjust its sales and/or demand baseline. 
The baseline shall be normalized for weather and for f̂ bapĝ y in numbers of 
customers, sales, and peak demand to the extent such changes are outside the control 
of die electric utility. The electric utility shall mdude in its application aE 
assimiptions. rationales, and calculations, and shall propose methodologies and 
praaices to be used in anv proposed adjustments or normalizations. To die extent 
approved bv die commission, normalizations for weadier. changes in numbers of 
customers, sales, and peak demand shall be consistentiv applied from year to year. 

(C) PortfoUo status report. Bv April fifteendi of eadi year, each electric utility shall file a 
portfolio status report addressing die perfonnance of aE approved energy efficiency 
and peak-denumd reduction programs in its ttfogram portfolio plan over die previous 
calendar vear which indudes. at a minimunL die followmg information: 

(1) Compliance demonstration. Each electric utility shall mdude a section in its 
portfolio status report detaUing its achieved energy savings and demand 
reductions relative to hs correspondmg baselines. At a mimmum. this section of 
die portfolio stams report shall mdude each of die following: 

(a) An update to its benchmark report. 

(b) A comparison with the applicable benchmark of actual energy savings and 
peak-demand reductions achieved bv electric utility programs. 

(c) An affidavit as to whettier die reported perfonnance complies with the 
statutory benchmarks. 

(2) Program perfonnance assessment. Each elearic utility shall uiclude a section ui 
its portfolio status report demonstrating whether it has successfully implemented 
the energy efficiency and demand reduction programs approved in its program 
portfolio plan. At a minimum, diis section of the annual pOTtfolio status report 
shall include each of tl̂ e following: 
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(a) A description of each approved energy efficiency or peak-demand reduction 
lirogram implemented in the previous calendar year including: 

(i) The key activities undertaken in each program, die immber and type of 
participants, a comparison of die forecasted savings to die verified 
savings achieved by siwyh program, the magnitude of antidpated 
savings, and a trend analysis for the life of the program. 

(ii) All energy savmgs counted toward die applicable bendimaric as a result 
of energy efficiency improvements implemented by mercantile 
customers and committed to die electric utility. 

(iii) All peak-demand reductions counted toward die applicable bendimark 
as a result of energy effidency improvements, demand response or 
demand reduction improvements anplemented bv mercantile customers 
and commiued to die dectric uliElv. 

(iv) A description of all transmission and distribution infrastmcture 
improvements made bv die electric utiEtv dial reduce line losses to the 
extent die reduction in |̂ ne losses has been applied to meet the 
applicable benchmarks with a calculation and description of the net 
impact of such improvements on losses. 

(b) A mea.surement and verification report firom die independent program 
evaluator to verify the energy savings and peak-demand reduction 
projections utilized m die evaluation of the cost-effectiveness of each 
energy efficiency and demand-side management program reported in the 
electric utility's portfolio stauis report. Such report shall uidude 
documentation of expenditures, measured and verified savings, and cost-
effectiveness of each program. Measurement and verification processes 
shall confirm that the measures were actually installed, the installation 
meets reasonable quality .standards, and the measures are operatmg correcdy 
and are expected to generate die predicted savmgs. Upon commission 
order, die staff may publish giudelmes for program measurement and 
verification. 

(c) A recommendation for whether eadi program should be continued, modified. 
or elimioated. If die electric utility recommends program modification or 
elimination, it may propose an alternative program or programs to replace 
die eliminated program, taking into account the overall balance of 
programming in its program portfolio plan. The electric utility shaE 
describe any alternate program or program modification by providing at 
least the information required for proposed programs in its progpim 
portfolio plan pursuant to this chapter. However, an dectric utiHtv may 
seek written staff approval to reallocate fiinds between programs serving the 
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same customer class at any time, provided that die reallocation supports the 
goals of its approved program portfolio plan and is limited to no more dian 
twenty-five per cent of the funds available for programs serving that 
customer class. 

(D) An electric utility .shall not count in meeting anv statutory benchmaric the adoption of 
measures that are required to comply with energy performance standards set bv law 
or regulation. incUiduag but not limited to diose embodied in the Energy 
Independence and Security Act of 2007. or an applicable buildmg code. 

(E) Banking surplus energy savings. To the extent that an electric utility's actual energy 
savings exceeds its energy efficiency benchmark for any vear. the elertric utility mav 
apply such surolus energy savmgs to either its energy efficiency benchmarics for a 
subsequent year or toward meeting its advanced energy requirement but not both. In 
order to exercise this option, the electric utility sha|l indicate in the annual portfolio 
status report for the vear m which the surplus occurs whdfaer die surplus wiE be 
directed to a suhsecuent year's energy efficiency baichmaric or its advanced energy 
requirement 

(F) Benchmarks not reasonably achievable. If an electric utility determines fliat it is 
unable to meet a benchmark due to regulatory, economic, or lechnolog^pal reasons 
bevond its reasonahlp. control, die electric utUitv mav file an application to amend its 
benchmarks. In any .such application, the electric utilirv shall demonstrate diat it has 
exhausted all reasonable compliance options. 
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4901:1-39-06 Review of annual reports and Issuance of the commission 

verification report. 

(A) Any person mav file conunents raparHing an electric utEitv's initial benchmark report 
or annual portfolio status report filed pursuant to this chantw widiin diirtv davs of 
the filing of such report. 

(B) Upon receipt of such report, the staff shall review the report and anv timely filed 
comments, and file its findings and i-ecommendations regarding program 
implementation and compliancy w;̂ h the applicable benchmarks, and any proposed 
modifications diereto. verifying di^ eledric utility's compliance or noncompliance 
with its approved program portfolio plan and die mandated energy efficiency 
improvements and peak-demand reductions. If staff finds diat an electric utility has 
not demonstrated compliance widi the anwoved program portiblio plan or annual 
sales or peak-demand reductions rpgiiired by division (A) of section 4928.66 of the 
Revised Code, staff mav recommend remedid action and/or the assessment of a 
forfeiture. Additionally, die st̂ ff ypav recommend modifications to a program within 
the elecnic utility's program portfolio plan._ 

(C) The commission mav schedule a hearing on the electric utEitv's portfolio benchmark 
report or stams report. If staff reopmmends a forfeiture, die comnussion shall 
schedule a hearing on the staffs recomriiendations. 

(D) Tlie commission shall adopt, or ipn^ifv and adopt die staffs recommendations and 
findings as its annual verification report of the electtic utility's achieved energy 
efficiency and peak-demand reHiintinns pursuant to division (B> of section 4928.66 
of die Revised Code. Such verification report shall be provided to die consumia-s' 
coimsel of Ohio. 
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4901:1-39-07 Recoverv medianism. 

(A) Whh die filing of its proposed program portfolio plan, die electric utility mav submit 
a request for recoverv of an approved rate adjustment mechanism, commencuig after 
approval of the electric utility's program portfolio plan, of costs due to electric utility 
peak-demand reduction, demand response, energy efficiency program costs. 
appropriate lost distribution revenues, and shared savings. Anv such recovery shall 
be subject to annual reconciliation after issuance of the commission verification 
report issued pursuant to this diapter. 

(1) The extent to which die cost of transmission and distribution infrasmictiure 
investments diat are found to reduce line losses may be classified as or aEocated 
to energy efficiency or peak-demand reduction irogiams ^Mjsuant to division 
(A)(2)(d) of section 4928.66 of the Revised Code, shall be limited to die portion 
of those investments diat are attributable to and undertaken primarily for energy 
efficiency or demand reduction tMirooses. 

(2) Mercantile customers who commit their peak-demand reduction. demaroJ 
response, or energy efficiency projects for mtegration with the electric utility's 
programs may. Jointly with die electric utility, apply for exemption from such 
recoverv as set forth in rule 4901:1-39-09 of die Administrative Code. 

(B) Any person mav file objections wifliin diirtv davs of die filing of an electric utility's 
application for recovery. If die application appears uniust or unreasonable, die 
commission may set the matter for hearing. 
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4901:1-39-08 Commitment for integratl«« bv mercantiie customers. 

(A) A mercantile customer mav enter into a spedal arrangement widi an electric utEitv. 
pursuant to division (A)(2)(d) of section 4928.66 of die Revised Code, to commit the 
customer's demand reduction, demand response, or energy efficiency projects for 
integration with the electric utility's demand reduction, demand response, and energy 
efficiency programs. Such arrangement shall: 

(1) Address coordination requirements between the electric utility and die meroantile 
customer, including .spedfic communication procedtires and intervals. 

(2) Specify the qualifying cEcumstances under which demand reductions may be 
effectuated by the gjstomer. 

(3) Grant permission to die dectrjg utility and staff to measure and verify energy 
savmgs and/or peak-demand reductions resulting from customer-sited projects 
and resources. 

(4) Identify all consequences of noncompliance by the customer with the terms of the 
commitment 

(B) The electric utility and mercantile pi,istomer shall file a joint application for approval 
of a spedal airangement under this mle. which may include a request for an 
exemption from die cost recoverv mechanism set forth in mle 4901:1-39-08 of die 
Administrative Code. To be eligible for such exemption, the mercantile customer 
must consent to providing an annnd report on the energy savings and electric utility 
peak-demand reductions achieved in the customer's facilities in the most recent vear. 
The report shaE indude the following: 

(1) Baselmes for the mercantile customer's kilowatt-hour consumption and peak 
demand based upon averages of die diree most recent years of metensd data or. 
if metered data is not available, based noon a reasonable method of estimation. 

(2) The impacts on die mercantile customer's baseline kilowatt-hour consumption 
and basdbe peak demand of die energy effidency and peak-demand reduction 
proiects be committed to die dectric utility's energy dTidencv aî rf peflfc-rignand 
reduction programs. 

(3) An accounting of the incremental energy saved and uicremental peak-demand 
reductions achieved in die most recent vear bv the mercantile customer's 
proiects committed to die electric utility's program. 

(4) A mercantile customet̂ s energy savings and peak-demand reductions shall be 
calculated by subtracting die energy user and peak demand associated ŵ tfa the 
customer's projects from the estimated energy use and peak demand that would 
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have occurred if the customer had used indusnv standard new equipment or 
practices to perfoim the same functions in die industry in whidi die mercantile 
customer operates. Kilowatt-hours of energy and kilowatts of capadty provided 
by electric generation sited on a mercantile customer's side of an electric utEitv's 
meter shall not be considered energy savings or redudions in peak demand. 

(a) Such accounting shall distinguish between proiects implemented before and 
after January 1. 2009. or in reports filed for years subsequent to 2009. 
before and a&&c the most recent vear. 

(b) The report shall quantify the energy savings or peak-demand reductions of 
proiects initiated prior to 2009 In die basdme period recognizing that 
proieds mav have diminishmg effects over time as tedinology evolves or 
equipment degrades. 

(c) The energy saving and demand reduction effects during the electric utility's 
baseline period of anv mereantile customer, energy savings, or peak-
demand reductions that are integrated into an electric utility's demand 
response, energy efficiency, or peak-demand reduction programs shall be 
excluded from die electric utility's baselines bv increasing its baseline for 
energy savings and baseline for peak-demand reductions by the amount nf 
mereantile customer energy savings and demand reductions. 

(5) A listing and description of the atstomer projects implemented, induding 
measures taken, devices or equipment mstalled. processes modified, or odier 
actions taken to increase energy efficiency and redtfce peak demandf including 
specific details such as the number, type, and efficiency levels both of the 
installed equipment and the old equipment that is being replaced, if applicable. 

(6) An accounting of expenditures made bv die mefcantile customer for each projed 
and its component energy saving and electric utility peak-demand reduction 
attributes. 

(7) The timeline showing when each project or measure went into effect and when 
the energy savings and peak-demand redudions took place. 

(8) A copy of die formal dedayarion or agreement diat commits die mercantile 
customer's projects for mtegration. induding anv requirement that die eledric 
utility will treat the information provided as confidential and will not disclose 
such information except under an appropriate protective agreement or a 
protective order issu^ bv the commission pursuant to rule 4901-1-24 of die 
Administrative Code, 

(C) The joint application shall include a descri^ion of all methodologies, protocols, and 
practices used or proposed to be used in measuring and verifying proied results. The 
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ioint application should also identify and explain all deviations from any guideluies 
that mav be published for program mcasuremait and verification of compliance. 

(D) Any special arrangement under this mle may be combined with anv other 
arrangement made pursuant to section 4905.31 of die Revised Code, if such 
arrangement contains appropriate measurements and verification of project results. 
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4901:140-01 Definitions. 

(A) "Advanced energy fund" has die meaning set forth in section 4928.61 of die Revised 
Code. 

(B) "Advanced energy resource" has die meaning set fordi in division (A)(34) of section 
4928.01 of die Revised Code. 

<C) "Alternative energy resource" has die meaning set forth in division (A)(1) of section 
4928.64 of die Revised Code. 

(D) "Biologically derived methane gas" means landfill niediane gas: or gas from the 
anaeiobic digestion of organic piaterials. including animal waste, municipal 
wastewater, institutional and industrial organic waste. Jbod waste, yard waste, and 
agricultural crops and residues. 

(E) "Biomass energy" means energy produced from organic material doivcd from plants 
or animals and available on a renewable basis, including but not limited to: 
agricultural crops, tree crops, crop by-products and residues: wood and paper 
manufacturing waste, induding n^ntreated bv-products of die wood manufacturing 
or pulping process, such as bark, wood chips, sawdust and lignm ui spent puloing 
liquors: forestry waste and residues: odier vegetation waste, induding landscape or 
rieht-of-wav trimmings: algae: food waste: anunal wastes and bv-products (including 
fats, oils, greases and manure): biodegradable solid waste: and biologically daived 
methane gas. 

(F) "Clean coal technology" means anv technology diat removes or has die design 
capability to remove criteria pollutants and carbon dioxide from an electiic 
generating facility that uses cod as a ftiel or feedstock as identified in die control 
plan requirements in paragraph (C) of mle 4901:1-41-03 of the Administrative Code. 

(G) "Co-firing" means simuhaneoiislv using multiple fuels in die generation of 
electricity. In die event of co-firing- the proportion of energy input comprised of a 
renewable energy resource shall dictate the proportion of electricity output from the 
facility that can be considered a renewable energy resoiuce. 

(H) "Commission" means the public utilities commission of Ohio. 

(1) "Deliverable into dus state" means that die electricity originates from a facility within 
a state contiguous to Ohio. It mav also include eledridty originatmg from other 
locations, pending a demonstration by an electric utility or electric services company 
that the dectiicitv could be physically delivered to the state. 

(J) "Demand response" has die meaning set forth in mle 4901:1-39-01 of the 
Administrative Code. 
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(K) "Pemand-skle management" has die meaning set fortii in paragraph (F) of rule 
4901:5-5-Ql of die Administrative Code. 

(L) "Di&tribttted generation" means electridty production that is on-site and is capable of 
supplying energy to die utility distribution system. 

(M) "Double-counting" means utilizing renewable energy, renewable energy credits, or 
energy efficiency savmgs to (1) satisfy multiple regulatgrv requirements. (2) support 
multiple voluntary product offerings. (3) substantiate multiple maiicetmg daims. or 
(4) some combination of diese. Double counting indudes the utilization of acquired, 
committed, utility-owned renewable energy resources if renewable energy credits for 
the generation of such resources can be separately transferred. 

(N) "Electric generating fadlity" means a power plant or odier facility where electricity is 
produced. 

(O) "Electric services company" has the meaning set forth ui division (A)(9) of section 
4928.01 of die Revised Code. 

(P) "Electric utility" has die meaning set fordi in division (A)(I1) of section 4928.01 of 
the Revised Code. 

(O) "Energy efficiency" has the meaning set forth in mle 4901:1-39-01 of the 
Adminisgrative Code. 

(R) "Energy storage" means a facility or technology diat pemiits die storage of energy for 
futiuie use as electridty. 

(S) "Fuel cell" means a device that iLses an dectrochemicd energy conversion process to 
produce electricity. 

(T) "Fully aggregated" means diat a renewable energy credit, as defmed ui this rule, shall 
retain all of its envh-onmental attiibutes. induding those pertaming to ah- emissiom. 
and diat specific environmental attributes are not separated from die renewable 
energy credit and sold individually. The credit may be unbundled from die 
electricity widi which the credit was originally associated. 

(U) "Geothermal energy" means hot water or steam extracted from geothennal reservoEs 
in the earth's crust and u.sed for electridty generation. 

(V) "Hydroelectric energy" m^ans electricity generated by a hydroelectric fadlity as 
defined in division (AK35) of section 4928.01 of die Revised Code. 

(W> "Hydroelectric facility" has the meaning set forth in division (A)(35) of section 
4928.01 of die Revised Code. 
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(X> "Mercantile customer" has the meaning set fordi in division (AX 19) of section 
4928.01 of die Revised Code. 

(Yl "MISO" means "Midwest Independent Transmission System Operator. Eic." or any 
successor regional transmission organization. 

(Z) "Person" shall have die meanmg .set forth in division (A)(24) of sedion 4928.01 of 
the Revised Code. 

(AA) "PJM" means "PJM Interconnection. LLC" or any successor regional transmission 
organization. 

(BB) "Placed-in-service" means when a faciEty or technology becomes operational. 

(CC) "Renewable energy credit" means die fiillv aggregated envircaimental aitribiues 
associated with one megawatt hour of electricity generated bv a renewable energy 
resource. 

(DD) "Renewable energy resource" has the meaning set fordi m division (A)(35) of 
section 4928.01 of die Revised Code. 

(EE) "Solar energy resources" means solar photovoltaic and/or solar thermal resources. 

(FF) "Solar photovoltaic" means energy from devices which generate electricity direcdv 
from sunlight dirough die movement of dectrons. 

(GG) "Solar diermal" means die concentration of the sun's energy, tvpicallv through the 
use of lenses or murors. to drive a generator or engme to produce electtidtv. 

(HH) "Solid wastes" has die naeaning set forth in section 3734.01 of die Revised Code. 

(II) "Staff' means the commission staff or its authorized representative. 

(JJ) "Standard service offer" means an electric utility offer to provide consumers, on a 
comparable and nondiscriminatory basis within its certified territory, all competitive 
retail electric services pecessarv to maintain essential electric service to consumers-
including a fum supply of ele<^c generation seryjce. 

(KK) "Wind energy" means dectridty generated from wind turbines, windmills, or other 
technology that converts wmd into eledridty. 
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4901:1-40-02 Purpose and scone. 

(A) This chapter addresses die implementation of die alternative energy portfolio 
standard, including die incorporation of renewable energy credits, as detailed in 
sections 4928.64 and 4928.65 of the Revised Code respectively. Parties affected bv 
diese alternative energy poitfolio standard rules indude all Ohio electric utiEties and 
dl electric services companies serving retail electric customers in Ohio. Any entities 
that do not serve Ohio retail electtic customers shall not be required to comply with 
the teims of die altemative energy portfolio standard. 

(B) The commission may, upon an application or a motion filed bv a party, waive any 
requirement of this chapter, other than a requirement mandated bv statute, for good 
cause shown. 
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4901:1-40-03 Requirements. 

(A) AU electric utilities and affected electric services ooropanies shall ensure that bv the 
end of the vear 2024 and each vear diereafter. electrichv from alternative energy 
resources equds at least twenty-five per cent of theE retail electric sales m the state. 

(1) UP to half of the electricity supplied from altemative energy resources mav be 
generated from advanced energy resources. 

(2) At least half of the dectridty supplied from alternative energy resources shall be 
generated from renewable energy resources, indudmg solar energy rescmrces. m 
accordance with the following annual benchmarks: 

-Annual benchmarks for altemative energy resources generated from renewable and solar 
energy resources-
Bv end of year: Renewable energy 

resources 
Solar energy resources 

2009 
2010 

j , a ^ 0.004% 

2011 
0.50% 0.01% 
1.0% m±. 

2012 
2013 

1.5% 
2.0% 

0.06% 
0.09% 

AOBOSSS 2014 2.5% 0.12% 
2015 3.5% 0.15% 
2016 4.5% 0.18% 
2017 0.22% 
2018 6.5% 0.26% 
2019 7.5% 0.30% 
:020 8.5% 0.34% 

2021 9.5% 0.38% 
2022 10.5% 0.42% 
2023 11.5% 0.46% 
2024 and each year 
thereafter 

12.5% 0.50% 
1 

(a) At least half of the annual renewable energy resources, induding solar 
enet^y resources, shall be m^ through electricity generated by factlidcs 
located in this state. Fadlities located in the state shall indude a 
hydroelectric generating fadlity diat is located on a river d̂ at is withui or 
bordering this statê  and wind turbines located in th^ state's territorial waters 
of Lake Eiie. 
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(b) To qualify towards a benchmMrk. anv electricity from renewable energy 

resources, including solar epergv resources, diat origmatcs fipm outside of 
the state must be shown to be deliverable into this state. 

(3) AH costs incurred bv an electric utility in complying with die reouirements of 
section 4928.64 of the Revised Code, shall be avoidable bv anv consumer that 
has exercised choice of electricity supplier, during such time that a customer is 
served by an electric services company. 

(B) The baseline for compliance widi die alternative energy resource reouEements shaE 
be detennined using die following methodologies: 

(1) For eiectiric utUities. the basdine shall be computed as an average of die Uiree 
preceding calendar years of die total annual number of kEowatt-hours of 
electricity sold under its .standard service offer to any and all retail dectric 
customers whose electric load centers are served by that electric utility and are 
located within the electric utility's certified tenitorv. The calculation of die 
baseline shad be based upon die average annual, kilowatt-hour sales reported in 
that electric utility's three most recent forecast reports or reporting forms. 

(2) For electric services companies, die baselme shaE be computed as an average of 
the three preceding calendar years of die total annual number of kilowatt-hours 
of dectridty sold to anv and all retail dectric consumers served bv die company 
in die state, based upon the kilowatt-hour sales in die electric services company's 
most recent quarteriy n^arket-tnonitoring reports or reporting forois. 

(a) If an dectric services company has not been continuously supplying Ohio 
retaU electric customers during the preceding three calendar years, the 
baselme shall be computed as an average of annual sal^_ dâ g f̂ r 1̂1 
calendar years during die precedmg diree years ui which die dectric 
services company was serving retail customers. 

(b) For an electric services company widi no retail electric sales ui the state 
during tf̂  preg^diqg dff̂ e csH^Mm Y âfS. 'm initial b^sdin^ SW) Qmi^t QJ 
a reasonable projection of its retail dectric sales In die state for a ftUl 
calendar year. Subsequem baselines shall consist of acmal sales data 
computed in a manner consistent with paragraph (B>(2)(a) of diis mle. 

(3) An electric utility or electric services company mav file an application requesting 
a reduced baseline to reflect new economic growth in its servicy territory or 
.service area. Anv such application shall include a justification todicating why 
timely compliance based on the unadjusted baseline is not feasible, a schedule 
for achieving compliance based on its unadjusted baseline, quantification of a 
new change in die rate of economic growdt and a mediodologv for measuring 
economic activity, including objective measurement parameters and 
quantification mediodologies. 
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(C) Beginning in the vear 2010. each electric utility and electric services company 
annually shall file a plan for compliance with future annual advanced- and 
renewable-energy benchmaAs. induding solar, utilizing at least a ten-year plarmmg 
horizon. This plan, to be filed by April fifteenth of each year, shdl include al least 
the following items: 

(1) Baseline for the ciurcnt and future calendar years. 

(21 Supply portfolio projection, induding bodi generation fleet and power purchases. 

(3) A description of die methodology used by the company to evalimtc its 
compliance options. 

(4) A discussion of anv perceived impediments to achieving compliance widi 
required benchmarks, as well as suggestions for addressing anv such 
impedimctits. 
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4901:1-40-04 Ouallfied resources. 

(A) The following resources or technologies, if daev have a placed-in-service date of 
January 1. 1998. or after, are qualified resources for meeting the renewable energy 
resource benchmarks: 

(1) Solar photovoltaic or solar diermal energy. 

(2) Wind energy. 

(3) Hydroelectric energy. 

(4) Geodieimal energy. 

(5) Solid waste energy derived from fractionalization. biological decomposition, or 

other process that does not prindpaEy involve combustion. 

(6) Biomass energy. 

(7) Energy from a fuel cell 

(8) Storage facility, if it complies with the following requirements: 
(a) The electricity used to pump the resource into a storage reservoir must 

qualtfy as a renewable energy resomrce. 

(b) The amount of energy that may qualify from a storage fadlity is the amount 
of electricity dispatched from die storage facEitv and shall exdude the 
amount of energy required to initially pump the resource into d>e storage 
reservotrr 

(9) Distributed generation system used bv a customer to generate electridty from one 
of die resources or technologies listed in paragraphs (A)f 1) to (A)(8) ofthis mle. 

(B) The following resources or technologies, if they have a placed-in-service date of 
January 1. 1998. or after, are qualified resources for meeting die advanced energy 
resource benchmarks: 

(1) Anv modification to an electric generating facility diat increases its genaration 
output without increasing the facility's maximum annual carbon dioxide 
emissions (tons per year) in comparison to its actual atmual carbon dioxide 
emissions preceding die modification. In such an instance, it is the iiicremcaital 
increase in generation outpirt diat may be quantified and applied toward an 
advanced energy requirement 
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(2) Anv distributed generation .system, designed primarily to meet the energy needa 

of the customer's facility diat utilizes co-generation of electricity and thermal 
output simultaneously. 

(3) Clean coal technology. 

(4) Advanced nuclear energy technology, from: 

fa) Advanced nuclear energy tedinology consisting of generation HI technology 
as defined bv the nuclear regulatory coron^ ŝsion or other later technology, 

(b) Significant improvements to existing fadlities. In sudi an mstance. it is the 
incremental increase ui generation attributable to die improvement that may 
be quantified and applied toward an advanced energy requkement 
Extension of the life of existing nuclear generation capacity shaE not 
qualify as advanced nuclear energy technology. 

(5) Energy firom a fuel cell. 

(6) Advanced solid wa.ste or constmction and demolition debris conversion 
technology that residts in measurable greenhouse gas emission reductions. 

(71 Demand-side management and energy efficiency, above and bevond diat used to 
comply widi any other regulatory standard or programs. 

(O The following new or existmg mercantile customer-sited resources mav be qualified 
resources for meeting electric utilities' annud. renewable- or advanced-energy 
resource benchmarks, as applicable, provided that it does not constitute double-
counting for any othar regulatory requirement and diat die tneroantile customer has 
committed the resoiu-ce for integration into the dectric utEitVs demand-response. 
energy efficiency, or peak-demand reduction programs pursuant to mle 4901:1-39-
08 of the Administrative Code. 

(1) Renewable energy resources from mercantile customers indude die following: 

(a> Electiic generation equipment diat uses a renewable energy reswirce and is 
owned or controlled by a mercantile customer. 

(b) Any renewable energy resource of the mercantile customer diat can be 
utilized dfectively as part of an altemative energy resource plan of an 
dectric utility and would otherwise qualify as a raiewable energy resoture 
if it were utilized directiy by an electric utility. 

(2) Advanced energy resources from mercantile customers iaclude tix following; 

(a> A resource diat improves the relationship between real and reactive power. 
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(b) A mercantile customer-owned or controlled resoui'ce that makes efficient use 
of waste heat or other thermal capabilities. 

(c) Storage technology that allows a mercantile customer more flexibility to 
modify its demand or load and usage charapteristics. 

(d) Elecddc generation equipment owned or controlled by a meroantile customer 
that uses an advanced energy resource. 

(e) Anv advanced energy resource of the mercantile aistomer that can be 
utilized effectively as part of an advanced energy resource plan of an 
electiic utility and would otherwise qudify as an advanced energy resource 
if it were utiljz^d directly bv an electric utility. 

(D) An dectric utility or electric services company may use renewable energy credits 
(REC) to satisfy all or part of a renewable energy resource benchmark, induding a 
solar energy resource benchmark. 

(1) To be eligible for use towards satisfying a benchmark, a REC must originate 
from a facility diat meets the definition of a renewable energy resource, 
including solar energy resources. Such fadlities could indude a mercantEe 
customer-sited resource that is not committed for integration into an electiic 
utility's demand-response, energy efficiency, or peak-demand reduction program 
pursuant to role 4901:1-39-08 of die Adimnistrative Code but that odierwise 
qualifies under the terms of paragraph (A) of this rule. 

(2) To use RECs as a means of achieving partial or complete compliance, an electric 
utility or electrip services company must be a registered member in good 
standing of at least one of the following: 

(a) The PJMs generation attributes tracking system. 

(b) The MISO's renewable energy tiackuig system. 

(cl Another credible tracking system subsequendy approved for use by the 
commission. 

(3) A REC may be used for compliance anv time Ln the five calendar years followmg 

die date of its initial purchase or acquisition. 

(4) Double-counting is prohibited. 

(51 To be applied towanis compliance. RECs shdl remdn fully aggregated. 
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(6) The RECs must be a.s.SQdated widi electricity that was generated no earliar dian 

July 31,2008. 

(E) An entity seeking resource qudification shall first apply for certification of its 
resources or technologies. This shaE indude a determination pf deliverability to the 
state in accordance widi paragraph (D of mle 4901:l-«)-01 of die Administrative 
Code. 

(i) Application for such certification consists of completing and filing application 
forms as prescribed by the popimission or its staff. 

(2) Anv interested person mav file a motion to intervene in the proceeding and mav 
request a hearing on die application. 

(3) The commission mav approve, suspend, or deny an application within sixty davs 
of it being filed. If the commission does not act within sixty davs. the 
application b deemed automaticallv approved on the sixtv-first day aftejr the 
date fded. 

(4) If the commission suspends the application, die applicant shdl be notified of die 
reasons for such suspensipn and mav be directed to furnish swlditional 
information. Tlie commission may act to approve or deny a suspended 
application widiin nmetv davs of the date that the application was suspended. 

(5) Upon commission approval, the applicant shaE receive potification of approval 
and a numbered certificate where applicable. The commission shdl provide this 
certificate number to the appropriate attribute trackmg system. 

(6) Representatives of certified fadlities must notify the commission within diiity 
days of anv material changes in information previously submitted to the 
commission during die certification procesy Failure to do so may result in 
revocation of certification status. 

(7) Certification of a resource or technology shall not predetermine compliance widi 
annual benchmarks, and does not constitute anv commission position regarding 
cost recoverv. 

(F) At its discr^ion. the commission may classify any new technology or additional 
resource as an advanced- or a reqewable-energy resoiffce. Anv interested person mav 
request a hearing on such classification. 
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4901:1-40-05 Annual status reports and compliance reviews. 

(A) Unless odierwise ordered bv the commission, each electric utEitv and electric 
services company shall file bv A,̂ nl fifteenth of each vear. on such forms as mav be 
published by the commission, an annual altemative energy portfolio status report 
analyzing all activities undertaken in the previous calendar year to demonstrate how 
the applicable altemative energy portfolio benchmarks and planning requirements 
have or yyUl be met. Staff shaE conduct annual compliance reviews with regard to 
the benchmarks under the altemative energy portfolio standard. 

(1) Beginning in the year 2010, the annual review wiE indude compliance with die 
most recent applicable renewable- and solar-energy resouroe benchmark. 

(2) Beginning in the year 2025. the annual review will indude compliance with the 
most recent applicable advanced energy resource benchmark. 

(3) The annual compliance reviews shdl consider anv under-compliance an electric 
utility or electric services company asserts is outside its control, including but 
not limited to. the following: 

(a) Weather-related causes. 

(b) Equipment shortages for renewable or advanced energy resoiu-ces. 

(c) Resource shortages for renewable or advanced energy resources. 

(B) Anv person may file comment̂  regarding the electric utility's or electric services 
company's altemative energy portfolio status report within thirty days of the filing of 
such report. 

(C) Staff shall review each electric utility's or electric services company's altemative 
energy portfolio stams report and any timely filed comments, and file its fmdmgs 
and recommendations and any proposed modifications thereto. 

(D) The commission may schedule a hearing on die altemative energy portfolio status 
report. 
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4901:1-40-06 Force majeure. 

An electric utility or dectric services company mav seek a force majeure determination 
from the commission for aE or part of a minhnum renewable- or solar-energy benchmark. 

(A) A decision on a request for a force majeure determination will be r^dered within 
ninety days of an electric utiEtv or electric services company filing a request for such 
determination. The process and timeframes for sudi a determination shall be set by 
enp-y of the commission, die legal director, deputy legal director, or attorney 
examiner. 

(1) At die time of requesting such a determination from the commission, an electric 
utility or dectric services company shall demonstrate that it pursued all 
reasonable compliance options induduig. but not limited to. renewable energy 
credit (REC) solidtations. REC banking, and long-term contracts. 

(2) The request shall include an assessment of die availability of qualified in-state 
resources, as well as qualified resources withui the territories of PJM and the 
MISO. 

(B) If the commission determines diat force majeure conditions exist it may modify that 
compliance obligation of the dectric utility or electric services company, as it 
considers appropriate to accommodate the findmg. 

(1) Such modification does not automaticdiv reduce fiitore-vear obligations. 

(2) The commission retains the right to increase a future year's compliance obligation 
by die amount of anv imder compEance in a previous year that is attributed to a 
force majeure determination. 
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4901:1-40-07 Cost cap. 

(A) An electric utility or electric service company may fil̂  an application requestiiig a 
determination from the commission diat its reasonably expected cost of compliance 
with an advanced energy resource benchmaik would exceed its reasonably expected 
cost of generation to customers by three per cent or more. The process and 
timeframes for such a determination shall be set bv entry of the commission, the 
legal director, deputy legal du-ector. or attorney examiner. 

(1) The burden of proof for substantiating such a claim shall remain widi die electric 
utility or electric services company, 

(2) An electric utility or electric services company shall pursue all reasonable 
compliance options prior to requesting such a determination from the 
commission. 

(31 In the case that die commission nmkes such a determination, the electric utility or 
electric services company mav not be required to fidlv comply widi diat spedfic 
benchmark. 

(B) An electric utility or electric services company mav file an application requesting a 
detemiination from the commission that its reasoqably expected cost of compEance 
widi a renewable energy resouroe benchmark, indudnig a solar energy resource 
benchnmrk, wodd exceed its reasonably expected cost of generation to customers bv 
three per cent or more. The process and timeframes for such a determination shaE be 
set by entry of the commission, the legal director, deputy legal director, or attorney 
examiner, 

(i) The burden of proof for substantiatuig such a daim shall remain with the electric 
utility or electric services company. 

(2) An electric utility or electric services company shall pursue dl reasonable 
compliance options prior to requesting such a determmation from the 
commission. 

(3) In die case diat die commission makes such a determmation. the electric utiEtv or 
electric services company mav not be reouEed to ftillv comply with that specific 
benchmark. 

(C) Calculations involving a three per cent cost cap shall consist of comparing the total 
expected cost of generation to custotpers of an electiic utility or electric services 
company, while satisfying an alternative energy portfolio standard requirement, to 
die total expected cost of generation to customers of die electric utEity or electric 
services company without .satisfying that alternative energy portfolio .standard 
requirement. 
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(D) Anv costs induded in a compiission-approved unavoidable sui-cfaarge for 
construction or environmental expenditures of generation resources shall be excluded 
from consideration as a cost of compliance under the terms of die altemative energy 
portfolio standard and dierefore. would not couin against die applicable cost cap. 
Such costs should, however, be included in the calculation of the total expected cosj 
of generation to customers described in paragraph (C) ofthis mle. 

(E) If die commission makes a determination that a three per cent provision is triggered, 
the dectric uriUty or electric seivices company shall comply wî h each benchmark up 
to the point that the diree per (pent iiKTcment would be reached for each benchmark. 
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4901:1-40-08 Compliance payments. 

(A) Anv dectric utihty or electric services company that does not achieve an annual 
renewable energy resource benchmark, induding a solar benchmark, shall remit a 
compliance payment based on the amount of noncompliance rounded up to the next 
megawatt hour (MWh), unless the commission has identified die existence of force 
majeure conditions or the commission has determined that the three per cent cost-cap 
provision would be exceeded in the event of fiill compliance. 

(1) The required payment for noncompliance widi any solar energy resource 
benchmark shall be calculated by quantifying the level of noncompliance, 
rounded to die next MWh. and multiplying diis figure bv die per MWh amount 
in die table below. 

Solar energy resources - compliance pavmen 
Year 
2009 

Payment per M W h 
$450 

2010 and 2011 $400 
2012 and 2013 S350 
2014 and 2015 $300 
2016 and 2017 ^ 0 _ 
2018 and 2019 $200 
2020 and 2021 $150 
2022 and 2023 ;;ioo 
2024 and bevond $50 

(2) The required payment for noncompliance with any renewable energy resouroe 
benchmark, excluding solar, shall be calculated bv Quantifying the levd of 
noncompliance, rounded to the next MWh. and multiplying this figure by an 
amount determined by the commission. 

(a) The per MWh payment for renewable eqergv resotures fcH" the vear 2009 is 
forty-five dollars. 

fb) Beginnmg in the year 2010. the per MWh payment for renewable energy 
resouroes will be adjusted annudly to refled the annual change to the 
consumer price index as defined ui section 101.27 of die Revised Code. 
Such adjustment shall be performed by staff no later than June first of each 
calendar year. This annual adjustment shall be calculated using the 
following formula: 

= ((CPryR2/CPryRl) * current per MWh payment) 

(c) In no event shall the compliance payment for renewable wiergy resources be 
less than forty-five dollars per MWh. 
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(3) At least annually, the staff shall conduct a review of the renewable energy 
re-soiu-ce market, including solar, bodi widiin diis state and widiin the regional 
transmission systems active in the state The residts of this review shall be used 
to determine if changes to the solar- or renewable-energy comt>liance payments 
are wananted. as follows: 

(a) The commission may increase compliance payments if needed to ensure that 
dectric utilities and electric services companies are not Uj?mg the payments 
in lieu of acquuing or producing energy or RECs from qudified renewable 
resources, including solar. 

(b) Anv recommendation to reduce die compliance payments shall be presented 
to the generd assembly. 

(B) Anv comdiance payment shall be submitted to the Commission for deposit to die 
credit of die advanced energy fund. All compliance payment̂  sh?dl be delivered to 
the commission within thirty davs of the imposition of any compliance payment 
requirement. 

(C) Compliance payments shall be subject to such collection and enforcement procedures 
as apply to die collection of a forfeitiue imder sections 4905.55 to 4905.60 and 
4905.64 of the Revised Cod .̂ 

(D) Anv electric utility or electric services company found to be liable for a compliance 
payment is prohibited from passing comnUance payments on to consumers. In die 
event that a compliance payment is required, an electric utility or electric services 
company shall submit an attestation, signed by a company officer or designee. 
indicating diat it will not seek to recover die specEic compliance payment from 
consumers. Such attestation shall be submitted to staff widim duitv davs of die 
imposition of anv compEance payment requirement. 
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4901:1-40-09 Annual report. 

(A) Pursuant to division (D)(1) of section 4928-64 of the Revised Code, an annual tepott 
shall be submitted to the generd assembly addressing at least die following topics: 

(\) The compliance status of electric utiEties and decti-ic services companies with 
respect to the advanced- and renewable-energy resource benchmarics. 

(2) Suggested strategies for dectric utility and decttic services company compEange. 

(3) Suggested strategies for encouragmg the use of dteroative energy resources in 
supplying diis state's electricity needs in a manner that considers: 

(al Available technology. 

(b) Costs. 

(c) Job greati^n. 

(d) Economic ip̂ p̂ dSr 

(B) The report shall be .subnutteri in acconlance widi section 101.68 of me Revised Code, 

(C) Prior to its submission to the general assembly, the report wJE be issued for pubEc 
comment bv interested persons for thirty davs. unless odierwise ordered bv the 
commission. The process and timeframes for soliciting public comment shdl be set 
bv entry of die commission, die legal director, deputy director, or attorney examiner. 
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4901:1-41-01 Definitions. 

(A) "Carbon dioxide control planning" means the establishment and implementation of a 
stntctuied. vertfiable process indudmg goals, policies, and procedures, to measure 
carbon dioxide emissions and control options on both a facility and a system-wide 
scale over five-, ten- and twenty-year periods. 

(B) Commission means the public utilities commission of Ohio. 

(C) "Climate registry" means the intematioud greenhouse gas measurement and 
reportmg system, including accounting and verification measin-^. which provide 
voluntary or mandatory reporting requirements. 

(D) "Electric generating facility" means an electi-jc generating plant and associated 
facilities capable of producing electricity of fifty megawatts or larger. 

(E) "Greenhouse gas" means the emissions of carbon dioxide, methane, nitimis oxide, 
hvdrofluorocarbons. perfluorocarbons. and/or .sulphur hexafluoride. 

(F) "Person" has the meaning set forth in section 4906.01 of the Revised Code. 
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4901:1-41-02 Purpose and scope. 

(A) This chapter provides rules for the reporting of greenhouse gas emissions and carbon 
dioxide control plarming for electric generating facilities within Ohio, pursuant to 
section 4928.68 of the Revised Code. 

(B) The commission may, upon an application or a motion filed bv a party, waive anv 
requirement of this chapter, odier than a requirement mandated bv statute, for good 
cause shown. 
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4901:1-41-03 Oreenhonse sas reporting and carbon dioxide controj plaaning. 

(A) Anv person owning or operating an electric generating facility whhm Ohio shall 
become a partidpating member in die climate registry, and shall report greenhouse 
gas emissions according to die protocols approved bv the climate registry, or as 
otherwise directed by the commission. 

(B) Any person who owns or operates an dectric generating facility widiin Ohio .shdl file 
with die commission bv April fifteendi of each calendar year an environmental 
control plan, including carbon dioxide control planning. A copy of such plan shdl 
also be provided to the director of the Ohio environmental protedion agency, or his 
designee. 

(C) The environmentd conttol phm shall include all relevant technical information on the 
current conditions, gods, and potential actions for resource planning or 
environmental compliancy. Anv technology uiduded m this plan, mduding clean 
coal, shall be based upon the most current scientific and enguieCTing design 
capability of anv facility or that has been designed to have the capabttitv p control 
die emissions of criteria pollutants and cart)on dioxide widiin die parameters of 
economically feasible best technology. 
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4901:5-1-01 Definitions. 

As used in Chapters 4901:5-1 to 4901:5-7 of die Administrative Code: 

(A) "Business office" means any office mauitained by the reportmg person where blEs 
issued by the reporting person may be paid and discussed with its representatives. 

(B) "Commission" means the public utiEties commissron of Ohio. 

(C) "l^UElectric utiEtv" moons dootric diotribution utility and for die purpose of this 
chapter moons an deotric utility company that supplies at leost FetoU eleotrio 
distribution s<M îce to more than fifteen diousond customers withm Ohiohas the 
meaning set forth in division (A)(l 1) of section4928.01 of the Revised Code. 

(D) "Electric transmission owner" for die purpose of this chapter means the owner of a 
major utiEty facility as defmed in section 4935.04 of die Revised Code. 

(E) "Gas distribution line and associated fadlity" means a pipeline and associated 
facEities odier dian gadieiing or b:ansmission line m a distributioa area 

(F) "Gas gathering line and associated facEity" means a pipeline and assodated fadEties 
which transport gas from a current production facility to a transmissicm Ime or main. 

(G) "Gas or natural gas ttansmission line and associated facilities" has the meaning sd 
forth in rule 1906 1 02 4906-1-01 of die Administtative Code. 

(H) "Long-term forecast report" has the meanmg set forth in section 4935.04 of the 
Revised Code. 

(I) "MajcH- UtiEty faciEty", has die meaning set fortii ua division (AXI) of secdoa 4935.04 
of the Revised Code. 

(J) "Person" has die meaning set forth m soctiono section 4906.01 and «1Q35.0'1 of the 
Revised Code, 

(K) "Reporting person" means any person required to file a long-term forecast report 
under section 4935.04 of die Revised Code. 

(L) "Substantial change" indudes, but is not limited to: 

(1) A change in forecasted peak loads or energy delivery over the forecast period of 
greater than an average of one-half of one per cent per year as calculated in rule 
4905:5-3-03 of die Administirative Code. 
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(2) The addition of a generating faclEtv or facilities in an electric utility's supply 

plans. 

{^KlLDemonstration of good cause to the commission by an interested party. 

(M) "Electric generating facility" means an electric generating plan and associated 
facilities capable of producing electricity. 
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4901:5-l-02 Form of iong-term forecast report filing required. 

Each person owning or operating a major utility facility within this state, or furoishing 
gas, naturd gas, or electiidty diredly to more dian fifteen diousand customers withui diis 
state shdl annudly furnish a long-term forecast report to die commission for its review, 
m compliance with the mies set fcMth in this chapter. 
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4901:5-1-03 Form of Iwig-temi forecast reports additional requiremoits. 

(A) All long-term forecast reports shaE be submitted pursuant to the requirements set 
forth in Chapter 4901:5-3 of die Admmistrative Code. 

(B) All hard copies of long-term forecast reports must be bound. The bjndmg may 
mdude eith^ a hard or soft cover so long as it adequately secures the pages. 

(C) All long-term forecast reports shall contain a listing of the libraries to which a letter 
of notification has been maEed, stating where available copies may be obtamed. 

(D) Each long-term forecast report shall indude a statement, signed by the perscn 
responsible for the filbg, diat die document is true and corred to the best of his or 
her knowledge and belief. 

(E) AE long-term forecast reports shaE contam a certificate of service, signed by the 
person responsible for its filmg, stating diat the requEements of paragrafdis (F) to (I) 
of this nde wiE be met. 

(F) On the same date a long-term forecast report is filed with die coimmssion, the 
reporting person shdl deliver or maE a copy of die long-term forecast repcMt to the 
office of the consumers' counsel at their offices in Columbus, CMiio. 

(G) Widiin tiiree days of filing with the commission, a letter of notification shaE be 
delivered or sent by first class maE by the reporting person to: 

(1) The mam public library of each county m Ohio which die reporting perscoi 
services. 

(2) The main public library of each county in Ohio in the area in which any portion 
of a major utEity facility is to be located during die forecast period. 

(H) The reporting person shaE keep at least one o^y of the person's current long-term 
forecast report at die person's prindpd business office in Ohio for public inspection 
during office hours. 

(I) The reporting person shall provide or cause to be provided a copy of die person's long-
term forecast report to any person upon request at cost to cover the expenses 
incurred. 
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4901:5-1-04 Notice of substantial diange. 

(A) E the long-term forecast report to be furnished under division (C) of section 4935.04 
of die Revised Code wiE contam. a •Substantial change" oa dgfinod in division 
(D)(3)(c) of section 4935.01 of the Rcvioed Code, die reporting person shall file a 
notice of substantid change widi the commission forty-five days prior to the filing 
date of the long-term forecast report or as soon thereafter as the reportmg person 
knows of die substantial change. 

(B) Notice of substantid change shaE consist of a letter, signed by the person responsible 
for filing the long-term forecast report stating that a substantial diange wEl be 
reflected m the forthcoming long-term forecast report and identifying the provision 
of division (D)(3Xc)-of section 1935.04 of the Revisod Code which is applicable. 
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4901:5-3-01 Long-term forecast report due dates. 

(A) AE electric tiransmission owners or EDUs dectric utilities requEed by section 
4935.04 of the Revised Code to file a long-term forecast report must fUe annuaEy on 
or before April fifteendi. For years in whidi EieE forecast does not show substantial 
change no defmed in section 4935.04 of the Rovised Code, the electric ttansmission 
owner or the E&y-electric utility may file oidy the forms specified in Chaptex 
4901:5-5 of the Adnunisbative Code ui satisfying the reqiurem^ts of this rule. In 
any year that a hearing is requEed under division (DX3) of section 4935.04 of the 
Revised Code, the electric transmission owner or fi&U-^lectric utility must file a 
complete long-term forecast report. 

(B) AE gas and naturd gas distiibution companies required by section 4935.04 of the 
Revised Code to fde a long-term forecast report must file annudly on or before June 
first _0n altemating yearŝ , each gas utility may file only the forms specified in 
Chapter 4901:5 5 4901:5-7 of die Adnunistirativc Code hi satisfymg the 
requirements of dus mle. In any year diat a hearing is requEed under division (DX3) 
of section 4935.04 of the Revised Code, the reportmg utEity must fde a complete 
long-term forecast report. 

(C) On or before December thkty-fkst of each year, the commission shaE notify each 
electric transmission owner or 6Bt?-electric utility of the number of copies of its 
long-term forecast report it shdl be required to submit at the next filing. On OT before 
February fifteendi of each year, the commission shall notify each gas <x natural gas 
distribution company of die number of copies of its long-term forecast report it shaE 
be required to submit at the next filmg. In the event that no notice is sent by the 
commission, die company shaE submit die same number of copies of the long-term 
forecast report submitted widi the previous year's fEmg. 

(D) Notwithstanding the lequEements of paragraphs (A) and (B) of this rule, the 
commission may grant an extension of the fiiuig deadluie for good cause shown. 
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4901:5-3-02 Fees. 

(A) Fees for electric transmission owners or EDUs electiic utilities shaE be submitted 
aimudly to the conunission by-on or before May first. 

(B) Fees for gas and naturd gas distiibution companies shdl be submitted annudly to the 
commission on or before September fifteenth. 

(C) All fee payments shaE be made by diedc, payable to "the public utEities comniissi<Ni 
of Ohio." 

(D) The commission shaE annuaEy detennine the fee each utility must pay, and shaE 
notify each utEity as to that amount at least thkty days prior to the date paym«it is 
due. 

(E) Fees for electric transmission owners or EDUs electric utilities will be based on: 

(1) For electric ttansmission owners, the fee shaE be two and one-half miEs per 
megawatt hour delivery based upon the oiergy deliv<»ies for loads connected to 
die system inside Ohio for the most recent year for which actual data is reported 
on die most recentiy filed form FE3 Tl FE-Tl column twelve. 

(2) For E&tfedectric utilities, the fee shall be two and one-half miEs per megawatt̂  
hour delivery based upon the total-net energy for load for the most recent year 
for which actud data is reported on the most recently fEed form FE4 Dl FE-DI 
column eight 

(F) Fees for gas and natiiral gas distiibution companies wEl be based on two factors: 

(1) In-state totd number of meters ui December of die precedmg year, as reported to 
the commission on form SG-1. 

(2) Totd ui-state sdes for the most recent cdmdar year for which adual data are 
reported to the commissitm on the most recentiy filed form SG-1. 

(G) Annud fees for gas and nahual gas distribution companies shaE be the sum of the 
foEowing charges: 

(1) One hundred nulls per meter. 

(2) Two hundred nmety-seven mills per miEicMi cubic feet 
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4901:5-3-03 Calculation of forecast rates of change. 

(A) For die purposes of division (DX3XcXi) of section 4935.04 of die Revised Code, die 
change m die average annual rate of change m the forecasted electtic peak loads ot 
energy delivery shdl be cdculated by comparing the average annud compound rate 
of change of die previous year's long-term forecast with the average annual rate of 
change of die current year's long-term forecast The average annud compound rate 
of change shaE be cdculated as die rate of diange occurring between year zero and 
year ten-

(B) The average annud compound rate of change m electric energy delivery for a given 
forecast shdl be cdculated as the rate of change occcuring between year zero and 
year ten. For fiPtfe-dectric utilities, the rate of change shaE be calculated based 
upon the tetalHieLenergy column fw load on form WEAD2 column eight tf form 
FE4 D2, in not filed, die cdculation of rate of diange shdl bo based upon the totd 
energy oolunan on fonn FE3 Dl FE-Dl. column eight. 

(C) The average annud compound rate of change in electric peak loads fcM- a given 
forecast shdl be cdculated as die rate of change occurring between year zero and 
year ten. The greater of winter or summer mtemd load shall be used to determine 
average annud compound rate of change. For JBDtfeelectric utilities, the rate of 
change shaE be based upon EDU systaai-the dectric utilitVs forecast of its seasonal 
peak load demand foroooat in Ohio as reported on form FBI D5. If form FBI D5 io 
not filed, form FE1 D4 shdl be employed to calculate- die rate of ohango of peak 
loadsrFor electtic transmission owners, die rate- of ohongo ohdl bo coloulotcd based 
upon form FE3 T2 electriO'transmission owner's system seasond peok load demand 
foreca^FE-D3. 

(D) For die purposes of division (D)(3XcXi) of section 4935.04 of the Revised Code, the 
change ui the average annud rate of diange in die forecasted gas consumption shaE 
be calculated by comparing the average annual compound rate of change of the 
previous year's long-term forecast with the average annud compound rate of diange 
of die current year's long-term forecast. The average annual compound rate of 
change shdl be calculated as die rate of change occurring between year zero and 
year ten. 

(E) The average annual compound rate of change ui gas consumption for a givra forecast 
shall be cdculated as the rate of change occuning betwem year zero and year ten, as 
reported in the sum of column ten, total consumption, of form FGl-1 plus oolumn 
four, total volumes transported by respondoit for on-system customers, of form FGl-
6. 



*** DRAFT - NOT FOR FEEING *** 
4901:5-5-01 Defmitions. 

The following dofmitions Apply to diifi chapter: 

(A) "ATC" means available transfer capabiEty and ia die portion of total transfer capacity 
remaining in the physical transmission syGtem for furdier commardal odivity ovtf 
and flbovo Qlrpady oommkted wholesde ond retaE uceoas defined by die regional 
reliability organization standards. 

(B) "Altemative energy resource" has the meaning set forth in divisioo (A)fl) of .section 
4928.64 of the Revised Code. 

(C) "Available system capability" means the installed capability of all generatmg units on 
the utility system plus firm purchases. 

(D) "Capability" means the net seasonal demonstrated rating of generating equipment, as 
defined bv the regiond relid^ilitv organization reliability standards. 

(E) "Certified territory" means the seivice area established for an electric supplier under 
sections 4933.81 to 4933.90 of the Revised Code. 

(F) Demand-side management" means those programs or activities that are designed to 
modify the magnitude and/or patterns of electricity consumption in a utility's service 
area bv means of equipment uistalled or actions taken on the customer's premises. 

^BKGL"ECAR" identifies an electric roliobUity ooundl-of a suooossor orgonieotion, 
which functions withm a googrophio area that iHeludes Indioiuu Ohio^ and porta of 
Kentucky, Maryland, Michigan, Pcnnaylvonia; Teaneasee, West VEgmio;—and 
Vu-ginia. Tho dootric utility systems in this area that are engaged in the generation, 
tranamission, and ado of dootric power and energy- ore the parties to a foiPMrf 
agreomont entitled, "Eost Centtal Area Rdlability Coordmotion Agreement-'̂ - or a 
simEor agreement of a successor organization"Electrjc ttansmission owner" means 
the owner of a major utility facility as defined in section 4935.04 of the Revised 
Code. 

(GXH) ^̂ EEl" means Edison decttic institute"Energv-price relationships" means the 
calculated or observed effect on peak load, load shape, or energy consumption 
resultmg from changes in the retail price of electricity or other fuels. 

(^lJL"Forccast year," "year of the forecast," or "year zero" means the year m which the 
forecast is filed. 

fS^J) "Forecast period" means year zero through year ten. 
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^¥>lKl_"lntegrated operating system" means a group of electric transmission owners or -

EDtfe-clectiic utilities who are members of a jointly or commonly operated system 
as a single entity. 

(L) "Integrated resource plan" means that plan or program, established bv a person 
subject to the requirements of this chapter, to furnish electric energy services in a 
cost-effecrive and reasonable manner consistent with die provision of adequate and 
reliable service, which gives appropriate consideratian to supply- and demand-side 
resources and transmission or distribution investments for meeting the person's 
projected demand and energy requirements. 

(M) "Intemal load" of a system means the summation of the net output of its generators 
plus the net of interconnection receipts and deliveries. 

(N) "Interruptible load" means load that can be curtailed or reduced at the suppEa^s 
discretion or in accordance with a contractual agreement. 

(GyO) "Load" means the amount of power needed to be deEvered at a given point on an 
electiic system. 

(P) "Load modification" means die impact of a demand-side management energy 
efficiency, demand reduction, price lesponsive demand, or demand response 
program designed to influence customers' patterns of electricity use in otder to 
modify the utility's load shape. 

(0) "Load shape" means the distribution of a utilhys total electridty demand measured 
over time, usudly expressed as a curve which plots megawatts supplied agdnst tune 
of occurrence, and illustrates the varying magnitude of the load during diat time 
period. 

(R) "Native load" of a system means die internal load minus intermptible loads. 

(S) "Nonutility generation" means anv source of elecoicity which is interconnected with 
a utility's system, but is not exclusively owned by an electtic utility. 

fHXT) "Peak demand" or "peak load" means the electric tiransmission ewa»-owner's or -
EDU's electtic utility's maximum sixty-minute uitegrated clock hour native lood 
predicted {or actud^ load for the year. 

(i)(\J) •'•'Service area." means die geographic aroa in whioh die eleotrio transmission owner 
or EDU renders servico to wholesde or retail oonsumers of onergy"Price responsive 
demand" means the predictable response to changes in wholesale electricity prices of 
electricity demand by consumers who are served at retail rates or prices that can vary 
based on wholesde electricity prices or market conditions. 
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(V) "Renewable energy resource" has die meaning set forth in division (Al(35) of section 

4928,01 of the Revised Code. 

(W) "Reporting person" means any person required to file a long-term forecast report 
under section 4935.04 of the Revised Code. 

(X) "Supply-side lesources" mean those resources that directiv increase die amount of 
electricity available for consumption in a utility's certified territory. 

(jyV) "Transfer capabEity," means die oapabilitv ability of the electric transmission 
owner or EDU's owner's system to deliver or tironafer power from dL points of 
roceipta to all delivery pointsmove power over its system to another mterconnected 
transmission system or distribution utility while meetmg dl national standard 
reliability requEements. 

(jQ(Z) "TTC means total ttransfer capadty ond is die amount of dwttic power that oan 
bo transforrcd from ono control oroa to another over the intorconnootod ttponsnusaion 
network in a reliable manner whilo mootuig dl of a specific set of defined pre ond 
post contingency • system eenditions. TTC is tho lesser of the network transfer 
oapability or contraot poth oopaoity (i.e., the sum of oapadtieo of all int&roonnootions 
to g ncidiboring control oroalas defined by the regional reliability organization 
standards and is the measure of the ability of the interconnected electric systems to 
reliably move or transfer power from one area to another over all transmission lines 
or paths widiin the interconnected electric systems. 
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4901:5-5-02 Purpose and scope. 

(A) lliis chapter specifies die reporting reqiurements for long-term forecast reports filed 
by electric utilities and transmission owners pursuant to Chapter 4901:5-1 of the 
Adniuiistrative Code. 

(B) Unless otherwise directed bv the commission, all reports shall be fded using such 
forms as mav be posted on the commission's web site. Such forms may be changed 
without furdier commission enti-y and each reporting person should check the 
commission's web site to obtain die current forms before filing a report. 

(C) The commission mav. upon an application or a motion filed by a party, waive anv 
requiremetit of this chapter, other than a requirement mandated bv statute, for good 
cause shown. 
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4901:5-5-03 Forecast report requirements for electric utilities and transmiiwion 

owners. 

(A) Summary of the long-term forecast report. 

The long-term forecast report shall contain a summary describing die electiic utility's 
forecast of loads and the resource plan to meet that load, and shdl uidude at a 
minimum: 

(1) The planning objectives. 

(2) A summary of its forecasts of energy and peak load demands and the key 
assumptions or projections underlying these forecasts. 

(3) A description of the process bv which the energy and peak load forecasts were 
developed. 

(B) General guidelines. The following guiddines shaE be used in the preparation of die 
forecast: 

(1) The forecast must be based upon independent analysis by the reporting eledric 
transmission owner or electric utility. 

(2) The forecast may be based on those forecasting methods that yield the most 
useful results to the dectric transmission owner or electric utility. 

(3) Where the required data have not been calculated directiy. relevant conversion 
factors shall be displayed. 

(C) Special subject areas. 

(1) The following matters shall specifically be addressed: 

(a) A description of the extent to which die reporting electric transmission owner 
or electt-ic utility coordinates its load and resource forecasts with those of 
other systems such as affiliated systems in a holding company group. 
associated systems in an integrated operatuig system or other coordinating 
organizations, or other neighboring systems. 

(b) A description of die manner in which such forecasts are coordinated, and any 
problems experienced in efforts to coordinate forecasts. 

(c) A brief description of any polls, surveys, or data-gathering activities used in 
preparation of the forecast. 
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(2) No later dian six mondis prior to the required date of submission of the forecast 

the commission may supply the reportmg electric transmission owner or dectric 
utility: 

fa) Copies of appropriate commission or odier state documents or public 
statements diat include die state energy policy for consideration in 
preparation of the forecast. 

(b) Such current energy policy changes or deliberations, which, due to theE 
immediate significance, the commission determines to be relevant for 
specific identification in the forecast (including but not limited to new 
legislation, regulations, or adjudicatory findings). The reporting person 
shall provide a discussion of the impacts of such factors and how it has 
taken these factors into account 

(3) Existing energy effidency. demand reduction, and demand response programs 
and poEcies of die reporting person, which support energy conservation and load 
modification, shdl be described along with an estimate of their impacts on 
energy and peak demand and supply resources. 

(4) Energy-price relatioiLships: 

(a) To the extent possible, identify the relationship between price and energy 
consumption and describe how such changes are accounted for ui the 
forecast 

(b) To die extent possible, specify a demand function that will or can be used to 
identify die relationship between anv dynamic retail prices and peak load, 
which captures the impact of price respoitsive demand. 

(c) A description of. and justification for, the methodologies employed for 
detennimng such energy-price relationships shdl be included. 

(D) Forecast documentation. The purpose of die documentation section of the report is to 
permit a thorough review of the forecast methodology and test its vdidity. The 
components of die forecast documentation mdude: 

(1) A description of the forecast mediodology employed, including: 

(a) Overall methodologicd framework chosen. 

<b) Spedfic analytical techniques used, their purpose, and the forecast 
component to which they are applied. 

(c) The manner in which specific techniques are related in producing the 
forecast. 
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(d) Wliere statistical tecliniqpe$ have been used: 

(i) All relevant equations and data. 

(ii) The size of the standard error of the estimate, and die size of the 
forecasting enor. assodated with each relevant forecasthig model 
equation, this infonnation shall be uiduded for each forecast at the 
bottom of forms FE-Dl to FE-D6. 

(iii) A description of the technique. 

(iv) The reason for choosing the technique. 

(v) Identification of significant computer software used. 

(e) An explanation of how controllable and intemiptible loads are forecasted and 
how they are treated in die total forecast 

(f) An identification of load factors or other relevant conversion factors and a 
description of how diev are used within die forecast, 

(g) Where the methodology for any sector has changed significantly from the 
previous vear. a discussion of die rationale for the change. 

(2) Assumptions and specid information. The reporting person shall: 

(a) For each significant assumption made in preparing the forecasts, include a 
discussion of the basis for the assumption and die impact it has on the 
forecast results. Give sources of the assumption if other than the reporting 
person. 

(b) Identify specid information bearuig on die forecast (e.g.. die existence of a 
major planned industrial expansion program in the area of service or other 
need determined on a regional basis). 

(3) Database documentation. The responsibilities of the reportmg person with regard 
to its forecast database are as follows: 

(a) The reporting person shall provide or cause to be provided: 

(i) A brief description of all data sets used in making die forecast, both 
intemal and extemd. input and output and a citation to the sources. 

(ii) The reasons for the selection of the specific database used. 
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(iii) A clear idenrification of anv significant adjustments made to raw data 

in order to adapt diem for use in the forecast including, to the extent 
practicable: 

(a) The nature of die adjustment made. 

(b) The basis for the adjustment made. 

(c) The magnitude of the adjustment. 

(b) If a hearing is to be held on die forecast in die current forecast vear. the 
reporting person shall provide to die commission in electtonic formats or 
other medium as die commission directs, dl data series, bodi input and 
output raw and adjusted, and model equations used in the preparation of the 
forecast. 

(c) The reporting person shall provide to the commission, on request: 

(i) Copies of all data sets used m makhig die forecasts, including both raw 
and adjusted data, uiput and output data, and complete descriptions of 
any mathematical, tedmical. statistical, or other model used in 
preparing the data. 

(ii) A narrative explaining the data sets and any adjustments made with die 
data to adapt it for use in the forecast. 
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4901:5-5-04 Forecasts for eledric transmission owners. 

(A) General giudelmes. 

The electric transmission owner shall provide or cause to be provided data on the use 
of its transmission lines and facihties. 

(1) The forecast shall indude data on aE existing ttansmission Imes and associated 
facilities of one hundred twentv-five kilovolts (kV) and above as defined bv the 
commission, for vear zero to year ten. 

(2) The forecast shall include data on all planned transmission lines and associated 
facilities of one himdred twentv-five kilovolts (kV) and above as well as 
substantial planned additions to. and replacement of existing fadlities. as 
defined bv the commission for year zero to year ten. 

(3) The reporting dectric ttansmission owner shall be prepared to supply to the 
commission on demand, additional data and maps of transmission lines and 
facilities. 

(B) Transmission energy data and peak demand forecast forms. 

The dectric transmission owner's forecast shall be submitted ui an decttwnic form 
prescribed by the commission or its staff. 

(1) Electtic tt-ansmission owners shdl fde energy delivery forecast (megawatt 
hours/year) data: Actual and forecast as shown on form FE-TI. The electric 
transmission owner shall indicate die total energy it received from all generating 
sources connected to then transmission system within Ohio as well as the total 
energy received from dl generating sources connected to theE system. They 
shall indicate the totd enei^y received at ioteroonnections wiUi other electtic 
transmission owners within Ohio as well as the total energy received from dl its 
interconnections. The electric ttansmission owner shdl report the total energy 
deliveries to interconnections within Ohio as well as to all its mterconnections. 
The dectric ttansmission owner shdl report the totd energy deliveries for loads 
within Ohio as well as to all load deliveries. 

(2) Electric transmission owners shaU file system sea.sonal peak load demand 
forecasts: Actual and forecast system peak demand levels for summer and 
winter seasons as displayed on form FE-T2. covering both native and intemal 
loads, as defined in the form. 

(3) Mondilv data of energy and Peak loads. The dectric transmission owner shad 
specify in detail the methodology employed to produce monthly forecasts of 
energy and peak load for the current year and one year in the ftiture. The 
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reporting electric transmission owner shall provide or cause to be provided 
mondily information as required on the following forms: 

(a) 'Total mondilv energy forecast" forecast information concerning monthly 
energy forecasts shall be provided for two years on form FE-T3. 

(b) "Monthly intemal peak load foreca.st" forecast infonnation concerning 
monthly peak load forecasts shall be provided for two years on form FE-T4. 

(c) "Mondilv energy transaction" the reporting electtic transmission owner shall 
provide or cause to be provided monthly data on dl energy received and 
delivered for the twelve months of the roost recent year for which actud 
data is reported on die forms FE-T5 and FE-T6: 

(j) On form FE-T5 part A. the electric transmission owner shdl provide or 
cause to be provided monthly data on aE energy received under firm 
contract and nonfirm contract: 

(a) From power plants dEectiv connected to theE transmission system. 

(h) From odier sources. 

(c) The total energy received from all sources few the month. 

(ii) On form FE-T5 part B̂  the electtic transmission owner shaE provide or 
cause to be provided monthly data on energy delivered under firm and 
nonfirm contrad for the total system and for delivery points located in 
Ohio: 

(a) The amount of power delivered to affiliated electiic utilities. 

(b) The amount of power delivered to other nonaffiliated mvestor-
owned electric utilities. 

(ci Tlie amount of power delivered to cooperatively owned electric 
utilities. 

(il) The amount of power delivered to municipally owned electric 
utilities. 

(e) The amovnt of power delivered lo federal and state electric 
agencies. 

(f) The amount of power delivered for nondistribution service. 

(g) The totd amount of power delivered. 
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(iii) On fonn FE-T5 part C. die electtic ttansmission owner shdl provide or 
cause to be provided mondily data on system losses and/orimaccounted 
for energy bv firm and nonfirm oransmission service. 

(4) The reporting dectric transmission owner shall provide the followmg data (Xi the 
operating conditions of transmission owner's system at the time of the system's 
monthly peak for each month during the most recent vear on form FE-T6: 

(a) The date and time of peak. 

(b) The peak MWs. 

(c) Any scheduled ttansmission outages on the system. 

(d) Any uî scheduled transmission outages on the system. 

(e) Any emergency operatuig procedures in effect. 

(C) The existing transmission system. 

(1) Tlie reporting electtic transmission owner shall provide or caase to be provided a 
brief narrative description of the existing electtic transmiî sion systtpm and 
identify any transmission constrdp^s and critical contingencies widi and without 
the power transfers to the neighboring companies detailed in forms FE-T7 and 
FE-T8: 

(a) A summary of the characteristics of existmg transmission lines shall be 
shown as indicated in form FE-T7. characteristics of existing transmission 
lines. 

(b) A separate listing of substations for each line included in form FE-T7 shdl 
be shown as mdicated in form FE-T8. siunmary of existing substations. 

(2) Each reporting electric ttansmission owner shall provide or cause to be provided 
maps of its electric transmission system as follows: 

(a) One schematic map of the ttansmission network. 

(b) A map showing die actual, physical routing of the transmission lines. 
geographic landmarks, major metropolitan areas, and the location of 
substations and generating plants, interconnects with distribution, and 
interconnections widi other electtric transmission owners. 

(c) Two copies of the map described m paragraph (C)(2)(b) of diis mle. for 
commission use, on a 1:250.000 scde. The electric transmission owners 
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may jointly provide one sd of maps to meet this requirement. Participation 
in die conunission's joint mapping project will meet this requirement 

(D) The planned transmission system. 

The reporting electric transmission owner shall provide or cause to be provided a 
detailed nanative description of die planned elecfric tt-ansmission and identify anv 
transmission constraints and critical contingencies with and without the power 
transfers to the neighboring companies and ^ description of die plans for 
development of facilities for years zero through ten as follows: 

(1) Specifications of planned transmission lines shall be provided on form FB-T9. 
specifications of planned electric transmission lines for: 

(a) New lines requirmg new rights-of-way. 

(b) Lines in which dianges of capacity, either in ternis of current voltage, or 
both, are scheduled to take place. 

(c) Other changes \̂  transmission Unes or rights-of-way, which would be 
considered as substantial additions, as defined in rule 4906-1-02 of the 
Adniinisttatjve Code. 

(2) A listing of all proposed substations shdl be provided in form FE-TIO. summary 
of proposed substations. 

(3) The transmission foreqû t shall include maps of the planned transmission system 
as follows: 

(a) An overlay to each of the maps requEed in paragraph (C) of this rule 
showuig die planned transmission luies. substation, and generating plants as 
they will lie into die existing system: plaimed Imes shaE be shown and 
identified as such and keyed into fonn FE-T9. to provide as complete a 
pjctiire of die system as Is possible. Combined maps showing both existmg 
and proposed fadEties mav be substihited for the overlays. Where planning 
horizons make h Impracticd to comply fidlv with the data requircmaits of 
this rule, as many data as are avdlable shaE be provided dong with the 
estimated date on which additional data will be available. 

(b) Two copies of die above overlay, for comniis.sion use, on a scale of 
1:250.0(30. The eledric transmission owners may joindy provide one set of 
overiavs to meet this reauEement. Partidpation in die commission's joint 
mapping proiect will meet this requEement. 

(E) Substantiation of the planned ttansmission system. 
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The reporting electric ttansmission owner shall submit a substantiation of 
transmission devdopment plans, uiduding: 

(1) Description and ttanscription diagrams of die base case load flow studies of die 
transmission owner's transmission system in Ohio, one for the current year and 
one as projected either three or five years kito the future, and provide base case 
load flow studies on computer disks in PSSE or PSLF format along widi 
transcription diagrams for the base cases. 

(2) A tabulation of and transcription diagrams for a representative number of 
contingency cases studied along with a brief statements concemmg the results. 

(3) Analysis of proposed solutions to problems identified in paragraph (E)(2) ofthis 
rule. 

(4) Adequacy of die electric transmission owner's transmission system to withstand 
natural disasters and overload conditions. 

(5) Analysis of the electric transmission owner's transmission system to permit 
power interchange with neighboring systems. 

(6) A diagram showing the electric transmission owner's import and export fransfer 
capabilities and identifying the limiting elementfs) during each season of the 
reporting period. In addition, die reportmg electric transmission owner wUl 
provide a listing of transmission loading relief (TLR) procedures cdled during 
the last two seasons for which actual data are available. That listing mav include 
only those TLRs cdled as a result of a transmission limit on die reporting 
electric transmission owner's transmis.sion system. For each TLR event, the 
listing shall indude the maximiun level, and the dm-ation at die maximum levd. 
and the magnitude (in MW) of the power curtailments. 

(7) A description of any studies regarding fransmission system improvement, 
induding, but not limited to. any studies of the potential for reducing line losses, 
thennal loading, and low voltage, and for improving access to dtemative energy 
resources. 

(8) A switching diagram of the fransnusston network. 

(F) Regional and bulk power requirements. 

To avoid the inefficiencies associated with having each electtic fransmission owner 
report this data, die electtic ttansmission owners may have the regiond fransmission 
system operator submit a single report on dieir behalf Hiis information shall be 
provided as soon as it becomes available. Data provided to die commission 
concerning the elecuic transmission owner's existing and plaimed bulk power 
transmission system (two hundred thirty kV and above) shall indude the following: 
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(.1) Tlie most recent regional power existing fadlities and an authorized map. 

(2) A plan on die bulk power transmission network of the region in service (totd 
certified territory of the companies in the region including out-of-state certified 
tenitories) at die time of the report, including interfaces with adioming regions, 

(3) Regional transmission system power interchange matrix. 

(4) A transmission diagram and a summary of die load flow base case studies of the 
bulk power network of the region as it now exists at die rime of reporting. 

(5) A plan of the bulk power transmission network of the region (induding interties 
widi adjoining regions) and the general routing of fadlities committed or 
tentatively projected for service within ten years, including identification of 
prmdpal substations, operating voltages, and projected in-service dates. 

(6) A list and diagram showing fransmi.ssion constraEis of die bidk power 
transmission network, including intercormections. 

(G) To the extent that infonnation sought ui this rule contains critical energy 
infrastmcture. the reporting person shall provide such information to the 
commission's staff but redact all such information befpre filuig in the case docket 
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4901:5-5-05 Energy and demand forecasts for eledric utilities. 

(A) Generd guiddines. 

(1) The reportmg person shall provide or cause to be provided data on the use of die 
electric utility's distribution lines and facilities. 

(2) The reporting person shall specify in detaE die methodology employed to 
produce monthly forecasts of energy and peak load for the current year and one 
veai' in the future. 

(3) The reporting person shdl. upon request, supply to die commission widi 
additional data and maps of disfribution lines and fadlities. 

(B) Distribution eneq>y data and peak demand forecast forms. 

The distribution forecast shdl be submitted in an electronic form prescribed bv the 
commission or its staff. 

(1) Each electric utility shall file a certified teiritorv energy forecast (megavratt-
hours/vear). Each electtic utility operatmg ui Ohio shall fiimish completed sets 
of FE-Dl and FE-D2 fomis: 

(a) FE-Dl shdl contain data for only the Ohio portion of die reporting electric 
utility's total certified territory. 

(b) Electric utilities that are members of an uitegrated operatmg system and 
operated on a system basis .shaE dso file FE-D2 for the integrated system. 

(2) Each electric utihtv shall file Ohio and system seasond peak load demand 
forecasts: Actud and forecast system peak demand levels for summer and 
winter seasons as displayed on forms FE-D3 and FE-D4. as follows: 

(a) FE-D3 shall contain dafci for onlv die Ohio portion of die reporting electtic 
utility's total certified territory. 

(b) Electric utiEties diat are members of an integrated operating system and 
operated on a system basis shall also file form FE-D4 for die integrated 
system. 

(3) Monthly forecasts of energy and peak loads. 

The electric utihty shajl specify m detail die methodology employed to produce 
mondily forecasts of energy peak load and resources for the current vear and one 
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year in the future. The reporting electric utility shall provide or cause to be 
provided monthly mformation as required on die following forms: 

(a) From FE-D5. monthly net energy for load forecast 

(b) Form FE-D6. monthly native and internal peak load forecasts. 

(C) Substantiation of die planned di.sttibution system. 

The repotting dectric utility shdl submit a substantiation of distiibution 
development plans, induding: 

(1) Load flow or other system analysis bv voltage class of the electric utiEty's 
distiibution system performance in Ohio, that identifies and considers each of 
the following: 

(a) Anv diermal overloading of distribution cEcuits and equipment. 

(b) Anv voltage variations on distribution cEcuits that do not comply with the 
current version of the American National Standard Institute (ANSI) 
standard C84.1. electric power systems and equipment voltage ratuigs or 
standard as later amended. 

(2) Analysis and consideration of proposed solutions to problems identified in 
paragraph (C)(1) of diis rule. 

(3) Adeqiuicv of the elecfric utility distribution system to withstand natiural disasters 
and overioad conditjo îs. 

(4) Analysis and consideration of any studies regarding distribution system 
improvement, mduding. but not Ihnited to. anv studies of the potential for 
reducing line losses, diermal loading and low voltage or anv odier problems, and 
for improving access to altemative resources. 

(5) A switching diagram of cEauts less than one hundred twentv-five kV that are not 
radial. 
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4901:5-5-06 Integrated resource plans for eledric utilities. 

(A) The integrated resource plan shall contain a narrative discussion and analysis of: 

(1) Anticipated technological changes which may be expected to influence the 
reporting person's generation mix, use of energy efficiency and peak-demand 
reduction programs. availabiEty of ftiels. type of generation, use of dtemative 
energy resources pursuant to section 4928.64 of the Revised Code or techniques 
used to store energy for peak use. 

(2) The availability and potedid development of altemative energy resources 
pursuant to section 4928.64 of the Revised Code for generating electricity. 

(3) Research, development and demonstt-ation efforts relatmg to altemdive energy 
resources, including expenditure information and description of specific 
investigations, and the nature and timing of anticipated results of these 
investigations. 

(4) The impact of environmental regulations on generating capacity, cost and 
reliability, including precise quantitative estimates and/or historicd data 
pursuant to division (B)(2Vb) and/or (B)(2)(c) of section 4928.143 of die 
Revised Code. 

(5) Textual material not specificdlv reouEed but of importance to die resource 
forecast of die reporting utility piav be itiduded in the appropriate section. 

(B) Existing generating system description. 

(1) The reporting person shdl provide a brief summary parrative of die existkig 
electric generating system (which is detailed, in paragraph (E)(1) of dus rule). If 
a hearing is to be held on the forecast in the current year, the reporting person 
shall submit to the commission with its long-term forecast report, die anticipated 
operatmg. maintenancf, apd fiipl expense of each unit for each year of the 
forecast period. The commission mav make exceptions to this paragraph for 
good cause. 

(2) A summary of the pooling, mutual assistance, and all agr^ipents for purchasing 
from and selling power and energy to other utilities or nonutility generatois. 
including costs and amounts, shdl be provided and reconciled with the 
information required in paragraph (EV2) of dus rule. 

(C) Need for additional electricity resource options. 
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(1) The reporting person shall describe the procedure followed in determining die 

need for additional electticity resource options. All major factors shall be 
discussed, including but not limited to: 

fa) System load profile. 

(b) Maintenance requirements of existing and planned units. 

(c) Unit size and availability of existing and planned units. 

(d) Forecast uncertdntv. 

(e) Electricity resource option micertaintv widi respect to cost availabEitv. 
conuneicid in-service dates, and performance. 

(f) Lead times for consmiction or implementation of planned electricity resource 
options. 

(g) Power interchange whh other electric systems, including consideration of the 
ability to sell power. 

(h) Price responsive demand and price elasticity, including, but not limited to. 
the value of lost load assessments due to the voluntary implementation of 
time differCTriated pricing. 

ti) Regulatory climate. 

(i) Reliability criteria, including a discussion and analysis of the reoortEig 
person's reliabiEtv criteria and factors influencing dieir selection, indudnig. 
but not limited to: 

(i) Reliability measiu-es used and factors uidudmg die selection, 

(ii) Engineering analysis performed. 

(iii) Economic analysis performed. 

(iv) Any judgments applied. 

(2) A discussion of the electric utility's projected system reliabiUtv. inchidlng the 
projected adequacy of die existmg system in bodi die short- and long-tenn. 

(D) Integrated resource plan. 
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(1) This paragraph shdl indude die electtic utlEtv's projected mix of resource 

options to meet die base case projection of peak demand and total energy 
requirements. 

(2) A discussion of die elecfric utility's projected system reliability shall be 
presented. It shall mdude: 

(a) A discussion of the futiu-e adequacy of die electric utility's projected system 
in both the short- and long-term. 

(b) A discussion of the fiiture adequacy of fuel supplies in bodi the short- and 
long-term. Additionally, the reporting person shall provide, for the forecast 
period, a description of its overall fuel procurement poEcies and procedures. 
A description of die sy.stem's fuel requEements. the system's geographic 
souice of fuel supply, an^ the percentage of ftiel supply under contract shall 
be induded. 

(3) The elecfric utility shall demon-strate the cost-effectiveness of die plan through a 
gimparison over the ten-vear forecast horizon of die revenue requirement and 
rate impacts of the selected plan and altemative plans evaluated. The selection 
of the plan shall demonstrate adequate consideration of the risks. relidiiEtv. and 
uncertainties associated with î}e person's selected plan and dtemative plans, and 
of other factors die electric utility deems atypropriate. 

(4) The methodology for anivuig at die plan must be fiillv explauied and described. 
The description must be sufficiendv explicit, detailed and complete to allow the 
commission and other knqwledgeable parties to understand how the assessment 
was conducted. This description shall also indude: 

(a) A general discussion of the decision-making process, criteria, and standards 
employed by the electric utility as it relates to the development of the 
integrated resouirc plan. 

(b) A discussion of how the plan is consistent widi die overall planning 
objectives of paragraph (A) of rule 4901:5-5-03 of the Administrative Code. 

(c) A discussion of key assumptions and judgments used in development of the 
integrated resouroe plan. 

(5) The reporting person shall provide infonnation sufficient for die commission to 
detennine die reasonableness of the integrated resource plan, hi determining die 
reasonablenes.s of an integrated resource plan, the commission will consider 

(a) The adequacy, reiiabiiity. and cost-effectiveness of the plan. 
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(b) Whedier the methodology used to develop the plan evaluates demand-side 

management programs and nonelecttic utEitv generation on both sides of 
the meter in a manner consistent with electric utility's generation and other 
electricity resource options. At a minimum, the total resource cost test as 
defined in mle 4901:1-39-01 of the Administrative Code, should be used to 
detennine the cost-effectiveness of demand-side management programs. 

(c) Whether die plan gives adequate consideration to die followmg factors: 

(i) Uncertainty in load forecasts and elecfricity resource option cost 
availability, and performance estimates. 

(ii) Potentid rate and customer bill impacts of the plan. 

(iii) Environmental impacts of the plan and dieir associated costs. 

(iv) Other significant economic impacts and their associated costs. 

(v) Impacts of the plan on the financial status of the company. 

(vi) Other sfrategic ccmsiderations indudmg flexibility, diversity, die size 
and lead tune of commitments, and lost opportunities for uivestmcnt 

(vii) Equity among customer dasses. 

(viii) The impacts of the plan over time. 

(d) Such other matters die commission considers appropriate. 

(E) Elecfricity resource forecast forms. The electridty resource forecast shdl be 
submitted ui an electronic form presq-ibed bv the commission or its staff. 

(1) Form FE-Rl. "Monthly Forecast of Electric Utility's Ohio Service Area Peak 
Load and Resources Dedicated to Meet Ohio Service Area Peak Load." 
Forecast information concerning mondily loads and resources sh^l be provided 
for two years on form FE-Rl. 

(2) Form FE-R2, "Monthly Forecast of System Peak Load ami Resources E)edicated 
to Meet System Peak Load." Forecast information concerning mondilv loads 
and resoitfces shdl be provided for two years on form FE-R2. 

(3) Existing ,sŷ (:em description. The reporting person shall provide the existmg 
electric system generating capability both inside and outside Ohio in summary 
fomi as indicated in form FE-R3: "Summary of Existing Electtic Generation 
Facilities for the System." 
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(4) Long-tei-m forecast requEements. The reportuig person shall provide a ten-vear 

forecast which shall identify the eledridty resource options (mduding 
purchased power) expected to be needed to meet forecast system load levels, as 
identified in the peak load demand forecast. The following forms shall be 
provided. 

(a) Form FE-R4: "Actual Generating Capability Dedicated to Meet Ohio Peak 
Load." 

(b) Fomi FE-R5: "Projected Geger t̂ing Capability Changes To Meet Ohio Peak 
Load." A .simimary and reconciliation of die mformation given m form FE-
R10 shall be provided bv the completion of form FE-R5. 

(c) Form FE-R6: "Electtic Utility's Actud and Forecast Ohio Peak Load and 
Resources Dedicated to Me&i Ohio Peak Load." Actt.tal and forecast 
mformation concerning snmTner seasond lotids and resources shall be 
provided for years minus five dirough ten on form FE-R6. 

(d) Form FE-R7: "Actual and Forecast System Peak Load and Resources 
Dedicated to Meet Svsteip f^ak Load." Actual and forecast mformation 
concemmg summer seasonal loads and resources shall be provided for years 
minus five through ten on form FE-R7. 

(e) Form FE-R8: "Electric Utility's Acttid and Forecast Ohio Peak Load and 
Resources Dedicated to Meet Ohio Peak Load." Acmal and forecast 
information concemuig winter seasonal loads and resources shaE be 
provided for years minus five through ten oti form FE-R8. 

(f) Form FE-R9: "Actoal and Forecast System Peak Load and Resources 
Dedicated to Meet System Peak Load." Actual and forecast information 
concemuig winter seasond loads and resources shdl be provided for years 
miniLs five dirough ten on form FE-R9. 

(5) Plans for development of fadlities in the forecast period. Information regardmg 
new generating capacity shall be provided for each planned facility on fonn PE-
RIO: "Specifications of Planned Electtic Generation Facilities." 

(a) AE information on facilities which wili commence operating during the 
forecast period and facilitĵ s on which construction will commenoe during 
the forecast period shdl be displayed. 

(b) Each applicable fadlity shall be keyed to the capacity increases summarized 
in form FE~R5. indicatme die amount and timing of additiond generating 
capability provided, 
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BEFORE 

THE PUBUC UTIUrnES COMMISSION OF OHIO 

In the Matter of the Adoption of Rules for ) 

Altemative and Renewable Energy ) 
Technology, Resources, and CEmate ) 
Regulations, and Review of Chapters 4901:5-1, ) Case No. 08-888-EL-ORD 
4901:5-3,4901:5-5, and 4901:5-7 of the Ohio ) 
Administrative Code, Pursuant to Amended ) 
Substitute Senate BEl No. 221. ) 

ENTRY ON REHEARING 

The Commission finds: 

(1) On July 31, 2008, Amended Substitute Senate BiE No. 221 (SB 
221) was enacted to, among other things, substantiaEy revise 
Chapter 4928 of the Revised Code, to address energy effidency 
and altemative energy resources, renewable energy credits, 
dean coal technology, and environmental regulations. 

(2) On April 15,2009, the Commission issued its opiruon and order 
(April 15 Order) adopting three new chapters of the Ohio 
Adnunisbrative Code (O.A.C.): Chapter 4901:1-39: Energy 
Efficiency and Demand Redudion Benchmarks, Chapter 
4901:1-40: Altemative Energy PortfoEo Standard, and Chapter 
4901:1-41: Greenhouse Gas ReportEig and Carbon Dioxide 
Control Planning. The AprE 15 Order also modified relevant 
forecast rules contained in Chapters 4901:5-1^ 4901:5-3, and 
4901:5-5,0.A.C. 

(3) Sedion 4903.10, Revised Code, provides that any party who has 
entered an appearance in a Commission proceeding may apply 
for rehearing with resped to any matters ddermined by filing 
an application within 30 days after the entry of the order upon 
the journal of the Commission. 

(4) On May 15, 2009, appEcafions for rehearing were filed by the 
SoEd Waste Authority of Cenfral Ohio (SWACO); the dty of 
Hanulton, Ohio; Industrial Energy Users-Ohio (lEU); the 
Kroger Co. (Kroger); American Munidpal Power-Ohio, Inc. 
(AMP-Ohio); Constellation NewEnergy, Inc., Direct Energy 
Services, LLC, and Integrys Energy Services, Inc. (coEectively, 
Competitive Suppliers); FfrstEnergy Service Company, on 
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behaE of affiliated companies FfrstEnergy Solutions Corp., 
FirstEnergy C^neration Corp., FirstEnergy Nudear Generation 
Corp., and FfrstEnergy Nuclear Operating Company 
(collectively, FESA); the FirstEnergy Corporation operating 
comparues, Ohio Edison Company, Cleveland Electric 
Bluminating Company, and Toledo Edison Company 
(FfrstEnergy); Buckeye Power, Inc (Buckeye); EXike Energy 
Ohio, Inc. (Ehike); the Ohio Energy Group (OEG); the American 
Elecfric Power Company operating comparues, Columbus 
Southern Power Company and Ohio Power Company (AEP); 
the Ohio Consumer and Envfronmental Advocates (OCEA); the 
Ohio Hospital Association and the Ohio Manufacturers' 
Assodation (OHA/OMA); and the Dayton. Power and Ligjit 
Company (DP&L). Memoranda dintra were timely filed by 
Kroger, AMP-Ohio, FESA, FirstEnergy, the Competitive 
Suppliers, AEP, lEU, the Ohio Envfronmental Coundl (OEC), 
OCEA, and Duke. 

(5) These parties raise a number of assignments of error assodated 
with the rules that the Commission adopted by the April 15 
Order. In this entry, the Cominission will address the 
assignments of error raised, which we beEeve warrant 
modification to the rules that we have adopted or where 
further darification or discussion is needed. To the extent an 
aEegation of error is raised that is not diredly addressed herein 
Or not incorporated in the rule modifications that we adopt, it 
has been rejeded. Consideration of the appEcations for 
rehearing wiE be addressed under tiie rdevant chapter and 
rule sections as adopted in the AprE 15 Order. 

Chapter 4901:1-39 Energy Efficiency and Demand Reduction Benchmarks 

Rule 39-01 Definitions 

(6) Rule 39-01 contaEis the definitions for Cliapter 4901:1-39. We 
first note that several derical corrections have been made so 
that the terms appear in alphabdical order. 

39-01(E) Capital stock 

(7) Duke diaraderizes the definition of "capital stock" in 39-01(E) 
as impossible to understand. The Commission notes that 
"capital stock" is a term of art that describes the coEedive 
aggregation of machinery and equipment requfring energy. In 
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Es "Assumptions to the Annual Energy Outlook 2008," the 
Energy Informafion Agency of the VS. Department of Energy, 
uses the term "capital stock," noting that "[t]he energy 
intensity of the new capital stock relative to 2002 capital stock is 
refleded in the paramder of the technology possibiEty curve 
estimated for the major produdion steps for each of the energy 
intensive indusfries."^ The term "capital stodc" refers to 
equipment whose effidency wlE be improved in order for an 
electric utiEty to meet its benchmark. "Capital stock" includes, 
but is not Emited to, aE boEers, motors, lighting fixtures, home 
furnaces, and air conditioners. 

39-Olfl) Economic potential 

(8) The term "economic potential" which is now renumbered as 39-
01(G) has been correded to ddete the phrase "commerdaEy 
available" to be consistent with our definitioris of "achievable 
potential" and "technical potential," and wiE now read as 
follov^: 

"Economic potential" means the reduction in 
energy usage or peak demand that would result if 
all homes and businesses adopted the most 
effident?—commcTcifllly—available/—^AND cost-
effective measures. Economic potential is a 
subsd of the "technical potential." 

39-01(L) Independent program evaluator 

(9) Several Eitervenors argue that the Commission shovdd alter the 
definition of "independent program evaluator" in Rule 39-01(L) 
to indicate that the Commission wiE choose the independent 
program evaluator, thereby removEig a potential conflid of 
interest. DP&L argues that ftiis provision is not a cost-effective 
or appropriate approach. DP&L argues that this arrangement 
sets up an inherently confrontational process, as each electric 
UtiEty wiE likely want to hfre its own program evaluator, and if 
there are multiple evaluators for each electric utiEty, there wEl 
be duplicative expenses and possibly confEcting sets of 
recommendations. DP&L contends that this situation wiE 
drive up costs and drain resources that could better be used to 

http: / / www.eia.doe.gov/oiaf/archlve/aeo08/assumption/industrialJitinl 

http://www.eia.doe.gov/oiaf/archlve/aeo08/assumption/industrialJitinl
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fund programs to achieve demand response and energy 
effidency savings. Instead, DP&L argues that E there is to be a 
consultant who is dEeded soldy by staff, then the Commission 
should go through normal state of Ohio procurement 
requEements necessary to hire such, an Eidividual. If the 
Commission then wants to assess utiEties for the costs of that 
consultant, it has the power to do so. 

The Commission believes that the process for selecting and 
hirhig an independent program evaluator should ihirror the 
long-estabEshed process currently used to seled and hire 
external auditors in gas GCR cases and similar proceedings. 
The Cominission intends to rely on one independent evaluator 
which is direded by staff. The Commission recognizes that 
electric utilities wEl need to Eidude measurement and 
verification (M&V) adivities and budgets in theE program 
portfoEo plans, and such prudently incurred costs may be 
recoverable. In the instance where an electric utEity has 
already hired a consiEtant prior to the effective date of the 
rules, and the electric utiEty's consultant provides value to the. 
Commission or staff, the Comnussion wiE take that into 
consideration when the electric utiEty seeks cost recovery. 
Upon review of this provision, we have made the foEowing 
clarification to Rule 39-01(L): 

"Independent program evaluator" means the 
person or firm hired by the electric utEity at the 
direction of the commission staff to measure and 
verify the energy sayings and/or dectric utiEty 
peak-demand reduction resulting from each 
approved program and to condud a program 
process evaluation of each approved program AS 
DIRECTED BY THE COMMISSION. Such person shaU 
work at the sole diredion of the commission staff. 

(10) DP&L also proposes that the "program process evaluation" 
should be performed once initially, and only performed 
thereafter if there is reason to beEeve that a management audit 
is necessary. DP&L contends there should be no form of 
ongoing annual process review. The Commission rejects this 
argument. The manner in which programs are implemented 
on an ongoing basis is integral to theE success. DP&L asserts 
that El the context of Rtde 39-05(C)(2)(c), addressed bdow, the 
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electric utiEties need flexibility to adjust programs quickly in 
order to adapt to markd conditions. We beEeve, however, ihat 
ongoing process audits wiE assist the Commission in 
determining the reasonableness of those adjustments when cost 
recovery for such adjustments is contemplated. 

39-01(0) Nonenergy benefits 

(11) OCEA argues that the Commission should adjust the definition 
of "nonenergy benefits" in Rule 39-01(0) to Eicorporate a 
standard mdhod for calculatEig those benefits, namdy, the 
sodetal test, when evaluating the effects of externalities in 
approving portfolio program plans. OCEA argues that the 
sodetal test shoxEd be employed because it evaluates 
parameters that are not taken Eito account imder the total 
resource cost test (TRC). 

As noted above, this definition has been renumbered as Rule 
39-01(P). The Commission beEeves that fhe defEiition of 
"nonenergy benefits" should not be Emited to sodetal benefits 
that can be readEy quantified and calculated using the sodetal 
test. Under Rule 39-03, dectric utiEties may propose and the 
Commission may approve programs, including programs that 
may not pass ttie TRC test, based on consideration of the 
programs' nonenergy benefits. Accordingly, the Commission 
beEeves that changing this definition is unwarranted. 

39-01(0) Peak-demand benchmark 

(12) AEP argues that the use of the words "must adiieve" in Rule 
39-01(Q) and the oorrespondEig language in Rule 39-05(C) 
requiring an d « ± i c utiEty to report "its achieved energy 
savings and demand reductions" do not comport with SB 221, 
which refers to "... programs designed to achieve peak demand 
redudions..." (Emphasis added). AEP contends that the peak-
demand reduction benchmarks should be met by vEtue of 
programs that are designed to meet them, whether or not peak 
demand is actuaEy reduced. 

The Comnussion beEeves that the benefits of SB 221 cannot be 
realized imless real peak-demand reductions are realized. The 
baselines and benchmarks wiE be known in advance. The day-
ahead forecast demand wiE didate whether, and the degree to 
which, interruptions must be caEed or not called in order to 
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achieve the bendimarks. If Eiterruptible customers cannot 
accept the prosped of being interrupted, service should be 
sought under another tariff, supplier, or operations so as to 
nutigate demand during peak hotu"s. If the eledric utilities 
cannot rely upon interruptible customers to reduce peak 
demand, they should seek to Enplement real peak-demand 
reductions through other means. 

Rule 39-03 Program planning requirements 

(13) Rule 39-03 addresses program planning requirements for 
electric utiEties' energy effidency and peak-demand redudion 
program portfoEo plans. AEP argues that the detaE required Ei 
Rule 39-03 constitutes micromanagement of electric utiEties in 
theE compEance efforts, and could potentially have a chilling 
effed on the types of programs that may be considered by 
eledric utiEties since even rejeded programs would be subjed 
to review. 

The planning process provides for transparency and 
meaningful partidpation by stakeholders in ddermining the 
appropriate program mix and whether an dectric utiEty is 
doing all that it can. The Commission strongly beEeves in the 
value of such pubEc vetting. In such a context, after-the-fad 
review of rejected programs will be minimized by publidy 
reviewing programs in advance. 

In addition. Section 4928.66(A)(2)(b), Revised Code, allows the 
Commission to adjust benchmarks due to regulatory, 
econon:uc, or technological reasons beyond an electric utiEty's 
control. Our beEef is that the statutory benchmarks represent 
the minimum requirement, and that a rigorous planning 
process is the only way to ddermine whether better effidency 
can be achieved, or whether an electric utiEty has exhausted aE 
reasonable opportunities for achievEig energy effidency. 

(14) IXike requests darification of the meaning of the requirement 
in Rule 39-03(A)(l) to "survey and charaderize the energy-
using capital stock" located within the electric utiEty's certified 
territory. Our intent is for the electric utiEty to survey and 
estimate the number and various kinds of devices and 
equipment usEig ©lergy in its service area. In conducting the 
survey, we e?^ed the eledric utiEty wEl be able to sort and 
classify those devices by vintage and usage pattern (e.g., how 
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many hours does equipment typicaEy nm in a particular end-
use sedor or subsector), and by the corresponding levels of 
effidency as currently exist. The objective is to devdop as keen 
a sense as possible for the potential of energy effidency to 
conserve kEowatt-hours. 

We note that some existing customer equipment or processes 
may not faE into neat, generic categories such as motors or 
lighting. The intent behind the provision is for electric utilities 
to describe such equipment and processes to the best of their 
abiEty in order to estimate how much energy use may not be 
subjed to deemed savings assodated vdth readEy 
commerdaEy avaEable replacement technologies. The 
charaderization process of aE of the dectridty use in an dectric 
utEity's service area wiE aid in the planning process, and will 
assist the Commission and stakeholders in determining the 
programs necessary to achieve maximum kEowatt-hour 
savEigs and peak-demand reductions. 

Rule 39-04 Program portfolio plan and fUing requirements 

(15) Rule 4901:1-39-04 addresses the requirements for dectric 
utiEties' comprehensive energy effidency and peak-demand 
redudion program portfoEos. AEP asserts that the 
development of M&V gtEdelines and/or protocols is criticaEy 
important to ensuring that electric utEities coEed the 
appropriate data and plan programs, and are ultimately able to 
med their guidelines. 

The Commission is keenly aware of and sensitive to the 
development of M&V guidelines, indudEig a technical 
reference manual of deemed savings for standard, off-the-sheE 
measures, and for the process of auditing custom measures and 
programs. We believe it is important that there be consistency 
among electric utilities as to deemed savings to the extent tfiat 
there are no dimate differences in play, and that a single s d of 
protocols apply to aE. 

There are, however, practical limitations to the rate at which we 
can proceed. Therefore, we intend to irutiate, a statewide 
coEaborative process to address both standard and custom 
program situations. To this end, we have opened a docket. 
Case No. 09-512-GE-UNC, and wiE be issuing an entry in the 
near future in that dockd, which wiE estabEsh a process to 
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develop protocols for the M&V of energy effidency and peak 
demand reduction measures and create a technical reference 
manual. Additionally, to fadEtate the design and filing of the 
electric utiEties' Rule 39-04 program portfoEo plans, as well as 
the review of such plans, the Commission and its staff are 
creating a template for the program portfoEo plans that wiE be 
posted on the Commission's website. To assist in the creation 
of file template, a draft template wiU be issued for stakeholder 
comment by a subsequent entry in a separate dockd 

Rule 39-05 Benchmark and annual status reports 

(16) Rule 39-05 identifies requEements for benchmark and annual 
status reports. Ehike requested clarification of the term "trend 
analysis" mduded in Rule 39-05(C)(2)(a)(i). As used Ei this 
rule, we mean a reasoned quantitative assessment of how 
antidpated savings wiE be reaEzed over future time periods. 
To darify our intent of the rule, we wEl modify this provision 
as foEovkTs: 

The key activities undertaken in each program, 
the number and type of partidpants, a 
comparison of the forecasted savings to the 
verified savings achieved by such program, the 
magnitude of antidpated savings, and a trend 
analysis i&f O F HOW ANTICIPATED SAVINGS WILL 

BE REAUZED OVER the Efe of the program. 

(17) Rule 39-05(C)(2)(b) spedfies the paramders of a report from an 
Eidependent program evaluator, induding M&V of data from 
the previous calendar year. Duke contends that more time is 
required for tiie devdopment of such a report, espedaEy for 
studies that rdy upon billing analyses that can require a full 
year of load-impad results due to the installation of weather-
sensitive measures. Ehike requests that the Commission 
recognize that results from M&V studies should and .wEl 
evolve over time. 

The Commission recognizes Duke's concerns. We are 
cognizant of the fad that complde verification may not occur 
untE one or two years after an dedric utEity files for recovery 
of program expenses. Thus, we recognize that any aimual 
recondliation pursuant to Rule 39-06 may be delayed untE a 
complete verification is avaEable. 
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We also darify that the Commission intends that, to the 
greatest extent practicable, annual reports should verify the 
actual program impacts, which occurred during the calendar 
year under review. When measures are implemented during a 
year, only the savEigs from the time of implementation until 
the end of the year count for purposes of meeting the 
benchmark. Various arguments have been raised regarding the 
impacts of partial-year measures, and that they should be 
extrapolated to count as though the measure had been in place 
for a fuE year. 

We see verification issues with the approach of extrapolating a 
partial year to a full year. We are, therefore, darifying that tiie 
measiured and verified impads of an energy effidency measure 
wiE be counted over a full year's tune. If that fuE year spans 
two calendar years, tiie kEowatt-hour savings accrued in the 
first year shaE count toward the first year's benchmark, and the 
kilowatt-hour savings in the second year shall count toward the 
second year's benchmark. 

(18) As noted above, DP&L contends that a more streamlined 
approach is necessary than that described in Rule 39-
05(C)(2)(c), so that electric utEities have the flexibiEty to adjust 
theE program and funding mix as they leam what programs 
and measures work well in theE respective service areas. 
DP&L is concerned that the regulatory lag created by this rule 
coiEd cause electric utiEties to miss a benchmark. 

DP&L's arguments are weE taken. The abiEty to adjust 
programs in real time may improve overall perfonnance and 
ma.y mean the difference between meeting a bendimark and 
paying an assessment. This need for an effident process of 
adjusting programs and budgds must, however, be balanced 
against the need for a pubEc vetting process and Commission 
oversight. We wEl, therefore, provide two levels of flexibiEty. 
First, dedric utiEties can seek staff's written approval to d\Et 
funding and/or change the program mix so long as the impacts 
are less than 25 percent of the program portfoEo budgd for the 
customer dass. If program and/or budgd aEocation 
adjustments exceed 25 percent of the program portfoEo plan 
budget, electric utEities wiE be at risk for recovery of 
expenditures assodated with program adjustments until such 
time as the program changes or budget adjustments are 
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approved by the Commission. Such approval may be 
requested in the company's next portfolio review under Rule 
39-04(E), or in the annual benchmark status report proceeding 
under Rule 39-05(C), In any case, we wiE require that any 
program adjustments be noticed to aE parties in the proceeding 
reqtured by Rule 39-04(E) in which the program portfolio plan 
was approved, and any party may file an objection and request 
a hearing of the issues or a staff determination. Accordingly, 
Rule 39-05(C)(2) wEl be amended as follows: 

(2) Program performance assessment. Each 
electric utiEty shaE indude a section in its 
portfoEo status report demonstrating 
whether it has successfuEy implemented 
the energy effidency and demand 
reduction programs approved in its 
program portfoEo plan. At a minimum, 
this section of the annual portfoEo status 
report shaE include each of the foEowing: 

*** 

(c) A recommendation for whether each 
program should be continued, modified, or 
eliminated. The electric utEity may 
propose altemative programs to replace 
eEminated programs, taking into account 
the overall balance of programming in its 
program portfoEo plan. The dectric utiEly 
shaE describe any alternate program or 
program modification by providing at least 
the information required for proposed 
programs in its program portfolio plan 
pursuant to this chapter. An dectric utiEty 
may seek written staff approval to 
reallocate funds between programs serving 
the same customer dass at any time, 
provided that the reaEocation supports the 
goals of its approved program portfoEo 
plan and is Emited to no more than 
twenty-five per cent of the funds avaEable 
for programs serving that customer dass. 
I N ADDITION, AN ELECTRIC tJTIHTY MAY 
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CHANGE r r s PROGRAM MIX OR BUDGET 

ALLOCATIONS AT ANY TIME, AS LONG AS IT 

PROVIDES NOTICE TO ALL PARTIES IN THE 

PROCEEDING IN WHICH THE PROGRAM 

PORTFOLIO PLAN WAS APPROVED. 

(19) Several intervenors objed to the limiting nature of Rule 39-
05(D), and to various complexities it creates regarding which 
measures can be counted toward benchmarks, as weE as when 
they may be coimted. We wiE clarify that the impad of 
measures installed before a new technical standard takes effed 
wEl be counted. However, the adoption of measure which, at 
the time of then installation, were required by law or 
regulation wEl not be counted. The Commission may, 
however, addr^s the program mix in the electric utEity's next 
portfoEo review proceeding, aEowing for due prtKess and 
hearing, as provided by Ride 39-04(E). 

(20) We wiE also darify that the "double counting" prohibition Ei 
Rule 39-05(D) narrowly appEes to standards set by law or 
regulation that create specific technical performance standards 
and do not apply to general mandates or benchmarks for 
energy effidency and peak-demand reduction Eke those 
contained Ei SB 221. AdditionaEy, if federal energy effidency 
standards are adopted that are not technology- or device-
spedfic, but rather spedfy percentage savings objectives with 
regard to a baselEie, impads from electric utiEty programs 
should be counted towards both state and federal standards. If 
such legislation is enaded, the Comnussion will provide 
spedfic guidance on whether and how programs under this 
rule shaE be counted. We will, however, darify Rule 39-05(D) 
asfoEows: 

An electric utiEty shaE not count in meeting any 
statutory benchmark the adoption of measures 
that are required to comply with energy 
performance standards set by law or regulation, 
iffiA—applicable to—opocific—devices—ef 
tGchnoiofficsy induding, but not Emited to, those 
embodied Ei the Energy Independence and 
Security Ad of 2007, or an appEcable buEding 
code. 
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(21) With respect to Rule 39-05(E), DP&L argues that SB 221 permits 
double counting of energy-effidency impads for both energy-
effidency baichmarks and advanced energy benchmarks 
because the definition of advanced energy benchmark indudes 
"demand-side management and any energy-effidency 
improvement." We disagree. The requirements are separate Ei 
the law, and not duplicative. In the absence of spedfic 
language aEowing double countuig of energy-effidency 
impacts towards both energy effidency and advanced energy 
benchmarks, we beEeve it is contrary to the purpose and poEcy 
of SB 221 to interpret the law permissively with regard to such 
double counting. 

Rule 39-06 Annual reports and commission verification report 

(22) Chapter 4901:1-39-06 addresses procedures for the review of 
annual reports and the issuance of tiie Commission verification 
report. lEU diaraderizes Rule 39-06 as unreasonable because it 
provides no opportunity for parties to file comments on the 
staff report. 

While we acknowledge lEU's concem, the staff report already 
takes into account stakeholder comments on the substantive 
content of the subjed report. There are three opportunities to 
comment on the achieved savings: (1) after the initial portfoEo 
status report is filed by the electric utiEty; (2) E the staff 
recommends forfeiture; arid (3) if staff does not recommend 
forfeiture, but the Commission sets the matter for hearing. In 
commenting on the electric utility's portfoEo status report, 
stakeholders have an opportunity to support or disagree with 
the electric utEity's description of implementation or 
characterization of compEance or claimed achievements on a 
program-by-program basis. We do not find it necessary to 
mandate an additional opportunity for parties to fEe 
comments, particularly since nothing would predude a 
stakeholder from requesting a hearing should circumstances 
warrant additional review. We beEeve this provision affords 
aE stakeholders a reasonable opportimity for due process. 

(23) With regard to Rule 39-06(B), OCEA argues that the law dearly 
requires the Commission to impose a forfdture as a 
consequence of an electric utiEty's noncompEance with 
statutory energy effidency or peak-demand reduction 
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benchmarks, but makes no express provision for the imposition 
of remedial adion. 

The Cominission recognizes the obEgation to assess a forfdture 
in the case of unjustifiable noncompliance, but we beEeve the 
law does not predude this Commission from directing that 
remedial or even preventive measures be taken under the 
appropriate cEcumstances. 

Rule 39-07 Recovery mechanism 

(24) Rule 39-07 provides a process by which an electric utiEty may 
request recovery of an approved rate adjustment mediaiusm 
that wiE be recondled annually. AEP contends that the 
requirement that an dectric utility's program portfoEo plan be 
approved prior to commencement of cost recovery shoiEd be 
eliminated. AEP also argues that the Commission should 
expEdtiy authorize carrying charges if it rdains the regulatory 
lag approach. 

The Cominission has no intention of preapproving cost 
recovery for programs that have not yet been determined to be 
reasonable and cost-effective. The issue of carrying costs wiE 
be addressed on a case-by-case basis. 

(25) With respect to Rule 39-07(A)(l), Kroger advances a number of 
arguments relating to transmission and distribution 
investments that achieve energy effidendes. FEst, Kroger 
argues that an dectric utiEty has an incentive to favor 
Eivestments in transmission and distribution energy effidency 
to the exdusion of customer end-use energy effidency 
investments. 

We see no merit in this argument. As we have previously 
stated in the April 15 Order, the energy effidency benchmarks 
represent the minimum energy effidency savings required by 
Section 4928.66(A)(a)(a) of the Revised Code. As the 
substitution of cost-effective energy efficiency for retaE electric 
service is, by definition, more cost-effective for consumers, 
these rules are designed to reqiure electric utiEties to deploy aE 
cost-effective energy effidency measures- Energy effidency 
minimum benchmarks accumulate to more than 22 percent by 
2025. The least effident transmission and distribution systems 
in Ohio lose far less than 22 percent of the energy generated. It 
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appears, therefore, highly unlikely that utiEties can even med 
the minimum benchmarks through transmission and 
distribution energy efficiency investments to the exdusion of 
customer energy effidency programs. Even if the minirhum 
benchmarks could be achieved, the utEity would have faEed in 
its obEgation imposed within these rules to deploy all cost-
effective energy dfidency 

(26) Second, Kroger reasons tiiat the recovery mechanism for 
transmission and distribution energy effidency investments 
should be separate from customer energy effidency program 
expenditures because electric utiEties will have a greater 
incentive to invest in transmission and distribution energy 
effidency, than in customer end-use energy effidency. 
Moreover, transmission and distribution investment recovery 
is avaEable to an electric utiEty without a rate case. Kroger 
argues that such separate recovery mechanism for transmission 
and distribution energy effidency investment should indude a 
demand charge, noting that costs imposed by customers for 
transmission and distribution services are proportional to 
customers' demand for capadty. 

Kroger's arguments ignore an important nutigating phrase 
included in Rule 39-07(A)(l) whidi states that recovery of 
transnussion and distribution energy effidency expenditures is 
limited to the extent the investment was made for energy 
effidency purposes. In addition, transmission and distribution 
energy effidency programs wiE need to go through the 
planning and review processes in Rules 39-03 and 39-04. WhEe 
we note that the incentives and drcumstances for transmission 
and distribution energy effidency investments are different 
from customer energy effidency investments, tiiey are not so 
different as to warrant a separate cost-recovery mechanism. 
Each transmission and distribution energy effidency program 
wiE be considered Ei the program portfolio plan proceeding, 
and can be distinguished therein from customer energy 
efficiency programs. Therefore, we dedine to modify the rule 
as suggested by Kroger. We wiE, however, corred a derical 
error, Rule 39-07(A)(2) has been modified as foEows: 

MercantEe customers who commit their peak-
demand reduction, demand response, or energy 
effidency projeds for integration with the electric 
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utility's programs may, joEitly with the electric 
utEity, apply for exemption from such recovery as set 
forth El rule 4901:1-39-08 of tiie AdmEiistirative Code. 

(27) Kroger posits that dectric utEities will recover lost transnussion 
and distribution revenues associated with transmission and 
distribution energy effidency investments. 

We note that because the transmission and distribution energy 
effidency improvements are upstream of the customer's meter, 
there are no lost transmission and distribution revenues 
assodated with transmission and distribution energy effidency 
investments. These investments do not reduce kEowatt-hour 
sales to customers as customer energy effidency programs are 
designed to do. 

(28) Duke requests darification of whdher the Commission wEl 
entertain a partial exemption Ei Rule 39-07(A)(2). Given that 
the rule does not limit the Commission's discretion Ei 
determining this issue, we see no reason to modify it at this 
time. We intend to address the question of partial exemption 
on a case-by-case basis. 

(29) OCEA seeks darification that mercantEe customers miist stiE 
contribute to lost distribution revenues because mercantEe 
customers contribute to an electric utility's lost distribution 
revenues in the same way that other customers do. 

To the extent lost distribution revenues result from any 
customer energy effidency programs, including mercantEe 
customer programs, the electric utiEty may seek recovery. 
With regard to the outcome of any such recovery that may be 
granted, the Commission intends that mercantile customers 
wiE be treated the same as other customers. 

Rule 39-08 Commitment for integration by mercantile customers 

(30) Kroger argues that the communications reqiErement in Rule 
39-08(A)(l) is vague and could lead to burdensome 
requirements for detail. 

We will addx^s any such burden on a case-by-case basis. We 
wEl, however, clarify that the specific communications 
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requirement appEes to demand reductions that are not 
pursuant to an eledric utiEty program. 

(31) Several parties argue that mercantEe customers should be able 
to initiate theE own proceedings to commit thdr customer-
sited capabEities for integration imder Rule 39-08. 

We agree that mercantEe customers should be permitted to 
irutiate their own proceedings to commit their resources for 
integration with utEity energy effidency and peak demand 
reduction programs imder Rule 39-08. To address these 
concerns, paragraphs A and B of Rule 39-08 wiE be modified as 
foEows: 

(A) A mercantEe customer MAY FILE, EITHER 

INDIVIDUALLY OR JOINTLY WITH AN ELECTRIC 
UTILITY, AN APPLICATION may cntcr into a apodal 
arrangement with an electric utilityy pursuant to 
divioion (A)(2)(d) of section 4928.66 of the 
Revised Code, to commit the customer's demand 
redudion, demand response, or energy effidency 
projects for integration with the electric utiEty's 
demand reduction, demand response, and energy 
effidency programs, PURSUANT TO DIVISION 

(A)(2)(D) OF SECnON 4928,66 OF THE REVISED 
CODE. Such arrangement shall: 

(1) Address coordination requirements 
between the electric utiEty and the 
mercantile customer WITH REGARD TO 

VOLUNTARY REDUCTIONS IN LOAD BY THE 

MERCANTILE CUSTOMER, WHICH ARE NOT 

PART OF AN ELECTRIC UTIUTY PROGRAM OR 

TARIFF, induding spedfic communication 
procedures 

(B) The appEcation to commit a mercantile customer 
projed for integration electric—utility—emA 
mcicantilc customer shall file a joint application 
for approval of a special arrangement under this 
rule, which may indude a request for an 
exemption from the cost recovery mechanism sd 
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forth El rule 190l!l 39 08 1901;l-39-07 of the 
Administrative Code.... 

(32) Kroger submits that since an electric utiEty receives tiie benefit 
of benchmark reduction, the electric utiEty should pay for the 
eost of M&V required under Rule 39-08. 

As discussed above, the Conunission intends to employ a 
simEar process for approving independent M&V evaluators as 
we have traditionally used in fuel audit cases. Although the 
Conunission ultimately selects the independent evaluator who 
becomes answerable to the Cominission, any such external 
contradors are paid for by the electric utiEty and, as with the 
Commission itself, the costs must ultimately become subjed to 
recovery from aE ratepayers. Likewise, if an electric utiEty 
fdaEis a consiUtant to assist with M&V adivities, and the costs 
of such consultant are part of an approved budgd, sudi costs 
that are prudently incurred wiE be subjed to recovery. 

(33) Witii regard to 4901:l-39-08(B), several parties objeded to the 
case-by-case approach and the burdensome detail assodated 
with approving exemptions for mercantile customers from the 
energy effidency rate mechanism. However, suffident 
information about equipment change-out is required to 
measure and verify savings. Therefore, while we are sensitive 
to the burden on mercantile customers, we beEeve it wEl be 
most appropriate to condud a case-by-case analysis before 
granting an exemption, at least untE a technical reference 
manual for deemed and/or calculated savings can be 
developed. Moreover, the Commission intends to use 
dectronic processing to lessen reporting burdens and soEdt 
stakeholder input to streamline exemption appEcation 
processEig where appropriate. 

(34) Witii resped to Rule 39-08(B)(3), Kroger argues that requEing 
additional tracking mechanisms to verify the amount of energy 
saved wiE increase the cost of a projed, thus decreasing the rate 
of return for implementing a projed. Kroger notes that this 
could result in otherwise beneficial energy saving projects not 
beEig pursued by a mercantEe customer because such projects 
sre no longer cost effective once the costs of regulatory 
compEance are considered. 
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Rule 39-08(B)(3) pertains only when a mercantile customer 
appEes to integrate its own effidency projed into a utility 
program, and seeks an exemption firom paying its share of the 
electric utiEty program costs. Where a mercantEe customer 
seeks to integrate a projed that is outside of the utiEty's 
tracking mechanisms, an accounting of incremental energy 
saved and incremental peak-demand reductions is needed to 
ensure the utility's compEance with statutory benchmarks. 
Customers, however, should recogruze that insuffident 
documentation may result in delay or denial of an exemption. 
We also note that, as discussed above, the Commission wiE be 
developing a technical reference manual for M&V of savings, 
which may better address practical or spedfic tracking 
concerns. 

(35) Numerous parties commented on the requirement induded in 
Rule 39-08(B)(4) that only tiiose kilowatt-hours that are 
incremental to "industry standard new equipment or practices 
to perform the same function" shaE count in the calculation of a 
mercantile customer's kEowatt-hour savings. 

We are not persuaded by comments that the gross amount of 
savings between replaced and replacement equipment should 
count. 

(36) Several parties also argue that, under Rule 39-08(B)(4), on-site 
generation facEities should be allowed to be counted as peak 
demand-reduction measures for mercantEe customers. We 
note that many customer-sited generation technologies wiE 
count under the renewable or advanced categories. We wEl 
consider other customer-sited' generation technologies on a 
case-by-case basis, and may further address these issues in the 
development of the technical reference manual discussed 
above. 

(37) lEU objects to the requirement of Rule 39-08(B)(4)(b) tiiat an 
electric utiEty's annual benchmark report recognize the 
diminishing effects of evolving tedmologies or equipment 
degradation. lEU argues that SB 221 contains no provision that 
permits such a diminution of effidency savings over time. 
AdditionaEy, lEU posits that Rule 39-08(B)(4)(b) is 
unreasonable inasmuch as it arbitrarily presumes diminishing 
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retums and omits any specification on how this aEeged 
degradation is to be derived. 

A degradation effed exists both in terms of actual effidency 
and in terms of the advancing state of the art, as better and 
more cost-effedive equipment becomes avaEable. We wiE, 
pubEsh M&V procedures in the technical reference manual 
discussed above that provide a calculation of the degradation 
fador. 

(38) Kroger suggests that Rule 39-08(B)(6) be delded, arguEig tiiat 
the Commission should only require a general listing of a 
mercantile customer's energy savings projeds. Kroger 
contends that there is no legitimate need for a mercantEe 
customer to provide the cost of its energy savings programs. 

In order to estabEsh that a measure meets the TRC test, one 
must know the cost of such measure. Moreover, Kroger makes 
no compelling argument for treating mercantEe energy 
efficiency measures any differentiy than electric utility 
sponsored energy effidency measures. And since aE cost-
effective, energy effidency measures should be pursued, cost of 
mercantEe customer projeds are relevant to the Commission's 
inquiry. As noted above, incomplete information in an 
appEcation to commit customer-sited programs for integration 
into UtiEty programs wiE risk delay or denial of such 
commitment and any assodated exemption from a rate 
mechanism. Programs that do not med tiie TRC test wiE be 
considered on a case-by-case basis, and may rdy on nonenergy 
benefits Ei order to be approved as part of a program portfoEo 
plan or an appEcation to commit for Eitegration. 

Chapter: 4901:1-40 Altemative Energy Portfolio Standard 

Amendments in HB 2 

(39) On AprE 1,2009, Governor Stickland signed into law Amended 
Substitute House BiE No. 2 (HB 2), which amends Sections 
4928.64 and 4928.65, Revised Code, witii resped to the 
definition of altemative energy resources and the calculation of 
a renewable energy credit (REC) to be derived from certain 
generating fadEties. These amendments, which become 
effective on July 1, 2009, add as a possible category of 
alternative energy resources any renewable energy resource 
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created on or after January 1, 1998, by the modification or 
retrofit of a generating facEity placed in service before January 
1,1998. 

HB 2 also modifies the SB 221 requirement that one REC equals 
one megawatt-hour of electridty derived from a renewable 
energy resource. HB2 wiE aEow more than one REC to be 
created for each megawatt-houi of energy produced by an 
Ohio generating faciEty of 75 megawatts or greater that has 
committed by December 31, 2009, to modify or retrofit its 
generating unit or units to enable generation prindpaEy from 
biomass energy by June 30,2013. SpedficaEy, the ad provides 
that the energy so generated cannot equal less than one REC 
and can equal more, based on a formula. The REC value is 
obtained by multiplying the actual percentage of biomass 
feedstock heat input used to generate such megawatt-hour by 
the quotient obtaEied by dividing the then-existing altemative 
compEance payment by the then-existing market value of one 
REC. 

At least one Ohio utEity is planning such a fadEty. In an April 
1, 2009, press rdease, FEst Energy Corporation announced 
plans, which requEe federal approval, to convert two 
generating units at its R.E. Burger plant in Shadyside, Ohio 
from coal-fired to prindpaEy using biomass feedstock for 
energy generation.^ 

(40) As the HB 2 amendments wEl become effective on July 1,2009, 
before (he Commission's rules tn this proceeding become 
effective, changes to Rules 40-01(CC), 40-04(AXlO), and 40-
04(E) are necessary to conform the definition of a REC and an 
eEgible altemative energy resource with the new statutory 
language. These changes wiE be spedficaEy addressed in 
considering the respective rules below. 

Green Fridng Program & REC Issues 

(41) Both AEP and DP&L raise issues y«th resped to green pricing 
programs and the RECs assodated vidth them. DP&L believes 
that RECs purchased by customers under its green pricing 
program should coimt towards an dedric utiEty^s c»mpliance 

2 See, Final Bill Analysis of HB 2 under Public UtiUties Cominission, Alternative energy at 
http://wwwJsc.state.oh.us/analvsesl28/09-hb2-128.htm. 

http://wwwJsc.state.oh.us/analvsesl28/09-hb2-128.htm
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with the altemative energy portfoEo standard (AEPS) 
requirements under Section 4928.64, Revised Code, whEe AEP 
argues that unused RECs purchased under its green pridng 
program should be eEgible for inclusion in the dectric utiEty's 
AEPS report. 

The use of RECs purchased and consumed under an eledric 
UtiEty's separate green pridng program for that utiEty's AEPS 
compliance would constitute double-counting of these RECs Ei 
violation of Ride 40-04(D)(4). The electric utiEty's green pricing 
programs were optional, customer-sponsored programs to 
support renewable generation. It would be deceptive to these 
customers who voluntarEy purchased green pricing blocks 
monthly under the green pricing programs to have these RECs 
also diverted to support dedric utEity compliance with the 
AEPS. If, however, an eledric utEity purchased RECs as part of 
its green pridng program, and those RECs were never 
subscribed by customers (i.e., not consumed), those RECs could 
be appEed toward AEPS compEance provided that such RECs 
satisfy all the requirements in Chapter 4901:1-40. 

(42) DP&L contends that decfa:ic utEities shovdd be able to seek a 
waiver i£ REC prices are high but are stiE within the three 
percent cost cap. 

The statute contains two provisions by which an electric utiEty 
or dectric service company may be excused from meeting a 
required benchmark, that being force majeure or reaching a 
cost cap. There is no additional statutory dEection concerning 
the scenario proposed by DP&L. Unless a cost cap is triggered 
or an event of force majeure can be proven, the Commission 
would exped the benchmarks to be realized. 

Rule 40-01 Definitions 

40-01(F) Clean coal technolo^ 

(43) The competitive suppEers argue that the term "dean coal" used 
El this definition diould be amended to refer to "processed" 
rather than "dean" coal. 

The Commission disagrees ydth this recommendation, as 
"clean coal technology" is the language that appears in Section 
4928.01(A)(34), Revised Code. 
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4Q-01(G) Co-fEing 

(44) OCEA argues that any co-firing appEcation must also consider 
the efficiency of the boEers. It is OCEA's position that certain 
boilers are not as effident when utilizing some portion of 
biomass feedstock, for instance, and this effidency should be 
considered. 

The Commission does not support this recommendation in the 
context of the AEPS requEements. The statutory definition in 
Section 4928.01(A)(35), Revised Code, does not requEre a 
consideration of boEer effidency. Accordingly, we wEl not 
change the "co-firing" defirution. 

40-Qiri) Deliverable Eito this state 

(45) Multiple parties commented on the definition of "deEverable 
into this state." While their spedfic arguments varied, the 
central theme was that the parties beEeve it is unnecessary to 
require a demonstration of deliverabEity for fadEties located 
within PJM or MISO territory. The requEed load flow and/or 
deliverability studies are charaderized as unnecessary, 
burdensome, costly, and of littie to no value. It was also 
mentioned that RECs firom a wider geographic range may 
indude less expensive renewable options. Proposed solutions 
induded a rebuttable presumption of deliverabiEty, the 
development of a generic staff analysis of deEverabiEty from 
various locations, and, most prominentiy, an assumption that 
any resource within PJM or MBO be considered deEverable. 

The Commission continues to beEeve that it is inappropriate to 
offer a blankd presumption of deliverabEity for any and aE 
fadlities within PJM or MISO. The rule as currentiy drafted 
reflects a reasonable balance between regulatory effidency and 
maintaining the deEverabEity requirement expEdt under 
Sedion 4928.64(B)(3), Revised Code. The rule does not 
automaticaEy prohibit partidpation by fadEties in certain 
geographical locations and, therefore, it does not necessarily 
Emit access to certain resources that may be competitively 
priced. 

The required load flow study and/or deEverabiEty study 
required of fadlities in noncontiguous states is expeded to be 
part of a one-time review. The study need only demonstrate 
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that some portion of tiie fadEty's generation b capable of being 
physicaEy delivered to the state. Upon reconsideration, this 
definition wEl be revised to read as follows: 

"DeEverable into this state" means that the 
electridty originates from a fadlity within a state 
contiguous to Ohio. It may also indude 
electridty originating from other locations, 
pending a demonstration by on electric utiEty or 
dectric scrvicoo company that the dectridty could 
be physicaEy deEvered to the state, 

40-01(L) Distributed generation 

(46) OCEA suggested a modification to the definition of 
"distributed generation" to more dearly indicate that 
ownership of the equipment does not determine eEgibiEty. In 
particular, OCEA suggests language to more clearly 
incorporate systems owned by the customer or a third-party. 
SWACO also requests that tiie defiiution be amended to 
include systems that are attached to the electric grid but 
perhaps not capable of supplying electridty to the system 
based solely on on-site generation versus usage (i.e., no excess). 

This definition is sEent on the issue of equipment ownership 
and, therefore, is not Emited exdusively to customer-oyvned 
equipment. A thEd-party arrangement, as hypothesized by 
OCEA, would not be preduded from consideration. The 
Commission agrees with ttie revision suggested by SWACO 
and has revised the definition accordingly, to read as follows: 

'THstiibuted generation" means electridty 
production that is on-site and is capable of 
supplying c n c i ^ CONNECTED to the «^Ufy 
distribution system ELECTRICITY GRID. 

4Q-01(M) Double counting 

(47) Numerous comments were submitted regarding the defEiition 
of "double counting." The dectric utiEties argue that effidency 
efforts under Sedion 4928.66, Revised Code, should also satisfy 
advanced energy requirements under Section 4928.64, Revised 
Code. They argue that the statute does not expressly contain 
any expEdt prohibition against counting the same energy 
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effidency or peak-demand reduction program savings against 
both energy efficiency requirements whEe also counting, 
toward AEPS compEance. Such double counting should be 
permitted, they daim, to reduce overaE compliance costs and 
thereby benefit ratepayers. DP&L also requests that language 
be added to the rule addressing the coordination of potential 
federal altemative energy requEements. 

AEP also argues that peak-demand reductions assodated yvith 
certain renewable technologies should be recognized under 
Section 4928.66, Revised Code, whEe the renewable fadlity 
itself would count toward AEPS compEance under Section 
4928.64, Revised Code. AEP acknowledges, however, that 
effidency gains would not count under both sections as the rule 
is currently structured. 

As discussed at pages 28-29 of our April 15 Order, we believe 
that it would be inappropriate to count effidency dforts under 
both Section 4928.66, Revised Code, and the advanced energy 
requirements under Section 4928.64, Revised Code. No new 
arguments have been raised on rdiearing. As stated Ei the 
order, this Commission does not beEeve it is appropriate to 
recognize the spedfic benefits of these activities under both 
requEements simultaneously. 

40-01(T) FuUv-aggregated RECs 

(48) lEU, AMP-Ohio, and the Competitive SuppEers seek rdiearing 
to remove the requirement that RECs must be fuEy aggregated, 
arguing that disaggregated RECs may be cheaper and, 
therefore, could lower compliance costs. AMP-Ohio suggests 
this definition should be amended to aEow the portion of a 
REC associated with greenhouse gas destruction (i.e., via 
flaring or other combustion) to be separate from the portion of 
the REC assodated with the generation of renewable energy. 
AMP-Ohio also requests that the nitrogen oxide (NOx) set-
aside aEowances assodated with a renewable fadlity be 
recognized separately from the REC. 

Section 4928.65, Revised Code, discusses the use of RECs but 
does not expressly address the issue of aggregation, The 
parties requesting rehearing on this topic aE advocate a less 
stringent definition than that adopted by the Commission. 
WhEe we are not ruling on the merits of aEowing NOx set-
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aside aEowances allocated to renewable fadEties as part of the 
state's NOx Budget Trading Program to be separated from the 
REC at this time, any party may seek a waiver of a Commission 
rule that will be dedded on a case-by-case basis. With resped 
to disaggregating the potential carbon ofisds from a REC, the 
Commission wEl revisit this rule in the event that state or 
federal carbon mandates are enaded. 

40-01(U) Geothennal energy 

(49) DP&L beEeves the definition of "geothermal energy" is not 
appropriate given the resources in the region, and proposes a 
new definition. lEU also contests the proposed definition and 
argues it needs to Eidude other appEcations that do not 
necessarEy result in the generation of electridty. 

The Commission does not beEeve that a change to this 
defiiution is warranted. To the extent that other electridty-
generating appEcations of geothermal technology are being 
considered, the Commission wiE be processing applications for 
resource qualification as part of the certification process 
initiated in Rule 40-04(F). Further, Rule 40-04(G) provides a 
mechanism by which the Commission may dassify a new 
technology or additional resouroe as an advanced or a REC. 

40-01(CC) Renewable energy credit 

(50) lEU argues that the Commission should use the statutory 
definition for "renewable energy credit" Ei Section 4928.65, 
Revised Code, which does not contain any restriction on 
aggregation. lEU contends that it is therefore unreasonable to 
indude such language in the rule. 

As previously di&cussed, the Comims&ion does not beUeive that 
the lack of an express statutory directive prohibits us fi-om 
adopting reasonable regulations for the aggregation of RECs. 
We, therefore, rejed lEU's argument, but wlU modify this 
provision to refled the HB 2 amendments so as to conform this 
definition ydth the newly amended statutory language 
described above, as foEows: 

"Renewable energy credit" means the fuEy 
aggregated environmental attributes associated 
with one megawatt-hour of electridty generated 
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by a renewable energy resource, EXCEPT FOR 

ELECTRICITY GENERATED BY FAaUTIES AS 
DESCRIBED IN PARAGRAPH (E) OF RULE 4901:1-40-04 
OF THE ADMINISTRATIVE CODE. 

Rule 40-03 Requirements 

40-03(A)(2)fa) In-state provisions 

(51) AEP argues that the Ei-state provision should not apply on an 
annual basis, but ratiier oiEy by 2025. AEP believes that 
enforcing this requirement on an annual basis is not supported 
by the statutory language and reduces compEance flexibEity. 
AEP condudes that an in-state provision, if applied annuaEy, 
should recognize the current avaEabiEty of renewable 
resources in Ohio. 

DP&L argues that the in-state provision does not apply to the 
solar carve-out, but rather to the overall renewable 
requirement. DP&L requests that the rule be adjusted to refled 
this consistent with SB 221. 

The dty of HamEton and AMP-Ohio also believe this language 
needs to be modified to recognize additional hydroelectric 
fadlities as "in-state resources." SpedficaEy, they suggest that 
the rule be amended to recognize in-state hydroelectric 
fadEties "within or bordering this state or within or bordering 
an adjacent state." 

(52) The Commission dedines to adopt the proposed changes to 
this rule. The annual in-state provision, both for solar and non-
solar renewable energy resources, is consistent with the 
statutory benchmark design and objectives. With regard to tiie 
comments of AMP-Ohio and the dty of Hamilton, the 
Commission beEeves that the rule in its current form accurately 
reflects the statutory provision in terms of what constitutes an 
in-state hydroelectric fadlity. 

40-03(A)(3) BypassabEitv of compliance costs 

(53) DP&L contends that this provision is too broad and should be 
amended to refled the possibiEty for a nonbypassable 
surcharge pursuant to Section 4928.143, Revised Code. Sedion 
4928.64(E), Revised Code, provides: 
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All costs incurred by an electric distribution 
utiEty El complying with the requEements of this 
sedion shall be bypassable by any consumer that 
has exerdsed choice of suppEer under section 
4928.03 of the Revised Code. 

We believe that Rule 40-O3(A)(3) is consistent ydth this 
statutory language and should not be revised. The 
Commission does, however, acknowledge the statutory 
language referenced by DP&L in its comments. By virtue of 
being recovered through a nonbypassable surcharge, as 
permitted by Section 4928.143, Revised Code, those particular 
costs would not be considered compliance costs in the context 
of Section 4928.64, Revised Code, Therefore, it woiEd not be 
appropriate to address these costs under Rule 40-03(A)(3). 

40-03(B)(l) Electric utility baseline calculation 

(54) OCEA argues that the baseline should not be a function solely 
of standard service offer sales, but rather should also indude 
other types of sales, such as special contrads and reasonable 
agreements. OCEA argues that limiting the basdine to 
standard offer sales is inconJsistent with SB 221 and serves to 
reduce the baseline calculation. 

Section 4928.64(B), Revised Code, specifies that tiie generation 
provided by dectric utEities from altemative energy sources be 
a portion of the electridty supply required for its standard 
service offer and, therefore, sales outside of tiie standard 
service offer sales may not be Eiduded in the baseline 
calculation. To ttie poEit raised by OCEA, standard service 
offer sales would indude sales under spedal contrads or 
reasonable agreements and, therefore, these sales would be 
part of the baseline calculation. 

40-03(0 Portfolio standard planning document 

(55) DP&L contests this requirement, particularly as it pertains to 
timing. Given the nimiber of fEEig requEements due on April 
15, DP&L suggests staggering the filing requirements or 
requiring biennial filings for longer-term planning documents. 
The compditive suppEers argue that a 10-year planning 
horizon is unrealistic given the uncertainties in theE operations 
and, therefore, suggest a one-year planning horizon for electric 
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service companies. FirstEnergy objects to the imposition of any 
planning document as unduly burdensome, costly, and not 
requEed by the statute. 

The Commission does not find merit in the arguments raised 
on this topic and wiE retain this provision in its current form. 
We believe this particular reqiErement is important for our 
review of Ohio's progress in meeting statutory AEPS 
requirements. 

Rule 40-04 Qualified resources 

40-04(A)(8) Storage fadlity qualifications 

(56) FirstEnergy argues that this definition is unreasonably narrow 
and not consistent with SB 221. FEstEnergy contends that such 
an interprdation fails to recognize the true value of storage 
facEities in a renewable context, and any limiting language 
should be deleted. 

The Commission agrees that a storage faciEty, depending on its 
application, may offer energy management, reEabEity, and 
power quaEty benefits in the ability to store off-peak 
generation for use during peak periods. However, electridty 
storage does not automaticaEy constitute a renewable energy 
resource unless the electricity storage is achieved by the use of 
renewable electridty generation. Accordingly, we dedine to 
adopt the proposed modification. 

40-04(A)(10) & 4e-04(E) HB 2 Amendments 

(57) As discussed above, this rule yvEl be modified to refled the HB 
2 amendments in two places. The first modification is the 
addition of a new subsection (10) to Rule 40-O4(A), as foEows: 

The foEoywng resources or technologies, if they 
have a placed-in-service date of January 1, 1998, 
or after, are qualified resources for meeting the 
renewable energy resource benchmarks: 

*** 

(10) A RENEWABLE ENERGY RESOURCE CREATED ON 
OR AFTER JANUARY 1,1998, BY T H E M O D I H C A T I O N 
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OR RETROFIT OF ANY FACILITY PLACED IN SERVICE 

PRIOR TO JANUARY 1,1998. 

The se(x»nd change is the addition of a new paragraph 40-04(E), 
which reads as follows: 

F O R A GENERATING PAaLTTY OF SEVENTY-FIVE 

MEGAWATTS OR GREATER THAT IS SITUATED 

WITHIN THIS STATE AND HAS COMMITTED BY 

DECEMBER 3 1 , 2009, TO MODIFY OR RETROFIT ITS 

GENERATING UNIT OR UNITS TO ENABLE THE 

FACILITY TO GENERATE PRINCIPALLY FROM 

BIOMASS ENERGY BY JUNE 3D, 2013 , THE NUMBER OF 

R E C s PRODUCED BY EACH MEGAWATT-HOUR OF 

ELECTRICITY GENERATED PRINCIPALLY FROM 

BIOMASS ENERGY SHALL EQUAL THE ACTUAL 

PERCENTAGE OF BIOMASS FEEDSTOCK HEAT INPUT 

USED TO GENERATE SUCH MEGAWATT-HOUR 

MULTIPLIED BY THE QUOTIENT OBTAINED BY 

DIVIDING THE THEN-EXISTING UNIT DOLLAR 

AMOUNT USED TO DETERMINE A RENEWABLE 

ENERGY COMPLIANCE PAYMENT AS PROVIDED 

UNDER DIVISION ( C ) ( 2 ) ( B ) OF SECTION 4928.64 OF 

THE REVISED CODE, BY THE THEN-EXISTING 

MARKET VALUE OF ONE R E C , BUT SUCH 

MEGAWATT-HOUR SHALL NOT EQUAL LESS THAN 

ONE CREDIT. 

40-04(0 Mercantile customer-sited resources 

(58) The Competitive SuppEers contest this sedion of the rule in 
that it limits the use of mercantEe customer-sited resources to 
electric utilities only. They argue that competitive providers 
ought to also be able to utiEze such resources sEice they too 
have requEements imder the AH'S. lEU also contests the 
"double counting" aaped of this rule. lEU argues that 
mercantEe resources shoiEd be permitted to count towards 
both the energy effidency and peak-demand redudion 
commitments in Section 4928.66, Revised Code, and the 
advanced energy requirements in Section 4928.64, Revised 
Code. 

The Commission rejeds the arguments raised because we 
beEeve it is appropriate to restrid this particular provision to 



08-888-EL-ORD ^30-

use by electric utiEties sEice it is the decttic utiEties' systems 
into which the resources would be integrating. However, we 
note, as discussed more fuEy below, that Rule 40-04(D)(1) 
provides a mechanism by which electric service companies can 
use RECs from mercantile customer-sited resources. 

40-04(D)RECeliffibilitv 

(59) lEU contests this language as it pertains to mercantEe 
customer-sited resources, indicating that such resources shoiEd 
not be bound by the terms of Rule 40-04(A), particularly the 
placed El-service date. 

The Commission adcnowledges that mercantile customer-sited 
resources need not med the January 1, 1998 placed in-service 
date, provided that the resource is also committed for 
Eitegration into an electric utiEty's demand-response, energy 
effidency, or peak-demand reduction program. This provision 
is conveyed in Rule 40-04(C) and has been retained. The 
language in question above addresses mercantile customer-
sited resources that have not been integrated into the dectric 
utility's programs previously described. Adding this language 
to Rule 40-04(D)(l) provides greater opportunities for 
mercantEe customer-sited resources to partidpate, rather than 
Emits them, as EnpEed by BEU, Therefore, the Commission 
decEnes to modify Rule 40-04(D)(l). 

(60) FirstEnergy argues that the deEverabiEty reqiErement does not 
apply to RECs and, therefore, should be removed from the rule 
as this deEverabiEty linutation wiE increase compEance costs. 
SimEarly, both the city of HamEton and AMP-Ohio argue that 
Section 4928.65, Revised Code, does not include a placed in-
service date provision and, therefore, it is inappropriate to 
apply a placed in-service requirement on RECs. They argue 
that placed in-service is not a relevant consideration for RECs. 

The Commission believes ttiat Section 4928.65, Revised Code, 
must be read Ei the context of the preceding Section 4928.64, 
Revised Code. Accepting RECs without any consideration of 
deliverabEity or placed Ei-service, as argued by these parties, 
would essentiaEy nullify much of Section 4928.64, Revised 
Code. In addition. Section 4928.65, Revised Code, makes 
specific reference to the renewable energy and solar energy 
resource requEements in Section 4928.64(B)(2), Revised Code, 
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further reinforcing the appropriateness of interpreting these 
sections in concert. 

With resped to Rule 40-04(D)(2)(c), Ehike requests guidance on 
how another tracking system would be recognized by the 
Commission. The nde permits partidpation in an alterative 
attribute tracking system that has been approved by the 
Conunission, other than PJM's generation attributes tracking 
system or MISO's renewable energy tracking system. Such 
participation may be accomplished by filing an appEcation 
requesting approval for the use of the alternative tracking 
system. For clarification, this provision wiE be modified to 
read as foEows: 

(2) To use RECs as a means of achieving 
partial or complde compEance, an dectric 
utiEty or electiic services company must be 
a registered member in good standing of at 
least one of the foEowing: 

(a) The PJM's generation attributes 
tracking system. 

(b) The MISO's renewable enrargy 
tracking system. 

(c) Another credible tracking 
system subscqucntiy approved 
for use by the commission. 

40-04{D){3) REC life 

(61) Duke argues that this language should be modified so that 
RECs have a 5-year Efe firom the time that the assodated 
dectridty is generated. They beEeve this would clarify the 
regulatory treatment for forward purdiases and would also 
eEminate the potential for RECs with an infinite life. 

The Commission finds no reason to modify Rule 40-04(D)(3) 
given our interprdation of Section 4928.65, Revised Code. In 
terms of forward purchases, we beEeve that the 5-year period 
would commence when the purchaser received the RECs. 
Starting the 5-year dock at the time a forward purdiase is 
entered into could potentially resxEt in the future stream of 
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RECs expiring before the RECs are even generated, which 
seems to be an unreasonable result. 

40-04(D)(6) RECs from no earlier than M v 31,2008 

(62) lEU and FirstEnergy contest this provision as not supported by 
tiie statute. lEU and FEstEnergy refer to Section 4928.65, 
Revised Code, Ei concluding that tiie July 31,2008, requirement 
is unlawful and unreasonable. 

The Cominission fEids it unreasonable to give credit for RECs 
generated prior to the effective date of SB 221, given that the 
statute does not expressly pennit the use of RECs assodated 
with electiidfy generated prior to the effective date of the law. 
Ttierefore, we condude that this provision is not inconsistent 
ysrith the statute, and that the reoognition of older RECs is 
inconsistent with the purpose of the legislation. 

40-04(E) Resource certification 

(63) We first note that, due to the addition of a new provision to 
refled the HB 2 amendments, this paragraph wEl be 
renumbered as Rule 40-04(F). 

OCEA suggests that this process should be expedited for 
certain types of resources where a more streamEned review 
may be acceptable. DP&L argues that a 60-day timeframe is 
not realistic given the way the REC market operates, with a 
need for a quick turnaround when evaluating potential 
transactions. DP&L also beEeves that, gjven where we are 
already in 2009, a certification process could lead to even 
greater regulatory delays. DP&L suggests that waivers for 2009 
and perhaps 2010 may be necessary depending on when the 
certification form is made available. 

lEU Eiterprds Rule 40-04(E) as potentiaEy not applying to 
stand-alone generators, separate from a compEance plan, and 
concludes that this falls short of the statutory requirement. lEU 
beEeves the proposed certification process is urmecessary as 
qualified resources are aheady defined in the statute. lEU 
contests the value of the certification process in that the rules 
indicate that such certification does not convey a Commission 
position on compliance and/or cost recovery. 
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(64) With regard to the OCEA argument, the Commission has 
eleded to not spedfy a stieamlined process for particular 
resources. However, ttie rule, as currentiy designed, would not 
prohibit the Commission from issuing a certificate in less than 
60 days. The rule wEl be revised to darify the appropriate 
timeframe for persons seeking intervention and ensure due 
process. 

In response to lEU, we beEeve that the certification process 
does apply to stand-alone generators. In fad, the Commission 
expects stand-alone generators to constitute a significant 
percentage of applicants. These fadEties may seek certification 
weE in advance of entering into negotiations with potential 
buyers, with such an approach alleviating the potential delays 
EnpEdt in DP&L's comments. 

The certification process will focus largely on three statutory 
criteria: (1) the resource/technology employed, (2) the placed 
in-service date, and (3) deliverability. Verifying that these 
three considerations are satisfied wiE ensure that the resource 
or technology is consistent with the requirements of the 
altemative energy portfolio standard. 

Accordingly, the process under this provision yviE be modified 
to mirror that recently adopted by this Commission for special 
arrangements under Chapter 4901:1-38, OA.C., to read as 
foUows: 

(E) An entity seeking resource qualification shall &s# 
^>p)y--FlLE AN APPUCATION for certification of its 
resources or technologies, UPON SUCH FORMS AS MAY 
BE PRESCRIBED BY THE COMMISSION. THE 
APPLICATION This shall indude a ddermination of 
deEverabiEfy to the state in accordance with 
paragraph (I) of rule 4901:1-40-01 of the 
Administrative Code.. 

( ^ Application for such certification conoiots oi 
eomplcting—sBnd—filing—application—^&tms—as 
prescribed by tiio commiooion or its staff, 

(12) Any Eiterested person may file a motion to 
intervene AND FILE COMMENTS AND OBJECTIONS TO 
ANY APPLICATION FILED UNDER THIS RULE WITHIN 
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TWENTY DAYS OF THE DATE OF THE FILING OF THE 
APPUCATION in the proceeding and may request a 
heariftg^n tho applieatiom 

The Commission is working toward making an online 
certification process avaEable as soon as these rules become 
effective. However, we are also cognizant of the urgency for 
stakeholders to certify altemative generation fadEties as soon 
as possible, notwithstanding the lack of codified rules during 
the pendency of the rule adoption process. Accordingly, the 
Commission wiE, with the issuance of this entry, publish an 
appEcation form and instructions for the certification of 
generation fadEties as Ohio Renewable Energy Resources. The 
form and instructions may be accessed at: 

http:/ /wyyw.puco,ohio.gov/puco/foTms/ 

AppEcants may begin filing applications for certification 
immediately and, where appropriate, the Commission may 
grant certification by order prior to the effective date of tiiese 
rules. 

4Q-04(E)(5) Commission Certification 

(65) As noted above, this provision wEl be renumbered as Rule 40-
04(F)(4). OCEA suggests that a certified facEity be granted 
RECs from the date of the first commercial operation of the 
system. DP&L argues that any certificaticoi program should 
recognize RECs back to July 1, 2008. In addition, Duke seeks 
clarification as to whether the Comnussion would recognize 
RECs generated from a fadlify prior to it being certified. 

The Commission beEeves that it is appropriate to recognize 
RECs back to July 31, 2008, provided that the fadEfy was a 
partidpant in an existing attribute tracking system during that 
time or had a meter in place which can accurately demonstrate 
generation levels from July 31, 2008, forward. Such a poEcy is 
contingent upon the atfribute tracking systems' acceptance of 
historical RECs. Ei addition, consistent with the Commission's 
poEcy on double counting expressed in this rule, the 
Commission will not refroactively recognize any past RECs, 
which have been sold or otherwise consumed. 
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40-04(EK6> Revocation of Certification Status 

(66) With resped to this provision, whidi has been renumbered as 
Rule 40-04(F)(5), EXike seeks clarification as to what would 
occur in the event of a certificate revocation. SpedficaEy, Duke 
inquires whether such a revocation would impad historical 

- RECs from such a fadEfy, or only be appEed on a prospective 
basis. 

In the case of certificate revocation, the Commission darifies 
that it would recognize otherwise-qualified RECs from a 
faciEty up to the point of revocation. 

Rule 40-07 Cost caps 

40-07(A)&(B) Separate renewable and advanced energy cost caps 

(67) Both lEU and DP&L contest the Commission's interpretation 
that two cost caps are appropriate. Both parties argue that the 
concept of two caps is unreasonable and not supported by 
statute. 

The Commission continues to believe that the most reasonable 
interprdation of the language of Section 4928.64(C)(3), Revised 
Code, results in the initiation of two separate cost caps. This 
topic was previously addressed in our April 15 Order at 37, 
and no new arguments have been raised on rehearing. 
Therefore, we dedine to make any modifications to ttiis rule. 

40-07(Q Cost cap calculation 

(68) FirstEnergy contends this portion of the rule is unreasonable 
and not supported by SB 221. FEstEnergy beEeves that the 
statutory language on this topic is clear and that the calculation 
should consist of a marginal or incremental approach rather 
than a focus on total generation costs. 

The Competitive SuppEers also argue that this requirement 
does not recogruze the dEferent pricing strudures offdred by 
competitive providers, spedficaEy that a cost of generation 
may not be readEy discernible. The Competitive SuppEers 
request a different approach for dectric service companies in 
terms of evaluating whether the three percent cost cap has been 
reached. 
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(69) The Commission has considered numerous possible 
interpretations in the context of the cost caps, induding that 
proposed by FirstEnergy. However, the Commission has 
concluded that an incremental or meu-ginal approach is not 
appropriate. Our AprE 150rder at 37, spedficaEy addressed 
this issue: 

The Commission agrees that the fundion of the 
cost cap is to proted consumers from significant 
increases in theE electric biEs. It should be 
calculated based on a comparison of generation 
costs to meet the total consumer dectridty 
requirements. Given that different types of 
generation wiE be dispatched differently and 
have different impacts on electridty prices, any 
attempt to base the cap on a comparison of the 
"difference in ccrats" of specific types of 
generation would be inherentiy arbifrary. 

Witii regard to the Competitive SuppEers, the Commission 
notes that the burden of proof remains with the dedric service 
companies if seeking a determination that the appEcable cost 
cap has been reached. As part of this demonstration, an electric 
service company may file information that it beEeves is 
rdevant for the Commission's consideration. 

4D-07(D) Exdusion of costs as part of unavoidable surchaiye 

(70) lEU argues that it is unlayvful to exdude costs in an 
unavoidable surcharge from consideration as a cost of 
compEance. lEU beEeves these costs must be considered in 
terms of the cost cap or, otheryvise, the proposed rule would 
permit affeded entities to sded the most expendve compEance 
options and then exdude them from the cost cap. 

The issues raised on this topic in rdiearing were previously 
addressed at page 38 of our April 15 Order. Rule 40-07(D) 
provides that any costs induded in an unavoidable surcharge 
for construction or environmental expenditures of generation 
resovurces may be excluded from consideration as a cost of 
compEance under the terms of the altemative energy portfoEo 
standard. As previously stated, our intention is that costs for 
which a nonbypassable surcharge have been approved should 
be Eiduded in the calculation of the expeded generation rate. 
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However, such costs would not be considered a cost of 
compEance with Section 4928.64, Revised Code, and woiEd not, 
therefore, exhaust any portion of a three percent cap. The 
Commission finds no reason to modify this section of the rule 
on rehearing. 

Chapter 4901:1-41 Greenhouse Gas Reporting and Carbon Dioxide Control Planning 

Rule 41-01 Definitions 

(71) Rule 41-01 sets forth the definition of terms used in this 
chapter. AEP and Duke argue that the Commission should 
modify its definition of the term "climate registry." They 
contend that the definition is undear and needs to be modified 
to clarify whether the definition is referring to a specific climate 
registry, or any climate registry ttiat meets tiie wording of the 
defiiution. The Commission finds that clarification of the 
definition is warranted. We have modified the definition to 
read as foEows: 

(C) "THE ClEnate Registiy" means tiie 
international greenhouac gas mcasuJomcnt and 
reporting oyotom, induding accounting and 
verification m^casuics, -which provide voluntary 
e* mandatogy reporting rcquircmentsr 
NONPROFIT COLLABORATION AMONG NORTH 

AMERICAN STATES, PROVINCES, TERRITORIES AND 

NATIVE SOVEREIGN NATIONS, USING THE WEBSITE 

AT WWW.THECLIMATEREGISTRY.ORG, THAT SETS 

CONSISTENT AND TRANSPARENT STANDARDS TO 

CALCULATE, VERIFY, AND PUBUCLY REPORT 

GREENHOUSE GAS EMISSIONS INTO A SINGLE 

REGISTRY. 

(72) AEP, Buckeye, lEU, FESA, and AMP-Ohio argue that the 
definition of "person" should not be used when determining 
what entities are required to comply with the reporting 
requirements under Rule 41-03. They assert that the 
Commission should use the term "pubEc utiEty" instead of 
"person." They contend that the proposed rule exceeds the 
Commission's jurisdiction and statutory authority, and is 
inconsistent ywth Section 4928.68, Revised Code, which 
provides: 

http://WWW.THECLIMATEREGISTRY.ORG
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To the extent permitted by federal law, the pubEc 
utilities comnussion shaE adopt rules establishing 
greenhouse gas emission reporting requirements, 
induding partidpation Ei the cEmate registry, 
and carbon dioxide confrol planning 
requfrements for each electric generating faciEty 
that is located Ei this state, is owned or operated 
by a pubEc utiEty that is subjed to the 
commission's jurisdiction, and emits greenhouse 
gases, induding fadlities in operation on the 
effedive date of this section. 

These parties argue that the reporting requirements under Rule 
41-03 should be limited to pubEc utiEties that are subjed to the 
Commission's jurisdidion which, they assert, would not 
indude electric cooperatives, munidpal eledric utiEties, and 
generation fadEties owned by anyone other than pubEc 
utiEties. They argue that Sections 4905.02 and 4905.03, Revised 
Code, ddermine the appropriate jurisdictional pubEc utiEties 
to be regulated imder these rules. 

(73) Upon reconsideration, the Commission finds that the use of the 
term "person" in this chapter should be ddded and the term 
"public UtEity" should be inserted in its place. The 
Commission notes, however, that Chapter 4928, Revised Code, 
does not include a defiiution of public utiEty. Accordingly, the 
Commission wiE define one for purposes of Chapter 4901:1-41. 
The Comnussion, in defining the term "pubEc utiEty," beEeves 
it is appropriate not only to look at the definition of "pubEc 
UtiEty" used Ei Sections 4905.02 arid 4905.03, Revised Code, but 
also the definitions of jurisdidional entities sd forth in the 
eledric resfructuring statutes, spedficaEy Chapter 4928, 
Revised Code, where the greenhouse gas emission report 
requfrements reside. 

(74) Section 4905.02, Revised Code, in part, defines a pubEc utility 
"as used in this chapter" as an "electric Eght company" as 
defined in Section 4905.03, Revised Code. An electric Eght 
company is defined as a company "engaged in the business of 
supplying dectridty for Eght, heat, or power purposes to 
consiuners ydthin this state...." Section 4905.02, Revised Code, 
goes on to exdude certain types of elecfric Eght companies 
from the Commission's jurisdiction, namely electric light 
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companies not for profit and those owned or operated by 
munidpal corporations. The Commission finds that in 
adoptEig a definition of "pubEc utiEty" for purposes of 
Chapter 4901:1^1, to comply with Section 4928.68, Revised 
Code, the Commission must also consider other definitions of 
jurisdictional entities created Ei Section 4928.01, Revised Code, 
such as "eledric utiEty" and "dectric services company." Both 
of these definitions incorporate the term "electric Eg^t 
company," but distinguish between the tj^e of electric services 
each of these entities provide, such as competitive verses 
noncompetitive retaE eledric services. Taking into 
consideration the changes that have occurred in the sfructure of 
the eledric utiEty industry in this state and all the definitions 
used to define compani^ providing various electric services, 
we do not beEeve that it is appropriate to use only the 
defirution of "pubEc utility" set fortii Ei Section 4905.02, 
Revised Code, as the reference for a definition of pubEc utiEty 
to be used in Rule 41-01. Accordingly, the Cominission shaE 
estabEsh the foEowing definition of "pubEc utility" for 
purposes of Chapter 4901:1-41, which we beEeve is consistent 
with, and comports wtith the intent of, Sedion 4928.68, Revised 
Code: 

'Ycrson" has the mooning set forth in sedion 
lOOfcOl of the Rorioed Codo; "TUBLIC UTILITY" 
MEANS THOSE ENTITIES INCLUDED WITHIN THE 

DEFINITION OF "PUBUC UTILNV SET FORTH IN 

SECTION 4905.02 OF THE REVISED CODE, OR WITHIN 

THE DEFINITION OF "ELECTRIC SERVICES COMPANY" 

SET FORTH IN SECTION 4928.01 OF THE REVISED 

CODE. 

(75) Adopting the above definition of "pubEc utiEty" wEl require 
those entities that own electric generating fadEties Ei the state 
and supply eledridty to consumers, but exduding electric 
cooperatives and munidpal eledric utiEties, to comply with 
Chapter 4901:1-41. Although this chapter, as modified, does 
not requfre eledric cooperatives and munidpal electric utEities 
to partidpate Ei The Climate Registry or file an envfronmental 
control plan with the Commission, the Commission wEl 
request that they voluntarily do so, as such partidpation may 
impad federal fimding of ttie State's efforts in the reporting, 
verification, or regulation of greenhouse gas emissions. 
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Rule 41-03 Greenhouse gas reporting and carbon dioxide confrol planning 

(76) Rule 41-03 sds forth the requirements for public utiEties, as 
defined Ei this chapter, to partidpate in The Climate Registry 
and file an annual envfronmental oonfrol plan with the 
Commission. In its appEcation for rehearing, DP&L argues 
that paragraph (A) of this rule shoiEd be darified so that the 
phrase "or as otherwise direded by the Commission" appEes 
to both the requfrement to become a member Ei The Climate 
Regisfry and to report emissions, and not to just the reporting 
of emissions. To remove the ambiguity and to darify that the 
phrase appEes to both, the Commission has reymtten the 
paragraph to read as foEows: 

UNLESS OTHERWISE DIRECTED BY THE 
COMMISSION, ANY PUBUC UTIUTY Any pcroon 
owning or operating an dectric generating fadEty 
within Ohio shaU become a partidpating member 
in The CEmate Registry, and shaE report 
greenhouse gas emissions according to the 
protocols approved by The Climate Registryy-e* 
as otherwise directed by the commiooion. 

(J7) Also with regard to this rule, AEP, Duke, and DP&L argue that, 
vdth the adoption of this rule, the electric utiEties wiE be 
dupEcating reporting efforts for certain greenhouse gas 
emissions that are currently requfred under other federal and 
state laws. They also assert that the Uruted States 
Envfronmental Protection Agency (USEPA) is in the process of 
proposing niles that wEl requfre fadEties emitting 25,000 
mefric tons or more per year of greenhouse gas to submit 
annual reports. They argue that the Commission should hold 
off adopting rules or permit electric utEities to comply with 
USEPA finalized greenhouse gas monitoring rules in lieu of the 
Commission's rules. 

While the Conunission is aware of tiie USEPA rulemaking 
process, those rules are far from being finalized. Further, those 
draft rules do not absolve the Commission of its responsibEities 
to create its own reporting requirements under Sedion 4928,68, 
Revised Code. At sudi time as the USEPA compldes its 
process and provides the necessary darity and direction in 
reporting requirements of greenhouse gases, the Commission 
wiE consider any necessary changes to its rules. 
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(78) Lastly, AEP contends that the Commission's rule goes beyond 
the requfrements of Section 4928.68, Revised Code, by 
requfring the submission of an envfronmental confrol plan, 
AEP argues that SB 221 grants the Commission the authority to 
adopt rules estabEshing carbon dioxide oonfrol planning 
requfrements but does not requfre tiie submission of an 
envfronmental confrol plan. The Commission finds no merit to 
AEP's argument. The statute requfres the Commission to 
adopt rules estabEshing greenhouse gas emission reporting, 
induding carbon dioxide control planning. The Commission 
finds that the submission of an envfronmental confrol plan is 
essential in carrying out the requfrements of the statute. 

Modifications to Long-Term Forecast Rules in Chapters 4901;5-1.4901:5-3 and 4901:5-5 

(79) In considering changes to the Commission's existing forecast 
rules El response to SB 221, the Commission initiaEy 
considered making sweeping changes to aE of the forecast 
chapters to conform these rules to updated rule structure and 
conventions. However, given the urgency Ei adopting rules to 
implement SB 221, we are only changEig those provisions 
deemed critical to accomplish the purposes of the statute. We 
do note, however, that the gas and electric forecast rules are 
due to be reviewed in 2010 pursuant to Section 119.032, 
Revised Code, and we exped to make substantial modifications 
in that proceeding. 

Rule 5-1-02 Form of long-term forecast report filing reattired 

(80) We also note the intervention and appEcation for rehearing of 
FESA, the FfrstEnergy affiliated generation companies, who 
appear to beEeve that our changes to the forecast rules wiE 
now apply to them. The Commission recognizes that the 
statutory authority for the filing of a long-terin forecast report 
(LTFR) has changed and does not indude dectric generation 
fadEties under the definition of a "major utiEty fadEty" in 
Section 4935.04(A)(1)(a), Revised Code. Moreover, Section 
4928.05(A)(1), Revised Code, exempts competitive retaE dectric 
service providers from forecast reporting. Since Rule 5-1-02, 
which establi^es which entities are required to file LTFRs, 
does not take into account the enactment of Section 
4928.05(A)(1), Revised Code, we find it appropriate to revise 
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the riEe. Accordingly, we have revised Rule 5-1-02 to read as 
foEows: 

EXCEPT FOR ELECTRIC SERVICES COMPANIES 

EXEMPTED PURSUANT TO DIVISION (A)(1) OF 

SECTION 4928.05 OF THE REVISED CODE, each 
person owning or operating a major utEity fadEty 
within this state, or fumishEig gas, natural gas, or 
elecfridty directly to more than fifteen thousand 
customers ydthin this state shaE annuaEy furnish 
a long-term forecast report to the cominission for 
its review, in compEance with the rules set forth 
in this chapter. 

Rule 5-5-06 Integrated resource plans for electric utilities 

(81) AEP, FirstEnergy, and Duke contend that the Commission has 
no authority to reqiure an annual and detaEed integrated 
resource plan (IRP) fiEng in the LTFR, and urge that Ride 5-5-
06 should be deleted in its entfrety. They argue that SB 221 
does not requfre the reEistatement of rules for an IRP as part of 
an aimual LTFR fiEng, and that 1999's Amended Substitute 
Senate BEl No. 3 (SB 3) removed resource planning and 
generation from the fiEng requfrements. AEP acknowledges 
the Commission's interest in resource planning, particularly in 
Eght of the enadment of Sections 4928.64 and 4928.66, Revised 
Code, but AEP contends that the rules go far beyond the 
general description of the resource plan contemplated in 
Section 4935.04(C)(1), Revised Code. 

OCEA argues that the IRP requirements for electric utiEties 
under Rule 5-5-06 are critical to the Commission's function 
under SB 221, OCEA asserts tiiat the eledric utilities' 
arguments regarding Commission authority ignore both the 
overall poEcy and specific provisions of SB 221. OCEA points 
out that an IRP is critical because it is the only context in which 
the Commission can determine whether the actions of the 
dedric utiEties under Sections 4928.64 and 4928.66, Revised 
Code, wEl ensure the avaEabiEty to consumers of adequate, 
reEable, safe, effident, nondisaiminatory, and reasonably 
priced electric service. 

(82) The requfrements for an annual filing of a resource plan in the 
LTFR are dearly spedfied Ei Section 4935.04(C), Revised Code: 
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Each person oyvning or operating a major utiEty 
fadlity within the state or furnishing gas, natural 
gas, or elecfricity dfredly to more than fifteen 
thousand customers within this state annuaEy 
shall furnish a report to the commission for its 
review. The report shaE be termed the long-term 
forecast report and shall contain: (1) A year-by-
year, ten-year forecast of annual energy demand, 
peak load, reserves, and a general description of 
the resource plan to med demand,... 

Section 4935.04(D), Revised Code, sets forth certain conditions 
under which the Commission must hold a hearing on a long-
term forecast report; and Section 4935.04(E)(2)(b), Revised 
Code, provides that the focus of the hearing shaE indude, but 
not be limited to, a review of the estimated instaEed capadty 
and suppEes to med tiie projeded load requfrements. Section 
4935.04(F)(5), Revised Code, identifies the specific resource 
plan requirements to be considered Ei the Commission's 
dderminations: 

(F) Based upon the report furnished pursuant to 
division (C) of this section and the hearing record, 
the commission, within ninety days from the 
dose of the record in the hearing, shall determEie 
if:.... 

(5) UtiEty company forecasts of loads and 
resources are reasonable in relation to population 
growtii estimates made by state and federal 
agencies, transportation, and economic 
development plans and forecasts, and make 
recommendations where possible for necessary 
and reasonable alternatives to med forecasted 
elecfric power demand.... 

(83) The IRP wiE indude the altemative energy requfrements that 
are specified in SB 221 and it will indude the energy effidency 
and peak demand response programs and thefr impads that 
are also requfred in SB 221. Each person furnishing dectridty 
diredly to more than fifteen thousand customers vrithin Ohio -
namely all electric distribution utiEties in Ohio - shaE file this 
aimual forecast report that shaE indude a resource plan. Each 
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of these elecfric utEities is requfred to annually file a ten-year 
forecast of energy demand, peak load, reserve, and a resource 
plan that enumerates how they intend to meet those demands. 
Rule 5-5-06 is consistent with current law and wiH fadlitate the 
analysis and planning considerations of the new reqiurements 
as spedfied by SB 221. 

IRP should be submitted, not filed, to avoid constant litigation 

(84) AEP contends that an IRP should be submitted rather than filed 
to avoid constant Etigation. AEP suggests that the IRP coiEd be 
made available to interested parties who wanted to condud 
thefr own analysis and make thefr own recommendations to 
the Commission, but AEP asserts that the constant Etigation 
from an annual IRP filing would create an unreasonable 
burden for its staff responsible for conducting AEP's resource 
planning. 

The Commission believes that the elimination of an open, 
pubEc review of the ERP would Eihibit the due process 
protections embedded in our rules and law. If there is 
information filed in an IRP that the elecfric utiEties beEeve 
should be proteded, they can file a motion for a protective 
order. Under Section 4935.04(D)(3), Revised Code, the 
Commission must have a pubEc hearing every five years, or 
sooner E a substantial change is friggered. An Eiterested party 
can request a forecasting hearing if the party can demonsfrate 
good cause. To demonsfrate good cause, it is essential that aE 
interested parties have access to information that detaEs the 
energy demand, peak load, reserve, and resource plan. 
AdditionaEy, Sedion 4935,04(C), Revised Code, requfres the 
LTFR to be furnished to the Commission, not merely submitted 
to staff as suggested by AEP. 

The law only requfres a hearing every five years, fri rare 
occurrences a hearing may occur sooner when there is a 
substantial change. But this hardly rises to the charaderization 
of constant Etigation. AdditionaEy, unless there is a change in 
forecast methodology or assumptions, electric utiEties are only 
required to submit annuaEy the forms and not the entfre set of 
data sources, methodologies, and assumptions utilized in 
deriving the forecasts. 
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(85) AEP also complains that Rule 5-5-06 requires dupEcative 
information involving litigation from other proceedings to be 
filed as part of the IRP. AEP suggests that, if the Comnussion 
requires an annual IRP fiEng, the sections of the IRP that wiE 
result kl the reEtigation of any issues shoidd be removed. 

The issue raised by AEP does not accuratdy charaderize the 
use of this data in preparing a forecast and the Commission's 
determinations on the demand forecast and resource plan. The 
Commission makes determinations about the accuracy of 
information used in the LTFR. If the information used as an 
input in the forecast was addressed in a Commission order in 
another case, it will Ekely result in a pro forma determination 
of this information's accuracy. There is no reqiEreinent that it 
be reEtigated as suggested by AEP. 

Rule 5-l-0ia> Substantial hange 

(86) AEP argues that the definition of "substantial change" in Rule 
5-l-01(L) is improper because it refers to energy "delivery," 
whEe the statutory definition Ei Section 4935.04(D)(3)(c)(i), 
Revised Code, refers to energy "consumption." AEP contends 
that the addition of a generating fadEty or fadEties in an 
electric utiEty's supply plans should be removed from the 
definition, and suggests that the definition of substantial 
change be made consistent with the statute. 

The Commission agrees with AEP and wiE revise the definition 
of "substantial diange" in Rule 5-l-01(L) to read as foEows: 

"Substantial change" indudes, but is not Emited 
to: 
(1) A diange in forecasted peak loads or 

energy delivery CONSUMPTION over the 
forecast period of greater than an average 
of one-half of one per cent per year as 
calculated in rule 4905:5-3-05 of the 
Adminisfrative Code. 

(S) The addition of a generating facility or 
fadlities in an cloctric-utility's supply 
plans* 

(32) Demonsfration of good cause to the 
commission by an interested party. 
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WhEe we are revising the rule to more dosely foEow the 
statute, the Commission notes that the "substantial change" 
definition includes a good cause provision. To the extent an 
electric utiEty plans a new generating fadlity that wiE be used 
to serve Ohio load; such faciEty would constitute a "substantial 
change"under this rule, and should be reported in the resource 
section of the LTFR. Consequentiy, an IRP would be Eiduded 
El the electric utiEty's LTFR, and would trigger a hearing. 

(87) El addition to the above change to this mle, a derical error wiE 
be correded in Rule 5-l-01(M), which wEl be revised to read as 
follows: 

"Eledric generating facEity" means an dectric 
generating plan PLANT and assodated fadEties 
capable of producing electridty. 

Rule 5-1-04 Notice of substantial change 

(88) Our April 15 Order adopted certafri changes to Rule 5-1-04 
relating to the modifications of the definition of "substantial 
change" in RiEe 5-l-01(L). As discussed above, the 
Commission finds that the existing rule currentiy in effed more 
dosely ttacks the statutory provisions of Section 
4935,04P)(3)(c), Revised Code, than that adopted Ei the April 
15 Order. Therefore, upon reconsideration, the modifications 
adopted by our AprE 15 Order are hereby resdnded and no 
modifications to this rule wiE be adopted at this time. 

Rule 5-5-02 Purpose and scope 

(89) AEP objects to new Rule 5-5-02(B) adopted Ei the AprE 15 
Order which provides: 

Unless otherwise direded by the oommission, aE 
reports shaE be filed using such forms as may be 
posted on the commission's web site. Such forms 
may be changed without further commission 
entry and each reporting person should check the 
commission's website to obtain the current forms 
before fEing a report. 

AEP contends that this provision woiEd aEow the Conunission 
to make changes to forms which have the effed of changing the 
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content of a Long-Term Forecast Report ydthout going through 
rulemaking proceedings, without input from the reporting 
persons, or completing the JCARR process. AEP asserts that if 
the Cominission changes any forms, the reporting persons 
should be notified of such changes no later than December 31 
of each year to allow sufficient time to prepare the report. 

The LTFR forms serve as an implementation of ttie forecast 
filing rules; they do not go beyond the content or structure 
defined Ei the filing rules. To the extent that the forms provide 
structure for the companies requfred to fEe a LTFR, the forms 
fadlitate the filing for the reporting companies. The staff of tiie 
Commission has been coordinating this filing activity with the 
eledric utiEties for many years and we are not ayvare of any 
complaints yvith resped to either the content of the forms or the 
timeframes provided fri addressing any changes to the 
structure of the forms. The Commission does not beEeve that 
this is a process in need of revision. 

Rule 5-5-06 Integrated resource plans for electric utiUties 

(90) OCEA argues tiiat new Rule 5-5-06(A)(l) should be modified to 
require a discussion and analysis of any changes that may 
influence the reporting electric utility's energy and demand 
forecasts, Eicluding demographic and economic changes. 

Rule 5-5-06(A)(l) refers to the sdection of generating facEities 
due to technological advances or changes, whereas Section 
4935.34(F)(5), Revised Code, referenced by OCEA, refers to fhe 
reasonableiess of the demand and resource forecasts in 
rdation to popiEation growth estimates. To the extent that 
non-technological changes such as economic, demographic, or 
other factors have an influence on the generation mix in the 
proposed resource plan. Rule 5-5-06(A)(5) requires the dectric 
utility to indude such a discussion. 

(91) OCEA also contends tiiat Rule 5-5-06(C)(lXa) should be 
modified to require the electric utiEties to indude load 
duration curves, as well as the system load profEe, used to 
evaluate the mix of resources among base, intermediate, and 
peaking loads. 

We do not beEeve that load duration curves need to be filed 
annuaEy in tiie LTFR, although nothing predudes interested 
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parties from asking for such information during the 
investigative phase of a forecast proceeding. 

(92) OCEA also seeks to revise Rule 5-5-06(C)(l)(b) to require tiiat 
generation-forced outages and unit availabiEty rates be 
documented and induded as important resource planning 
infonnation. In addition, OCEA argues that Rule 5-5-
06(C)(1)(c) should be modified to requfre the electric utiEties to 
indude the number of units that ydE be contemplated, and 
spedfy the actual machines for multiple unit cenfral station 
renewable fadEties. 

In addressing these concerns, we note that unit avaEabiEty 
information is induded under subsection 5-5-06(C)(l)(c), and 
that estimates on forced outages for classes of generating imits 
may be found in public sources. We do find that indusion of 
the number of units would more accurately reflect the 
description of the resource plan, and thus we wiE modify Rule 
5-5-06(C)(l)(c) as follows: 

(C) Need for additional dectridty resource 
options. 

(1) The reporting person shall describe the 
procedure foEowed in ddermining the need for 
additional electridty resource options. AE major 
fadors shaE be discussed, induding but not 
Emited to: 

»»»• 

(c) NUMBER OF UNITS, UNIT Unit size, and 
avaEabEity of existing and planned uruts. 

(93) OCEA also argues that Rule 5-5-06(C)(l)(d) should be modified 
to clarify that forecast uncertainty indudes uncertainty with 
resped to the assumptions, sudi as population, economic 
conditions, and uncertainty yvith resped to the rdationship 
bdween those assumptions and electridty use. Without 
clarification, OCEA states that the reporting person may 
provide a limited report addressing only the uncertainties of 
the electridty used. 
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We are concemed that OCEA's proposed change would limit, 
rather than enhance, ttie elecfric utEity's discussion Ei its IRP. 
The forecast uncertainty in this context is a general discussion 
of the stochastic modd assumed to generate the sd of forecasts. 
To the extent that economic, demographic, or otiier conditions 
are expEdtly modeled into the stodiastic model, it is our 
expedation that the electric utiEties wiE indude this 
discussion. Additionally, there is a specific uncertainty 
requfrement in Rule 5-5-03(D)(l)(d)(E) that requfres the 
comparues to report the size of the standard error of the 
estimate and the size of tiie forecasting error assodated with 
each forecasting model equation. 

(94) OCEA also suggests tiiat Rule 5-5-06(C)(l)(e) should be 
modified to darify and take notice that most thermal plants 
degrade in performance over thefr Eves, and therefore, any 
performance forecast shotdd be done based on thefr remaining 
useful Eves or 20 years, whichever is less. OCEA proposes-that 
the requfrement state that the report must indude an analysis 
of the perfonnance over the Efe of the resource. 

We do not believe that the suggested modification is necessary 
for fulfilling the intent of this rule. WhEe plant performance of 
thermal units may degrade over the years, such adjustments 
are generaEy buEt into the supply plans over the years as was 
done in the past. Further, aE forms in Rule 5-5-06 that pertain 
to generation capabiEty requfre the companies to report on the 
n d demonstrated and net seasonal capabiEties of generating 
imits rather than on the name-plate capabilities of generatinjg 
units. 

(95) OCEA contends that Rule 5-5-06(C)(l)(g) should be modified to 
indude buying power as weE as selling power. We note that 
the forms for this rule do require documenfation (by year) of 
the amount of power sold and/or purchased over the 10-year 
forecast period. This provision wlE be modified to read as 
foEows: 

Power interchange with other electric systems, 
induding consideration of the abiEty to BUY AND 
seU power. 

(96) OCEA seeks clarification of the phrase "lost load assessments" 
in Rule 5-5-06(C)(l)(h). OCEA contends that if the Eitent is to 
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requfre the reporting person to indude load shifting or load 
redudion that decreases margin, the rule should be more 
spedfic. OCEA also suggests that Rule 5-5-06(C)(l)(i) should 
be modified to clarify the information that is expected to 
comply with the "regulatory dimate" fador; and that Rule 5-5-
06(C)(l)(j)(i) should require spedfic information about the 
utility's reserve margEi and loss of load probabEity. 

The Commission has clarified Rule 5-5-06(C)(lXh) to Eidicate 
that the discussion of need should indude, first, a description 
of how price responsive demand and price elastidty due to the 
implementation of various forms of time differentiated pridng 
wiE impact the need for new resources. Time differentiated 
pricing may include seasonal and time-of-use pridng, as weE 
as real-time, critical peak, peak-time rebate, and other forms of 
djTiamic pridng. Second, plans should indude a description of 
assessments of the value of lost load, providing information on 
the value to consumers of maintaining additional resources and 
an additional Eidication of the prices at which price responsive 
customers may voluntarily curtaE demand. 

To the extent that a change in regulation or Ei envfronmental 
compEance, for instance, is eminent, and to the extent that a 
company deddes to incorporate sudi a change in its resource 
plan, the rule requires that a discussion be induded in the 
LTFR. We also note that reserve margins wiE be induded on 
the forms for each of the forecast years. The loss of load 
probabilities wiE be conducted regionaEy by the fransmission 
operators, and the assodated results wEl be published. 
Accordingly, we find no need to adopt the suggested changes 
toRule5-5-06(C)(l)(j)(i). 

(97) Witii resped to Rule 5-5-06(D)(3), OCEA contends ttiat the 
Commission should requfre each electric utiEty to demonstrate 
the cost-effectiveness of the IRP through a comparison over a 
20-year, rather than a 10-year, forecast horizon of the revenue 
requfrement and to include bEl impacts as wdl as rate impacts 
of the sdeded plan and altemative plans evaluated. 

We believe the 10-year requfrement is suffident. Previous 
experience has shown that resource plans for years 11 through 
20 are generaEy highly uncertain and not reliable. The statute 
requires an updated resource plan on an annual basis to aEow 
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for such future adjustments to a resource plan. As for the 
proposed Eidusion of bEl impads, the ingredients of a "biE" 
are generally more complex than what is required Ei the 
context of a forecast proceeding. This rule requfres the 
companies to assess the impad of the proposed and altemative 
resource plans on their generation rates. The other ingredients 
of a customer biE, such as distribution and fransmission rates, 
are generaEy ddennfried in rate cases before this Cominission 
or the Federal Energy Regulatory Commission. 

(98) OCEA suggests that Forms FE-R4 and FE-R5 referenced in Rule 
5-5-06(E)(4)(a) and (b), respectively, should indude actual and 
projected load duration curves and a resource stack laid over 
the eledric utiEty's load duration curve. 

We do not find these revisions nec^sary to satisfy the purpose 
of this rule. Load duration curves and generation resource 
stacks may be requested imder discovery during a forecast 
proceeding, but we do not beEeve it necessary for this 
information to be filed every year in a LTFR. 

CONCLUSION: 

The Conunission finds that, based on the arguments raised by various parties on 
rehearing, Rules 39-01,39-05,39-07,39-08,40-01,40-04,41-01,41-03,5-1-01,5-1-02, and 5-5-
06 adopted by the Commission on April 15, 2009, should be modified as set forth Ei this 
Entry on Rehearing. Further, the modifications to Rule 5-1-04 adopted by the Commission 
on April 15, 2009, are hereby rescinded. The rules to be adopted by this Commission are 
attached to this entry for fEing in this docket but, as in prior rules proceedings, wiU not be 
included in the hard-copy distribution of this entry that wiE be served upon aE parties of 
record. Instead, we find it more prudent and effident to publish the adopted rules OTI the 
Commission's website at www.puco.ohio.gov/puco/rules/ via the link titied 
"Implementation of S.B. 221 - Green Rules: Proposed Rules for Energy Effidency & 
Altemative Energy PortfoEo Standard, and Modifications to Forecast Rules" or by 
searching for the Commission's Docketing Information System under Case No. 08-888. 
Members of the pubEc without internet access may request a paper copy by contacting the 
Commission's Docketing Division at (614) 466-4095. 

ORDER: 

It is, therefore, 

ORDERED, That Rules 39-01,39-05,39-07,39-08,40-01,40-04,41-01,41-03,5-1-01,5-
1-02, and 5-5-06, as modified herein, are hereby adopted. It is, further. 

http://www.puco.ohio.gov/puco/rules/
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ORDERED, That Rule 5-1-04 not be modified as previously dfreded Ei the April 15, 
2009Order, his,further, 

ORDERED, That Chapters 4901:1-39, 4901:1-40, 4901:1-41, 4901:5-1, 4901:5-3 and 
4901:5-5, as modified by this Entry on Rehearing, should be filed with the Jofrit Committee 
on Agency Rule Review, the Secretary of State, and the Legislative Service Commission in 
accordance with divisions (D) and (E) of Section 111.15, Revised Code. It is, further, 

ORDERED, That the final rules become effective on the earliest date permitted by 
law. Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-
39,4901:1-40,4901:1-41 shaE be September 30,2013. It is, fiirther, 

ORDERED, That a copy of this Entry on Rehearing, yvithout the rule attachment, be 
served upon aE parties filing comments in this docket and aE interested parties of recOTd. 

THE PUBUC UTILITIES COMMISSION OF OHIO 

Alan R. Sdiriber, Chairman 

^ ^ ^ ^ . < : O g > ^ 
Paul A. CentoleEa 

Valerie A. Lemmie 

Ronda Hartman rer; 

Cheryl L. Roberto 

RMB/RLH/RRG:geb 

Entered in the Journal 

m 17 2M9 

Renee J. Jenkins 
Secretary 
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4901:1-39-01 Definitions. 

(A) "Achievable potential" means the reduction in energy usage or peak demand that 
would likely result from the expecte4 adoption by homes and busmesses of the most 
efficient, cost-cffectiye measures, given effective program design, takfaig into 
account remaining baniers to customer adoption of those measures. Barriers may 
include market, financial, political, regulatory, or attitudinal barriers, or the, lack of 
conunerciallv available product. "Achievable potential" is a subset of "economic 
potential." 

(B) "Anticipated savuigs" means the reduction in energy usage or peak demand that will 
accrue fiom contractual commitments for program participation made in the 
reporting period, which measures in such programs are scheduled for Eistallation in 
the subsequent repoiting periods. 

(C) 'Capital stock" means all devices, equipment, and processes that use or convert 
energy. 

(D) "Commission" means the public utiEties commission of Ohio. 

(El "Cost effective" means the measuie. program, or portfolio being evduated that 
.satisfies the total resource cost test. 

("F) "Demand response" means a change in customer behavior or a change in customer-
owned or opei-ated assets that affects the demand for electridty as a resuh of price 
signals or other incentives. 

±e± 

(G) "Economic potential" means the reduction in energy usage or peak demand that 
v/ould resuU if all homes and businesses adopted the most effident and cost-effective 
measures. Economic potential is a subset of the "technical potential." 

(H) "ElecUic utility" has the meanmg set forth in division (A)dD of section 4928.01 of 
the Revised Code. 

(I) "Energy baseline" means the average total kilowatt-hours of distribution service sold 
to retail customers of the electric utiEty in the preceduig three calendar years as 
reported in the electric utiEty's most recent long-tenn forecast report, pureuant to 
division (AYIX-d) of section 4928.66 of the Revised Code. The totd kEowatt-hours 
sold shall equal the total kilowatt-hours delivered by the electric utility. 

(J) "Energy benchmark" means the annud level of energy savmgs that an elgdnc utEity 
must achieve as provided in division (A)(l)(&) of section 4928.66 of the Revised 
Code 
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(K) "Energy efficiencv" means reducing die consiunption of energy whi}e mauitaining or 

improving tlie end-use customer's existing levd of functionality, or while 
maintaining or improving the utility system fimctionality. 

(L) "Independent program evaluator" means die person or firm hired by the electric utility 
at the direction of the comnussion staff to measure and veiify the energy savings 
and/or electtic utility peak-demand reduction resulting from each approved program 
and to conduct a program process evaluation as directed by the commission. Such 
person shall v̂ /ork at tlie sole direction of the commission slaff. 

(M) "Maiket transfomiation" means a lasting stiuctiiral or behavioral change in the 
marketplace that increases customer adoption of energy efficiencv or peak reduction 
measures that will be sustained after any program promoting such behavior ceases. 

(N) "Measm'c" means any material, device, technology, operational practice, or 
educational program that makes it possible to deliver a comparable level and quality 
of end-use energy service while usuig less energy or less capadty dian would 
otherwise be requEed. 

(O) "Mercantile customer" has the meaning set forth in division (A)(19) of section 
4928.01 of the Revised Code, 

(P> "Nonenergy benefits" mean societal benefits that do not affect the calculation of 
program cost-effectiveness pursuant to the total resource cost test mduding but not 
limited to benefits of low-uicome customer participation ui utility programs: 
r<?ductions in greenhouse gas emissions, regulated air emissions, watei" consumption. 
natural resource depletion to the extent the benefit of such reductions are not hilly 
reflected in cost savings; enhanced system reliability; or advancement of any other 
state policy enumerated in section 4928.02 of the Revised Code. 

(O) "Peak-demand baseline" means the average peak demand on the electric utility's 
system in the preceding three calendar years as reported in the electric utility's most 
recent long-term forecast report, pursuant to division (A')(2)fa) of section 4928.66 of 
the Revised Code. 

(R) "Peak-demand benchmark" means the reduction in peak demand an eledric utility's 
system must achieve as provided hi division (A'JCDfb) of sedion 4928.66 of the 
Revised Code

cs) "Person" shall have the meaning set forth m division (A)(24) of section 4928.01 of 
die Revised Code. 

(T) "Program" means a single offering of one or more measures provided to consumers. 
For example, a weadierization program mav include insulation replacement, weather 
stripping, and v̂ indow replacement measures. 
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(U) "Staff means the staff or audiorized representative of the public utilities 

commission. 

(V) "Technical potential" means the reduction in energy usage or peak demand that 
would resuh if all homes and businesses adopted the most efficient measinres. 
regardless of cost. 

(W) "Total resource cost test" means an analysis to detemiine if. for an investment in 
energy efficiency or peak-demand reduction measure or program, on a Itfe-cvde 
basis, the present value of the avoided supply costs for the periods of load reduction. 
valued at marginal cost, are greater than the present value of the monetary costs of 
the demand-side measure or program borne by both the electric utility and the 
participants, plus the increase in supply costs for any periods of increased load 
resulting duectiv from the measure or program adoption. Supply costs are those 
costs of supplymg energy and/or capacity that are avoided bv the mvestment. 
including gener^ion. transmission, and dLstribution to customers. Demand-side 
measure or program costs include, but are not limited to. the costs for equipment 
installation, operation and maEttenance. removal of replaced equipment, and 
program administration, net of anv residud benefits and avoided expenses such as 
the comparable costs for devices that would dherwise have been installed, the 
salvage value of removed equipment, and any tax credits. 

(X) "Verified savings" means an annual reduction of energy usage or peak demand from 
an energy efficiencv or peak-demand reduction program dfrectlv measured or 
calculated using reasonable statisticd and/or engineering mediods consistent with 
approved measurement and verification guidelines. 
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4901:1-39-05 Benchmark and annual status reports. 

(A) Idtial benchmark report. Widiin sixty days of the effective date of this rule, each 
electric utEity shall file an initial benchmark report with the commission that 
identifies the following information: 

(1) The energy and demand baselines for kilowatt-hour sales and kEowatt demand 
for die reporting vear: including a description of the method of cdcdatmg the 
baseline, with supporting data. 

(2) The applicable statutory benchmarks for energy savings and electiic utility peak-
demand reduction. 

(B^ An electric utility may file an application to adjust its sales and/or demand basdine, 
The baseline shall be nonnalized for weather and for changes in numbers of 
customers, sales, and peak demand to the extent such changes are outside the control 
of die electric utility. The electric utility shall indude m its application all 
assumptions, rationdes. and calculations, and shall propose methodologies and 
practices to be used in any proposed adiustmente or nomnaEzations. To the extent 
approved bv the commission, normdizations for weather, changes in numbers of 
customers, sales, and peak demand shall be consistently applied from vear to veai'. 

(C) Portfolio status report. By April fifteenth of each year, each electric utUity shall fEe a 
portfolio status report addressing the performance of all approved energy efficiency 
and peak-demand reductiop programs in its program portfoEo plan over the previous 
calendar veai- which indudes. at a minimum, tlie following information: 

fl) CompEance demonstration. Each electiic utility shdl mdude a section in Es 
portfolio status report detaJlmg its achieved energy savings and demand 
reductions relative to its corresponding baselmes. At a minimum, this section of 
the portfolio status report shall include each of die following: 

(a) An update to its benchmark report. 

(b) A comparison with the applicable benchmark of actual energy savings and 
peak-demand reductions achieved by electric utility programs. 

(c) An affidavit as to whether the reported performance complies with the 
starutory benchmarks. 

(2) Program performance assessment. Each electric utility shdl mdude a section hi 
its portfolio status report demonstrating whether it has successfully implemented 
the energy efficiency and demand-reduction programs approved in its program 
portfolio plan. At a muiimum. diis section of the annual portfolio status report 
shdl mdude each of the following: 
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(a) A description of each approved energy dfidency or peak-demand reduction 
program implemented in the previous calendar year including: 

(i) The key activities undertaken in each program, the number and type of 
partidpants. a comparison of die forecasted savmgs to die verified 
savings achieved by such program, the magnitude of anticipated 
savings, and a trend analysis of how anticipated savings will be realized 
over the lEe of the program. 

(ii) All energy savings counted toward the applicable benchmark as a result 
of energy effidency improvements implemented bv mercantile 
cu.stomers and conunhted to the electric utUity. 

(iii) All peak-demand reductions counted toward the applicable bendimark 
as a result of energy efficiency improvements, demand response, or 
demand reduction improvements unplemented by mercantile customer 
and committed to the electiic utility. 

("iv) A description of all transmission and distribution infrastructure 
improvements made by the electric utility that reduce Ime losses to the 
extent tfie reduction in line losses has been applied to meet the 
applicable benchmarks with a calcidation and description of the net 
impact of such improvemente on losses. 

(b) A measurement and verification report from the ind^endent program 
evduator to verify the energy savmgs and peak-demand reduction 
projections utilized in the evaluation of the cost-effectiveness of each 
energy efficiencv and demand-side management program reported in the 
electric utility's portfoEo status report. Such report shdl include 
documentation of expenditures, measured and verified savings, and cost-
effectiveness of each program. Mea.siirement and verification processes 
shdl confimi diat the measures were actuaEy installed, the instdlation 
meets reasonable quality standards, and the measures are operating conectlv 
tmd are expected to generate the predicted savings. Upon connTais-sion 
order, the staff may publish guidelines for program me^mement and 
verification. 

(c) A recommendation for whether each program should be continued, modified. 
or eliminated. The electric utility mav propose alternative programs to 
replace eliminated programs, taking into accoimt die overdl balance of 
programming in its program portfolio plan. The electric utility shdl 
describe any dtematc program or program modification bv providmg at 
least die information required for proposed programs ui its program 
portfolio plan pursuant to this chapter. An dectric utility may seek written 
staff approvd to reallocate funds between programs servuig die same 
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customer class at any time, provided that the reallocation supports the gods 
of its approved program portfolio plan and is limited to no more than 
twentv-five per cent of the fimds available for programs serving that 
cu.stomer class. In addition, an electric utility may change its program mix 
or budget allocations al anv lime, as long as h provides notice to all parties 
in the proceeding in which the progiam portfolio plan was approved. 

(D) An electric utility shall not count in meeting any statutory benchmark the adoption of 
mea.sures that are required to comply with energy performance standards set bv law 
or regiUation. including but not limited to. tliose embodied m the Energy 
Independence and Security Act of 2007. or an applicable building code. 

(E) Banking suiplus energy savings. To the extent that an electric utility's actual energy 
savings exceeds its energy efficiency benchmark for any year, the dectric utility mav 
apply such surplus energy savings to either its energy efficiency benchmarks for a 
subsequent year or toward meetmg its advanced energy requirement, but not both. In 
order to exercise this option, the electric utEity shall indicate in the annud portfolio 
status report for the year in which the surplus occurs whether die suiplus will be 
directed to a subsequent year's energy efficiency benchmark or its advanced energy 
requirement. 

(F) Benchmarks not reasond?ly achievable. If an electric utility determines that it is 
unable to meet a benchmark due to regulatory, economic, or technologicd reasons 
t>evond its reasonable control, the electric utUitv mav file an application to amend lis 
benclmiarks. hi any such application, the electric utility shall demonstrate that it has 
exhausted all reasonable compliance options. 
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4901:1-39-07 Recovery mechanism. 

(A) With die filing of its proposed program portfolio plan, the electric utiEty may submit 
a request for recoverv of an approved rate adjustment mechanism, commencing after 
approval of the electric utility's progiam portfolio plan, of costs due to electric utiEtv 
peak-demand reduction, demand response, energy efficiency program costs. 
appropriate lost distribution revenues, and shared savings. Any such recovery sh^ll 
be subject to annual reconciliation after issuance of the commission verification 
report issued pursuant to this chapter. 

(1) The extent to which die cost of transmission and distribution infrastmcture 
investments that are foimd to reduce line lossea mav be classified as or allocated 
to energy efficiency or peak-demand reduction programs, pursuant to division 
(A)(2)(d) of section 4928.66 of the Revised Code, shdl be Um-ited to the portion 
of those investments diat are attributable to and undertaken primarily for energy 
efficiency or demand reduction purposes. 

(2) Mercantile customers, who commit their peak-demand reduction, demand 
lespotise. or energy efficiency projects for integration with the electric utility's 
programs as set forth in mle 4901:1-39-08 of die Administiattve Code, may 
individually or iointiv with die decttic utEity. apply for exemption from such 
recovery. 

(B) Anv person may file objectiops withm thfrtv days of the filing of an electric dEity's 
application for recovery. If the application appears unjust or uiureasonable. the 
commission mav set the matter for hearing. 
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4901:1-39-08 Commitment for integration bv mercantile customers. 

(A) A mercantile customer may fUe. either individudly or iointiv with an electric utility, 
an application to commit the customer's demand reduction, demand response, or 
energy efficiency proiects for integration with the electric utility's demand reduction, 
demand i:esponse. and energy efficiency programs, pursuant to division (A)f2Xd) of 
section 4928.66 of the Revised Cotle. Such arrangement shall: 

(1) Address cooiduiation requirements between the electric utility and tlie mercantile 
customer with regard to voluntary reductions in load by the mercantile customer, 
which are not part of an dectric utility program or tariff, induding specific 
commimicarion procedures. 

(2) Specify the qualifying circumstances imder which demand L-eductions mav be 
effectuated by the customer. 

(3> Grant pennission to die electric utility and staff to measure and verify energy 
savmgs and/or peak-demand reductions resulting from customer-sited prqjectŝ  
and resources. 

(4) Identify all consequences of noncompliance by the customer wjidi the terms of the 
commitment. 

(B) The application to commit a mercantEe customer proiect for integration may indude 
a request for an exemption from the cost recovery mechanism set forth in mle 
4901:1-39-07 of the Administrative Code To be eligible for such exemtrtion. the 
mercantile customer must consent to providing an annual report on the energy 
savings and electric utility peak-demand reductions achieved in flie customer's 
facilities ui tlie most recent year. Tlie report shall include die following: 

(1) Bttselines for die mercantile customer's kilowatt-hour consumption and peak 
demand based upon averages of die three most recent years of metered data or. 
tf metered data is not available, based upon a reasonable metiiod of estimation. 

(2) The impacts on the mercantile customer's baseEne kilowatt-hour consumption 
and baseline peak demand of the energy efficiency and peak-demand reduction 
projects be committed to the electric utility's energy effidency and peak-demand 
reduction programs. 

(3) An accounting of the incremental energy saved and incremental peak-demand 
reductions achieved in the most recent year bv die mercantile customer's 
projecte committed to the electric utility's program. 

(4) A mercantile customer's energy savings and peak-demand reductions shall be 
calculated bv subtracting the energy use and peak demand associated with the 
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customer's proieds from die estimated energy use and peak demand that would 
have occmred if die customer had used industry standard new eqiupment or 
practices to perform the same fimctions in the industry ui which die mercantile 
customer operates. Kilowatt-hours of energy and kilowatts of capacity provided 
bv electric generation sited on the mercantile customer's side of an electric 
utility's meter shdl not be considered energy savings or reductions in peak 
demand. 

(a) Such accounting shall distuiguish between projects implemented before and 
after Januaiy 1. 2009. or in reports filed for years subsequent to 2(X)9, 
before and after the most recent year. 

(b) The report shall quantify the energy savings or peak-demand reductions of 
projects mitiated prior to 2009 jn the baseline period recognizing that 
proiects may have diminishing effects over time as technology evolves or 
equipment degrades. 

(c) The energy saving and demand reduction effects during the electric utility's 
basdine period of any mercantile customer, energy savings, or peak-
demand reductions that are uitegrated into an electric utility's demand 
response, energy efficiency, or peak-demand reduction programs shall be 
excluded from the dectric utility's baselines by inCTeasEig its baseline for 
energy savhigs and baseUne for peak-demand reductions bv the amount of 
mercantile customer energy savings and demand reductions. 

(5) A listing and description of the customer proiects unplemented. induding 
measures taken, devices or equipment installed, processes modified, or other 
actions taken to increase energy efficiency and reduce peak demand, induding 
specific details such as the number, type, and efficiency levels both of the 
installed equipment and the old equipment Uiat is bejng replaced, tf appEcjible. 

(6) An accounting of expenditures made by die mercantile customer for each project 
and its component energy savings and electric utihty peak-demand reduction 
attributes. 

(7) The timeline showing when each project or measure went into effect, and when 
die energy savings and peak-demand reductions took place. 

(8) A ccjpv of the formal declaration or agreement that commits the mercantile 
customer's projects for mtegration. induding any requirement that the electric 
utility will tieat the information provided as confidential and will not disclose 
such hiformation except under an apptopriate protective agreement or a 
protective order issued by the commission pursuant to mle 4901-1-24 of the 
Administrative Code. 
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(C) The joint appEcation .shaE uidude a description of all methodologies, protocols, and 

practices used or proposed to be used in measuring and verifying project results. The 
ioint application should also identtfy and explain all deviations from any giddelingg 
diat mav be published for program measurement and verification of compUance. 

(D) Any special anangement under this mle may be combined with anv other 
arrangement made pursuant to section 4905.31 of the Revised Code, tf such 
cffrangement contains appropriate measurements and verification of project results. 
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4901:1-40-01 DefinEions. 

(A) "Advanced energy fund" has die meaning set forth in section 4928.61 of the Revised 
Code. 

(B) "Adv̂ ipced energy resource" has the meaning .set fordi in division (A)(34) of section 
4928.01 of the Revised Code. 

(C) "Altemative energy resoiu-ce" has the meanmg set fordi hi division (A)(1) of section 
4928.64 of die Revised Code. 

(D) "Biologically derived methane gas" means landfill mediane gas: or gas from the 
anaerobic digestion of organic materials, mduding animal waste, municipal 
wastewater, institutional and industrial organic waste, food waste, yard waste, and 
agriculmral crops and residues. 

(E) "Biomass energy" means energy produced from organic material derived from plants 
or animds and available on a renewable basis, uiduding but not limited to: 
agricuitiu-al crops, tree crpps. crop by-products and residues: wood and paper 
manufacturing waste, including nontxeated by-products of die wood manufactoring 
or pulpuig process, such as bark, wood chips, sawdust and lignin in spent pulping 
liquors: forestry waste and residues: odier vegetation waste, including landscape py 
right-of-way trimmings: algae: food waste; aiumal wastes and by-products (induding 
fats, oils, greases and manure): biodegradable solid waste: and biologicdlv derived 
methane gas. 

(F) "Clean coid technology" means any technology diat removes or has the design 
capability to remove criteria pollutants and carbon dioxide from an electric 
generating facility that uses cod as a fuel or feedstock as identified in the control 
plan requfrements in paragraph fC) of role 4901:1-41-03 of the Administrative Code. 

(G) "Co-firing" means simultaneously using multiple fuels in the generation of 
electricity. In the event of co-firing, the proportion of energy input comprised of a 
renewable energy resouroe shall dictate the proportion of electiidty output from the 
facility that can be considered a renewable energy re.<>ource. 

(H) "Commission" means the public utilities commission of Ohio. 

(I) "Deliverable into this state" means that the electricity origmates from a facility within 
a state contiguous to Ohio. It mav dso include electricity originating from other 
locations, pending a demonstration that the electricity could be physically delivered 
to the state. 

(J) "Demand response" has die meaning set forth in nde 4901:1-39-01 of the 
Administrative Code. 
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(K) "Demand-side management" has the meaning set forth in paragraph (F) of mle 
4901:5-5-01 of die Administrative Code. 

(L) "Distributed generation" means electricity production that is on-site and is comieded 
to the elecaidtv grid. 

(M) "Double-coimting" means utilizing renewable energy, renewable energy credits, or 
energy efficiency savings to (1) satisfy multiple regulatory requirements. (2) support 
imdtiple voluntary product offerings, (3) substantiate midtiple maiketing clauns. or 
(4) some combination of these. Double counting mcludes the utilization of acqufred. 
committed, utihtv-owned renewable energy resources if renewable energy credits for 
the generation of such resources can be separately transferred. 

(N) "Electric generating facility" means a power plant or other facihty wher̂  electricity is 
produced. 

f0) "Electric services company" has the meaning set forth in division (A)(9) of section 
4928.01 of die Revised Code. 

(P) "Electric utility" has die meaning set fordi in division (A)( 11) of sectipn 4928.01 of 
the Revised Code. 

(0) "Energy efficiencv" has the meaning set forth ui nde 4901:1-39-01 of the 
Adminisu'ative Code. 

(R) "Energy storage" means a facility or technology that peroiits the storage of energy for 
future use as electricity. 

(S) "Fuel cell" means a device that uses an electrochemical energy conversion process to 
produce electricity. 

(T) "Fully aggregated" means diat a renewable energy credE. as defined hi this mle. shall 
retam all of its environmental attributes, including those pertaining to air emissions, 
and diat specific environmentd attiibutes ai'e not separated from the renewable 
energy credit and sold individually. The credit mav be unbundled from die 
electricity widi which the oredit was originally associated. 

(U) "Geothermd energy" means hot water or steam extracted from geothennd reservofrs 
in the earth's cru»t and used for electricity generation. 

(V) "Hydroelectric energy" means electricity generated by a hydroelectric facility as 
defined in division (A)(35) of section 4928.01 of the Revised Code. 

(W) "Hydroelectric facEitv" has the meaning set forth in division (A)(35) of section 
4928.01 of die Revised Code. 
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(X) "Mercantile customer" has die meanhig set forth in diviiiion (A)(19) of section 
4928.01 of die Revised Code. 

(Y) "MISO" means "Midwest hidependent Transmission System Operator. Inc." or any 
successor regional transmission organization. 

(Z) "Person" shall have the meaning set forth in dtvisiop (A)(24) of section 4928.01 of 
die Revised Code. 

(AA) "PJM" means "PJM Interconnection. LLC" or any successor regiond transmission 
organization. 

(BB) "Placed-in-service" means when a facility or technology becomes operational. 

(CC) "Renewable energy credit" means the fully aggregated envEonmentd attributes 
associated with one megawatt-hoiu- of electricity generated by a renewable energy 
resource, except for electricity generated bv facilities as described m paragraph (E) 
of mle 4901:1-40-04 of the Administrative Code. 

(DD) "Renewable energy resource" has die meaning set forth in division (A)(35) of 
section 4928.01 of the Revised Code. 

(EE) "Solar energy resources" means solar photovoltaic and/or solar thermd resources. 

(FF) "Solar photovoltaic" means energy from devices which generate electricity dfrecfly 
from simlight through the movement of electrons. 

(GG) "Solar thermal" meai^ die concentration of die sun's energy, tvpicdlv through the 
use of lenses or mirrors, to drive a generator or engine to produce el̂ qtqfiity. 

(HM) "Solid wastes" has the meaning set forth in section 3734.01 of die Revised Code. 

(II) "Staff means die commission staffer its authorized representative. 

(JJ) "Standard service offer" means an electric utility offer to provide consumers, on a 
comparable and nondiscriminatofv basis within hs certified territory. aE competitive 
retail electric services necessary to maintain essential electric service to consumers, 
induding a firm supply of electric generation service. 

(KK) "Wind energy" means electricity generated froqi wind airfapes, windmiEs. or other 
technology that converts wind into electiidty. 
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4901:1-40-04 QuaEfied resources. 

(A) The following resomces or technologies, if they have a placed-in-service date of 
January 1. 1998. or after, are qualified resources for meeting the renewable energy 
resource benchmarks: 

(1) Solar photovoltaic or solar dieimal energy. 

(2) Wind energy. 

(3) Hydroelectric energy. 

(4) Geodiemial energy. 

(5) Solid waste energy derived from fractionalization. biological decomposition, or 
other process that does not principdly involve combustion. 

(6) Biomass energy. 

(7) Energy from a fuel cell. 

(8) Storage facility, if it complies with the followir^ requirements: 

(a) The electricity used to pump the resouroe into a storage reservoE must 
qualify as a renewable energy resource. 

(b) The amount of energy that may qudify from a storage facility is die amount 
of dectridty dispatched from die storage facility and shdl exclude the 
amount of energy required to initidlv pump the resource mto die storage 
reservoE. 

(9) Distiibuted generation system used bv a customer to generate electricity from one 
of the resources or technologies listed in paragraphs (AVI) to (A)(8) of this rule. 

(10) A renewable energy resource created on or after January 1. 1998. bv the 
mpdificatiop or retrofit of anv facility placecl kt service prior to January 1.1998. 

(B) The following resources or technologies, if they have a placed-in-service date of 
January 1. 1998. oj after, are qualified resources for meeting die advanced energy 
resource benchmarks: 

(1) Any modification to an electric generatmg fadlity that increases its generation 
output widioiit increasing the facility's carbon dioxide emissions (tons per year) 
in comparison to its actual annud carbon dioxide emissions preceding the 
modification. In such an instance, it is die mcremental increase in generation 
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output that may be quantified and applied toward an advanced energy 
requirement. 

(2) Anv distributed generation system, designed prunarilv to meet the energy needs 
of the customer's facility that utilizes co-generation of electricity and tiiemid 
output simultaneously. 

(3) C-le<m coal technology. 

(4) Advanced nuclear energy technology, from: 

(a) Advanced nudear energy technology consisting of generation III tedinology 
as defined by die nuclear regulatory commission or other later technology. 

(b) Significant improvements to existmg facEhies. In such an instance, it is the 
incremental increase in generation attributable to the improvement that may 
be quantified and applied toward an advanced energy requirement. 
Extension of the life of existing nuclear generation capacity shaE not 
qualify as advanced nuclear energy technology. 

(5) Energy from a fuel cell. 

(6) Advanced solid waste or construction and demolition debris convetsion 
technology that results in measurable greenhouse gas emission reductions. 

(7) Demand-side management and energy efficiency, above and bevond that used to 
comply with anv other regulatory standard or programs. 

(C) The following new or existing mercantile customer-sited resources mav be qualified 
resources for meeting decp-ic utilities' annud. renewable- or advanced-energy 
resource benchmarks, as appEcable. provided that it does not constitute double-
counting for any other regulatory requirement and that the mercantile customer has 
committed the resource for integration into the electric utility's demand-response. 
energy efficiency, or peak-demand reduction programs piursuant to role 4901:1-39-
08 of the Administrative Code. 

(1) Renewable energy resources from mercantile customers include the following 

(a) Electric generation equipment diat uses a renewable energy resource and is 
owned or controlled by a mercantile customer. 

(b) Any renewable energy resource of the mercantEe customer that can be 
utilized effectively as part of an altemative energy resource plan of an 
elecuic utility and would otherwise qualtfy as a renewable energy resource 
tf it were utEized directiy by an electric utility. 
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(2) Advanced energy resources from mercantile customers include the following: 

(a) A resource that improves the rdationship between real and reactive power. 

(b) A mercantile customer-owned or controlled resource that makes efficient use 
of waste heat or other tiieimal capabEities. 

(c) Storage technology that aEows a mercantile customer more flexibilitv to 
inodtfv its demand or load and usage characteristics. 

(d) Electric geaieration equipment owned or controlled bv a mercantile customer 
that uses an advanced energy resource. 

(e) Anv advanced energy resouroe of the mercantile customer diat can be 
utilized effectively as part of an advanced energy resource plan of aŷ  
electric utility and would otherwise qualify as an advanced energy resource 
if it were utilized directly by an electric utility. 

(D) An electric utility or electric services company may use renewable energy credits 
(REC) to satisfy all or part of a renewable energy resource benchmark, mduding a 
solar energy resource benchmark. 

(1) To be eligible for use towards satisfying a benchmaik. a REC must originate 
from a facility diat meets die definition of a renewable energy resource, 
including solar energy resources. Such facilities could indude a mercantile 
customer-sited resource that is not committed for mtegration into an electiic 
utility's demand-response, energy efficiency, or peak-demand reduction program 
pursuant to rule 4901:1-39-08 of the Administrative Code but that otherwise 
qualifies imder the terms of paragraph (A) ofthis rule. 

(2) To use RECs as a means of achieving pattid or complete compEance. an electric 
utility or electiic services company must be a registered member in good 
standhig of at least one of die followEig: 

(a) The PJM's generation attributes tracking system. 

(b) The MISO's renewable energy tracking system. 

(c) Another credible tracking system approved for use bv the commission. 

(3) A REC may be used for compliance anv time in the five calendar years following 

die date of its inidd puichase or acquisition. 

(4) Double counting is prohibited. 

(5) To be applied towards compliance. RECs shall remain fidlv aggregated. 
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(6) The RECs must be assodated with electricity diat was generated no earlier Eian 
Jdv31.2008. 

(E) For a generating facility of seventy-five megawatts or greater that is situated within 
this state and has comnutted bv December 31, 2009. to modify or retrofit its 
generating unh or units to enable the facility to generate principally from biomass 
energy by June 30, 2013, the number of RECs produced bv each megawatt-hour of 
electricity generated pruicipallv from biomass energy shall equd the actual 
percentage of biomass feedstock heat input used to generate such megawatt-hour 
multiplied bv the quotient obtained by dividmg the then existing uiut dollar amount 
used to determuie a renewable energy compliance payment as provided imder 
division (C)(2)(b) of section 4928.64 of the Revised Code, by the then exJsthig 
market value of one REC. but sudi megawatt-hour shall not equd less than one 
credit. 

(F) An entity seeking resource quahfication shdl fEe an appEcation for certification of its 
resources or technologies, upon such forms as may be prescribed bv the commission. 
The application shdl include a determination of deliverability to the state in 
accordance with paragraph (I) of mle 4901:1-40-01 of the Admmistrative Code. 

(1) Any interested person may file a motiop to intervene and file comments and 
objections to any application fded under this mle within twenty days of the date 
of the filing of the application. 

(2) The commission may approve, suspend, or deny an application withui sixty days 
of it being filed. If die commission does not act within sixty days, the 
application is deemed automaticaEy approved on the sixty-first day after the 
date filed. 

(3) If the comnussion suspends the application, the applicant shdl be nottfied of the 
reasons for such suspension and may be directed to fimiish additional 
information. The commission may act to approve or deny a suspended 
application within nuiety days of the date that the application was suspended. 

(4) Upon commission approval, the applicant shall receive notification of approval 
and a numbered certificate where applicable. The commission shall provide this 
certificate number to the appropriate atttibute tracking system. 

(5) Representatives of certified facEities must nottfy the commission within thirty 
davs of anv material changes in mformation previously submitted to the 
commission duiing die certification process. Failure to do so may result in 
revocation of certification status. 
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(6) Certification of a resource or technology shdl not piedetermme compliance with 

aimual benchmarks, and does not yonsfitute any commission position regarding 
cost recovery. 

(G) At its discretion, the oommission may classify any new teclmology or additional 
resource as an advanced- or renewable-energy resouice. Any interested person may 
request a hearing on suchclassification. 
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4901:1-41-01 Definitions. 

(A) "Carbon dioxide control planning" means the estabEshment and implementation of a 
structured, verifiable process induding gods, policies, and procedures, to measure 
carbon dioxide emissions and control options on both a facility and a system-wide 
scale over five-, ten- and twenty-year periods. 

(B) "Commission" means the public utilities commission of Ohio. 

(C) "The Climate Registry" means the nonprofit collaboration among North American 
states, provinces, tenitories and native sovereign nations, using the website at 
wv<mf.theclimateregistrv.org. that sets consistent and transparent standards to 
calculate, verify, and pubEdv report greenhouse gas emissions into a single registry.. 

(D) "Electric generating facility" means an electric generating plant and associated 
fadEties capable of producing electricity of fifty megawatts or larger. 

(E) "Greenhouse gas" means the emissions of carbon dioxide, methane, nifrous oxide, 
hvdrofluorocarbons. perfluorocarbons. and/or sulphur hexafluoride. 

(F) "Public utility" means those entities induded within the definition of "pubEc utiEty" 
set forth in section 4905.02 of the Revised Code, or within the definition of "dectric 
service company" set forth in section 4928.01 of the Revised Code. 
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4901:1-41-03 Greenhouse gas reporting and carbon dioxide control plan. 

(A) Unless odierwise directed by the commission, anv public utility owning or operating 
an electric generating facility within Ohio shdl become a participating member in 
the climate registry and shdl report greenhouse eas emissions according to the 
protocols approved bv the climate registry. 

(B) Anv public utility that owns or operates an electric generating facility within Ohio 
shall file with die commission by April fifteenth of each cdendar year an 
enviionmental control plan, indudmg carbon dioxide control planning. A copy of 
such plan shaE also be provided to the diredor of the Qhio environmeptd protection 
aeencY. or his designee. 

(C) The environmental control plan shall include dl relevant technical information on the 
current conditions, goals, and potentid actions for resource planning or 
environmental compliance. Anv technology induded in this plan, including clean 
cod, shall be based upon the most current scientific and engineering design 
capability of anv facility or that has been designed to have the capability to control 
the emissions of criteria pollutants and carbon dioxide witiiin die parameter of 
economically feasible best technology. 
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4901:5-1-01 Definitions. 

As used in Chapters 4901:5-1 to 4901:5-7 of die Administrative Code: 

(A) "Business office" means any office maintdned by the reporting person where bEls 
issued by the reporting person may be paid and discussed with its representatives. 

(B) "Commission" means the public utilities commission of Ohio. 

(C) "BPyElectric utility" meono dootrio distribution utility and for tho purpooc of thin 
chapter means on dectric utility company that guppliea at leaot rotoE deotrio 
distribution sorvioo to more than fifteen thousand customers within Ohiohas the 
meaning set forth in division (A)(l 1) of section 4928.01 of the Revised Code. 

(D) "Electric transmission owner" for the purposo of thia ohaptor means the owner of a 
major utility facility as defuied in section 4935.04 of the Revised Code. 

(E) "Gas distribution line and associated faciEty" means a pipeline and associated 
facilities other than gathering or transmission line in a distribution area. 

(F) "Gas gathering line and assodated facEity" means a pipeline and associated facilities 
which transport gas from a current production facEity to a transmission l^ie or main. 

(G) "Gas or natural gas transmission line and associated facilities" has the meaning set 
fordi in mle 1906 1 02 4906-1-01 ofthe Admmistrative Code. 

(H) "Long-term forecast report" has the meaning set forth m section 4935.04 of the 
Revised Code. 

(I) "Major UtEity facEity", has the meaning set forth in division (A)(1) of section 4935.04 
of the Revised Code. 

(J) "Person" has the meaning set forth Ei sections section 4906.01 and '1935.01 ofthe 
Revised Code. 

(K) "Reporting person" means any person reqmred to file a long-term forecast report 
under section 4935.04 ofthe Revised Code. 

(L) "Substantid change" includes, but is not limited to: 

(1) A change ni forecasted peak loads or energy delivery consumption over the 
forecast period of greater than an average of one-hdf of one per cent per year as 
cdculated in rule 4905:5-3-03 ofthe Administrative Code. 

(2) Demonstiation of good cause to the commission by an interested party. 
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(M) "Electric generating facility" means an electric generating plant and associated 
facilities capable of producing electricity. 


