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NOTICE OF APPEAL

Pursuant to Sections 4903.11 and 4903.13, Revised Code, and Supreme Court Rule of
Practice 2.3(B), Appellants, Ohio Edison Company, The Cleveland Electric Illuminating Company
and The Toledo Edison Company (collectively, “Appellants™) hereby give their notice of appeal, to
the Supreme Court of Ohio and the Appellee, Public Utilities Commission of Ohio (“Commission™),
from: (1) the Commission’s Opinion and Order entered on April 15, 2009 (Attachment A); (i1) the
Entry on Rehearing entered on June 17, 2009 (Attachment B); (iii) the Entry on Rehearing entered
October 15, 2009 (Attachment C); (iv) the Supplemental Entry on Rehearing entered on October 28,
2009 (Attachment D); and (v) the Entry on Rehearing entered on July 17, 2013 (Attachment E) in
Commission Case No. 08-888-EL-ORD (“the Commiission Case™).

Appellants were and are parties of record in the Commission Case. As for the April 15,2009
Opinion and Order (“April 15 Order”), pursuant to Section 4903.10, Revised Code, Appellants
timely applied for rehearing on May 15, 2009. The Commission issued its first entry on rehearing
on June 17, 2009 in which certain modifications to the April 15 Order were made. Because the June
17,2009 Entry on Rehearing raised new issues, Appellants timely applied for rehearing on the June
17,2009 Entry on July 17, 2009. On August 12, 2009, the Commission granted rehearing for further
consideration of the issues raised by various parties in their respective applications for rehearing,
and on October 15, 2009, issued an Entry on Rehearing in which further modifications and
clarifications were made to the April 15 Order. The October 15, 2009 Entry on Rehearing was
supplemented through an Entry entered on October 28, 2009. Because the October 15" and October
28" Entries raised new issues, Appellants timely applied for further rehearing on November 13,
2009. On December 9, 2009, the Commission granted rehearing for further consideration of issues

raised by various parties. On July 17, 2013, the Commuission issued its Entry on Rehearing of the



November 2009 Applications for Rehearing in which it denied all issues raised therein, thus making
the Commission’s April 15, 2009 Opinion and Order and related entries on rehearing final and
appealable.

Appeliants complain and allege that the Commission’s April 15, 2009 Opinion and Order
and related Entries on Rehearing (collectively “Order”) are unlawful and unreasonable because the
Order (i) imposes reporting requirements in conflict with those required by statute; (ii) establishes
requirements that result in the exclusion of energy efficiency projects and/or related savings that
otherwise would be recognized for compliance with R.C. 4928.66 in violation of said statute; and
(iii) sets forth directives that are unconstitutional. More specifically, Appellants complain and allege
that the Order is unlawful and unreasonable in the following respects, as set forth in Appellants’
Applications for Rehearing:

I. The Order unreasonably and unlawfully imposes requirements that are not
supported by law and in conflict with R.C. 4935.04 by mandating that electric
utilities file an integrated resource plan as part of a long term forecast report.

2. The Commission’s Order unreasonably and unlawfully excludes energy
related projects put in place to comply with performance standards
established by law, regulation or building code.

3. The Order unreasonably and unlawfully imposed standards not supported by
law by establishing a definition of “double counting” that unreasonably
precludes the use of a single resource to meet multiple energy-related
benchmarks as set forth in Am. Sub. S.B. 221.

4. The Order unlawfully understates the effects of the energy related project or
program by requiring that such effects be determined based on a comparison
to industry standard new equipment or practices, rather than the actual

situation existing prior to the implementation of the project or program.1

5. The Order as it pertains to the nature of projects allowed to be counted
towards compliance with R.C. 4928.66 is unconstitutional in that it is

1 While the Commission corrected this error with regard to mercantile customers, the above standard still applies to
non-mercantile related projects. Accordingly, this assignment of error is limited to the latter scenario.



arbitrary, faiis to provide meaningful standards as required by fundamental
notions of due process and does not bear a rational relationship to public
welfare,

6. The Order unreasonably and unlawfully imposes standards not supported
by law by establishing a definition of "qualified resources” that improperly
imposes geographic and temporal limitations on eligible Renewable
Energy Credits.

WHEREFORE, Appellants Ohio Edison Company, The Cleveland Illuminating Company
and The Toledo Edison Company submit that the Commission’s Opinion and Order entered on April
15, 2009 and its related Entries on Rehearing entered on June 17, 2009, October 10, 2009, October
28, 2009 and July 17, 2013 in Commission Case No. 08-888-EL-ORD, all of which are attached to
this Notice, are unlawful and unreasonable by reason of the errors noted above, and should be

reversed, set aside, or appropriately modified by this Court. The case should be remanded to the

Appellee with instructions to correct the errors complained of herein.

Respgctfully sub%
Q : Ly :

Kathy J(Kolich (#0038855) 27, stsrs /7 <3
(Counsel of Record)

FIRSTENERGY SERVICE COMPANY
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Akron, Ohio 44308
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Fax: (330) 384-3875
kikolich@firstenergycorp.com
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EDISON COMPANY
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Adoption of Rules for
Alternative and Renewable Energy
Technelogy, Resources, and Climate
Regulations, and Review of Chapters 4901:5-1,
4901:5-3, 4901:5-5, and 4901:5-7 of the Ohio
Administrative Code, Pursuant to Chapter
4928.66, Revised Code, as Amended by
Amended Substitute Senate Bill No. 221.

Case No. 08-888-EL-ORD

QPINION AND ORDER

The Commission finds:
BACKGROUND:

On July 31, 2008, Amended Substitute Senate Bill No. 221 (SB 221) was enacted to,
among other things, substantially revise Chapter 4928 of the Revised Code, in addressing
energy efficiency and alternative energy resources, renewable energy credits, clean coal
technology, and environmental regulations.

On August 20, 2008, the Commission issued an entry requesting comments from
interested persons to assist in the review of new rules and rule changes proposed by the
Commission’s staff in response to SB 221. Staff proposed modifications to the current

He

forecast rules contained in Chapters 4901:5-1, 4901:5-3, 4901:5-5, and 4901:5-7 of the Ohio

Administrative Code (0.A.C.), and the creation of three new O. AC. chapters:

4901:1-39  Energy Efficiency and Demand Reduction Benchmarks

4901:140  Alternative Energy Portfolio Standard

4901:1-41  Greenhouse Gas Reporting and Carbon Dmaade Control
" Planning.

Comments and /or reply comments to the staff proposal were filed by the following
parties:

American Ag Fuels, a producer of biodiesel fuel within Ohio

The American Electric Power operating companies, Columbus Southern
Power Company and Ohio Power Company (AEP)

American Municipal Power-Ohio, Inc. (AMP-Ohio)

The American Wind Energy Association, Wind on the Wires, Ohio
Advanced Energy, and Environment Ohio (Wind Advocates), a
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coalition of wind power and energy trade associations, and an
environmental advocacy organization.

APX, Inc, an infrastructure provider for environmental and energy
markets in renewable energy and greenhouse gases

Buckeye Power, Inc.

The city of Cleveland, Ohio

~ The Climate Registry, an international nonprofit organization for
environmental reporting programs

Constellation NewEnergy, Inc.; Direct Energy Services, LLC; and Integrys

: Energy Services, Inc. (Competitive Suppliers)

The Council of Smaller Enterprises (COSE), a support organization for
small businesses in northeast Ohio

The Dayton Power and Light Company (DP&L)

Duke Energy Ohio, Inc. (Duke)

East Ohio Gas Company, dba Dominion East Ohio

EnerNOC, Inc., a demand response, energy efficiency, and energy
management services provider in the United States and Canada

Environment Ohio, a citizen-based statewide environmental group

The FirstEnergy Corporation operating companies, Ohic Edison
Company, Cleveland Electric Dluminating Company, and Toledo
Edison Company (FirstEnergy)

Global Energy, Inc., a developer, owner, and operator of advanced energy
facilities with -specific focus on gasification of solid feedstock
materials such as Ohio coal and biomass based renewables.

The Great Lakes Energy Development Task Force of Cuyahoga County,
Ohio

Greenfield Steam & Electric Co., an Ohio-based solar energy system
manufacturer

The city of Hamilton, Ohio .

Jon A. Husted, Speaker of the Ohio House of Representatives

Industrial Energy Users-Ohio (IEU)

Interstate Gas Supply, Inc.

The Kroger Company, Inc. (Kroger)

LS Power Associates, L.P., a group of developers, owners, operators, and
investors of independent power generation in the United States

The Mid-Ohio Regional Planning Commission and the Center for Energy
& Environment (MORPC)

New Generation Biofuels (New Generation)

Norton Energy Storage, Ltd. (Norton)

Nucor Steel Marion, Inc. (Nucor)

The Ohio Consumer and Environmental Advocates (OCEA), a consortium
that includes the Office of the Ohio Consumers Counsel, city of
Toledo, Ohio Partrers for Affordable Energy, Ohio Interfaith Power
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and Light, Appalachian People’s Action Coalitiori, Citizen Power,
Northwest Ohio Aggregation Coalition, Edgemont Neighborhood
Coalition of Dayton, Natural Resources Defense Council, the
Northeast Ohio Public Energy Council, Sierra Club - Ohio Chapter,
Environment Ohio, Midwest Energy Efficiency Alliance, Sun
Edison, Northeast Ohio Public Energy Council, AARP-Ohio,
Citizens for Fair Utility Rates, Neighborhood Environmental
Coalition, Cleveland Housing Network, Empowerment Center for
Greater Cleveland, Counsel for Citizens Coalition, United
Clevelanders Against Poverty, Communities United for Action, and
Ohio Farmers Union.

The Ohio Energy Group (OEG), a coalition of industrial customers

The Ohio Environmental Council (OEC), a nonprofit, charitable
organization comprised of a network of over 100 affiliated group
members, seeking to promote a heaithier environment for Ohioans

The Ohio Farm Bureau Federation (Farm Bureau)

Ohio Fuel Cell Coalition

PJM Environmental Information Services, Inc.

Rolls-Royce Fuel Cell Systems

The Sierra Club

The United Steelworkers, District 1

Vertus Technologies Industrial LLC (Vertus)

DISCUSSION:

The August 20, 2008, eniry issued in this case included staff's proposed
modifications to the gas forecasting rules in Chapter 4901:5-7, O.A.C., to accommodate the
inclusion of a new separate rule listing all the defined terms to be used in the gas forecast
chapter. Currently, Rule 4901:5-1-01, Q.A.C., defines terms to be used in all four
forecasting chapters, including Chapter 490157, O.A.C. To comport with the
. Commission’s rulemaking practices, such as the inclusion of all definitions in the first rule
of each chapter, and a purpose and scope statement in the second rule, staff also proposed
modifications to Chapters 4901:5-1 and 4901:5-3, which generally govern long-term
forecast reports and the assocdiated filing requirements for any person required to file a
long-term forecast report under Section 4935.04, Revised Code.  Although the proposed
revisions to these forecasting chapters were served upon all gas and natural gas
companies, we are concerned that the proposed modifications may not have been
sufficiently reviewed by all industry participants as the instant case is only designated by
the electric industry case type. Moreover, these chapters are due to be reviewed in 2010
pursuant to Section 119.032, Revised Code. Accordingly, except for the correction of two
O.AC. references that are incorrect in the existing rules, we will postpone our
consideration of modifications to the forecasting chapters that would impact the gas and
natural gas companies until our five-year review that is scheduled to occur next year.
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Therefore, we will limit changes in this proceeding to those required by SB 221. .
Additional suggestions or modifications may be considered in next year’s proceeding,
which will include both gas and electric forecasting chapters.

Before addressing the individual chapters and rules, we would like to thank all
participants for the development of these rules and the insightful comments and reply
comments submitted in this proceeding. In some instances, we will be making substantial
changes to the structure and content of the rules proposed by staff, often at the suggestion
of the comments that we have received. However, due to the volume of materials and
time constraints, we will not attempt to address every issue or suggestion raised. In
certain instances, we may have incorporated suggested changes into our rules or
addressed concerns without expressly acknowledging the source of the suggestion in this
order. To the extent that a comment is not specifically addressed in this order or
incorporated into our adopted rules, it has been rejected.

Given the extremely hasty process for rulemaking imposed by statutory
- requirements, OCEA suggested that this Commission not rely on the usual five-year
review schedule mandated by Section 119.032, Revised Code, but instead establish an
expedited schedule of annual and biennial proceedings for which the parties might better
plan and devote the resources necessary for the complex review of these matters. We
appreciate the concerns of all stakeholders in the development of regulations and
processes to implement the mandates of SB 221 while balancing the interests of the
ratepayers, the electric utilities, industry participants, and the public.

While we recognize that these rules may require review and modification prior to -
the normal five-year review schedule, particularly with respect to recent amendments to
SB 221, we believe it would be premature to establish a schedule for the next review of
these materials at this point. However, as discussed below, we also recognize the need for
further development and consideration of more detailed subjects, such as measurement
and verification standards. In addition, we expect the resources of this Commission, the
electric utilities, and all stakeholders will be better devoted to the development of the
assessment potential and program planning requirements adopted in the new rules added
to Chapter 4901:1-39. Accordingly, our focus in this proceeding is the adoption of a
flexible framework that meets the statutory obligations imposed upon the electric utilities
and this Commission, while also encouraging the development of new technologies or
processes to maximize public benefits. In many instances, we believe the use of
workshops, collaboratives, or other forums may provide better options than a continuous
rulemaking proceeding for dealing with these matters.

With respect to each of the chapters, the Commission has adopted a uniform format
of listing all definitions applicable to the chapter in the first rule, while the second rule
contains a statement of purpose and scope. The Commission is revising staff’s proposed
rules to modify or include in the purpose and scope rule of each chapter a provision that
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allows the Commission to waive a rule for good cause shown. Some of the comments
opposed staff’s proposed rule, stating that the Commission cannot create a rule that allows
the agency to waive statutory requirements imposed on the electric utilities or the
Commission itself by SB 221. Although a modified rule waiver provision is included in
each chapter, we agree that the Commission cannot have a rule or issue any order that is
inconsistent with any statute.

Chapter 4901:1-39 Energy Efficiency and Demand Reduction Benchmarks

Many comments criticized proposed Chapter 4901:1-39 as being confusing and
incomplete, and suggested numerous changes to the rule structure and substance to clarify
the Commission’s process for compliance with SB 221 requirements under Section 4928.66,
Revised Code. OCEA and OEC both offered substantial rewrites and additions to this
chapter. OEC argues that it would make more sense to present the requirements for
benchmark reports before setting out the procedure for the review and approval of the
reports, and suggests switching the order of Rules 4901:1-39-03 and 4901:1-39-041 to
reorder the rules in a fashion consistent with the format proposed in Chapter 4901:1-40 for
evaluating compliance with benchmarks governing the resource mix of power supply
portfolios.

OCEA proposes a rewrite of Rule 39-04 to cover specific aspects of the annual
benchmark review process, and new rules that focus on the forward-looking energy
efficiency and peak-demand reduction program planning process, evaluation,
measurement, and verification requirements, and the reporting of past activities, which
contains parts of the staff-proposed Rule 39-03 on the filing and review of a benchmark
report.

We agree that a rewrite of this chapter is necessary. As an initial matier, we have
adopted the title “Energy Efficiency and Demand Reduction Programs” for this chapter as
opposed to “Energy Efficiency and Demand Reduction Benchmarks.” This title more
accurately reflects that Section 4928.66, Revised Code, mandates that each electric utility
implement energy efficiency and peak demand reduction programs to meet statutory
benchmarks.

The rules we are adopting through this order incorporate substantial changes in
both structure and substance as suggested in the comments and reply comments. These
changes reflect our statutory obligations to foster programs that will promote and
encourage conservation of energy in accordance with Section 4905.70, Revised Code, and
to encourage innovation and market access for cost-effective’ demand-side retail electric

1 Hereafter, the Commission will refer to specific rules contained in Chapters 4901:1-39, 4901:1-40, and
4501:1-41 by their Jast four numbers instead of the full code section being discussed in each subsection of
the order.
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service under Section 4928.02(D), Revised Code. As the energy efficiency benchmarks
represent the minimum energy efficency savings required by Section 4928.66(A)1)(a),
Revised Code, and the substitution of cost-effective energy efficiency for retail electric
service is, by definition, more cost-effective for consumers, these rules are designed to
require electric utilities to deploy all cost-effective energy efficiency measures.

The six proposed rules are being revised and expanded to eight rules to reflect a
focus on the program planning and review process. As a result, word-for-word
comparisons may not be helpful in many instances, particularly with the proposed Rule
39-03: “Filing and review of the benchmark report,” and proposed Rule 39-04: “Benchmark
report requirements,” which are being eliminated in favor of four new rules:

39-03: Program planning requirements.

39-04: Program portfolio plan and filing requirements

39-05: Benchmark and annual status reports

39-06: Review of annual reports and issuance of the Commission
verification report

As a result, proposed Rule 39-05: “Recovery mechanism,” and proposed Rule 39-06:
“Commitment for integration by mercantile customers,” have been moved to Rules 39-07
and 39-08, respectively.

With regard to the suggestions of an independent collaborative serving in the role
of program administrator for demand-side management (DSM) programs, we note that
Section 4928.66, Revised Code, places the responsibility of implementing programs on the
electric utilities. While we believe that the use of third-party administrators may be
appropriate in some cases,? and that the participation of stakeholders will play a crucial
role in the success of an electric utility’s compliance with SB 221 mandates, we do not
believe the suggested shift of administrative duties would be appropriate without further
consideration. This Commission has fostered the establishment of such groups in past
proceedings, and we expressly encourage stakeholder collaboration in new Rules 39-02,
39-03(D), and 39-04(C)(2), but we do not believe it would be appropriate to delegate an
electric utility’s responsibilities to such a group at this time.

The comments also advocate adopting specific protocols, such as the Total Resource
Cost Test as defined in the California Standard Practice Manual, for the purpose of
ensuring that pragrams are cost effective. In response, we are adopting definitions for
“cost effective” and “total resource cost test” in paragraphs (G) and (W) of new Rule 39-01,

2 See, eg.. In the Matter of the Application of the Ohio Edison Company, the Cleveland Electric Huminating
Company, and the Toledo Edison Company, Case No. 08-935-EL-850, Second Opinion and Order (March 25,
2009) at 13-14, 18-19.
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as well as including new requirements for electric utilities to ensure cost-effective program
portfolios under Rule 39-04(B).

In addition, OCEA and others urge that energy efficiency programs be made
available to all customer classes. This Commission expects the utilities and stakeholders to
suggest a broad array of programs to all customer classes in order to achieve the statutory
benchmarks, and we have expressly included “equity among customer classes” as a
criteria in assessing program potential under new Rule 39-03(B)(6). However, we also note
that programs directed at certain customer classes may offer cost and benefit advantages
over programs directed at other customer classes. We will weigh and balance these issues
as we review the program plans and portfolios in accordance with new Rule 39-04.

Many of the comments also criticize the proposed Chapter 4901:1-39 for appearing
to delegate various Commission responsibilities to its staff by failing to expressly
incorporate Commission approval. OEC suggests that the benchmark review process
work in the same manner as a general rate or GCR case, under which staff conducts an
investigation of the electric utility’s benchmark report and issues a staff report, to which
interested parties, including the electric utility, would have the right to file objections.
Such objections would frame the issues in the case, and a hearing would be held upon the
issues raised by the objections after providing the parties the opportunity to engage in
discovery and to file testimony in support of their positions. If no objections are filed, the
Commission would proceed directly to order. Under either scenario, OEC points out that
it is the Commission which must ultimately issue an order determining whether the
electric utility has complied with the benchmarks if, for no other reason, because under
staff-proposed Rule 39-05(A), the approval of the benchmark report is condition precedent
to an application by the electric utility for cost recovery.

New Rule 39-04(E) assures that there will be a hearing on the planned portfolio of
programs offered by an electric utility. It also assures that the process will be transparent,
and that intervenors will have the opportunity to participate and to conduct discovery.
Likewise, new Rule 39-06 provides for intervenor participation in the annual review of the
electric utility portfolio status reports and an opportunity for input in the new annual
Commission verification report required by Section 4928.66(B), Revised Code. .

With respect to Chapter 4901:1-39, FirstEnergy criticizes the proposed rules for
failing to clarify that improvements to transmission infrastructure cwned and operated by
an electric utility affiliate, such as American Transmission Systems, Incorporated, a
FirstEnergy affiliate, qualify as an energy efficiency program, either on a stand-alone basis
or as part of an electric utility program to reduce line losses under Section
4928.66(A)(2)(d), Revised Code. FirstEnergy notes the absence of any conflicting authority
and argues that line-loss improvements to third-party transmission assets represent true
reductions in energy production for the same usage at the customer level, and also offer
one of the best values for energy efficiency. FirstEnergy contends that such loss reductions
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directly benefit customers through lower transmission rates passed through to retail
customers, and indirectly through lower emission and resource costs for generation to
meet customer demand.

We note that Section 4928.66{A)2)(d), Revised Code, specifically includes
~ transmission infrastructure improvements that reduce line losses as appropriate means of
achieving energy efficiency benchmarks. We also note that Section 4928.66(A)(1)(a) and
(b). Revised Code, require an electric utility to implement programs to meet the energy
savings and peak demand reduction benchmarks. Any lack of specific mention in either
the proposed or the final rules does not change the law. Transmission infrastructure
improvements count. We further note that measuring and verifying net line-loss
reductions will require documentation. In this regard, we recognize the need for an
efficent and transparent process to adopt and publish Commission-approved guidelines
of recognized industry standards, protocols, and best practices to be used by stakeholders
in the measurement and verification of energy efficiency programs, and we intend to select
an appropriate forum to address these matters in the near future.

4901:1-39-01 Definitions:

Several comments criticize some of staff’s proposed definitions as failing to reflect
the legislative intent or specific meanings within the context of their usage in 5B 221.
Others noted that certain terms appear throughout Chapter 4901:1-39 but were not
expressly defined in the proposed Rule 39-01, while other terms are used interchangeably
even though they have substantially different meanings or are used in a manmer
inconsistent with the meaning commonly ascribed by the industry. We agree with some of
these criticisms and have modified this chapter to use terms consistenily and have
expanded the number of definitions so that each term’s meaning is clear.

AFP recommends using a definition for “demand response” based on language
developed by the United States Demand Response Coordinating Committee to mean
“providing electricity customers in both retail and wholesale markets with a choice
whereby they can respond to dynamic or time-based prices or other types of incentives by
reducing and/or shifting usage, particularly during peak periods, such that demand
modifications can address issues such as pricing, reliability, emergency response, and
infrastructure planning, operation, and deferral.”

Kroger recommends that this definition include any “change in the customer’s
behavior or a change in customer owned or operated assets that effects [sic] the quality
and/or timing of the electricity consumed as a result of price signals or other incentives.”

Nucor suggests that “demand response” should be expanded to include all
interruptible programs. OEC contends Nucor’s definition appears to confuse the concept
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of energy savings (i.e., reducing total kWh consumption) with the concept of “demand
reduction” (i.e., reducing the kW of demand experienced at a particular point in time.)

We are revising this definition in Rule 39-01(H} to simplify and more bmédly
capture the concept for application in this chapter.

Duke criticizes the proposed definition of “energy efficiency” as being vague and
giving no direction on how the term would be measured. AEP recommends using a
definition based on that used by the United States Department of Energy to reflect a
reduction of electricity consumption while retammg comparable functionality. for which
the electric service is being used:

“Energy efficiency” means programs or measures that are aimed at
reducing the energy used by specific end-use devices and systems,
typically without affecting the services provided. These programs or
measures reduce overall electricity consumption (reported in
megawatt hours) often without explicit consideration for the timing of
the program-induced savings. Such savings are generally achieved by
substituting technologically advanced equipment to produce the same
level content of the useful output from a process, device, or system
divided by the energy input into that process, device, or system.

FirstEnergy suggests a different definition:

“Energy efficlency” means programs or measures that reduce or
manage the consumption of energy while maintaining or improving
the end-use customer’s existing level of functionality, or while
maintaining or improving the utility system functionality.

Kroger requests that the proposed definition of “energy efficiency” be clarified by
eliminating the term “energy content” since, Kroger contends, there is no consistent,
practical, and verifiable way to measure energy content. Instead, Kroger suggests the term
be defined as “the useful output from a process, device, or system divided by the energy
input into that process, devise or system.”

MORPC suggests that “energy efficiency” should be defined as “means, programs
or measures that reduce or manage the consumption of energy, while maintaining or
improving the end-use customer’s existing level of functionality, or while maintaining or
improving the utility system functionality.”

However, Nucor suggests that “energy efficiency” include any production process
that uses recycled materials for the majority of its raw materials, as such process uses less
energy. Nucor’s proposal is opposed by OEC and OCEA, which argue that the use of
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recycled materials, by Nucor, does not achieve the purposes of SB 221 to encourage electric
utility and customer-sited efficiency investments to reduce the long-run cost of service.
They contend that electric utility customers should not be required to assist funding
measures where the associated payback period is such that the measure would have been
undertaken in any event simply because it makes economic sense to do so. OCEA
indicates that Nucor’s suggestion might be appropriate if a facility could utilize recycling
as a method to reduce the energy intensity of its processes in a manner that could be
evaluated under appropriate protocols.

The term “energy efficiency” evokes an intuitive, common sense understanding
among most parties, although a solid technical definition is elusive. Many of the parties
rely upon the U.S. Department of Energy’s website description of the term for their
suggestions. Those definitions refer to programs or activities aimed at reducing energy
usage while maintaining the quality and quantity of goods and/or services derived from
an energy using device or process. No technical definition is given. The Energy
Information Agency (EIA) declares, “Most of what is defined as energy efficiency is
actually energy intensity. Energy intensity is the ratio of energy consumption to some
measure of demand for energy services—what we call a demand indicator.”® The EIA
suggests that the more critical issue is how to measure energy intensity as a surrogate for
energy efficiency.t

We will revise the definition of “energy efficiency” in Rule 39-01(J) to eliminate the
use of “energy content” and to provide a simple, but appropriate definition, based on the
one suggested by FirstEnergy. It will now read as follows:

“Energy efficiency” means reducing the consumption of energy
while maintaining or improving the end-use customer’s existing
level of functionality, or while maintaining or improving the utility
system functionality.

Nucor states that the definition of “peak demand reduction” should make explicit
reference to interruptible rates in order to ensure that such rates are properly recognized
as peak-demand reduction mechanisms, Further, Nucor believes that the definition
should establish that, for a customer participating in a peak-demand reduction program or
rate, the customer’s demand reduction should be measured with reference to the
customer’s peak billing demand, rather than some other approach, such as customer’s
average demand. Kroger concurs with Nucor’s suggestion and further recommends that
the Comunission identify sperific hourly ranges in the day, as well as months of the year,
and days in those months, that would constitute peak periods.

3 See "Energy Efficiency - Definition” at htip://www.cla.doe.gov/emeu/efficiency/definition.htm
4 See “Energy Efficiency Measurement” at http:/ / www.cia.doe.gov/emeu/efficiency /measure_discussion.htm
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QEC states that the proposed definition of “peak demand reduction” does not
correspond with the way the term is typically used in the industry. It suggests that the
language be refined to clarify the distinction between peak-shifting strategies, which are
propetly part of the peak-demand reduction toolkit, and energy efficiency efforts designed
to reduce overall consumption, which are subject to separate requirements.

The Commission has decided to eliminate this definition but we have included this
term by reference to statutory provisions in the new definitions for “peak-demand
baseline” and “peak-demand benchmark” in Rule 39-01(P) and (Q).

The definition for “renewable energy credit” is also being eliminated as it is not
used in our revised Chapter 4901:1-39, but is used in Chapter 4901:1-40, and thus, will be
discussed below.

The comments also contained many suggestions for new terms to be defined in this
chapter. As previously noted, the proposed third and fourth rules for this chapter were
substantially rewritten and expanded into four separate rules, largely at the suggestion of
the comments filed in this case, with new definitions being added for 17 new terms. Qur
revisions to Chapter 4901:1-3% focus on program planning and development, in a
continuous, transparent process that encourages stakeholder participation. In revising this
chapter, we have incorporated suggestions for adopting the new definitions for “energy
baseline” and “energy benchmark” with respect to both energy efficiency and peak-
demand reduction levels, as well as specific definitions for “program” and “measure” to
help clarify our intent in applying these expanded rules. We are also adopting definitions
to describe the portfolio of programs to be developed and reviewed under the revised or
new Rules 39-03 through 39-09. Many of these new definitions, such as “achievable
potential,” “cormumitted savings,” “economic potential,” “market transformation,” and
“technical potential,” are future-looking or planning-related terms, while others, such as
“nonenergy benefits,” “total resource cost test,” and “verified savings,” have been added
to address measurement and verification issues. In addition, we are including the term’
‘independent ‘program evaluator” to provide for the third-party monitoring and
verification of program results and evaluation,

4901:1-39-02 Purpose and scope

This rule is being rewritten to more clearly reflect the development of programs
necessary to meet the energy efficiency and peak-demand reduction goals of Section
4928.66, Revised Code, including the participation of stakeholders in implementing such
programs,

With regard to proposed Rule 39-02, Kroger asserts that an electric utility should
not receive credit or benefit from a mercantile customer’s investment in energy efficiency
ar demand reduction that has occurred, or will be made in the future, irrespective of the
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electric utility’s initiatives. [EU-Ohio counters that the results of customer-sited energy
efficiency and demand response programs will be reflected in an electric utility’s actual
sales and peak demand level, irrespective of whether such capabilities are committed to
the electric utility. These concerns are more appropriately considered in our review of
Rule 39-06, Commitment for integration by mercantile customers, below.

4901:1-39-03 Filing and review of the benchmark report

As noted above, the revised rules attached to this order restructure and
substantially revise staff’s proposed Rules 39-03 and 39-04 to incorporate many of the
suggestions made in the comments. New Rule 39-03, “Program planning requirements,”
and Rule 39-04, “Program portfolio plan and filing requirements,” are forward-looking
and designed to focus on the planning and building of programs in a transparent process
that encourages stakeholder participation. New Rule 39-05, “Benchmark and annual
status reports,” and Rule 39-07, “Review of annual reports and issuance of the
Commission verification report,” incorporate but substantially revise staff’s proposed
rules pertaining to the statutory requirements under Sections 4928.66(B) and (C), Revised
Code.

We believe this restructuring and additional content will more clearly distinguish
between requirements relating to reporting, verification, and program design activities,
and the process for the review and Commission approval of the SB 221 requirements and
reporting obligations.

Duke asserts that the annual benchmark report filing requirement contained in
proposed Rule 39-03(A) is unnecessarily burdensome and suggests that the reporting
period be increased to every two years. OEC requests that the benchmark report be filed
in a docket separate and apart from the long-term forecast report, to facilitate a separate,
rigorous review and approval process in which all interested parties are permitted to
participate. OEC also objected to the lack of any express provision for Commission
review, implying that the proposed rule would leave the determmahcn of benchmark
compliance solely up to the Commission’s staff.

We first note that the annual benchmark verification process is mandated by statute
and culminates in a report to be published by this Commission pursuant to Section
4928.66(B), Revised Code. Moreover, we are adopting new Rules 39-03, “Program
planning requirements” and 39-04, “Program portfolio plan and filing requirements,”
largely based on suggestions by OCEA and OEC, to address the initial assessment of the
potential for energy efficiency and peak-demand reduction programs, the development of
an electric utility’s portfolio of such programs, and the hearing process to allow
stakeholder involvement and the transparent review of these programs. New Rule 39-05,
“Benchmark and annual status reports,” and Rule 39-06, “Review of annual reports and
issuance of the Commission verification report,” incorporate but substantially revise staff’s
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proposed rules pertaining to the statutory requirements under Sections 4928.66(B) and (C),
Revised Code.

Revised Rule 39-05 now requires an electric utility to file an initial benchmark:
report within 60 days of the effective date of these rules, and an annual program portfolio
status report beginning April 15, 2010. These annual compliance filings will be reviewed
under the detailed process in new Rule 39-06, and will be used as the basis for the annual
verification report that is required to be published by the Commission pursuant to Section
4928.66(B), Revised Code. '

With regard to other comments focusing on staff’s proposed Rule 39-03, Duke also
raises the issue of whether the statutory benchmarks are to be calculated using a fixed base
period of 2006-2008, or a rolling average of the three most recent years. This issue is
discussed at length under Rule 39-04 as well as Rule 40-03(B), below.

Nucor recommends that an opportunity for discovery be incorporated into
proposed Rule 39-03(B), and that the time period for parties to file comments on the report
be extended to 60 days. The new rules we are adopting in this order substantially revise
our review and hearing processes for both forward-looking program portfolio planning in
new Rule 39-04 and the compliance status report under new Rule 39-06. Both rules
anticipate active participation by stakeholders in these proceedings and de not preclude
the granting of additional time for good cause shown. However, we find it unnecessary to
specifically include special discovery periods as suggested by Nucor,

FirstEnergy suggests that the use of “sales reductions” in proposed Rule 33-03(C) be
replaced with “achieved energy savings” to mirror the statutory language used in Section
4928.66(A)(1)(a), Revised Code. We agree and have reflected the proposed language in the
corresponding Rule 39-05(C)(1).

OEC asserts that proposed Rule 39-03(C) is flawed because the verbiage doesn’t
match the scope of the subject matter to be investigated by the staff, and does not indude a
requirement that staff perform audits to verify claimed energy savings and peak-demand
reductions, notwithstanding that Rule 4901:1-38-04(D), which was recently adopted in
Case No. 08-777-EL-CRD, clearly contemplates that such audits will be conducted. As in
its comments in that case, OEC again recommends that the Commission consider retaining
a qualified independent third party to assist staff in conducting such audits in view of the
scope of the work that will be required and the logistical constraints that will arise due to
the fact that all electric utilities are required to file their benchmark reports on the same
date. OEC notes the procedure in Rule 4901:1-14-07-D, O.A.C,, for engagement of third-
party management performance auditors for natural gas companies, and suggests
including similar language in this rule to give the Commission the option of using a third-
party auditor in a particular case.
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We agree with OEC’s comments and have included in Rule 39-05(C)(2}{(b) a new
requirement for an independent program evaluator, as defined in Rule 39-01(L), who will
be hired by the electric utility but work solely at the direction of staff.

OEC criticizes the propased Rule 39-03(D) for failing to allow any party, other than
the electric utility, an opportunity to be heard should they disagree with the staff's
findings and recommendations. OEC notes that the proposed rule does not even
guarantee the electric utility the right to be heard, because the proposed rule does not
expressly require that a electric utility’s request for hearing be granted by the Commission.
Moreover, OEC objects to the failure to specify any procedure for Commission adoption or
rejecion of the staff's findings, and the lack of any procedures or public nofice
requirements if the electric utility’s request for a hearing is granted. OEC maintains that
this process violates Section 4928.66(C), Remsed Code, requirements that the Commission
provide notice and the opportunity for hearing with respect to benchmark reports.

The new hearing process set forth in new Rule 39-06 expressly includes provisions
to address these concemns, although we would also note that a failure to include any
statutory duty in these rules does not relieve the Commission from such requirement.

4901:1-39-04 Benchmark report requirements:

As noted above, the structure and content of proposed Rule 39-04 has been
substantially revised and incorporated in new Rule 39-05, “Benchmark and annual status
reports,” and Rulé 39-06, “Review of annual reports and issuance of the Commission
verification report.”

AEP objects to the inclusion of “all actions considered” in Rule 39-04(A)(3) and “all
plans for meeting future benchmarks” in Rule 39-04(A)(4), as being overbroad and
burdensome. DP&L suggests that the term “calendar” be inserted in Rule 39-04(AX1) to
clarify that the baseline calculation will use the current calendar year, and  that
“considered” in Rule 39-04(A)(3) be changed to “evaluated” to reflect the inclusion of
potential alternatives seriously evaluated by the electric utility. FirstEnergy advocates
simply deleting “considered and” from Rule 39-04(A)3).

OCEA disagrees with the electric utilities’ suggestions, arguing that there must be
. transparency in the evaluation process, and that failure to consider potentially cost
effective measures or programs may lead to improper screening if rejected measures or
programs are not reported.

The Commission is sensitive to the need to strike a balance between conducting
meaningful and structured planning prior to program implementation and generating
overly burdensome reporting requirements. We believe we have struck the appropriate
balance in Rule 39-03 which requires electric utilities to begin with the broadest view of
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possible energy efficiency programs (those with technical potential) and focus on those
with the greater likelihood of successful implementation (achievable potential).

New Rule 39-03(C) also includes the reporting of “promising measures” that were
considered but not found to be cost-effective or achievable, but which show promise for
future deployment in order to open the door to enhancing the cost-effectiveness of
measures in the future.

DP&L requests dlarification that the baseline period for measuring energy savings
under Rule 39-04(B)1) or peak demand reduction under Rule 39-04(B)(2) is the average of
the kilowatt hours purchased or the highest coincident peaks in the preceding three years
(2006 through 2008), rather than a “rolling average” that changes the three-year base
period each year. The electric utilities argue that the use of a rolling average would result
in a compounding effect which would, over time, make the targets impossible to achieve.
DP&L provides an example that indicates that by year 2025, the effective savings
requirement is closer to 39 percent rather than the 22.2 percent required by law. In the
alternative, DP&L suggests that the Commission could use a rolling three-year period but
make adjustments to eliminate the compounding effect.

OEC does not object to the use of either a fixed base period or an adjusted rolling
average period to eliminate the compounding effect. OCEA, however, disputes DP&L's
assertion that, over time, targets based on rolling averages would become impossible to
achieve. OCEA observes that DP&L’s example assumes no load growth. OCEA contends
that load growth in Ohio was recently estimated to average three-quarters of a percent for
2008-2025, and if such load growth were to be factored in, the compound effect would be
drasticaily reduced. Therefore, OCEA recommends that the energy efficiency baseline be
defined as a rolling three-year average, responsive to actual changes in demand through
2025. In like manner, OCEA objects to DP&L's alternative recommendation to eliminate
the effects of the prior year energy efficiency savings from the prior year forecasts.

- As noted below, the issue of the correct three-year baseline period also occurs in
Chapter 40 under proposed Rule 40-03(B). The issue is whether the period to be used in
calculating the baseline should be 2006 through 2008 (the three years prior to January 1,
2009), or a “rolling average” under which the three years used to calculate the base period
would change each year. Section 4928.66(A)(2)(a}, Revised Code, provides:

The baseline for energy savings under division (A)1){a) of this section shall
be the average of the total kilowatt hours the electric distribution utility sold
in the preceding three calendar years, and the baseline for 2 peak demand
reduction under division (A)(1)(b) of this section shall be the average peak
demand on the utility in the preceding three calendar years, except that the
commission may reduce either baseline to adjust for new economic growth
in the utility’s certified territory. '
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The Commission finds that the use of a “rolling average” is the most reasonable
interpretation, consistent with the goals of SB 221, although an electric utility would not be
precluded from requesting reasonable adjustments at the time it files its report.5

DP&L asserts that the electzic utilities who are members of PJM should use the peak
demand set by PIM for billing purposes in determining the appropriate baseline.
FirstEnergy also suggests that baseline for peak demand reduction in Rule 39-04(B}2) be
defined as the average of the three coincident peaks from the hourly integrated peak
demand coincident with the peak of the transmission owner’s control area peak from the
past three calendar years. We note the statute specifies the use of the electric utility’s peak
demand, and we can find no statutory support for using a transmission owner’s control
area peak demand.

DP&L also objects to the second sentence of staff proposed Rule 39-C4(B)4),
asserting that the exhaustion standard for améndments to the baseline are unduly
restricive and incensistent with Section 4928.66(AX2)(b), Revised Code, which only
requires that the Commission find that the electric utility cannot reasonably achieve the
benchmarks due to regulatory, economic, or technological reasons beyond the electric
utility’s reasonable control. DP&L suggests the exhaustion standard would prove
impossible for an electric utility to meet and limit the Comunission’s flexibility to permit
reasonable amendments consistent with the public interest. As with Rule 39-04(A)(3), AEP
and FirstEnergy object to the term “considered” in Rule 39-04(B)(5), and assert that the
reporting of all actions considered, in addition to those actually taken, would be
unnecessary, ambiguous, and unduly burdensome to determine, track, and record. This
issue is resolved by Rule 39-05(F), in which we have added the word “reasonable” to
describe compliance options. :

With respect to Rule 39-04(B)(5)(a), we will clarify for Duke that reporting of
customer-sited or customer-committed projects are to be included with those programs
offered by the electric utlhty This issue is addressed in new Rule 39-05(C)}2)(a).
electric utility shall include in its program portfolic status report all reductions counted
toward the benchmark, which result from energy - efficiency improvements, demand
response or demand reduction projects implemented by mercantile customers and
committed to the electric utility.

5  The Commission is aware of U.S. Environmental Protection Agency authority, Congressional proposals
and international negotiations that could lead to requirements that utilities significantly reduce ¢arbon
dioxide emissions. In the event such requirements take effect, energy efficiency programs will be among
the most cost-effective compliance options. Any application for a baseline adjustment should take into
consideration potential long-term cost and compliance implications:
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FirstEnergy requests that Rule 39-04(B)5)(b) be dlarified by adding that the
measurements and verification “may include, but are not limited to, the methods listed” or
that “each of the methods listed may be used, but not all are required.” Duke also requests
clarification on the requirements or compliance methodology to be used for Rule 39-
04(B)(5)(c), while DP&L and FirstEnergy suggest that this provision be deleted entirely,
arguing that the US. Environmental Protection Agency’s (USEPA) portfolio manager
database is designed to be used as a consumer tool rather than a measurements standard.

The Commission has removed the specific directive concerning the USEPA’s
portfolio manager database as inappropriate for inclusion in a formal rule at this time,
However, we expect the electric utilities to explore participation in this initiative, and
make recommendations to the Commission as to what would be required -for utilities to
automate the process of entermg customer data before 2010 as part of each program
portfolio plan.

FirstEnergy urges that the ten-year projection of projects to be included in the
benchmark report in Rule 39-04(B)}{6) be shortened to a five-year reporting period,
updated annually, as being far more meaningful to better ensure foresight and apprise
interested parties. AEP advocates deleting both the ten-year projection of projects and the
five-year action plan with budgets, as being unsupported by statutory authority, unduly
burdensome, and of litle actual value. OCEA disagrees with AEP in that the
benchmarking reporting requirements integrate with the long-term forecast reports (LTFR)
and integrated resource plan (IRP) requirements in Chapters 4901:5-1, 4901:5-3, and
4901:5-5, and ensure that Ohio's electric utilities are taking the energy efficiency portfolio
standard as serious as the planning for a major generation source. OCEA argues that it is
not possible to accurately reflect growth in demand and need for new generation if
reductions in demand are not concurrently accounted for.

As noted above, the Commission has adopted a three-year energy efficiency
planning cycle with an opportunity for annual modifications under new Rules 39-04(A),
39-05(C)(2){c), and 39-06(B). In addition, compliance and integrating resource plan
reviews will be done on an annual basis. We find these periods to be the most appropriate
in balancing the need to establish energy efficiency initiatives in Ohio with the burdens
placed on all stakeholders, '

With respect to Rule 39-04(B)(7), Duke and DP&L object to the inclusion of the
“market valuation” provision in the electric utility’s benchmark report assessment of
demand reduction potential and energy efficiency resources. The utilities complain that
such market valuations would be speculative, and Duke suggests that any market
potential study should not be required more often than every five years. OCEA suggests
that a market potential study can be co-funded by the distribution utilities to estimate the
potential for demand response and energy efficiency, but need not be performed every
year as it is rare for the market to change significantly from one year to the next.
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As previously described, this section has been replaced by the planning process in
Rule 39-03 to more clearly express the Commission’s planning expectations. We have
specifically included a provision in Rule 39-03(A) to allow utilities to collaborate and co-
fund their assessments of potential energy efficdency and peak-demand reduction
opportunities on a broader geographic basis than their service areas. |

AEP, DP&L and FirstEnergy suggest the addition of a new section in Rule 39-
04(B)8) to expressly allow the banking of over compliance with the energy efficiency and
peak demand reduction targets to be used in future years to meet benchmarks. The
utilities argue that such a provision would encourage aggressive implementation, and
eliminate any incentive for minimal compliance strategies. FirstEnergy also contends that
a new provision should be added, stating that customer-cited initiatives that occurred
before 2009 will count toward the energy efficiency ard peak demand benchmarks. OCEA
urges that DP&L’s proposed banking language should be rejected or modified because of
the nature of peak demand reductions. OCEA argues that an electric utility can bank
energy efficiency reductions (and demand reductions that come from an energy efficiency
measure) but not nonenergy efficiency derived demand reductions because peak demand
reductions that are intended to meet the three-year average benchmark are specific to a
point in time (an electric utility’s annual peak hour or hours},

We agree that banking of energy efficiency is appropriate to further the state’s
policies and to meet state standards, and have included an express provision in new Rule
05(E). We cannot agree, however, that such banking can be applied or would further state
goals with respect to peak-demand reductions.

We note that Section 4928.66(A)(2)(a), Revised Code, states that the commission
may reduce either baseline to adjust for new economic growth in the utility’s service
territory. We expect that any baseline adjustments made to account for economic growth
typically will be temporary, and will address circumstances in which unanticipated
increases in the overall rate of growth have made full compliance infeasible. We also
expect that any adjustments will account not only for positive economic growth, but also
negative economic growth. This is clearly pertinent to the economic conditions that have
developed since SB 221 went into effect.

We do not anticipate approving electric utilities meeting their benchmarks on the
basis of lower kWh sales owing to economic declines in their service territories. Sections
4928.66(A)(1)(a) and (b), Revised Code, require that electric utility energy efficiency
programs and peak demand reduction programs are to be used to achieve the energy
savings and demand reduction benchmarks. New Rule 39-05(B) states that, to the extent
approved by the Commission, normalization of the utility’s baselines for weather and for
changes in numbers of customers, sales, and peak demand that are outside of the utility’s
control shall be consistently applied from year to year. Thus, if an electric utility expects to
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file for a reduction of its baseline in future years due to unanticipated economic growth, -
we believe it is appropriate for consistency sake to recognize any unanticipated negative
economic growth in its service temtory, and propose a corresponding negative reduction
in its baseline.

AEP objects to the second sentence of proposed Rule 39-04(C) as being an unlawful
delegation to the Commission’s staff of the Commission’s responsibility to determine
compliance with Section 4928.66(A)(1), Revised Code, particularly if parties are deprived
of due process in the development of standards used to measure statutory obligations.
AEP recommends that the proposed rule adopt generally accepted industry standards,
such as the 2001 International Performance Measurement and Verification Protocol
(IPMVP) standards. At a minimum, AEP seeks clarification that any staff-issued
guidelines will not be binding upon the Commission. DP&L ‘also recommends that the
second sentence of proposed Rule 35-04(C) be modified to require that any guidelines for
program measurement and verification be reviewed and approved by the Commission.
FirstEnergy does not object to this provision so long as it is given sufficient notice and time
to comply with published guidelines.

: As previously discussed, the intent of these rules was not to delegate this
Commission’s policy decisions to our staff. Revised rule 39-04 establishes a separate
review process for the three-year portfolio planning cycle, while new Rules 39-05 and 39-
06 contain the annual compliance reporting requirements and review processes. With
respect to measurement and verification guidelines, we anticipate the selection of an
appropriate forum and process in the near future, but in any event, we intend that such
guidelines would be established with some form of Commission approval.

The electric utilities also object to proposed Rule 39-04(C)(1) as reaching beyond any
statutory authority, conflicting with the counting of mercantile customer programs under
Section 4928.66{A)(2)(c), Revised Code, and being contrary to sound public policy by
discouraging electric utility support for legislation, city-sponsored programs, or building
code proposals aimed at enhancing energy efficiency. Duke queries whether Commission-
approved programs (such as replacement of incandescent with compact florescent
lighting) will not count if they occurred before the new standards go into effect. The
utilities suggest that there is no reason to exclude past achievements, and contend that this
provision would make the utilities subject ta future penalties based upon future changes
in federal standards.

OCEA argues that electric utilities should not get credit for energy savings for
customer-installed measures, appliances, or equipment that are mandated by law. OEC
and OCEA assert that the intent of SB 221 is to spur investment in energy efficiency
measures that would not otherwise be undertaken. They recommend that the savings for
any measures implemented by the utilities or mercantile customers that exceed energy
codes or other mandatory standards be counted for the reasonable lifetimes of the facilities
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in question, but in no instance should credit be given to a measure that merely matches
what the electric utility is otherwise required by law to do.

We have changed the provision of proposed Rule 39-04(C)(1) which is now
incorporated in new Rule 39-05(D) to prohibit only the counting of those measures that are
subject to energy performance standards required by law, including those embodied in the
Energy Independence and Security Act of 2007. We see no reason to credit electric utilities
for benefits of measures that would have happened regardless of their efforts. Under the
new rule, the replacement of incandescent lighting with compact florescent lighting
program would count now, but not after such measures become required under the
Energy Independence and Security Act of 2007

FirstEnergy also proposes that a new provision be added to clarify that affiliated
electric utilities may use a total Ohio benchmark, rather than being forced to comply with
company-specific targets and reporting. We find no statutory support for this suggestion.
The energy efficiency program requirements of Section 4928.66, Revised Code, expressly
apply to electric distribution utilities. We can find no provision that would allow the
benchmarks to be met on a consolidated basis.

4901:1-, Recovery mechanism:

Before spedifically addressing the comments on Rule 39-05, we note that this rule
will be renumbered as Rule 39-07 in the attached rules,

DP&L and FirstEnergy assert that there is no statutory authority for the
conditioning of program cost recovery under proposed Rule 39-05(A) upon the approval
of the electric utility’s long-term forecast and benchmark reports. The electric utilities also
argue that the provision would create an unlawful regulatory structure that would require
an electric utility to initiate programs to meet targets that will soon be in effect, but would
delay any recovery to some future time or even disallow recovery if a benchmark report is
disallowed or a target is narrowly missed. DP&L also argues that the proposed rule is
invalid because it would diminish the electric utility’s right of recovery under Section
4928.143(D), Revised Code.

OCEA objects to the proposed elimination of approval of the electric utility’s long-
term forecast and benchmark reports as a prerequisite of cost recovery. OCEA argues that
the LTER review is the proper planning venue for resource plans, and recommends that a
comprehensive IRP be filed by all Ohio electric utilities every year. OCEA contends that
cost recovery for new generation sources or for long-term power purchase contracts
identified by utilities in their electricity security plans (ESP) should not be approved
absent a demonstration that such resources are least-cost and reasonable risk resources as
determined in the LTFR process, and result in compliance with benchmarks under SB 221.
Given the expedited nature of the various electric utility ESP cases, OCEA argues that
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approval of those plans should not commit Ohio ratepayers to long-term resource
acquisiions without the benefit of review of an electric utility’s forecast and IRP
requirements under Chapters 4901:5-1, 4901:5-3, and 4901:5-5.

- New Rule 39-07(A) addresses these concerns by conditioning recovery upon
approval of the electric utility’s program portfolio plan under new Rule 39-04, rather than
the LTFR and the benchmark report. We believe this resolution provides sufficient review
. to protect Ohio ratepayers while minimizing the delay in recovery and thereby
encouraging investment in energy efficiency and peak-demand reduction programs
consistent with the intent of SB 221. Any such recovery will be subject to annual
reconciliation under new Rule 39-07(A).

New Rule 39-07(A) also clarifies that rate adjustment mechanisms must established
pursuant applicable ratemaking statutes and procedures. In addition to traditional rate
case proceedings, recovery could be provided through a revenue decoupling mechanism
that aligns the electric utility’s financial interests with helping their customers use energy
more efficiently under Sections 4928.143(BX2)(h) or 4928.66(D), Revised Code. To the
extent not otherwise authorized, an electric utility could seek recovery of peak demand
reduction and energy efficiency program costs under Section 4905.31(E), Revised Code.

FirstEnergy contends that the term “potential” should be changed to “actual” with
respect to the shared savings referenced in Rule 39-05(A). FirstEnergy asserts that the
amount of shared savings will be known, so that no potential amounts should be used for
the calculation. We have modified our new Rule 07(A) to eliminate the word “potential,”
but we also note the change in the process under Chapter 4901:1-39 should result in
recovery upon plan approval, subject to reconciliation in the Commission’s verification of
energy savings and peak demand reductions.

The electric utilities also object to the wording of Rule 39-05(A)(1), as creating an
unnecessary potential for future litigation over the recovery of transmission and
distribution infrastructure investments that reduce line losses but that also enhance
reliability. =~ DP&L asserts that the proposed rule is inconsistent with Section
4928.14X(B)(2)(h), Revised Code, which allows an electric utility to request single issue
ratemaking treatment for infrastructure improvements while expressly requiring the
Commission to examine the reliability of the electric utility’s distribution system in
approving such request. FirstEnergy contends that recovery should not be dependent
upon the purpose for which the investment is made. DP&L suggests that the phrase “if
such investments are found to reduce line losses” be substituted for the proposed
language: “limited to the portion of those investments that are attributable to energy
efficiency purposes as opposed to reliability or market purposes.”

OCEA disagrees with the electric utilities’ proposed revision, and recommends that
all transmission and distribution investments be recovered in a traditional distribution rate
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case or, as permitted in Section 4928.143(B)(2)(h), Revised Code, under an infrastructure
modernization plan, but that recovery of those investments not appear in any energy
efficiency rider or energy efficiency cost category.

Revised Rule 39-07 must apply to both electric utilities with an ESP that authorizes
single issue ratemaking for transmission and distribution infrastructure improvements
under Section 4928.143(B)(2)(h), Revised Code, and to utilities whose rates have not been
set pursuant to that provision. The Commission cannot by rule expand its statutory rate
making authority. Thus, revised Rule 39-07(A)(1) clarifies that recovery for such
infrastructure improvements as energy efficiency or demand reduction program costs
should be limited to investments that are attributable to and undertaken primarily for
energy efficiency or demand reduction purposes. Nothing in this rule prohibits utilities
from seeking recovery for additional transmission and distribution improvements
pursuant to Sechon 4928.143(B)(2)(h), Revised Code, or other applicable rate making
statutes.

With respect to Rule 39-05(AX2), now being adopted as Rule 39-07(A)(2), DP&L
requests clarification that only a partial exemption should be allowed for integrated
mercantile customer programs, with such exemption being in proportion to the amount of
their load saved in relation to the then-current annual energy effidency and demand
reduction target, DP&L asserts that a mercantile customer should not be allowed to avoid
the entire energy efficiency program charge assessed by the electric utility each year
through the implementation of a program which produces only minimal savings.

The Commission believes that a partial exemption may be appropriate where
mercantile customer energy savings and peak demand reductions, as a percentage of the
‘customer’s baseline period energy use and peak demand, are significantly below the
utility’s applicable energy efficiency and demand reduction requ.lrmnents We will review
applications for exemption on a case-by-case basis.

. FirstEnergy proposes new sections to this rule to expreasly state that cost recovery
approved under this rule is not by-passable except under the mercantile customer
exemption under the following rule, and that such cost recovery may be allocated across
all customers of the utilities within the same holding company system. As a general rule,
the Commission will consider this to be non-by-passable, but reserves the right to review

this issue on a case-by-case basis. Moreover, we find no statutory authority for allocation
of energy efficiency and demand reduction costs across affiliated operating companies.

4901:1-39-06 Commitment for integration by mercantile customers

Before specifically addressing the comments on Rule 39-06, we note that this rule
will be renumbered as Rule 39-08 in the attached rules.
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DP&L contends that proposed Rule 39-06(A) should be modified to coordinate the
benefits to a mercantile customer from participation in a PJM or MISO demand reduction
program with those available through an electric utility’s demand response program.
DP&L asserts that a mercantile customer, or supplier to it, should be able to obtain the
benefit of payments from PJM for participation in a PJM demand reduction program, or
- avoid paying a share of costs associated with the electric utility’s demand reduction

programs, but not both. DP&L also requests clarification on the verification of customer-
provided impacts, and that an electric utility will not be penalized for any customer failure
to meet program targets. In any event, DP&L asserts, any financial benefit to a customer
should not exceed the product of the energy efficiency surcharge and the customer’s
baseline usage.

We have required that mercantile customers enter into special arrangements
wherein all communications, protocols, and consequences for noncompliance are
identified. In our March 18, 2009 opinion in Case No. 08-917-EL-850, the Commission
recently indicated that we will consider customer participation in PJM demand reduction
programs as a separate matter, Pending the outcome of that proceeding, we will consider
participation in PJM demand reduction programs on a case-by-case basis an application
proposes to incorporate participation in PJM programs into the electric utility’s demand
reduction programs. '

With respect to proposed Rule 39-06, AEP confends that agreements with
mercantile customers will be forward-looking in nature and relate to future energy
reductions and demand reductions associated with customer-sited capabilities and
resources. AEP criticizes the proposed rule for assuming a retrospective accounting can be
performed, while in most instances, AEP expects that only projected events and results
will be available. As described above, the new reporting requirements recognize the
forward-looking nature of future energy efficiency and peak-demand reductions and
provide for reconciliation when actual impacts have been measured and verified.

With respect to proposed Rule 39-06(D), FirstEnergy advocates the adoption of a
new energy efficiency credit rule which would create energy efficiency credits that could
be used for compliance with energy efficiency benchmarks at any time over the life of the
initiative or project, similar to the renewable energy credits proposed in Chapter 4901:1-40,
FirstEnergy asserts that such a rule would enhance the process of tracking and reporting
compliance under 5B 221 energy efficiency requirements by way of standard reporting
tools such as the PJM Generator Attribute Tracking System, and would ensure that energy
efficiency efforts that go beyond the statutory requirements are not unnecessarily stranded
in that year.

While the Commission is open to the construct of energy éfﬁciency credits, we are
unaware of any accreditation regime currently operating in Ohio. The energy efficiency
rules adopted herein do not prevent or preclude the use of energy efficiency credits and
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should such a regime be created, we may reconsider FirstEnergy’s suggestion. In any
event, the banking provisions in new Rule 39-05(E) should alleviate any concern about
achieving more energy savings than required in any given year by allowing electric
utilities to carry over savings in excess of the current benchmark to the future/following
years.

Additionally, numerous clarifying language changes were suggested for proposed
Rule 39-06, and many will be incorporated into the rule we adopt as Rule 39-08. We note,
however, that some comments sought to extend the statutory provisions applicable to
mercantile customers to residential or other customers, while others raise concerns that
this Commission ig attempting to expand our jurisdiction to include mercantile customers.
The statutory provisions regarding commitment for integration are expressly limited to
mercantile customers and, while our jurisdiction remains focused on electric utilities, those
mercantile customers who wish to avail themselves of the benefits of integration will need
to cooperate with the electric utility and this Commission as set forth in this rule, and will
thereby become subject to certain compliance and verification proceedings.

OCEA argues that it will be impossible for the Commission to administer this
regulation if any mercantile customer project completed in any prior year is eligible. The
purpose of Section 4928.66, Revised Code, is that utilities implement programs that
achieve significant energy savings and demand reductions beyond what would have
occurred in the absence of such programs. Revised Rule 39-08(B){4){d) clarifies that the
ordinary turnover of mercantile customer equipment to equipment that is standard within
the industry is not subject to incorporation in utility programs. The revised Rule calculates
mercantile customer savings and demand reductions based on the difference between the
customer’s capabilities and the energy use or peak demand produced by including
standard new equipment and practices used to perform the same functions.

The Commission has clarified how mercantile customer energy savings and peak
. demand reductions will impact utility baselines. Revised Rule 39-08(B)(4}(d) better reflects
the language and purpose of the statute. Under the revised Rule, a reduction in energy
use or demand, which is a negative quantity, is excluded or subtracted from the utility’s
baseline. Subtracting a negative number mathematically increases the utility’s baseline by
the amount of the customer’s reduction in energy use or demand. The revised Rule avoids
double counting the mercantile customer’s energy savings or demand reduction, once to
the extent the customer’s lower usage is already reflected in the utility’s baseline and again
if the reduction is incorporated into the utility’s program. It avoids overstating the impact
of mercantile customer reductions and diluting the energy efficiency and peak demand
reduction standards

The first program portfolio filing is required by January 1,2010. It must inciude the
assessment of potential. This provides sufficient lead-time to develop the assessment of
potential and to prioritize programs that may comprise the initial portfolio such that the
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least cost opportunities may be exploited first. We believe that updating the portfolio of
programs every three years strikes a balance between adjustments such as allowing
programs to mature and bear fruit before considering their natural conclusion and
planning for new programs on the one hand, and timely responsiveness on the other hand.

The initia] benchmark report is due within sixty days of the effective date of this
rule. Given the process requirements, this should afford electric utilities enough time to
calculate the baselines and benchmarks, and also provide staff and interested parties time
to review these calculations prior to their use in any additional filings. Subsequent
program portfolio status reports are required every April 15th for two reasons. First, it
allows the electric utilities time enough to gather, analyze, and present data and
information on the programs’ impacts and whether they are sufficient for the electric
utility to be in compliance with benchmarks. Second, the timing of April 15th coincides
with the filing of LTFRs, andIRPs. The LTFR and IRP both provide context for considering
the impacts of energy efficiency and peak demand reduction programs. It is also required
that baselines be set using forecast data and information. By filing them simultaneously,
the transparency of setting the baselines is enhanced because all stakeholders can see the
derivation and basis for calculating the baselines.

Chapter: 4901:1-40 Alternative Energy Portfolio Standard

LS Power suggests that the Commission should incorporate within Chapter 4901:1-
40 a competitive procurement requirement under which electric utilities procuring
alternative energy resources must employ a Commission-designed or approved request-
for-proposal (RFP) process, designed to plainly show all market participants that the
process is fair. LS Power suggests that, at a minimum, an electric utility should not be
allowed to demonstrate that the cost cap under Section 4928.64(C)(3), Revised Code, has
been exceeded, or that the electric utility is prevented by force majeure from complying
with the renewable mandate under Section 4928.64(C)4), Revised Code, without evidence
of conditions throughout the entire renewable resource market and that such a showing
cannot be made without the electric utility having employed an effective, Commission-
designed RFP process.

. The Commission would note that 40-06(A)(1) requires electric utilities or electric
services companies seeking a force majeure determination to demonstrate that they have
pursued 2ll reasonable compliance options, including specifically REC solicitations. In
addition, both 40-07(A)(2) and (B)(2) require that electric utilities or electric services
companies pursue all reasonable compliance options prior to seeking relief under the cost
cap provisions,
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4901:1-40-01 Definitions

The Competitive Suppliers suggest that the definition for “biologically derived
methane gas” be amended to add the phrase “including but not limited to municipally
owned landfills” immediately after “landfill methane gas.” The proposed revision creates
a redundancy and is, therefore, not required.

In its comments, Vertus suggests a list of feedstock materials be included under the
definition of “biomass energy” but also seeks to exclude agricultural and tree crops.
OCEA and the Wind Advocates also support the exclusion of forest and agricultural crops
from the definition, and urge that the exclusion extend to forest and agricuitural crop
residues or by-products derived from federal lands or land that was not dleared prior to
enactment of SB 221. In reply comments, AMP-Ohio, DP&L, the Farm Bureau, and New
Generation disagree with these proposed exclusions. Duke suggests that “biomass
energy” should include clean demolition and construction material.

We note that Section 4928.01(A)(35), Revised Code, lists biomass energy as a type of
renewable energy resource but does not specifically define the term. The Commission
believes that it is important to include energy crops as potential sources in the definition of
biomass energy. Excluding agricultural or tree crops from the definition of biomass
energy, as Vertus suggests would preclude the use of cellulosic biomass feed stocks under
research and development today, such as fast growing varieties of tree and agricultural
crops under regular harvest for conversion to bioenergy. Biomass energy crops may
include trees, shrubs, and grasses that have environmental and land-use benefits including
use of marginal agricultural and reclaimed land, potentially lower energy and production
inputs, and carbon sequestration.

With regard to wood biomass resources, the Commission believes the definition of
biomass should include waste streams, such as wood and paper manufacturing waste,
urban wood and tree residues, forestry residues from continuing forest management and
harvest operations, or other land clearing. However, the Commission also conditions the
use of forest resources upon sustainable forest management operations. Rule 40-04(E)
introduces a certification process in which specific resources or technologies, including
consideration of fuel or feedstock as applicable, will be evaluated. As indicated by 40-
D4(E)(2), such process would include the potential for interested persons to intervene and
request a hearing.

- The Competitive Suppliers suggest that the definition of “clean coal technology” be
revised as follows:

“Clean coal technology” means a carbon-based product that is chemically
altered before combustion to demonstrate a reduction, as expressed in ash, in
emissions of nitrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or
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sulfur trioxide in accordance with American society of testing and materials
standard D1757A or a reduction in metal oxide emissions in accordance with
standard D5142 of that society, or clean coal technology that include the
design capability to control or prevent the emission of carbon dioxide, which
design capability the commission shall adopt by rule and shall be based
economically feasible best available technology or, in the absence of a
determined best available technology, shall be of the highest level of
economically feasible design capability for which there exists generally
accepted scientific opinion.

OCEA requests that the Commission adopt the definition of a clean coal facility that
is used in Illinois. OCEA notes that “clean coal technology” as defined in Section
4928.01({A)(34)(c), Revised Code, expressly authorizes the Commission to adopt specific
design capabilities based on economically feasible best available technology or generally
accepted scientific opinion. OCEA criticizes proposed Rule 40-01(F) for merely defining
“clean coal technology” in the same manner as the statute, which could allow a proposed
project to designate itself as a clean coal technology based upon a statement of its design
capability without having removed a single pollutant from the air. To correct this
deficiency, OCEA recommends that proposed Rule 40-01(F) should be revised to include
specific design capability standards. :

The Commission recognizes its statutory authority to adopt specific design
capabilities for clean coal technologies under Section 4928.01{A}(34)(c), Revised Code. We
believe, however, that the definitions and processes contained in 40-01(F), 40-04(E) and 41-
03(C) provide adequate guidance to meet these statutory requirements..

Duke suggests that the term “co-firing” in proposed Rule 40-01(G) should be
broadly construed to include the use of alternative fuels where a cost benefit analysis
demonstrates long-term benefits for consumers. OCEA recommends that the proposed
rule be revised to parallel the Commission’s proposed qualification on the use of biomass
energy as a qualifying renewable energy resource in proposed Rule 40-04(A)X6). The Wind
Advocates suggests that the fuel source should dictate what portion of the output should
qualify as advanced or renewable. We generally agree, as fuel inputs should be measured
by estimated energy content rather than volume or some other measure. We are,
therefore, adding additional language to this definition to clarify that the amount of
electricity output from a co-firing facility that will qualify as a renewable energy resource
will be determined by the proportion of energy input from a renewable energy resource.

Duke asserts that the definition of “deliverable into this state” should include
facilities within the PJM and MISO transmission organizations so long as the electric utility
or provider can demonstrate an available transmission path. FirstEnergy and the
Competitive Suppliers urge that the PJM and MISO areas be incuded without

-qualification. DP&L argues that, since both PJM and MISO require a study to be
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performed prior to the interconnection of any generation source they operate, the
Commission can assume that output from a new generation facility is deliverable
throughout PIM or MISO subject only to emergencies or congestion pricing. DP&L also
contends that the term be expanded to apply to both electricity and a renewable energy
certificate (REC) as defined later in this rule. In addition, DP&L suggests that, for facilities
outside Ohio, in contiguous states, and in PJM’s or MISO’s footprint, the demonstration
should focus on a potential transmission contract path rather than a physical path since
electricity flows along the path of least resistance, whereas purchase power contracts
regularly assume a “contract path” that is counter to the physical flow of electrons. In any
event, the demonstration should only require the possibility of a transmission contract
path, not actual executed contracts. DP&L maintains that this expanded definition will
promote the least-cost and most efficient options for purchasing renewable power, and is
consistent with the reality of how RECs are bought, sold, and retired.

While some comments urge this Commission to expand the definition of
“deliverable into this state” to include any generation originating within the PJM or MISO
transmission systems, we believe a demonstration of delivery via a power flow study
and/or deliverability study should be necessary, although not to the extent of requiring
signed contracts. With that clarification, we do not find any need to revise proposed Rule
40-01(1).

Several comments were made regarding the definition of “distributed generation”
in Rule 40-01(L). Some of these proposals focus on the location in the electric system and
ownership of the generator, while others reference types of generation equipment. Taking
into consideration these comments, the Commission has clarified the definition of
“distributed generation,” to reflect that it is generation located on-site whether owned by
the customer or a third party. In addition, we believe it may be helpful to clarify our views
on ownership of any RECs in distributed generation applications. It is the Commission’s
belief that RECs should belong to the owner of the equipment that produces the electricity
underlying the RECs, unless there is contractual language that dictates otherwise.
Therefore, in a net metering scenario, a resident owning and employing a qualified
resource would retain any claim to the associated RECs unless ownership was otherwise
established in a contract. Such RECs cannot automatically be claimed by the electric
utility. '

With regard to Rule 40-01(M), AEP, FirstEnergy and Duke object to the proposed
definition of “double counting” as lacking statutory authority, and they suggest there is no
rationale for prohibiting a single resource, such as a solar panel, from being used for both
energy efficiency and renewable energy requirements. They maintain that energy savings
should be able to be counted toward both the 25 percent alternative energy mandate as
well as the 22 percent energy efficiency mandate. FirstEnergy argues that these statutory
goals are not mutually exclusive, but that, if more requirements can be satisfied with less
investment, such practice should be encouraged, not discouraged.
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DP&L agrees that a prohibition should exist to prevent double counting of the same
resource by two different entities, but seeks clarification that such a prohibition would not
extend to the use of a resource to comply with multiple requirements imposed by two
different governmental entities, such as similar state and federal requirements. DP&L also
requests clarification regarding the references to product offerings and marketing claims, -
asserting that if an electric utility buys a REC and is compensated through a green energy
tariff, the costs would not also be recoverable through a rider to recover SB 221 compliance
costs. '

With respect to staff's proposed definition of “double counting” of energy efficiency
and demand-side management efforts towards the requirements of both Sections 4928.64
and 4928.66, Revised Code, the Commission does not believe that it is appropriate to
recognize the specific benefits of these activities under both requirements simultaneously.
Similarly, in a voluntary green pricing program under which an electric utility is fully
compensated by its tariff rate, RECs which are acquired for such program should not also
qualify toward compliance with the alternative energy portfolio standards in Section
4928.64, Revised Code. We have also clarified that it is not permissible to count renewable
generation if the REC associated with that generation can be transferred and used for a
different purpose. However, in the event that a national portfolio standard is enacted, it is
not our intent to require an additional layer of compliance above any potential national
renewable or advanced energy standard.

As proposed, “fully aggregated” would mean that “the renewable energy credit
shall retain all of its attributes, including those pertaining to air emissions, and that
specific attributes are not separated from the renewable energy credit and sold
individually.” DP&L suggests that the term “environmental” be inserted before
“attributes” in both instances, to clarify that a REC may be purchased separately from the
energy output, but that a single renewable megawatt-hour (MWH) cannot be separated
into multiple compliance credits (such as SO2 RECs, NOx RECs, carbon REC, etc.).

FirstEnergy opposes the proposed definition. It argues that, to be consistent with
other states, a REC should be a separate attribute from energy, capacity, and ancillary
services, and any other current or future attribute associated with the MWH of renewable
energy that resulted in the REC’s creation.

The Competitive Suppliers suggest that a new definition for “green attributes” be
added to describe the benefits of renewable generation. That proposed definition
provides, in part, that “green atiributes” mean any and all credits, benefits, emissions
reductions, offsets, and allowances, howsoever entitled, attributable to the electric
generation facility and its displacement of conventional energy generation/production.
They propose that “fully aggregated” be modified to mean that the REC will retain all of
its green attributes.
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The definition we are adopting in this proceeding in Rule 40-01(T) clarifies that
environmental attributes may not be unbundled from the REC and sold individually,
although the credit may be unbundled from the electricity with which the REC was
originally associated.

Staff defined “renewable energy credit” in Rule 40-01(DD) to mean the fully
aggregated attributes associated with onehmegawatt hour of electricity generated by a
renewable energy resource. FirstEnergy proposes an alternative definition it believes to be
clearer and more flexible: “’Renewable energy credit’ represents one megawatt hour of
renewable energy generation, whether self-generated, purchased along with the
commedity, or separately through a tradable instrument.”

Although 8B 221 does not specifically address the unbundling of RECs, Section
4928.65, Revised Code, does indicate that RECs can be used for compliance. The
Commission believes that the unbundling of RECs from the associated electricity is
consistent with the legislation and should result in lower costs of compliance.
Accordmgly, we will add language to dlarify the definitions of “fully aggregated” and

“renewable energy credit” in this rule.

Duke suggests that the definition of “wind energy” should be revised to include
energy storage such as compressors that store compressed air for daytime energy
production or peaking purposes. As discussed in 40-04(A) below, the Commission
acknowledges the potential benefits of encrgy storage systems, but we do not believe that
energy storage, by itself, automatically constitutes a renewable energy resource, without
qualification.

The Competitive Suppliers suggest that a new definition for “annual report” be
added to denote the detailed information required to be filed by the electric utilities
pursuant to Section 4905.14, Revised Code, and by electric service providers under Section
4928.06, Revised Code. While the rules adopted in this order provide for a number of new
or expanded reports, we do not believe any reference to the annual reports filed pursuant
to Section 4905.14, Revised Code, need be included in this chapter.

4901:1-40-03 Requirements

DP&L suggests amending proposed Rule 40-03(A) to dlarify that it is not to be read
as conflicting with the definition of “deliverable into this state” in Rule 40-01(I), above.
DP&L also suggests that the phrase “including solar energy resources” in Rule 40
03(A)(2)(a) be deleted to clarify that SB 221 does not require half of all solar energy
resources o be from Ohio facilities. Further, DP&L contends that Rule 40-03{A)(3) is in
potential conflict with Section 4928.143(B)(2)(c), Revised Code, which provides for a non-
by-passable charge for any type of generation resource that meets certain criteria and is
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found to be needed pursuant to an integrated resource plan. DP&L suggests modifying
this paragraph to identify this statutory exception.

Duke suggests that this provision should be amended to specify that only energy
costs incurred by the electric utility in complying with the alternative energy portfolio
standard are avoidable by a choice customer. Duke asserts that an unavoidable capacity
charge is necessary to meet the Ohio mandates, and that utilities will not invest in
significant renewable capacity additions without an unavoidable capacity charge such as
expressly provided under Sections 4928.143(B}2)(b) and (c), Revised Code.

The rule we are adopting in this order will be modified to reflect some of the
suggested changes to harmonize the definition of ”dehverable into this state” in Rule 40-
01(f) with this provision,

As with proposed Rule 39-04, the issue of whether a “rolling average” should be
used to compute the three-year base period was also raised by the utilities for proposed
Rule 40-03(B). The issue is whether the baseline period should be 2006 through 2008 (the
three years prior to January 1, 2009), or a “rolling average” under which the three years
used to calculate the base period would change each year. The utilities argue that the use
of a rolling average would result in a compounding effect that would, over time, make the
targets impossible to achieve. In the alternative, DP&L suggests that the Commission
could use a rolling three-year period, but make adjustments to eliminate the compounding
effect. In addition, DP&L asserts that electric utilities who are members of PJM should use
the peak demand set by PJM for billing purposes in determining the appropriate baseline.

‘ As noted aBove, the Commission believes that the most reasonable interpretation of
SB 221 requires a “rolling average” to be used, although an electric utility is not precluded
from requesting reasonable adjustments at the time it files its report.

FirstEnergy contends that the proposed Rule 40-03(B) un.falrly spreads the
responsibility for compliance to companies that have been operating in the state where
significant shopping has occurred. It further contends that Rule 40-03(B) fails to address
the situation where suppliers default or move out of state. FirstEnergy suggests several
changes to Rule 40-03(B). The Commission finds FirstEnergy’s proposed changes would
add a level of complexity that it has not shown to be necessary or required by the statute..

Several comments object to the provision that excused new competitive providers
from complying with the portfolio standard requirements in their first year of service
because new providers would not have any sales history during the applicable baseline
period. The Competitive Suppliers argue that this provision would greatly disadvantage
those suppliers currently operating in Ohio, and suggest that their prior sales be
“grandfathered” by only counting sales on a prospective basis, to effectively level the
playing field with new entrants,
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The Commission recognizes that this proposed provision may represent an unfair
advantage for a new provider. Therefore, we have revised the rule to require a new
competitive provider to project sales for their first year. The projection will be used as the
baseline calculation during its initial year of operation in the state.

With regard to proposed Rule 40-03(C), Duke contends that the 15-year planning
horizon is not practical and should be reduced to five years. FirstEnergy asserts that there
is no statutory basis for this provision beyond an annual filing for review of compliance
with the most recent applicable benchmark under Section 4928.64, Revised Code. Duke
suggests that the plan should also be incorporated into an existing forecast or resource
plan process to avoid duplication of reporting requirements. FirstEnergy argues that such
a long-term filing poses a significant burden for little apparent value, and contends that
information regarding an electric services company’s supply portfolic is confidential and
should not be made pubilic.

The Competitive Suppliers also complain that the proposed 15-year plan is not a
practical requirement for electric services companies, since they typically enter into short-
term contracts and are unable to predict with any meaningful degree of certainty what
their customer load will be beyond the following year. They suggest a one-year planning
period would better reflect the business model for these providers.

The Competitive Suppliers also suggest that new subsections D through F be added
to Rule 40-03 to detail 2 one-year planning and annual compliance report filing for electric
services companies that would be afforded confidential treatment for a three-year period
without any requirements of motion or entry under Rule 4901-1-24, O.A.C.

Numerous comments on paragraph (C) of proposed Rule 40-03 have led us to
clarify that the plan will be formally docketed and to adopt a shorter ten-year planning
horizon. These changes are more consistent with the proposed IRP requirements, with an
expectation that efforts under both sections will be closely coordinated. The Commission
also acknowledges, in response to several comments, that the contents of the plan are
nonbinding, Compliance with the alternative energy portfolio standard requirements is
expected to be dynamic, and therefore a forward-looking compliance plan is expected to .
be revisited and updated as new information becomes available. The plan contents were
also revised to gather more targeted information to be used, in part, for the development
of the annual reports that the Commission is required to provide to the General Assembly

under Section 4928.64{D)(1), Revised Code.

4901:1-40-04 Qualified resources.

Proposed Rule 40-04(A) identifies qualified resources for meeting renewable energy
resource benchmarks. Duke contends that the term “biomass energy” and its
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measurements should always include biologically derived methane gas, with or without
co-firing, to be consistent with Section 4928.01(A)(35), Revised Code.

FirstEnergy asserts that this provision contains limitations in conflict with express
language of the statute under Section 4928.01(A)(35), Revised Code, which defines a
“renewable energy resource” to include a “storage facility that will promote the better
utilization of a renewable energy resource that primarily generates off peak.” FirstEnergy
argues that wind is clearly a renewable resource that primarily generates off peak, and
since a storage facility has the unique capability to move generation in time from off-peak
to on-peak, such storage clearly provides for better and more effective renewable energy
utilization. FirstEnergy contends that such a storage facility will promote the better
utilization of a renewable energy resource that primarily generates off peak by allowing
contro] of a facility which would otherwise be an undependable source, by enhancing the
value to customers and the resource owner in delivery power to the marketplace at
optimal times, and thereby encouraging further investment in and development of wind
Tesources.

Although the Commission acknowledges the potential benefits of energy storage
systems, we do not believe that energy storage, by itself, automatically constitutes a
renewable energy resource without qualification. The Commission also deems it
appropriate to modify Rule 40-04(A) to clarify that solid waste energy must go beyond
trash-burning and to eliminate limitations on biomass energy and fuel cells as qualifying

resources.

OECA recommends a miodification to Rule 40-04(B)(1) to clarify that any
modification to an electric generation facility will qualify only if the facilities total annual
carbon dioxide emissions do not increase. We agree that Section 4928.01(A)(34)(a),
Revised Code, permits generator modifications to qualify only if the increase in output is
achieved without additional carbon dioxide emissions. We have revised the rule to ensure
that this requirement is met.

Several comments seek clarification to determine if the Commission intends tfo
recognize incremental or total generation from certain facilities under Rule 40-04(B). We
find this concept adds value in some instances, and we have added language to indicate
when an incremental benefit would be recognized.

Proposed Rule 40-04(C) lists the mercantile customer-sited resources that may be
qualified resources for meeting electric utilities’ annual renewable energy resource
benchmarks or advanced energy resource benchmarks. The Competitive Suppliers
contend that this provision should be expanded to allow new or existing mercantile
customer-sited resources to count toward meeting renewable and advanced energy
benchmarks for electric service providers, as well as electric distribution utilities. They
argue that the staff- proposed rule would put them at a competitive and financial
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disadvantage, and that there is no reason to preclude electric service providers from
counting these resources toward their benchmarks. We find that the Competitive
Suppliers’ suggestion is not supported by the statute. Section 4928.64(A)(1), Revised Code,
limits the ability of mercantile customers to commit advanced energy resources or
renewable energy resources “into the eleciric distribution utility’s demand-response,
energy efficiency, or peak demand reduction programs...”. [emphasis added]

The Competitive Suppliers also assert that biologically derived methane gas should
be included as a qualified resource under Rule 40-04(C). We note that biologically derived
methane gas is expressly listed as a qualified remewable resource, under Section
- 4928.01(A)(35), Revised Code, and is, therefore, a qualified renewable resource under Rule
40-01(EE). Further, the definition of “biomass energy” in 40-01(E) includes language
pertaining to biclogically-derived methane gas.

Several electric utilities object to the prohibition against double-counting in the
proposed rule as being without statutory basis or reasonable basis. They contend that a
single resource, such as a solar panel, should count toward both the 22 percent energy
savings mandate by the year 2025 under Section 4928.66, Revised Code, and the 25 percent
alternative energy resource mandate by the year 2025 under Section 4928.64(A)(1), Revised
Code. They note that Section 4928.64, Revised Code, expressly states that advanced
energy resources include energy efficiency, while the statutory definition of “advance
energy resource” under Section 4928.01(34)(g), Revised Code, specifically includes DSM
and energy efficiency resources. Therefore, they argue, Staff’s proposed rule must be
revised to permit energy efficiency program results to be counted toward both the
alternative energy benchmarks as well as the energy efficiency benchmarks.

As noted in our discussion of Rule 40-01(M) above, the Commission believes this
rule appropriately prohibits the double-counting of single resource toward compliance
with the requirements of both Sections 4928.64 and 4928.66, Revised Code. However, in
the event that a national portfolio standard is enacted, it is not our intent to require an
additional layer of compliance above any potential national renewable or advanced energy
standard.

Proposed Rule 40-04(D) provides that an electric utility or eleciric services company
may also use RECs to satisfy all or part of a renewable energy resource benchmark. Duke
suggests that the proposed rule would allow an electric utility to acquire RECs from ather
parts of the country, but requests clarification whether the use of such RECs be
conditioned upon a demonstration that the energy from the generation source creating the
purchased RECs is capable of being delivered into the state of Ohio. We believe the most
appropriate interpretation consistent with SB 221 is to require that the use of RECs be
limited to those associated with electricity originating in Ohio, or dehverable into this
state, as defined in Rule 01(I).
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. Multiple comments addressed the life of a REC {i.e., the length of time that a REC
- can be banked), with several different interpretations of the language in Section 4928.65,
Revised Code, being offered. The Commission believes that Rule 40-04D)(3) is consistent
with the foregoing statutory provision. RECs retained by the original generator have an
unlimited life, while purchased or acquired RECs will have a life of five years from the
date of initial purchase or acquisition. -

We are also adding clarification that only RECs generated after the effective date of
SB 221 will be permitted for use towards compliance. The Commission does not believe it
is reasonable to utilize RECs generated prior to July 31, 2008, for compliance purposes, and
has added language to this effect in Rule 40-04(D)(6).

4901:1-40-05 Annua.’; compliance reviews

We have substantially changed the review procedures in this rule to more closely
reflect the annual review of compliance process adopted in Chapter 39.

4901:1-40-06 Force majeure

We again note LS Power’s suggestion to incorporate a competitive procurement
requirement which would require an electric utility to demonstrate that it had employed
an effective, approved, and transparent RFP process as a condition precedent for any
determination that a cost cap was exceeded under Section 4928.64(C)(3), Revised Code, or
that the electric utility is entitled to force majeure relief under Section 4928.64(C)4),
Revised Code. As mentioned previously, 40-06(A)(1) requires electric utilities or electric
services companies seeking a-force majeure determination to demonstrate that they have
pursued all reasonable compliance options, including specifically REC solicitations. In
addition, both 40-07(A)(2) and (B)(2) require that electric utilities or electric services
comparnies pursue all reasonable compliance options prior to seeking relief under the cost
cap provisions,

No substantive changes were deemed necessary to this rule, and it will be adopted
-as proposed. ‘

4901:1-40-07 Cost cap

The electric utilities contend that proposed Rule 40-07 fails to conform to the
statutory language of Section 4928.64(C)(3), Revised Code, which provides:

~ An electric distribution utility or an electric services company need
not comply with a benchmark under division (B)(1) or (2} of this
section to the extent that its reasonably expected cost of that
compliance exceeds its reasonably expected cost of otherwise
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producing or acquiring the requisite electricity by three per cent or
more.

The electric utilities argue that proposed Rules 40-07(A) and (B) set up two separate
caps for advanced and renewable benchmarks, respectively, rather than providing a single
cap. They contend this effectively raises the statutory cap from three to six percent.

The Commission believes that the proposed rule regarding benchmarks is the most
reasonable interpretation of Section 4928.64, Revised Code, consistent with the goals of SB
221. We note that the statutory language quoted above expressly provides that
compliance is waived under “division (BX1) or (2)” which indicates that there are two
separate caps which must be applied.

FirstEnergy also objects to the proposed rule’s use of the electric utility’s
“reasonably expected generation rate” rather than the statutory language of “reasonably
expected cost of otherwise producing or acquiring the requisite electricity” to determine
the cap.

. The Competitive Suppliers contend that it would be difficult for an electric services
company to comply with this provision as proposed by staff. They note that other states
use publicly available information to determine whether an electric services company has
exceeded the cost cap for renewable energy, and that New Jersey has proposed to use data
collected by the EIA of the U.S. Department of Energy under Form EIA-826, which
provides a 12-month average retail price of electricity to ultimate customers in all sectors
and is specified by state. The Competitive Suppliers suggest that the EIA-826 data would
be an appropriate basis for determining whether competitive suppliers have reached a cost
cap in meeting the benchmarks since the prices paid by customers of CRES providers vary
on a customer-by-customer basis. They also assert that costs incurred by an eleciric
services company in meeting its benchmark obligation is highly sensitive competitive
information which should be protected from public disclosure for a three-year period in
order to prevent competitive harm, The issues raised by the Competitive Suppliers will
initially be addressed on a case-by-case should any Competitive Suppliers request a
determination from the Commission regarding’its cost of compliance. Rule 40-07(A)(1)
and (BX1) indicate that an electric utility or electric services company maintains the
burden of proof for substantiating a claim under the cost cap provision of the rule.

Duke argues that proposed Rule 40-07(C) should include capacity as part of the
renewable compliance costs, and suggests that the cost for renewable energy (and capacity
if applicable) be compared to the wholesale market cost of traditional energy (and capacity
if applicable) based upon an average price of the portfolio held by the electric utility or
electric service company, Duke asserts that the price of renewable energy may fare better
in such comparison than the price of renewable capacity, which is significantly more than
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three percent in excess of the price of traditional capacity, and that distinct treatment of
energy and capacity will encourage additional investment in renewable resources.

We note that the cost of compliance with benchmarks under this section will reflect
the market value of a REC. The market value of a REC reflects the unbundled
environmental attributes of a renewable resource, not the value of energy and capacity.
We therefore reject Duke’s suggestion.

FirstEnergy states that proposed Rule 40-07(C) is inconsistent with 5B 221 since it
implies that the three percent cost cap is calculated by comparing the electric utility’s total
generation rate with alternative energy resource expenditures, to the total generation rate
without alternative energy resource expenditures. FirstEnergy contends that 40-07(C)
conflicts with the clear statutory language of Section 4928.64(C)(3), Revised Code, which
uses the phrase “cost of otherwise producing or acquiring the requisite electricity”
{(emphasis added). FirstEnergy argues that the use of the phrase clearly indicates that the
three percent cost should measure the difference in costs on the specific generation
required to meet the benchmark, not between the total generation with and without
alternative energy resources.

OCEA contends that FirstEnergy’'s position lacks a statutory basis and appears to
trigger the cost cap prematurely so that utilities need not invest in alternative energy
technologies. OCEA argues that the cost cap is to protect ratepayers from significant
increases in their electric bills and the fairest way to do that is to assess the cost to
ratepayers overall rather than isolating “specific generation” associated with meeting a
benchark.

The Commission agrees that the function of the cost cap is to protect consumers
from significant increases in their electric bills. It should be calculated based on a
comparison of generation costs to meet the total consumer electricity requirements. Given
that different types of generation will be dispatched differently and have different impacts
on electricity prices, any attempt to base the cap on a comparison of the “difference in
costs” of specific types of generation would be inherently arbitrary.

After reviewing the comments of the parties, we find that the most appropriate
interpretation of the statute provides for two separate three percent cost caps, one for
renewable energy resources and one for advanced energy resources. As the first
benchmark for advanced energy does not appear until the end of 2024, there would only
be the cap for renewable energy resources, including solar, for the immediate future. In
addition, the word “may” in this paragraph and Rule 07(D) will be changed to “shall” to
eliminate uncertainty as to how the cost caps would be implemented.

Proposed Rule 40-07(D) provides that any costs included in an unavoidable
surcharge for construction or environmental expenditures of generation resources may be
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excluded from consideration as a cost of compliance under the terms of the alternative
energy portfolio standard. OCEA and AWEA both read the proposed rule as suggesting
that certain environmental costs covered by Section 4928.143, Revised Code, would be
excluded from the calculation of the expected generation rate exclusive of any reasonable
compliance costs associated with the portfolio standard requirements. They argue that
such an approach, when applying the percentage cap, would reduce the dollar increment
available for compliance activities. We are adding language to clarify our intent that costs
for which a non-by-passable surcharge have been approved should be included in the
calculation of the expected generation rate. However, these costs would not be considered
a cost of compliance with Section 4928.64, Revised Code, and would not, therefore,
exhaust any portion of a three percent cap.

Proposed Rule 40-07(E) provides that compliance with each benchmark shall be
achieved up to the point that the three percent increment would be reached. FirstEnergy
objects ta the use of the phrase “up to the point” in the proposed rule, as being in conflict
with the statutory language in Section 4928.64(C)(3), Revised Code, which states that the
electric utility “need not comply” with the benchmarks if the cap is reached. FirstEnergy -
asserts that there is no legislative contemplation of an “up to” standard for the cost cap
and the Commission has no power to modify the application of the statute. As OCEA
points out, FirstEnergy failed to consider all of Section 4928.64(C)(3), Revised Code. The
statuie provides that compliance is not required “to the extent” that costs exceed the three
percent cap.

FirstEnergy claims that proposed Rule 40-07(F), which would require compliance in
a future year by an amount of any undercompliance in a previous year due to the three
percent cost cap, exceeds the Commission’s statutory authority and should be deleted.
DP&L contends - that it is error to conclude that there is undercompliance in such
circumstance because the electric utility fully complied with the statutory requirement.
AEP also recommended deleting the proposed paragraph because it has the effect of
overriding the cap protection specifically adopted by the General Assembly. The
Commission believes that the proposed provision is not required to be included in this
rule, but we are reserving the right to impose such a “catch-up” requirement on a case-by-
case basis, .

4901:1-40-08 Compliance payments

Duke contends that the escalation provision to be applied to forfeitures for
noncompliance with renewable encrgy benchmarks under the proposed Rule 40-
08(A)2)(b) is not expressly provided in SB 221, and should be deleted. FirstEnergy
suggests that if the Commission were to increase compliance payments under proposed
Rule 08(3)(a), due process requires that the electric utility or electric services company
should be given sufficient notice before such action is taken.
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Contrary to Duke’s assertion, the Commission’s authority to increase the amount of
a compliance payment is specified in Section 4928.64{(C)(2)(b), Revised Code. We do,
however, note that this Commission intends that reasonable notice would be given in the
event that such an increase becomes appropriate.

Chapter 4901:1-41 Greenhouse Gas Reporting and Carbon Dioxide Control Planning

In addition to the modifications discussed below, a new Rule 40-02 will be added to
specify the chapter’s purpose and scope, consistent with the Commission’s rulemaking
practice, as discussed above.

4901:1-41-01 Definitions

In it comments, Duke suggests that the official title for “The Climate Registry” in
Rule 41-01(C) be used in this chapter, but notes that the USEPA may establish its own
mandatory reporting program, and recommends that the proposed rule be modified to
accommodate reporting changes, if appropriate.

While we acknowledge Duke’s concern, we believe Ohic should move forward
with this initiative and will revisit this issue at such time as a national reporting program
becomes viable.

In response to comments from various stakeholders including the electric wutilities,
municipalities, consumer and environmental advocates, and private sector interests, we
have modified staff’s proposed definition of "electric generating facility” in Rule 41-01(D)
to exclude plants of less than 50 MW in capacity.

4901;1-41-02 Greenhouse gas reporting and carbon dioxide control planning

As noted above, this rule is being renumbered as Rule 41-03 due to the addition of a
new purpose and scope rule consistent with the other chapters.

FirstEnergy asserts that the proposed rule exceeds the Commission’s jurisdiction
and statutory authority, and is inconsistent with Section 4928.68, Revised Code, which
provides:

To the extent permitted by federal law, the public utilities commission
shall adopt rules establishing greenhouse gas emission reporting
requirements, including participation in the climate registry, and
carbon dioxide control planning requirements for each electric
generating facility that is located in this state, is owned or operated by a
public utility that is subject to the commission’s jurisdiction, and emits
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greenhouse gases, including facilities in operation on the effective
date of this section. (emphasis added).

FirstEnergy argues that since its operating companies no longer own any generating
facilities, the reporting requirements under the proposed rules would fall to FirstEnergy’s
unregulated affiliate, which now owns the plants. FirstEnergy contends that, since these
facilities are no longer owned or operated by a public utility that is subject to the
communission’s jurisdiction, the reporting requirements would not apply.

FirstEnergy also suggests that The Climate Registry’s general reporting protocol
requires further public participation and workshops prior to requiring membership, to
help stakeholders better understand reporting requirements and provide a more useful
end product. FirstEnergy notes that, if the intent is to obtain greenhouse gas inventories,
such data is currently available from the USEPA and the proposed reporting would be
redundant and potentially inconsistent. In fact, FirstEnergy asserts, the Ohio EPA does
not plan to require reporting to The Climate Registry.

DP&L suggests that further investigation is needed regarding fees and costs
agsociated with The Climate Registry tracking and reporting requirements, and requests
that staff convene a series of technical workshops or other proceedings to develop
appropriate parameters for carbon dioxide control planning. In particular, DP&L suggests
that a reasonably comprehensive study for controlling CO; emissions at existing power
plants could be jointly funded by the electric ufilities and provide the basis for
development of additional requirements.

As noted above, the Commission acknowledges the various concerns raised in the
comments, but we believe we must begin to address carbon dioxide contrel planning
under SB 221. While there may be issues associated with The Climate Registry tracking
and reporting requirements, we believe that compliance with this chapter will not prove to
be unduly burdensome. However, the parties should now have had sufficient time to
explore the implications of membership in The Climate Registry, and can raise any
problems on rchearing. Furthermore, we may revisit this issue if a national reporting
program becomes a viable option or mandatory requirement.

DP&L contends that the use of the term “envirormental control plan” in proposed
Rule 41-02(B) (which is new Rule 41-03(B)) is overbroad since the statutory basis is a single
sentence in SB 221 calling for greenhouse gas reporting and carbon dioxide control
planning requirements. We disagree with DP&L and believe that cur adopted Rule 41-
03(B) is consistent with the statute. Accordingly, the Commission rejects DP&L’s
proposed modification.

With respect to controlling emissions of carbon dioxide within the parameters of
economically feasible best technology included in proposed Rule 41-02(C) {which is now
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Rule 41-03(C)), FirstEnergy contends that there are no cost effective, commercially
demonstrated or available control technologies. DP&L also objects to proposed Rule 41-
- 02(C) as being an excessively broad and ill-defined mandate, which would require
 truckloads of emissions data, engineering schematics, and studies. DP&L also contends

that the use of the phrase “economically feasible best technology” would require cost
estimates for each technology. DP&L urges the Commission not to implement proposed
Rules 41-02(B) or (C} at this time, but to instead convene technical conferences to better
define the information to be developed and filed.

Comments on this new chapter from the electric utilities and municipalities
questioned the rules” intent to include facilities, which they deem to be outside the scope
of the law. Questions were raised by several parties about the definition and inclusion of
the term "person” as too broad in its application as well as the designated recipient of the
information sought by the rule. The consumer and environmental advocates nequested
inclusion of alternative technologies and harmony with other commission rules.

After review, the Commission finds that, in general, in yielding a rule that is in the
best interest of Ohio and its citizens, it cannot accept the arguments raised. As the
advocates correctly point out, if only those under the Commission’s traditional direct
jurisdiction are subject to greenhouse gas reporting requirements, such a narrow
interpretation would exempt so many entities from the monitoring and reporting
requirements as to essentially render the rule meaningless. In addition, a broader
interpretation is consistent with, and necessary for, the Comuission’s oversight of IRP
planning and the advanced energy portfolio standards, as mandated in SB 221.

We do recognize, however, the validity of the stakeholder arguments for a
jurisdictional threshold on the size for reporting facilities. Therefore, an exemption for
generating facilities of less than 50 MW in capacity was added to the adopted rule to
reflect the corresponding megawatt level used in the Ohio Power Siting statute. In
addition, the reference to “scope 1 (direct} greenhouse gas emissions” was removed at the
suggestion of The Climate Registry. '

LONG-TERM FORECAST CHAPTERS

As noted previously, the Commission’s forecast rules are being modified to restore
the IRP requitements under Chapter 4901:5-5 in response to SB 221, and to restore the
general gas and electric forecasting chapters so as to not impact, through this proceeding,
the gas and natural gas companies, except for the correction of two Q.A.C. references
contained in existing Rules 4901:5-1-01(G) and 4901:5-3-01(B), O.A.C. Therefore, our
modifications focus on those required by SB 221.
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‘Chapter_4901:5-1 Long-Term Forecast Reports
4901:5-101 Definitions.

Changes to staff’s proposed modifications to Rule 4901:5-1-016 consist of corrections
to rule and statutory references, and the elimination the phrase in the second section of the
“substantial change” definition. Much of the discussion from the comments focused on
this definition because a “substantial change” triggered an electric utility’s obligation to
file a resource plan with its LTFR. As discussed below, we are now convinced that each
electric wutility should include a resource plan with its annual LTFR in order for this
Commission to make informed decisions dependent upon the status of Ohio’s eneigy
industries and markets.

While the ESP or the market-based option are the two methods established by SB
221 for the Commission to set generation rates, the LTFR will be the tool used by the
Commission to assess the reasonableness of the demand and supply forecasts based on
anticipated population and economic growth in the state in accordance with Section
4935.04(F)(5), Revised Code. The forecast review process and the rate setting process are
two independent regulatory functions of the Commission. The former assesses the need
 for the state of Ohio pursuant to Sections 4935.04(E)(2)(a) and (b), Revised Code, and the
latter determines the rates pursuant to Section 4928.142 or 4928.143, Revised Code,

Section 4935.04(C)(1), Revised Code, requires the LTFR to contain a year-by-year
ten-year forecast of annual energy demand, peak load, reserves, and a general description
of the resource plan to meet demand. This statute does not distinguish between electric
utilities that have their rates set pursuant to Section 4928.142, Revised Code, and those that
have their rates set pursuant to Section 4928.143, Revised Code. As long as the electric
utility that is filing an LTFR owns a major electric utility facility or furnishes electricity
directly to more than 15,000 customers in Ohio, it shall be required to include a resource
plan in its annual LTFR.

IEU-Ohio suggests that the definition for a “person” under proposed Rule 1-01(G)
and the purpose and seope section under proposed Rule 1-02(B) be modified to explicitly
state that the LTFR reporting rules should not apply to customer-generators. We believe
such a change is unnecessary in proposed Rule 1-01(G), which is now Rule 1-01(J). There
is no requirement to file an LTFR so long as a customer-generator does not own a high
voltage line or furnish electricity to more than 15,000 customers. We note, however, that
the customer-generator will be subject to Power Siting Board jurisdiction if the customer’s
generating unit exceeds 50 MW. Additionally, the issue raised regarding Rule 1-02(B) is

6 Similar to Chapters 4901:1-39, 4901:1-40, and 4901:1-41, the Commission will refer to the specific rules
contained in Chapters 4901:5-1, 4901:5-3, 4901:5-5, and 4901:5-7 by their last three numbers instead of the
full code section being discussed in each subsection of the order (see supranl).
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moot with the elimination of the entire proposed new rule, which will be replaced with
existing Rule 1-02. '

4901:5-1-03 Long-term forecast report-requirements

OCEA recommends that a resource plan be included with all annual forecast
reports, and we will adopt this suggestion. Although the proposed rules did not havean -
annual requirement, we believe that it is essential that each electric utility file an IRP with
its annual forecast report in order for this Commission to develop an accurate view of
Ohio’s energy industries and markets, particularly in light of the efficiency and alternative
energy requirements imposed by SB 221. The burden on Ohio utilities of filing annual
resource plans, must be balanced against the need for timely review and adjustment to
changes in how Ohioans produce and use, or do not use, energy. If the ultimate goals of
SB 221 are achieved, an electric utility’s application for new generation will no longer
represent the only substantial change in resources which should trigger an evaluation of
changed conditions.

We also note the concern raised by COSE that the duty to file a LTFR not be
imposed on electricity aggregators. Since the aggregation groups do not directly supply
power to their members, but only purchase power on behalf of customers, aggregators
have not been required to file forecast reports in the past and no change in the application
of this rule has been suggested or mandated by modifications to the rules in this
proceeding.

Furthermore, as described previously, with the restoration of existing Rule 1-02, we
have removed Rules 1-03(A) through (C) as they are now redundant.

Chapter 4901:5-3 Filing and Fees for Long-T Forecast R -

As discussed above, new Rules 3-01 and 3-02, which were proposed as additions to
the existing chapter are being eliminated in order to restore existing Chapter 4901:5-3 with
regard to provisions that affect gas and natural gas companies.

Chapter 4901:5-5 Electric Utility Forecast Reports

As noted above, Chapter 4901:5-5 is being modified to restore the former ritles
regarding IRPs and filing requirements, in response to SB 221, which is now Rule 5-06.
The chapter is also being modified to incorporate a new second rule containing a
statement of purpose and scope.

4901:5-5-01 Definitions

OCEA suggests that the definition of “demand-side management” in proposed Rule
5-01(F) should refer to programs delivered by or sponsored by the electric utility and paid
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for through customer rates. They contend that the proposed definition could be read to
include the impact of customer-initiated programs, the impact of which may be discussed
and evaluated by the clectric utility, but which have a different purpose or impact
compared to those over which the electric utility has control. We do not believe this
distinction is necessary and will declined to adopt this modification at this time.

FirstEnergy suggests deleting the second sentence of the definition of “energy-price
relationships” in proposed Rule 5-01(H) because the electric utilities may not know what
causes a customer to switch to a CRES provider, and customers could move load from on-
peak to off-peak without switching to a CRES. We agree and have made this change in the
rule adopted by this order.

Numerous changes to staff’s proposed modifications for this rule were suggested in
the comments, and many are included for adoption in this rule. The term “system
capability” will be relabeled as “available system capability,” while the definitions for
“demand” and “person” will be deleted as unnecessary for the purpose of this chapter.
Other changes were made to clarify the terms “energy-price relationships,” “load,” and
“TTC (Total Transfer Capacity),” to create a stand-alone definition for “load shape,” and to
add a definition for “price responsive demand.” '

4901:5-5-02 Forecast Report Requirements for Electric Utilities And Transmission
Owners

As noted above, the current Rule 502 will be renumbered as Rule 5-03 to
accommodate the addition of a new purpose and scope rule. After review of the
comments submitted in this proceeding, we find that no substantive changes proposed are
desired or necessary. Despite electric utility comments that staff proposed Rule 5-
02(CK2)(b) is burdensome and unnecessary in requiring a discussion of the impacts of new
legislation or regulations, this Commission believes the required discussion is important to
the accuracy of the forecast reports, to identify changes that may affect the forecast going
forward. In addition, to the extent that energy policy deliberations are ongoing,
information from the reporting person regarding potential impacts may aid the
Commission, and other parties, in those deliberations.

Moreover, the Commission has added a provision to new Rule 5-03(C)(4) that, to
the extent possible, requires the long-term forecast report to specify a demand function
that captures the impact of price responsive demand. The Comunission believes that this
provision will be essential to assessing resource requirements as advanced metering and
time-differentiated pricing are implemented under SB 221.
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4901:5-5-03 Forecasts for electric transmission owners

As noted above, the current Rule 5-03 will be renumbered as Rule 5-04. Changes to
the rule, as proposed by staff, were identified in paragraph (B)(4) to reflect that
transmission owners should provide an analysis, either developed by them or for them, of
the capability of their system to receive and deliver power, despite the electric utilities’
assertions that the transmission information requested is not maintained by the
companies. However, this information directly relates to the electric utilities” operations
and can easily be retrieved from their respective RTOs. This provision can also apply
directly to RTOs, which are doing business in Ohio, and thus, are subject to reporting
requirements for Ohio-based assets. The same is true of holding company subsidiaries
which “own” transmission facilities.

With respect to the issue of confidential information raised by AEP, we believe the
use of redacted public copies and/or protective orders under existing Rule 4901-1-24,
0.A.C., should prove sufficient to resolve the disclosure concerns of the electric utilities,
customers, and parties.

4901:5-5-04 Energy and Demand Forecasts for Electric Utilities.

As noted above, the current Rule (4, will be renumbered as Rule 05. OCEA
suggests that the proposed rule incorrectly assumes a single energy and demand forecast.
OCEA contends that the report and resource plan should identify a range of demand
forecasts and the assumptions for econometric and end-use variables that would be
considered in the range of outcomes that complement the long-term forecasts of demand
and consumption during the term of the plan. AEP and FirstEnergy object to this proposal
as burdensome and not required for compliance with SB 221 mandates. AEP objects to
OCEA’s proposal to specify geographically-targeted DSM and distributed generation
factors to the exclusion of other factors. We agree with AEP and will not adopt OCEA’s
suggestion for this rule; however, we reject AEP and FirstEnergy‘s argument that the rule
is burdensome and unnecessary.

4901:5-3-05 Resource plans for electric distribution utilities,

As noted above, staff-proposed Rule 5-05, which will be renumbered aa Rule 5-06,
essentially restores the old IRP rule as the necessary planning and evaluation tool to
implement the new energy efficiency, peak demand response, and alternative energy
requirements mandated by SB 221. Much of the discussion in the comments regarding
staff's proposed rule centered on OCEA’s suggestion to require that each electric utility
include a resource plan as part of its annual forecast report. We find it unnecessary to -
address these arguments given the extensive rewrite and new planning provisions being
adopted in Chapter 4901:1-39, and our decision to require an annual IRP filing irrespective
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of whether the electric utility intends to seek recovery for a new or existing generation
facility in an ESP.

As stated previously, we will adopt OCEA's suggestion to require an annual IRP
filing as a necessary tool for this Commission to assess the reasonableness of the demand
and supply forecasts based on anticipated population and economic growth in the state in
accordance with Section 4935.04(F)(5), Revised Code. Section 4935.04(C){1), Revised Code,
requires the LTFR to contain a year-by-year, ten-year forecast of annual energy demand,
peak load, reserves, and a general description of the resource plan to meet demand, but
does not distinguish between an electric utility whose rates are set under the market-based
option of Section 4928.142, Revised Code, versus an electric utility whose rates are set in
an ESP pursuant to Section 4928.143, Revised Code. So long as the electric utility that is
filing an LTFR owns a major electric utility facility or furnishes electricity directly to more
than 15,000 customers in Chio, it shall be required to include a resource plan in its annual
LTFR.

Numerous minor changes to staff’s proposed rule were suggested in the comments,
and many are reflected in our adoption of new Rule 5-06. As previously noted, we are
~ mindful of the timing and coordination of the various filing requirements and proceedings
imposed by Chapter 4901:1-39 and the forecast rules, and advise the electric utilities and
stakeholders to work with staff in the development of practical and realistic timelines in
accomplishing the goals of SB 221. Where practical and appropriate, electric utilities
should seek to base their forecast filings under this chapter and their planning filings
under Chapter 4901:1-39 on comparable data and assumptions.

Given the timing of the current rules process, the Commission will not require that
the April 15, 2009 forecast filing include an integrated resource plan. The first integrated
resource plan will be filed with the April 15, 2010 forecast reporis. In the event, however,
that an EDU should file for an allowance under the provisions of Section 4928.143, Revised
Code, before April 15, 2010, the EDU will be required to file an amended 2009 forecast
report which will include an integrated resource plan, in advance of their ESP filing.

CONCLUSION:

After reviewing staff’s proposal and the comments filed in this proceeding, the
Commission will adopt new Chapters 4901:1-39, 4901:1-40, and 4901:141 as attached to
this order. Further, the Commission will rescind the existing electric forecast rules
contained in Chapter 4901:5-5, O.A.C., and adopt the new chapters attached to this order.
The rules to be adopted by this Commission and filed for review by JCARR, showing only
the new or current rule as modified herein, are attached to this order for filing in this
docket but, as in prior rules proceedings, will not be included in the hard-copy
distribution of this order. Instead, access to the rules is available on the Commission’s

website at www.puco.ohio.gov/puco/rules/ by clicking on the link titled


http://www.puco.ohio
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“Implementation of S.B. 221 - Green Rules: Proposed Rules for Energy Efficiency &
Alternative Energy Portfolio Standard, and Modifications to Porecast Rules” or by
searching for this opinion and order in the Commission’s Docketing Information System
under Case No. 08-888. Members of the public without internet access may request a
_ paper copy by contacting the Commission’s Docketing Division at (614) 466-4095.

ORDER:

It is, therefore,
ORDERED, That the attached rules are hereby adopted. It is, further,
ORDERED, That existing Chapter 4901:5-5, 0.A.C., be rescinded. It is, further,

ORDERED, That attached new Chapters 4901:1-39, 4901:1-40, 4901:1-41, 4901:5-1,
4901:5-3, and 4901:5-5, O.A.C,, be filed with the Joint Committee on Agency Rule Review,
the Secretary of State, and the Legislative Service Commission in accordance with
divisions (D) and (E) of Section 111.15, Revised Code. Itis, further,

ORDERED, That the final rules be effective on the earliest day permitted by law.
Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-39,
4901:1-40, and 4901:1-41 shall'be May 31, 2014. It is, further,

ORDERED, That a copy of this entry, without the attachients, be served upon all
parties filing comments in this docket, all electric, gas, and natural gas companies, electric
transmission owners, and all interested persons of record.
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L1:39-01  Definitions.

"Achievable potential” means the reduction in energy usage or d that
would likelv result from the ex adoption by homes ines m

efﬁ ien cmt~eff ctwe measures, given jv esi

include market, fin. ial_politi " t or attitudi Ihe lack of

commercially available product. "Achievable potential® is a subset of "economic

potential "

"Anticipated savings” me reduction § demand that
e from contractual i for icipation made in the
. — d for installati

'_CDOrted in the cl
division (A)2)(a) of section 4928.66 Qf the chsed Code. Thc total mq_\ym
sold shall equal the total kilowatt-] v

(D) "Energy benchmark" mms the annual level of g_:mgg sgvings that an electnc ut:llg

saugﬁcs thc tota] reeom COSL tcs

"Demand response’ meansachan ¢ in cust i e in customer-
owned or op : - sl .

signals or other mceng;vg,

)] "E‘.onomlc p_otcgtml" means the reductmn in cngme@Mwld

J

"Enerpy efficiency” means reducin i while maintaining or
improving the end-use customer's existing level of functionality, or while
maintaining or improving the utility system functionality,
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the Revised Code,

PP, s ) oran ] . ren g each am 7S
and 1o conduct a program ss_evaloatio of each approvi

son shat! work at the sole direction of the commission §

“Mk AL Hiatio IS & Ja D & X e b [tk

markeipiace that i tomer adopti of enerey effici ar reduction

measures that will be sustained after any program promoting such behavior cegses,
(MN)_"Measure” means anz material, gvice, techoology, operational practice, or

. 1} . ‘ _. - v' . . ar 12 .

of end-use energy service while using less | i woul

etherwise be required,

"Nonener bencﬂts an societal benefits that do the cal

state Dollcv emnnerated in secnon 4928 02 of thc Rcws;d Code.

W&Wn the elecuic usility's
qutcrn in pmedz_gg_t_hrec oalcnd ar years as ggmg in the clectnc utlhtgs most

thc Rgglaed C@ c=

"Peak-demand benchmark” means the reduction in -de ic utility's
syst ust achieve as provided in division n f

stripping, and window replacement measures.
(T} "Mercantile customer” has the meaning set forth in division {AX¥19) of sectiog

4928.0] of the Revised Code.
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(U)_“"Staff* means the staff or authorized represenative of the public utiljties
comimission.

woqu t@sultlf MM&W

regardless of cost.
{W) "Total resource cost test” means an analysis to determine if. for an in ves_mm; ip

ener effics ncy or -dema Hion _[nessure or -

costs of supplvin - a it th avmded b investment
incl eneration, transmission, and dlstnbuuon 10 cu ng-

Lalculated using reaso :
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4901:1-39-02 Purpose and scape.

(A) Pursuant to division (AX1Xa) of section 4928.66 of the Revised Code, beginning in
2009, each electric utility is reoui o _implemen i
“Such proerams, at a minimum. shall achieve established statutory benchmarks for
energy efficiency. Additionally. pursnant to division (A} }(b) of section 4928.66 of
the Revised Code. beginning in 2009, each electric utility is required to implement
peak-demand  reduction programs designed to achieve gstablished statutorv
benchmarks for peak-demand reduction. The purpose of this chapter is to establish

rules for the implementation of electric utility programs that will encourage
innovation and market access for cost-effective energy efficiency and -dem:

reduction, achieve the statutorv benchmeark for peak-demand reduction. meet or
cxceed the statutory benchmark for energy efficiency, and provide for the

participation of stakcholders in_developing energy efficiency and peak-demand
reduction programs for the benefit of the state of Ohio.

{B) The commission may, upon an application or a motion filed by a party, waive any
requirement of this chapter, other than a requirement mandated by statute. for good

cause shown,
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4901:1-39-03  Program planning reguirements.

energy effic ‘ anddemand- . l ‘ i
wil be included in th el uuh s program jo_fili

dlsa regate results on the bnsm of each electric utility's certi
ass 5 c jted t llowing:

B) Program desion criteria. Whe v I A r i ion ip i am
oli an electric utility shall consider the followi 18

(1) Relative cost-effectivenpess.
{2) Benefit to all members of a customer class, including nonparticipants.
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(5) Nonenergy benefits.

6) Equity am customer class

C) _Promising meas eectric u ilit i Ures
conside t not found to be oost-cff ievabl but show o

achievable po gg_;igj 10 & nng; the ];’@M : _tl_latthc measure would becomg cOsl-
effective and reasonably achievable.
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4901:1:39-04  Program portfolio plan and filing requirements.
(A) Each electric utility shall design and gmgo_sg a comprehensive energy efficiency and
ak-demand reductlon TOPTAIN including a 0
ak dcma d } u i nfor 1 cus ' wih will achiev tuto:
benchmarks for -de i meet or ex statiik
bcnchmark% for ici An electric utilit ' i
fil t thls rule shal! bc filed w1th testimony pri 1

1Al {18 3
substantial nonenergy benefits,

(C) Conten of filing. An electric utility's program portfolio plan shall jnclude, byt pot be
limited to, the following:

roposi ify an existin the ¢ ut it Vi
descri tion of the modificati the basis for

the follcwmg
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program design cntena m this chapter,

b) Pro objectives, including projections and basis for calculatin
savi 'or peak-demand reducti ing from the

(c) The targeted customer sector,
(d) The proposed duration of the program,
Pro icipati pirements, if any.
eaploved, includi

ormcemwes oft‘ered & h each ammm, and how it is e;med to

influ NSUIm i havior.

A description of the i tion & to be loved

{j) Participant costs, if any,

additional or altemauve rams, or modlf 1 tbe electnc lll’lll

program portfolio plan.

electric uuht 's ccmfiedt ' the el
burden to 3 rogram portfolio plan is consistent with the

policy of the statg of Ohig as set forth in section 4928.02 of the Revised Code, and
mezets the requirements of section 4928.66 of the Revised Code.
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4901:1-39-05 Benchmark and annual status reports.

(A) ]mtml benchmark rcmrt Wlthm %1& dags of the effectwe date ofj_g,_gnsh

demlﬁthe follgwmg nformation;

1} The ener: ar dcmand basc for kﬂowatt-hour sales and kilowa

aseli supporting data.

2) The applicable statutory benchm: for energy savings and electric utilit -
demand reduction.

(B) An clectng utility may file ag ap;ghcanon to ad]uet its sales andfor demand haselmc.

customcm sales, and peak dcmzmd sha]l beoonsmtentiy agphed from year to vear,

folio il fi f each each electn utilj hall ﬁle

1) Com han ion. Each electnc uuh shall lncludc A jon in its

(2) Program performance assessment, Each electric utility shall include a section in

its p_ortfoiio status report demonstrating whether it has successfully implemented
t effici dd rcduction ro a ved in i

shall mc}ude e@h oi lhg ., fg ]lgwjng; |
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a) A _description of each a ved energy efficiency or peak-d reduction

program implemented in the previous calendar vesr including:

rtici com 1 asted ings veri
savings achieved the itude of antici

savinps, and a trend analysis for the life of the program.

g gs counted ard applicable benchmark as a res
of _ener ffici i v s _implemented tile

as a rcsult of en tency improven: ts . and s
nction im vements 1 ted by mercant] mers
and committed to the electric utility.
iv A description _of all i smn and dls n _infrastruct
extent the i h i ” meet
icable ben \wth a cajculation and description net

mm’ act of such improvements on losses.

b) A measurement and verification 1it_from the i

evaluatoy to e savin ) emand
rojectio inh the val of t t i ‘eac
ener efﬁcum and d ment = i

electric utlllt foho stanm 3 ch report s include

climination. it may propose an altemanvc progranl ot programs to replace
the eliminate takin couni_the o o)
ogramming in its proeram rtfo‘ lan. The electri uti]it sh

describe any alternate program or program modification bg providing at

-

least information r for propose in_its
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same customer ¢l time, provided that the r 10N Str
oals of its approved program portfolio plan is ligited to no m
twenty-five cent of the funds availab ing t
customer class.
An electric utility s unt i ; statuto the ion of
sures that are required 1o comply with ener ANCE § by I

or _reoulati mcludm bnt not limit ose jed in th

Banki lus enerpv savings. To the extent that an electric utility's act
savings exceeds its eners efﬁclenc enchmark he e 3

order to exercise tlns o) the el u:utﬂu sh jcate in the oli
statuys earmwhtchthcs surplus wi

1eVADIE i1 & ;
unab to meet a benchmar lato . ECOn! or lec}nmlo
bevond ifs reasonabl ntrol the clecmc to

exhenstod all reasonable mmm jgn nce options,
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4901:1-39-06 Review of annua] re ance of the ission
verification report.

he ﬁlmgof such gm , |

Upon receipt of such re shall review itnel

M file us ﬁndm

rcnort or status 1'emrt lf sgaff remg_r_qgndg a forfelture, the connmgslgn shall

sched ea the staff's mmendailons.
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4901:1-39-07 Recovery mechanism,

A) With the filing of } 0 rifolio plan. the electric utility mav submit
a request for recovery of an v adiustment mechanism oonmlem:
approval of the elcctnc utility’s pro rtfolio pl ofc
a st distribution revenue sh savi An shall
be sumgq to_annual reconciliation after issuance of the commission verification
repost issued pursuant to this chapter,

Ill_'llls_extem to whlch mwmmw

156 o effici iects for in with the el e utility's

oprams may. joi with lh lectric utili 0]

IECOY set forth in rule 4901 e ini iy
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4901:1-39-08 Commitmenti for in tion by mercanti mers,
A) A mercantile omet, i spec ment with an electric utilit
ursuant to division (A} 2Xd) of secti 8.66 of the Revised Code, io it

__.o_ut 1ner's demand rﬂuctwwguﬁmmm

1) Address coordinati LTh] ts between the electric utily the me:
customer, including specific co: ication i als.

ffecmated by thc cuatomgz.

3} Grant ission to the i ili $ as and verify ener;
savings and/o; -d d reductio ulting from cus ~-gited
4) Identify all nences of iance by the cust with the terms of the
commiitment,
(B} The electric utility and mercantile cuystomer shal] file a joint application for approval
of a_speci ial armngement undcr tlus rulg whmh may lem
2 o o 31 . 1. .

3 A ncc unti the mcremcntal e ved and inc ak

{4) A mercantile customers energy savi k shail
calculated by subtracting the energy user apd peak demand a;soclam with the

customer" ' the estimated & e dema would
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hav o ed if the cuslomer had uxed us(y sta.nd uipm

by electri eration sit ile |de ot’ an el ic utlltt
meter shall not be consi n savi io i dem

af| Janua in re T & o 2

before and after the most recent year.

equipmen €S,

ener and baselme f r dcmand T b of

co enerey saving and elecin ilit ~de; reduction
attributes,
7y The timeline showipg w jiect ure went i and w
the energy savi nd peak-demand iOns too,

utility will tteat the mformanon wded as oonﬁ nnal and w1ll mt lage
such informatio; cept ¢t an ro ective & en
otective iss the ¢ jssion pursuant to -1-

Administative Code,
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(D)_Anv_special agrangement under ﬂ_:js rule may he combined with any other

arrangement ursuant to sec 4905.31 of Revnsed if s




##% DRAFT — NOT FOR FILING ***

4901:1-40-01 Definitions.

"Advanced energy fund” has the meaning s¢ in section 4! of
Cade.
B) "Advanced energy resource” has meaning set in division 4) of secth

4928.01 of the Revised Code.

anaerobic tion_of organi i includi i waste, munici
wastewater, institutional i jal organic waste waste, vard waste, and

agricultural crops and residues.

manufacn waste, inc l edb- : [+) thcwood'manu

or pulping progess, suck ulpin 3, such as bark, woodmdmmlmm.hmmm
11 uo forestr waste and residues; vej etati ste, including |

methane .

(F} "Clean coal technology™ means gny technology that moves or_has the dmlgg

111t oV iteria lIutants

2 state contiguous to Ohjo. It may also i de electricity originating from other
locations, pending a demonstrati electric utility or IC services compan
that the electricity could be physically delivered to the state.

1} "Demand " has eaning 0 i 4901:1-

Admigistrative Code.
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- L ] 3L g d1¢ JIILIELIL { wLLLIE
4) some combi tlon of counting includes t tlhzatm i
committed, utility-owned renewable energy resources if renewable energy credits for
generation of s sources can be s fi

ener. credn and sol ivi 1 2 cted:t a ‘oe un e
ctricity with which the credit iginallvy associgted.

in the earth's crust and used for sleciricity generation.
(V) "Hydroelectric energy” means_electricity generated by a hydroelectric facility as

defiped in division (A)(35) of section 4928.01 of ihe Revis ode.

WY "Hydroe i ility" has i in divisj 5
4928.01 of the Revised Code,
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(X) "Mercantile customer” has the
4928 01 of the Revised Code

(Y) "MISO" means "Midwest Independent Transmission System Operator, Inc.” or any

successor regional transmission ization,

"Pers s in divisio: i 28.01 of
the Remag Code.

"PIM" means "PIM Interconnection, LLC" or any su 1egio j
I izat]

(BB) "Placed-in-service” means when a facility or technology becomes operational..

associated with one megawatt hour of elecmu;g gggerarcd hx g mggwahle energy

IESouice.

(DD) "Rencwable energy resource” has the meaning set forth in division (AX33) of

section 4928.01 of the Revised Code,

EE) "Solar energy resources" m 3 hotavoltaic and/or solar es.

i htt.hrou - ov - fI l

GG)."Sal ermal” means the tration of 'S ENer i thro

"Staff” means the comumissi its authori rese

[4])! "Standard service offer means an elecmc l]tlllt}[ oﬂer to provide consumers, on a

includi suppiy of electrd ion servic

"Wind energy” means electricity generaied from wind turbines, windmilis, o
techno verts wind igto ic
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4901:1-40-02 Purpose and scope.

‘A)_This chapter addresses the implementation of the alternative ener
staudard, including the incorporation of renewable ener edits, as detai

sections 4928 .64 and 4928.65 of the Revised Code respectively. Parties affected by

thesc alternative encroy perifolio standard rules incinde all Ohio electric ntilities and

all electric services companies serving retail electric customers in Ohio, Any entities
that do not serve Ohio retail electric customers shall not be required to comply with
the terms of the alternative energy porifolio standard.

(B) The commission may, upon an application or a motion filed by a party, waive any
requirement of this chapter, other than a requirement mandated by statute, for good
cause shown,
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4901:1-40-3 Requirements.

(A) All electric utilities and affected electric services companies shall egsure that, by the
end of the vear 2024 and each vear thereafter, glectricity from alternative _energy
resources equals ar least twenty-five per cent of their retail electric sales in the state.

Ny half of the eleciricity supplied fro; iV rgy resources
& v en

At! st half of the clcct city supplied from al! nve ener.

accordancc w1th the follom nggmuﬂ benchmarks:

-Annual benchmarks for alternative energy resources genergted from renewable and solar
ENLTEY TESOUrces- '
By end of year; Renewsble energy olar energy re
2009 % 0.004%
| 2010 % 0.01%
2011 L0% 0.03%
2012 15%
2013 20% 0.09%
20i4 2.5% 0.12%
2015 3 .15%
2016 45% 0.18%
2017 G5 2&2%
2018 6.3% 0.26%
2019 7.5% 0,30%
2020 8.5% 034%
2021 9.5% 0.38%
2022 10.5% 042%
2023 11.5% 0.46%
2024 and each vear 12.5% S0%
| thereafter
{a) At _least half of the annual wable en i ing solar
necgy re 1 throu lectricity generated by_facilities

igcated in this state. Facilities located in the stage smu mglgdg 3
hydroelectri erating facility that is

bordering this state, and wind turbines located in the state's territorial waters
of Lake Erie

=]
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(I To qualify towards a bepchmark, any electricity from renewable energy
resources, including sofar egergy resources, that originates from outside of
the state myst be shown to be deliverable into this state.

(3) All costs incurred by an electric utility ig complving with the reguiremnents of
section 4928.64 of the Revised Cpde, shall be avoidable by apy consumer that

has exercised choice of icity supplier ing such time that a cusfomer is

served by an electric services company.

he dctenmned usmgthg foliomng methongng ies ;

1) For electnc utilities, thy baselmc shall as an ave

electnc_v mldunder § EEM service oﬂgr 10 ng gnd all retml clectric

uclomm wgosc electric load centers are smed bv that electric utility aud are

: e alc ' : he ¢a 5__1-“- of the

basehm shall be based u 8 watt-hour sal rted in
that electric utility's three t forecast 8 Or i s,

rnost ] et- itorin 5 Or

et:ul eiectnc cuslgm& gm ggh p@gﬂmg calen ' dar years, the
as;!me shall be computed as gn g;gge of armual salgs_@g_ﬂq:_gﬂ

a_reasousble pro m o of iis retail elearic sales o the state for & full
calendar year. Subsequent baselines shall consist of actual sales data,
computed in a manner consistent with paragraph (BX2Xa) of this rule.

reduced basghne o 1_'5 ﬂect New_ecopomic in " ;g' sg; tggg;
service area. Any such application shall include a justification indicating why
timely compliance based on the unadjusted bnscline is not feasible, a schedule

for achieving compliance based on its usted baseline, quantificatio

uew change in thc ratg of ecanomic growth, and a methodology for measuring
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') Bepginning in ear 2010, e clectric utili i ices compan

annually shall file a ki with future 1 advanced-

renewable-energy benchmarks, including solar, utilizing at least a ten-year planning

horizon. This plan. to be filed by April fifteenth_of e shall include at least
the following i :

{1) Baseline for the current and future calendar years.
{2) Supply portfelio projection, including both generation fleet and power purchases.
(3) A description of the methodology used by the company to evaluate its

compliance options.

(4) A discussion of any perceived impediments to_achicvigg, compliance with
required benchmarks, as well as spgpestions for addressing any such

impediments,
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4901:1-40-04 Qualified resources,

(A} The following [_g_«:_.g!g gs or ;Ehgg]gg;gg, if they have a glaced—m—m;ge date of

January 1, 1 li ources for meeting the renewable ener
resource henchmarks.

1} Solar photov

(2) Wind energy.

{3) Hydroelectric energy.
(4) Geothermal energy.

Solid was i fractionalizati i i ition, of
othe s that does not princi involve combustion.

{6) Biomass energy.
(7) Energy from a fuel cell.

8) Storage facility, if it complies wi Winge reguireiments:

unt of ener tbatma uglif -stora facility is

[eservoir,
fthemsources or echnolo: sar hs (A)(1) to A ; is mle.
B) The followi or_tec| 0I01 if bhave a laccdmwvwc
Jan a fte " " , n 4 " - : i
resource l':e:nc:hm.ﬂrgs=

(1) Any modification 1o an electric generating facility that increases its_generation
urgut wnhout mcreasmg the fac:llg g;g)glmum apgnual carbon dioxide

advanced energy regulrem
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(2) Any distributed generation system, designed primarily to meet the energy needs
of the customer's facility that ytilizes co-generation of electricity and thermal
output simultaneously,

(3) Clean coal technology.

(4} Advanced nuclear energy technology, from:

sdeﬁnedb :hnucl lator v .' O lat !

{ 1§g,ﬂ cant i pmvements to exlst faczlmes I an 'm e, it 1§
! - 1% 111 1118

Extensmn of the ltfc of exlsuug nuciear gene.ratncm capacity shall not

qualify as advanced nuclear energy technology.
(5) Energy from a fuel cell.

’

6) Advanc oli an moliti

compl wuhan other la 8.

The fi !l wing new or existi mercantllecus -5] SO

ener efﬁcwnc ar -de; i ; ma torul o01:
08 of the Administrative Code.

{a) Electric generation equipment that uses 3 renewable energy resource and is
awned or controlled by a mercantile customer.

b) Any renewable ce i to: that
utilized effectively as part of an alternative energy resource pian of an
electric utility and would otherwise gualify as g rengwable energy resource

if it were utitized di by an electric utilit
2) Advanced energy resourc m mercanti inchide th

a} A resourc tj ves ionshi W jyi wet,
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b) A mercantile customer-ow: r controlled resource that mak ient
of waste heat or other thermal capabilities.

¢) Stora ology that gllows a mercantile more flexibili
modify 1 load an istics.

d) Electric generation equipment owned or controlled by a mercanti mer
that uses an advanced energy resource.

e) An \s of the caniile customer_tha be

utiliz d effecnvel as part of \'7 enc 1

from a fag;i ity mg_; ‘_ the q;ﬁnmgn ot " renewablg energy g;c_c,

mclud._s.m solar £0eIZY Fesources. Such fwlluﬂw_li.mm_ew
ursuant to o 4 ( ll- 7- the veCode but eise
qualifies under the terms of paragraph (A) of L!_g rale,
(2) To use RECs as 2 means of achieving partial or complete oompjm_mm
utility or el servi [ any must be istered m
standing of at least one of the following:
a} The PIM's i i ki tem.
The ' le tracking s
(c) Another credible tracking svstem subsequently approved for nse by the
COmMmission.,
3) A REC may be used for lianc ime in the fiv ears followin
the date of jts initial purchase or gequisition.

(4) Double-counting is prohibited.
(3) To be applied towards compli Cs shajl remai
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6) The RECs must be associ ith electrici t was oenerated no earlier than
July 31, 2008.

(E) Ag ennty sgekmg rcso ce guahﬁcg ion_shall first gpnlg for mﬁgg;;g_n of its
state in 1 ragraph 4901: 1 of th Adrm strative
Code.

1) Applicatio s certificati i completi fili
0 5 ibed b jssion or its
{2} Any interested person may file a motion to intervene in the proceedigg and may
request a hearin e applicatjon. ’

(3) The commission may approve, sus d or deny an & hcatmn within sixty days

of xt b If the comtm aot_ac in sixty d

reasons for s suspensi be directed to ish iti
mfcrmatxon Thc < mmission _mav_act 1 rove ot Sus

request a hearin $ S8 ion.
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46031 :1-40-08 Annual status reports compliance reviews.

A) Unless otherwise ordered by the co h_electric
SErvices com il fifteenth of each yea su as may be
published by the commission, an anpual alternative energy portfolip status report
analyzing all activities undertaken in the previous calendar year to demonsira W
the applicable alternative energy portfolio benchmarks and plannj irem

have or wiil be met. Staff shall conduct annual complignce reviews with regard to

the benchmarks under the alternative ener rtfolio standard.

1) Begimming in the 2010, the annual review wil} include com lmn wi

(2) Bepinning in the year 2025, the annual review will include compliance with the
most recent applicable advanced energy resource benchipark,

(3) The annual compliance reviews shall consider any under-comphance an elecm_c;

utility or electric_services
not limited to, the following:

(a) Weather-related causes.

b) Equipment sh es for renewable ot ady 1850

(c) Respurce shortages for renewable or advanced energy resources.

BY An rson may file co F ine the electric wility's ic services

company’s afternative energy portfolio status report within thirty days of the filing of

such report.

) Staff shall review each electri

chner. rifolip status report any timely filed comm d file its findi
and recommendations and any proposed ificat) reto.

(D) The commission may schedule a hearing on the aliemative energy portfolip status
report.
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4901:1-40-06 Force majenre,

An electric utility or electric services company may seek a force majeure determination
from the commission for alt or part of a minimum renewable- or solsr-energy benchmark,

(A) A decision on a request for a force majenre determination will be rcndered within

ninetv days of lectric utility or electri Vi any fili st for such
determination. The process and ti s for such a determ} Il be set b
enry of the commission, the legal director, deputy legal di @tor, or_auomey
examiner.

reasonabl i o tions lud g ” hmltedt ren ablc cncr

credit (REC) solicitations, REC b g, and long-term contracts,

resources. as_wel wcll as ggﬂm_mmmmm the temtones of PIM and thc

MISO.

If the commission de i ] j i ist, i i 9
compliance obhganon of the electnc unhtv or electric services comn@p_y, as it

considers appropriate to accommodate the finding,
(1) Such modification does not automatically reduce future-year obligations.

b the amoum d iance i vi that isattn‘bu
force majeure determination.
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4901:1-40-Q7 Cost cap.

determination from the commission that its reasonably ex d cost 1

with an advanccd Energy resource bgchmark would exceed its reasonablg expg@

mefmmes for termination ahall be set b t issi

legal director, deputy legal director, or aitomey g;mz.
(1) The burden of proof for substantiating such a claim shall remain with the electric

utility or electric services compagy.

2) An electric utility or el j shall ue all reasonab
compliance options prior to rgqucsms__nsh._ﬁ_m&m
commission.

(3} In the case that the comynission makes such a determmaum, hg electric utility or

etemlmancn @m the commlss;gg mg; jts mggugblz expecteg, cost of comnltan :
w1th a remewable egeggg ;gsource benchmark mcludmg i solm; energy mggum

set by entry of the commission, the legal d:rector, @g ty Iegg 1 dlrectnr,or attomey

¢xaiminer.

(1) The burden of proof for substantiating such a claim shall yemain with the electric

omghancc options prior to requesting sgch a delermmg_:;gg from _the

commission.

electric s lccscoman i I Iv wi speci

benchmark,
ex ed ‘cm t i ut' i r electri C
company, while satis an al Ber ent, to

thc total expected cost of ggneratmn to customers of the elegg ugl g g[ gl_ggg

egmg gmem.
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D) Any costs included in a i01-apPPIOY: pavoidable s rge _for
construction or cnvnronmcnml gxpenditures of generation resources shal] E exclr_.;dgd
fro nsi i0; cost of compliance thct

ortfolio dard and therefo. wit Jic

Such costs shoulq, however, be mgm ded in the calcplation of the total expgg_ted cost
of generstion to customers described in paragraph (C) of this ruie.

pereC

the electric utility or electnc wmﬂmﬂy_lmﬂﬂ_mm—n

to_the point that the three t increment would be reached for each




4901:1-40-08
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Compliance payments,

(A) Any electric utility or electnc services compagy mgw
o - d o re

oomghance gaymen; based on the g;nm;;;_t_ of ngn@mnilﬂ munded up to the 1_19;51

megawatt hour (MWh), unless the commissi ified the existence of forc

i
majeure conditions or the commission has determined that the three per cent cost-cap
provision would be exceeded in the event of full compliange,

(1) The required ent fi with any solar energy resource

red payment for noncompliance with any 4
benchmark shall be calculated by quantifying the level of noncompliance,

rounded to the next MWh, and multiplyi is fi by the

in the table below.

-Solar energy resources - complian

Y ear

2

2010 and 2011

2012 and 2013
2014 and 2015

2016 and 2017

2018 and 2019

2020 and 2021

2022 and 202;

2024 and beyond

forty -five dgllars

b} Beginning in the
resources will

ar 2010, the Wh
justed anny £l

it sh l

2 10 ter than hmc ﬁrst

Such adust \ onncd
calendar year. This annual adjustment shall be calculated using the
following formuia:
= 2/CPIYR1) * current
{¢) In no event shall the compliance pavment for renewable energy resources be

 less than forty-five doilars per MWh,
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3) At least annually, the staff shall cond review of the renewable ener

reeource mg{]geL mc!ud:gg solar, both w1thm this state and wu,hm the regional

lien & acuu‘m i s fro ified re !
rggources, including solay,

the commission within thirty .. ys gf thc lmmsutlon of any comphm p_gm 13
requirement,

CY Compliance pa ts shail be subjec coliection and enforc
as Iy _to collection of a forfeiture r sections 4905.55 (o X

ition of any com han iire
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4901:1-40:09  Amnual report.

A) Pursus s '
shall be ~.ubmlttedt t asse ing at least the followi ics:
1) The compliance status of eleciric utilities and ] ices co i

€O mterested rs for thi ise orde
commission. The pi i iciting i

by entry of the mmmxslon,the legal dn'ector, deputy director, or attomgx exgmﬂ.
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4901:1-41-01 Definitions.

A) "Carbon dioxide control planning” he establishment and implementation of a
structured, verifiable pro i i licies ures, t ure
carbon dioxide emissions and control options on bgth a facility an -wide

scale over five-, ten- and twenty-year periods,
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4001:1-41-02 Purpose and scope.

section 4928.68 of the Revised Coggx

(B) The commission may. upon an application or a motion filed by a party, waive any
requiremnent of this chapter, other than a reguirement man )

cause snown.,
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4901:1-41-03 reenbo reporting and on dioxide con lanni

gas em:ssmns accordmg to the, protocols gg@ved by the ghmate reglstg, or_3s
otherwise directed by the commission.

erson who owns or operab: slectric generating all fil
with_the commissj i of each ca dat an_envi tal
control plan, including carbon dioxide | planning. A ¢ such plan
also be provided to the director of the Ohio envir ion i
designee,

(O) The enwronmental comml Dlgg shall include al! mlevggt techmgi mfg;mgggn Qg tl_lg

onomlca.llg feasible bcst technology. T
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4901:5-1-01 Definitions.

As used in Chapters 4901:5-1 to 4901:5-7 of the Administrative Code:

(A) "Business office” means any office maintained by the reporting person where bills
issued by the reporting person may be paid and discussed with its representatives.

(B) "Commission” means the public utilities commission of Ohio.

(C) "EBUElectric ntility" meens-eleetrie-distributios

meaning set forth in division (A)(11) of section 4928.01 of the Revised Code.

(D) "Electric transmission owner” for-the-purpese-of-this-chapter-means the owner of 2
major utility facility as defined in section 4935.04 of the Revised Code.

(E) "Gas distribution line and associated facility" means a pipeline and associated
facilities other than gathering or transmission line in a distribution area,

(F) "Gas gathering line and associated facility" means a pipeline and associated facilities
which transport gas from a current production facility to a transmission line or main.

(G) "Gas or natural gas transmission line and associated facilities” has the meaning set
forth in rule 49964-62 4906-1-01 of the Administrative Code.

(H) "Long-term forecast report” has the meaning set forth in section 4935.04 of the
Revised Code.

(D "Major utility facility”, has the meaning set forth in division (A)(1) of section 4935.04
of the Revised Code.

(J) "Person” has the meaning set forth in seetiens—section 4906.01 and—1935.04-of the
Revised Code.

(K) "Reporting person” meens any person required to file a long-term forecast report
under section 4935.04 of the Revised Code.

(L) "Substantial change" includes, but is not limited to:
(1) A change in forecasted peak loads or energy delivery over the forecast period of

greater than an average of one-half of one per cent per year as calculated in rule
4905:5-3-03 of the Administrative Code.
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2) The addition of a generating facility or facilities in an_electric utility's supply
plans.

&3(3) Demonstration of good cause to the commission by an interested party.

(M) “Electric_generating facility'_means ap glectric generating plan and associated
facilities capabie of producing electricity,
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4901:5-1-02 Form of long-term forecast report filing required.

Each person owning or operating 2 major utility facility within this state, or furnishing
gas, natural gas, or electricity directly to more than fifteen thousand customers within this
state shall annually fumish a long-term forecast report to the commission for its review,
in compliance with the rules set forth in this chapter.
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4901:5-1-03 Form of long-term forecast reports additional requirements,

(A) All long-term forecast reports shall be submitted pursuant to the requirements set
forth in Chapter 4901:5-3 of the Administrative Code.

(B) All hard copies of long-term forecast reports must be bound. The binding may
inciude either & hard or soft cover so long as it adequately secures the pages.

(C) All long-term forecast reports shall contain a listing of the libraries to which a letter
of notification has been mailed, stating where available copics may be obtained.

(D) Each long-term forecast report shall include a statement, signed by the person
responsible for the filing, that the document is true and correct to the best of his or
her knowledge and belicf.

(E) All long-term forecast reports shall contain a certificate of service, signed by the
person responsible for its filing, stating that the requirements of paragraphs (F) to (I)
of this rule will be met.

(F) On the same date a long-term forecast repont is filed with the commission, the
reporting person shall deliver or mail a copy of the long-term forecast report to the
office of the consumers' counsel at their offices in Columbus, Chio.

(G) Within three days of filing with the commission, a letter of notification shall be
delivered or sent by first class mail by the reporting person to:

(1) The main public library of each county it Ohio which the reporting person
services.

(2) The main public library of each county in Ohio in the area in which any portion
of a major utility facility is to be located during the forecast period. '

(H) The reporting person shall keep at least one copy of the person's current long-term
forecast report at the person’s principal business office in Ohio for public inspection
during office hous.

(I) The reporting person shall provide or cause to be provided a copy of the person's long-
term forecast report to any person upon request at cost to cover the ¢xpenses
incurred.
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4901:5-1-04 Notice of substantial change.

(A) K the long-term forecast report to be furnished under division (C) of section 4935.04
of the Revised Code will contain a “substantial change™—es—defined—in—division
333 e)-of section-4935.04-of the-Revised-Cede, the reporting petson shall file a
notice of substantial change with the commission forty-five days prior to the filing
date of the long-term forecast report or as soon thereafter as the reporting person
knows of the substantial change,

(B} Notice of substantial change shall consist of a letter, signed by the person responsible
for filing the long-term forecast report, stating that a substantial change will be

re:ﬂected in the forﬂ1c>omu1g long-term forecast mpoﬁ-md—tdmﬂaﬁymg-the—pm
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4901:5-3-01 Long-term forecast report due dates.

(A) All electric transmission owners or EBUs—electric utilities required by section
4935.04 of the Revised Code to file a long-term forecast report must file annually on
or before April ﬁftetmﬂt For years in wtuch then: forecast does not show substantial
change-as-defined-in-se : sed-Code, the eleciric transmission
owner or the EDU—elcctnc uuht}; may ﬁle only the forms specified in Chapter
4901:5-5 of the Administrative Code in satisfying the requirements of this rule. In
any year that a hearing is required under division (D)3) of section 4935.04 of the
Revised Code, the clectric transmission owner or EBDH-glectric utility mmst file a
complete long-term forecast report.

(B) All gas and natural gas distribution companies required by section 4935.04 of the
Revised Code to file a long-term forecast report must file annually on or before June
first. _On alternating years, each gas utility may file only the forms specified in
Chapter—4904:5-5—_4901:5-7 of the Administrative Code in satisfying the
requirements of this rule. In any year that a hearing is required under division (D)(3)
of section 4935.04 of the Revised Code, the reporting utility must file a complete
long-term forecast report.

(C) On or before December thirty-first of each year, the commission shall notify each
: electric transmission owner or EBU-¢lectric utility of the number of copies of its
long-term forecast report it shall be required to submit at the next filing. On or before
February fifteenth of each year, the commission shall notify each gas or natural gas
distribution company of the number of copies of its long-term forecast report it shall
be required to submit at the pext filing. In the event that no notice is sent by the
commission, the company shall snbmit the same number of copies of the long-term
forecast report submitted with the previous year's filing,

(D) Notwithstanding the requirements of paragraphs (A) and (B) of this rule, the
commission may grant an extension of the filing deadline for good cause shown.
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4901:5-3-02 Fees.,

(A) Fees for electric transmission owners or EDUs-glectric utilities shall be submitted
annually to the commission by-on or before May first.

(B) Fees for gas and natural gas distribution companies shall be submitted annually to the
commission on or before September fifteenth.

(C) All fee payments shall be made by check, payable to "the public utilities commission
of Ohio,"

(D) The commission shall annually determine the fee each utility must pay, and shall
notify each utility as to that amount at least thirty days prior to the date payment is
due.

(E) Fees for electric transmission owners or EBUs-clectric utilities will be based on:

(1) For electric transmission owners, the fee shall be two and one-half mills per
megawatt hour delivery based upon the energy deliveries for loads connected to
the system inside Ohio for the most recent year for which actnal data is reported
on the most recently filed form FE3-T+ FE-T1 column twelve,

(2} For EPHselectric utilities, the fee shall be two and one-half mills per megawatt-

hour delivery based upon the istel-net energy for Joad for the most recent year
for which actual data is reported on the most recently filed form FE4-B+ FE-D1
column eight.

(F) Fees for gas and natural gas distribution companies will be based on two factors:

(1) In-state total number of meters in December of the preceding year, as reported to
the commission on form SG-1.

(2) Total in-state sales for the most recent calendar year for which actual data are
reported to the commission on the most recently filed form SG-1.

(G) Annual fees for gas and natural gas distribution companies shall be the sum of the
following charges:

(1) One hundred mills per meter.

(2) Two hundred ninety-seven mills per million cubic feet.
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4901:5-3-03 Calculation of forecast rates of change.

(A) For the purposes of division (D)(3Xc)(i) of section 4935.04 of the Revised Codse, the
change in the average annual rate of change in the forecasted electric peak loads or
energy delivery shall be calculated by comparing the average annual compound rate
of change of the previous year’s long-term forecast with the average annual rate of
change of the current year’s long-term forecast. The average annual compound rate
of change shall be calculated as the rate of change ocourring between year zero and

year ten.

(B) The average annual compound rate of change in electric energy delivery for a given
forecast shall be calculated as the rate of change occurring between year zero and
year ten. For EBUs—¢lectric utilities, the rate of change shall be calculated based

upon the seml—ggt__energy-eeluma for load on form iw-eehmn—e&gh&.—lf—ﬁem

Eﬁ_m,_colunm clght

(C) The average annual compound rate of change in electric peak loads for a given
forecast shall be calculated as the rate of change occurring between year zero and
year ten. The greater of winter or summer internal load shall be used to determine
average annual compound rate of change. For EDBselectric utilitics, the rate of
change shall be based upon EDU-system-the electric utility's forecast of its seasonal
peak load demand m__@mmmn_fom FE4—D§~—E—€95&-FE4—D§~1&

nTe SEER !l;
forecastFE-D3,

. (D) For the purposes of division (DX}3Xc)Xi) of section 4935.04 of the Revised Code, the
change in the average annual rate of change in the forecasted gas consumption shall
be calculated by comparing the average annual compound rate of change of the
previous year's long-term forecast with the average annual compound rate of change
of the current year's long-term forecast. The average annual compound rate of
change shall be calculated as the rate of change occurring between year zero and
year ten.

(E) The average annual compound rate of change in gas consumption for a given forecast
shall be calculated as the rate of change occurring between year zero and year ten, as
reported in the sum of column ten, total consumption, of form FG1-1 plus colurmn
four, total volumes transported by respondent for on-system customers, of form FG1-
6.
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4901:5-5-01 Definitions.

The folowinedefinit v tothic chanter:

(A) "ATC" means available transfer capability-and-is-the-porti

4928 64 of the Remed -4 Codo

C) "Available system capability” means the instalied capability of all generati
the utility system i urchases.
"Ca bility" eans the net qeasonal demmmrai ratm of i ipmen

(E) "Certified territory” means the service area established for an electric supplier under
sections 4933 81 t0 4933.90 ¢ Revised Code.

(F) Demand-gide management” means those programs ot activities that are designed to
modify the magnimde and/or patterns of electricity consumption in a utility's service
atea by means of equipment installed or actions taken on the customer's premises.

the owner of a_major unhtv famhw W&&M

Code.

(E(H) “EE]"-means—Edison-eleetsicinstitute "Encrgy-price relationships” means the
calculated or observed effect on nggg load, load shape, or energy consumption
resulting from changes in the retail price of electricity or other fuels.

(B(1) "Forecast year," "year of the forecast,” or "year zero" means the year in which the
forecast is filed.

¢E3(J) "Forecast period” mesans year zero through year ten.
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H{K) "Integrated operating system” means a group of electric trapsmission owners or -
EBUYs—cleciric utilities who are members of a jointly or commenly operated system
as a single entity.

(L) "Integrated resource plan" means thst plan or gr_qg_r_a_m, estabhshed by a mon
subject to the require thi energy services in

cost-effective and reasonable manner consistent wnth the provision of adequate and
reliable service, which gives approprigte consideration to supply- m_dgn_laad_m

as0urce transmission istributon inves 1
ed demand and energy requirements

{M) “Internal foad" of a system means the summation of the net output of ity gencrators
plus the net of interconnection receipts and deliveries.

N)_"Interruptible load” means Joad iled or reduced at the supplier's
discretion or in accordance with a contractual agreement.

{GX(0) "Load" means the amount of power needed to be delivered at a given point on an
electric system,

P) "Load modification”" meaps i a -side management. &

efficiency, demand reduction, price responsive demapd, or demand response
program desipned to_influence customers' patterns of electricity use in order to

modify the utility's load shape.

"Load shape” means the distributi tal electricity demand measured

over time, usually expressed as a curve which plots megawatis § i

of occurrence, and illustrates the varyipg magnitude of the load during that time
period.

R) "Native load" of a system m the i 1 load minus intermupti 8.

(5) "Nonutility generation” means any source of electricity which is interconnected with

a utility's system, but is not exclusively owned by an electric utility.

¢H(T) "Peak demand" or “peak load” means the electric transmission ewnes-owner's or -
EDUs-¢lectric_utjlity's maximum sixty-minute integrated clock hour pative-lead—
predicted {or actuah) load for the year,

a i it A e 3 v = ) o _._:_ poRsumers-of-enery - nsivc
demand” means the prgg;gable respgnsg to changes in wholesale electricity prices of

electricity demand by consumers who are served at retail rates or prices that can vary
based on wholesale electricity prices or market conditions.
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V) "Renewable energy re * has the meaning set forth in division (A of

4978.0] of the Revised C

(W) "Reporting person” means any person required to file s long-term forecast report
under section 4935.04 of the Revised Code.

X) "Supniy-side resources” se resources that directly increase the amount of
electricity available for consumption i ility's certified territory.

&Y} "Transfer capability,” means the eepebﬂ&y—abﬁlty of the eieeme—tmnsmlssmn
owner-6—EDU's owner's system to deliver—e power—Tomt-¢ '
receipts-io-all-delivery-peinteniove power over 1;4 5 ﬁtem to another mteroonnected

transmission system or distribution urility while meeting all national standard
reliability requirements.

H)(Z) "TTC" means total transfer capacity end-is—the-am

te—a—&&lghbeﬁng—e«eﬂsel—esea-)as deﬁ th regio
standards and js the measure of the ability of the interconnected electric systems 10
reliably move or transfer pow over all transmission lines

or paths within the interconnectad electric systems,
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4901:5-5-02 Purpose and scope.

Administrative Cade.

(B) Unless otherwise directed by the commission. all reports shall be filed using such

forms as may be posted on the commission's web site. Such forms mav be changed

without further commission entrv and each reporti rson_sh
commission's weh site to obtain the current forms before filing a report.

C) The commission may, upon icatio a_motion fi waive

requirement of this chapter, other than a requirement mandated by statute, for good

gause shown.
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4901:5-5-03 Forecast report requirements for electric utilities and transmijssion

Dwners.

(A) Summary of the long-term forecast report.

The long-term forecast report shall contain a 3 ibi i utility!
forecast of loads and the resource pl t that loa shall incl

minimuni;

(1) The planning objectives.

(2) A summary of its forecasts of epergv and peak load demands and the key
assumptions or projections underlying these forecasts.

forecasy;

{1} The forecast must be based upon independent analysis by the reponting electric
transmission owner or electric utility. '

(2) The forecast may be based on those forecasting methods that yield the most

seful s to the electric transmission owner or electric utility.

(3) Where the required data have not been calculated directly, relevant conversion
factors shall be displayed.

(C) Special subject areas.
{1} The following matters shall specifically be addressed;
() A description of the extent to which the reporting electric ransmission owner

or_electric utility coordinates its load and resource forecasts with those of
other systems such as affiliated systems in a holding company group,

associated systemns in an ipte 0 s y
organizations, or other neighboring svstems,

A description of the manner in which such forecasts are ¢ inated an

problems experienced in efforts to coordinate forecasts.

¢) A hrief deserintj
preparation of the forecast.
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(2) No later than six months prior to the required date of submission of the forecast,
the commission may supply the reporting electric transmission owner or electric
utility:

(a) Copies of appropriaste commission or other state documents or gubll

statements that include the state energy policy for consideration in
preparation of the forecast.

(b) Such current energy policy changes or deliberations, which, due (o their
immediate significance. the commission determines to be mlevant f
specific_identification in the forecast (including but not li to_m
legislation, regulations, or adiudicatory findings)., The @ggnigg person
shall provide a_discussion of the i $ tors w i
taken these factots into account,

3) Existing y i ¢ i einand. res ' g
and policies of the reporting person, whxch support encrgy mnsmatnonandload
modification, shal]l be described along with an estimate of their 1mm

gnergy and peak demand and supply resources.

(4) Energy-price relatiopships:

a) To the extent possible, identify the relationshi w

consumption and describe how such changes are acc or i
forecast,

To the ext § c:f adem dfuncnon that wxl[ or v

components of forec st tation in l :
(1) A description of the forecast methodology employed, including:

2) Overs ogical framework chosen,

{b) Specific analytical technigues used, their purpose, and the forecast
component to which they are applied.

¢} The manner in which s
forecast.
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d) Where statistical techni Ve u
(i) All relevant equations and data
ii} The si { the standard error the esti and ize of the
forecasting error, associated with each relevant forecastin el

equation, this_information shall be included for each forecast at the

bottom of forms FE-D1 to FE-D6.
(i) A description of the technique.
(iv) The reason for choosing the technique.

v) Identification of significant computer software used.

(e} An explanation of how controllable and interruptible loads are forecasted and
how they arg treated in the total forecast,

(1) An identification of load factors or other relevant conversion factors and a
descripti ow the within the for

o) Where the methodolo t changed significant! m_the
previous year, a discussion of the rationale for the change.

a) For each significant assumption made in preparing the fo

iscussion of the basi e tion and the im it has on
forecast results. Give sources of the assumption if other than the reporting
person.

mnajor planncd mdusmg! expansion program in the area of service or other

need determined on a regional bagis).

(3) Database documentation. The responsibilities of the reporting person with regard
10 its forecast database are as follows:

(2) The reporting person shall provide or cause to be provided:
i) A brief descripti 1 data s d_in i forecast, both

internal and external_input and output, and a citation to the sources.
(ii) The reasons for the selection of the specific database used.




*** DRAFT ~ NOT FOR FILING ***

1t adjustments m

ity order 10 them for in the forecast, includin exten
practicable:

{a) The nature of the adjystment made.
{bj The basis for the adjustmept made,

(c) The magnitude of the adjustment.
b) If a hearing i held on in the current fi
reporting person shall provide to the commission in el ic formats or
other medium _as the commission directs, all data series, both input and
output, raw and adjusted, and ] equations used in the rati
forecast.
c) The reportin rson shall provide to the commission, on st

opies of all data sets used in making the forecasts

and_adiusted data in tan ta, and com l giptions of
any mathematical, techni statistical, or other model 1

preparing the data.

ii) A narrative explaiping the data sets and anv adjustments with the
data to adapt it for use in the forecast.
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4901:3-5-04 Forecasts for electric transmission owners.

(A) General guidelines,
The electric transmission owner shall provide or cause to be provided data on the use

of its transmission lines and facilities.

facilnies of e h —fi lovolts (k an Ve as d f'med bv the
commission. for year zero to year ten.

facxhtlcs of one hm]gm t_\ﬂg;g-ﬁvg ktlﬂglts{ V) and above as well as

substantial planned additions to, and replacement of existing facilities, as

define th ission for year ; ear ten.

(3) The reporting electric transmission owner shall be prepared to supply to the
commission on demand. additional data and maps of transmissiop lines and
tacilities.

(B) Transmission energy data and peak demand forecast forms.

The electric transmission owner's forecas {1 be submitted i € ic

prescribed by the commission or jts staff.

hours/vear data Actual - a thwn onform FE Tl The eloclnc

transmission owner shall indicate the total e.nergx 1t rccew_eg from all generating

sour their transmissio well as t 1
ener ived from all ing 3 connected to their syst

shall indicate the total eperey received at intercommections with other electric

tmnsmission owners within Ohjo as well as the total energy received from all its

'mte s, The electnc transmxssmn owne t

The elecmc transmission owner shall re n e total em:rgy dehvcnes for loads
within Ohio as well s to all load deliveries.

2) Electric _transmission ow file system seaso: ak load
forecasts: Actual ap L_SYys levels for s and
winter seasons as displ on form FE-T2, covering both native and internal

loads, as defined in the form.

specify in detaxl th | Jdology emr 0 ucemomhl forecasts of
energy and peak load for the current vear and one year in the future, The
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reporting electric transmission owner shall provide or cause to be provided
monthly information as required on the following forms:

{a) "Total monthly energy forecast" forecast information concemning monthly

eneroy f sts shall be provid twi n form FE-T3.

(b) "Monthly internal peak load forecast” forecast infotination congerning
monthl load forecasts shall ovided fo FE-T4.

¢) "Monthly energy transaction” rting electric transmission o shall

provide or cause to be provided monthly data on all energy received and

deliv for the twelve months of the mast recent vear for which

data is reported on the forms FE-TS5 and FE-T6:

(i} On form FE-TS part A, the electric transmission owner shall provide or
se 1o be provided month on_all ¢ i firm

i nonfi :
{a) From power plants directly connected to their transmission systent.
bk} Fr

{ii} On form FE-TS part B, the electric transmission owner shall provide or

Vi nthl eng iy under firm
nonfirm contract for th system and for deliv i i
Ohio:
q of power delivered to affili

b) The amount of nower delivered to other ponaffiliated inv
owned electric utilities,

¥

utilities.

t of power delivered to munjgi

(e} The amount of power delivered to federal and st lectric
agencies.

{f) The am f power delivered fo; istribution service.

(g) The total amount of power delivered,
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cause t Vi ly data on system losses and/or una

for energy by firm and nonfirm transmission service.
(4)_The reporting electric tnm.smiagion Qwner shall provide the following data on the

rating conditions of transmission owners syste t \
monthly peak for each month during the ent ye form FE-T6:
{a) The date and time of peak.
b) The Ws
(c) Any scheduled transmission outages on the system,
d) Any unscheduled transmission ou §

(e} Any emergency operating procedures in effect.
(C) The existing trangmission system,

] The re rtm le 'c ission wner sha]] v:de or causet o'

identify any transmission constrmm; and critical cnntmgencms wnh and wuhout

the power transfers to the neighboring companies detailed in _fo

FE-T8:

{a) A summary of the characteristics of existin smission lines shall
g as indicated in form FE-T7, characteristics of existing transmission
lines.

(b) A separate lietigg of substations for each line in cluded m form FE-T? shall
be sh icated in form FE-T8, summ f

(2) Each reporting electric transmission owner shall provide or cause to be provided

maps of its electric transmission system as follows:
{a} Ope schematic map of the transmission network,
{b) A map showing the actual , physical routing of the transmission lines,

oeo ic Iandmarks ma jor metm olitan _areas and th loca'

¢} Two copies of map described in h 2 js rule, for
commission us . scale. The eleciric transmission o
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may_jointly provide one set of maps 0 meet this require icipation
in the commission's joint mappin ject will m is iremen

(D) The planned transmission system.
The renortmg clectl ic transmlssmn owner shall provide or cause to I_:»_g m;ggggi 4

detaﬂed I ion O thc |anned el trlc tmnsnnssw

peaﬁcauom of glanned electric msmxssngg lines for:
(a) New lines requiring new rights-of-way.

b) Lines in which ity, either in t of nt, voltage
both, are scheduled 1o take place.

{c) Other changes iy transmission lines or rights-of-way, wglgh would be
considered as substantial additions. as defined in rule 4906-1-02 of the

Administrative Code.

as follows

a) An overl f the m s | uired i ; i rule

theg wﬂl tie_intp the cx1stmg s;gtcm, glanned lm g@ll be ;hm
1demlﬁedas:,uchandkeed1m FET9m rov: as_compl

and proposed facili ' s'.ubstltute for . Where
horizons make it impractical to compl}j fully with thp_data mlremfmts of

is rule. as many data e shall bc ravided wi
estim whi itional data will be av

(B) Two_copies of the above overlay, for commission use, on a_scale of

1:250,000. The electric transnnssmn owners may jointl vi nne S€
gverlays to i icipati )& conimission’
mappi iect wi is requi t.

{E} Substantiation of the planned transmission system.
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The reporting electric _transmission owner shall submit a substantistion of

transmigsion development plans, including:

1) Description an. weription di
transmission owner's t ission svstem in Ohio, one for the current
one as projected either three or five years into the future, and provide base case
load_flow _studies_on_computer disks in PSSE or P ormat_along with
transcription dia for the base case

2) A tabulation of and tr iptj ia s f resentative number of

contingency cases studied along with a brief statements concerning the results.

4) Adeguacy of th i mission owner's transmission system to withstand
natural disasters and overload conditions.

(3) Analysis of the clectric trangmission owner’s transmission system (0 pernit

wer interc ith peighboring s

{6) A diagram showing the electric transmission owner's import and export transfer

capabilities and i ifyi imiting element(s) durin ch
reportin Ti additi the reporti i mission o
provide a hstmg of ransmission loading relief (TLR) procedures called during

electric tranemmmg g gg[j§ y;gggm;gggn sye;em Fgr cach TLR gvent, thc
hsting shail mclude the maximum level, and the duration at the maximum jevel,

the last two seasons for ‘Whlch actual data are ava:lahle That llstmg mﬂ mglgiq

and the ma e jiments.

() A description_of any studies regarding_transmission system improvement,
nc]udmg, but not limited to, anz studies of _t.h_egotentlal for @ gg lme ]osscs,

thermal load
TESOUTces.

{8) A switching diagram of the transmission network.

) Regional and bulk power fremen

To avoid the inefficiencies associated with having each electric transmlssnon owiter

1t this data tnc transmlssmn owners may have thc r
rovided as soon as it be vi . Da Vi o the commissio
concernin ¢ electric transmissi ner’s existing and planned bulk power

transmission system (two hondred thirty kV and ahove) shall include the following:
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1) The most recent region

(2) A plan on the bulk power transmission network of the region in service {total

certified territ e companics in the region includin -of-state certified
territories) at the ti the 1t including j with adioining regi

(3) Regional transmission system power interchange matrix.

4} A transmission diagram 23 of the load W |
bulk power network of the region as i LS

(5) A plan of the bulk power transmission network of the reglgn (mchldmg_m[,gues
with ad oinin 1' f; 1t 8 commut
principal substations, one.ranng vohagw, and pro;ggggd_ sgmce datgg:.

6) A 11st and dla ram showm SHis smn co! ) Wi

G) To the e t information t in this rule i jtical e
infrastructur he 1 i rovide such _infi

commission's staff but redact ail such information before filing in the case docket.
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4901:5-5-03 Energy and demand forecasts for electric utilities.

(A) General guidelines.

(1) The rcp_grtmg Qerv.on shall provndc or_cause to be provided data on the use of the
2) The reportin on shall specify in detail the me lo
roduce monthly fi ts of encrey and for the t vear
year in the future,
3) The_reporting pe § upon est, supply to the commission wi

additional data and maps of distribution lines and facilities.

B) Distribution ene ak st farms,

commission ot its staff.

(1) Each electric utility shali file a cemﬁed temtory energy m; (megawatl-

hours/year). Each electric utili leted sets
of FE-D1 and FE-D2 forms;
a) FE-D1] shall contain data for only th i rtiont of the reporting el

ufility’s total certified territory.
(b) Electric utilities that are members of an integrated operating svstem and

Q On 4 5V§ basis s ~ tenl
2) Each electric utility shall file Ohio and system seasonal peak | and
forecasts: Actual and forecast s d levels for summer
winter seasons as displayed on forms FE-D3 and FE-DM4, as foljows:
a) FE-D3 shal| i ply the Ohio ion of the ing electric

utifity's total certified territory.,

Elctn ilities that a erpbe : : _ :
rated on 3§ stem basns shall also ﬁlc form FE-D4 for th t
ystem.
forecasts of en a loads.
The electric utility shall specify in detail the methodology empioyed to produce

monthly forecasts of energy peak load and resources for the current year and ope
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year in the futore. The reporting electric uti]igg shall provide or cause to be
provided monthly information as required on the following forms:

a) From FE-D3, monthly net en; I _ s

(b) Form FE-D6. monthly native and internal peak load forecasts.
(C) Substantiation of the planped distribution system.

The repotti ic utility shall submit

development plans, inclnding:

1) Load flow or other system analysis by v | he electric utilit
distribution svstem perfi inn Ohic, that identifies and consi of
the following:
aYAn overloadi istribution circuits i

(b) Any voltage variations on distribution circuits that do not comply with the
current versmn of the American Nggggﬂ S!ﬂn@ﬂ lggmmg ( 5!1

tandard as Iatcr gmcnded

Analysis iderati ed solutions to

paragraph (CY(1) of this rule.

and overload conditiops.
4 1 alﬁls and consndcratmn of any s studies mgmdgng distribution smgm

reducing line iosses ermal loach and low er 8 and
for improving access to alternative resources. '

5) A switching diagram of circints less th -five kV that are no
radial,
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4901:5-5-06 Inteprated resource plans for electric utilities.

A) The integrated resource plan shall contain a narralive discussion is of:

1) Anticipated t ical ¢ which may be ex to_influence the

reportin son's generation mix, use of enerpy efficie d peak-demand
reduction programs, availability of fuels, t of ation, use of al i

ENCIZY Fesources pursuant 1o section 4928.64 of the Revised Cod

used to store epergy for peak use.

(2} The availability and potential development of alternative energy resources
pursuant (o section 4928.64 of the Revised Code for geperuting electricity.

(3) Reseag_ch, develo;mlggt and ggmgnmtmn efforts relating to alternative energy

investigag'ons.

(4) The impact of environmental regulations on penerating capacity, cost, and
reliabili including precise quantitativ i istori
ursuant (o divisi r {(BY2}c) of section 4928. the
Revised Code,

(2) Texmal material not specifically required but of jmportance 1o the resource
forecast of the reporting utility may be included in the appropriate section.

(B) Existing generating system description.

1) The reporting person shall provide a brief summa jve of th
glectric generating svstem (which i iled in para h (EX1) of this rule

a hearmg 1s to be held on mc forecas; in the cg__rmt year, the ;gmnmg mmn

operatmg, mgm;gnaggg, g,gg fuel gxpense _of each mm for each vcar of thc

forecast peried. The commission may make exceptions to
good cause.

2} A summary of the ling, mutual assistance, and all a 5in

from and selling power and energy to other utilities or nonutility generators,
Wi

including costs and amounts, shall be vided and reconcil
information required in paragraph (EX2) of this rule,

(C) Need for additional electricity resource options.
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‘1) The reporti rson shall describe the pr rre followed in determining the
need for additional electricity resource options. All major factors_shall be
discussed. includin limited to!

(a) Systern load profile.

b} Maintenance irements of existing and planned units

(c) Unit size and availability of existing and planned units,

d) F ast un
(e) Electricity resource option uncertainty with respect to cost, availability,
cominercial in-service dates, and performance,
Lead ti { 5 i i tation of pl:
options,
Power i ith lectric & including consideration of the

ability to sell power.

b} Price responsi i icity, 1 i jnoi
the value of lost load assessments due to the voluntary implementation of
time differentiated pricing.

1) Repul i

but not limited to:
(i) Reliability measures used and factors including the selection

(iii) Economic analysis performed.

iv) Anv judgments applied.

pzm;cst_aﬂgguacv of the existing system in both the short- and long-teym.

(D) Integrated resource plan,
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options to_meet the base case projection of demand and total energy

reg;;ircments.

(2) A discussion of the electric utility's projecied system reliability shall be
presented. It shall include:

{a) A discussion of the future adequacy of the eleciric utility's projected system
in both the short- and long-term.

iscussi g uacy of ies in both the short- ¢
long-term. Additionally, the rting persen shall provide, for the fi t

iod, 2 description of its overall fuel procurement poligie dure.
A description of the systern's _fue i system's ic
source of fuel supply, and the percentage of fuel supply under contract shall
be included.

rate nng acts of the selected plan and alternative plans evaluatgd. The selection
of the shall demonstrate adeguate congideration of the risks, reliabili

uncertainties associated with the person's selected plan and alterpative plans, and
of other factors the electric utility deems appropriate.

The dcscgg tmn must be sufﬁcaemlx exphicit, dcmled and comgletc to a]lgw the

commission and other le ames 1o understand how the assessment

a) A dis i ision-makin riteria, and standards
emploved by the electric utility as it relates to the development of the
~ integrated resource plan.

b) A discussion of how Jan is consistent with the ove |

objectives of paragraph (A) of rule 4901:5-5-03 of the Administrative Code.
(c) A discussion of kev assumptions and judgments used in development of the

inte; res

reasongbleness of an inteprated resource ion wdl consldcr'

(a) The adequacy, reliability, and cost-effectiveness of the plan,
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b) Whether the methodology used to develop the valuates demand-si
mana; t programs and nonelectric utility generation on both sid
the meter in 2 istent with electric utility' i nd other

electricity resource options. At a minimum, the total resource cost test as
defined in rule 4901:1-39-01 of the Administrative Code, should be used to
determine the cost-effectiveness of demand-side management programs.

c) Wheth lan gives adequate considerati wing factors:

{i) Uncentainty in load forecasts and electricity resource option cost,

availability, and performance esti

(ii) Potential rate and customer bill impacts of the plan.

iii) Envin ta] im the plan and their a3socj

{iv) Other significant ecopomic impacts and their as_ggciated COStS.

v sts of ¢ an on the igl status of the

vi) Other strategic iderations includin xibility, diversity, the size
and lead time of commmitments. and lost © i

vit) Equity amonsg ¢u SSE5.

viii) The impacts of the plan over 4

{(d) Such other matters the commission considers appropriate,

E Elccmcz reaourcc fo ast fo The el

Forecast mfonnation concernin monthl loads and reso h vide

for two years on form FE-R1.

Facnlmes for the System.”
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(4) Long-term forecast requirements, The reporting person shal]l provide a ten-year
forecast which shall identify the _electricity resource options _ {including

urchased power) expected to be L t forecast system lev
identified in the peak load fogecast. The followin s shall be
provided.
a) Form FE-R4: "Actual Generating Capabilit dicat io Peak
Load."
(M) Form FE-RS; "Projected Generating Capability Changes To Meet Ohio Peak

Load.” A summary and reconciliation of the information given in form FE-
R 10 shall be provided by the completion of form FE-RJ,

{¢) Form FE-R6; "Electric Utjlity's Actual and Forecast Chio Pesk Load and
Resources Dedicated to Meet Ohjo k Load” Actual t

information co ing summer seasonal lo shatl

. provided for vears minus five through ten on form FE-R6.

d -R7; "Actual and Forec P: Load an
Dedlcated to Meet Svystem Peak Load." Actual and forecast informati
concemning summer seasonal Joads and resources shall be provided for ygm
minus five through ten on form FE-R7.

¢} Form FE-R8: "Electric Utility's Forecast Ohio Peak
Resources Dedicated to Meet Ohio Peak Toad”™ A d forecast
infi ion _concerning  winter _seasongl | sourees sl
rovided for vears minus fiv foom

Form FE-R9 "Actual and Forec em Peak ad and Res

minus ﬁve throush ien on FE- .

S) Plans for devclc ment f fac:lmes m iod. Inf ati

R10: Smnﬁcauons of Planned Electnc Generanon Facﬂmcs |

a} All info ) fac usw Wiﬂcomm i ing th
the forecast '- ' od [ shall be displayed.

b icable facility shall be keyed 1o the ¢ ity i 5€8 S
in form FE-RS, indicating the d_timing of additio

capability provided,
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In the Matter of the Adoption of Rules for
Alternative and Renewable Energy
Technology, Resources, and Climate
Regulations, and Review of Chapters 4901:5-1,
4901:5-3, 4901:5-5, and 4901:5-7 of the Ohio
Administrative Code, Pursuant to Amended
Substitute Senate Bill No. 221.

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Case No. 08-888-EL-ORD

ENTRY ON REHEARING

The Commission finds:

(1

2

C)

On July 31, 2008, Amended Substitute Senate Bill No. 221 (SB
221} was enacted to, among other things, substantially revise
Chapter 4928 of the Revised Code, to address energy efficiency
and alternative energy resources, renewable energy credits,
clean coal technology, and environmental regulations.

On April 15, 2009, the Commission issued its opinion and order
(April 15 Order) adopting three new chapters of the Ohio
Administrative Code (O.A.C.): Chapter 4901:1-39: Energy
Efficiency and Demand Reduction Benchmarks, Chapter
4901:1-40: Alternative Energy Portfolio Standard, and Chapter
4901:141; Greenhouse Gas Reporting and Carbon Dioxide
Control Planning. The April 15 Order also modified relevant
forecast rules contained in Chapters 4901:5-1, 4901:5-3, and
4901:5-5, O.A.C.

Section 4903.10, Revised Code, provides that any party who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any matters determined by filing
an application within 30 days after the entry of the order upon
the journal of the Commission,

On May 15, 2009, applications for rehearing were filed by the
Solid Waste Authority of Central Ohio (SWACOQ); the city of
Hamilton, Ohio; Industrial Energy Users-Ohio (JEU); the
Kroger Co. (Kroger); American Municipal Power-Ohio, Inc.
{AMP-Ohio); Constellation NewEnergy, Inc., Direct Energy
Services, LLC, and Integrys Energy Services, Inc. {collectively,
Competitive Suppliers); FirstEnergy Service Company, on
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)

behalf of affiliated companies FirstEnergy Selutions Corp.,
FirstEnergy Generation Corp., FirstEnergy Nuclear Generation
Corp, and FirstEnergy Nudear Operating Company
{collectively, FESA); the FirstEnergy Corporation operating
companies, Ohio Edison Company, Cleveland Electric
Iluminating Company, and Toledo Edison Company
(FirstEnergy); Buckeye Power, Inc. (Buckeye); Duke Energy
Ohio, Inc. {Duke); the Ohio Energy Group (OEG); the American
Electric Power Company operating companies, Columbus
Southern Power Company and Ohio Power Company (AEP);
the Ohio Consumer and Environmental Advocates (OCEA); the
Ohio Hospital Association and the Ohio Manufacturers’
Association (OHA/OMA); and the Dayton Power and Light
Company (DP&L). Memoranda contra were timely filed by
Kroger, AMP-Ohio, FESA, FirstEnergy, the Competitive
Suppliers, AEP, IEU, the Ohio Environmental Council (OEC),
OCEA, and Duke.

These parties raise a number of assignments of error associated
with the rules that the Commission adopted by the April 15
Order. In this entry, the Commission will address the
assignments of error raised, which we believe warrant
modification to the rules that we have adopted or where
further dlarification or discussion is needed. To the extent an
allegation of error is raised that is not directly addressed herein
or not incorporated in the rule modifications that we adopt, it
has been rejected. Consideration of the applications for
rehearing will be addressed under the relevant chapter and
rule sections as adopted in the April 15 Order.

Chapter 4901:1-39 Energy Efficiency and Demand Reduction Benchmarks

Rule 39-01 Definitions

©

@)

Rule 39-01 contains the definitions for Chapter 4901:1-39. We
first note that several clerical corrections have been made so
that the terms appear in alphabetical order.

39-01(E) Capital stock

Duke characterizes the definition of "capital stock” in 39-01(E)
as impossible to understand. The Commission notes that
“capital stock” is a term of art that describes the collective
aggregation of machinery and equipment requiring energy. In
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its “Assumptions to the Annual Energy Outlook 2008,” the
Energy Information Agency of the US. Department of Energy,
uses the term “capital stock,” noting that “[t]he energy
intensity of the new capital stock relative to 2002 capital stock is
reflected in the parameter of the technology possibility curve

estimated for the major production steps for each of the energy

intensive industries.”] The term “capital stock” refers to
equipment whose efficiency will be improved in order for an
electric utility to meet its benchmark. “Capital stock” includes,
but is not limited to, all boilers, motors, lighting fixtures, home
furnaces, and air conditioners.

39-01(I) Economic potential

The term "economic potential” which is now renumbered as 39-
01{G) has been corrected to delete the phrase “commercially
available” to be consistent with our definitions of “achievable
potential” and “technical potential,” and will now read as
follows:

"Economic potential" means the reduction in
energy usage or peak demand that would result if
all homes and businesses adepted the most
efficdent,—eemmereially —available; ~AND cost-
effective measures. Economic potential is a
subset of the "technical potential.”

39-01{L) Independent am evaluator

Several intervenors argue that the Comumission should atter the
definition of “independent program evaluator” in Rule 39-01(L}
to indicate that the Commission will choose the independent
program evaluator, thereby removing a potential conflict of
interest. DP&L argues that this provision is not a cost-effective
or appropriate approach. DP&L argues that this arrangement
sets up an inherently confrontational process, as each electric

utility will likely want to hire its own program evaluator, and if -

there are multiple evaluators for each electric utility, there will
be duplicative expenses and possibly conflicting sets of
recommendations. DP&L contends that this situation will
drive up costs and drain resources that could better be used to

www.eia.doe.gov/oiaf ive /aeol8/assumption/ind ustrial. html
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fund programs to achieve demand response and energy
efficiency savings. Instead, DP&L argues that if thereistobe a
consultant who is directed solely by staff, then the Comunission
should go through normal state of Ohio procurement
requirements necessary to hire such an individual. I the
Commission then wants to assess utfilities for the costs of that
consultant, it has the power to do so.

The Commission believes that the process for selecting and
hiring an independent program evaluator should thirror the
long-established process currently used to select and hire
external auditors in gas GCR cases and similar proceedings.
The Commission intends to rely on one independent evaluator
which is directed by staff. The Commission recognizes that
electric utilities will need to incude measurement and
verification (M&V) activities and budgets in their program
portfolio plans, and such prudently incurred costs may be
recoverable. In the instance where an electric utility has
already hired a consultant prior to the effective date of the
rules, and the electric utility’s consultant provides value to the.

- Commission or staff, the Commission will take that into

consideration when the electric utility seeks cost recovery.
Upon review of this provision, we have made the following
clarification to Rule 39-01(L): '

"Independent program evaluator" means the
person or firm hired by the electric utility at the
direction of the commission staff to measure and
verify the energy savings and/or electric utility
peak-demand reduction resulting from each
approved program and to conduct a program
process evaluation AS
DIRECTED BY THE COMMISSION. Such person shall
work at the sole direction of the commission staff,

DP&L also proposes that the “program process evaluation” -
should be performed once initially, and only performed
thereafter if there is reason to believe that a management audit
is necessary. DP&L contends there should be no form of
ongoing annual process review. The Commission rejects this
argument, The manner in which programs are implemented
on an ongoing basis is integral to their success. DP&L asserts
that in the context of Rule 39-05(C)(2)(c), addressed below, the
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electric utilities need flexibility to adjust programs quickly in
order to adapt to market conditions. We believe, however, that
ongoing process audits will assist the Commission in
determining the reasonableness of those adjustments when cost
recovery for such adjustments is contemplated.

39-01{0) Nonenergy benefits

OCEA argues that the Commission should adjust the definition
of “nonenergy benefits” in Rule 39-01(O) to incorporate a
standard method for calculating those benefits, namely, the
societal test, when evaluating the effects of externalities in
approving portfolio progiam plans. OCEA argues that the
societal test should be employed because it evaluates
parameters that are not taken into account under the total
resource cost test (TRC).

As noted above, this definition has been renumbered as Rule
39-01(P). The Commission believes that the definition of
“nonenergy benefits” should not be limited to societal benefits
that can be readily quantified and calculated using the societal
test. Under Rule 3903, electric utilities may propose and the
Commission may approve programs, including programs that
may not pass the TRC test, based on consideration of the
programs’ nonenergy benefits. Accordingly, the Commission
believes that changing this definition is unwarranted.

39-01{0D) Peak-demand benchmark

AEP argues that the use of the words “must achieve” in Rule
39-01(Q) and the corresponding language in Rule 39-05(C)
requiring an electric utility to report "its achieved energy
savings and demand reductions” do not comport with SB 221,
which refers to “... programs designed to achieve peak demand
reductions...” (Emphasis added). AEP contends that the peak-
demand reduction benchmarks should be met by virtue of
programs that are designed to meet them, whether or not peak
demand is actually reduced.

The Commission believes that the benefits of SB 221 cannot be
realized unless real peak-demand reductions are realized. The
baselines and benchmarks will be known in advance. The day-
ahead forecast demand will dictate whether, and the degree to
which, interruptions must be called or not called in order to
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achieve the benchmarks. If interruptible customers cannot
accept the prospect of being interrupted, service should be
sought under another tariff, supplier, or operations so as to
mitigate demand during peak hours. If the electric utilities
cannot rely upon interruptible customers to reduce peak
demand, they should seek to implement real peak-demand

- reductions through other means.

Rule 39-03 Program planning requirements

(13)

(14)

Rule 39-03 addresses program planning requirements for
electric utilities’ energy efficiency and peak-demand reduction
program portfolio plans. AEP argues that the detail required in
Rule 39-03 constitutes micromanagement of electric utilities in
their compliance efforts, and could potentially have a chilling
effect on the types of programs that may be considered by
electric utilities since even rejected programs would be subject
to review. '

The planning process provides for transparency and
meaningful participation by stakeholders in determining the
appropriate program mix and whether an electric utility is
doing all that it can. The Commission strongly believes in the
value of such public vetting. In such a context, after-the-fact
review of rejected programs will be minimized by publicly

reviewing programs in advance. '

In addition, Section 4928.66(AX2)b), Revised Code, allows the
Commission to adjust benchmarks due to regulatory,
economic, or technological reasons beyond an electric utility’s
control. Our belief is that the statutory benchmarks represent
the minimum requirement, and that a rigorous planning
process is the only way to determine whether better efficiency
can be achieved, or whether an electric utility has exhausted all
reasonable opportunities for achieving enetgy efficiency.

Duke requests clarification of the meaning of the requirement
in Rule 39-03(A)(1) to *survey and characterize the energy-
using capital stock” located within the electric utility’s certified
territory. Our intent is for the electric utility to survey and
estimate the number and various kinds of devices and
equipment using energy in its service area. In conducting the
survey, we expect the electric utility will be able to sort and
classify those devices by vintage and usage pattern (e.g., how
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many hours does equipment typically run in a particular end-
use sector or subsector), and by the corresponding levels of
efficiency as currently exist, The objective is to develop as keen
a sense as possible for the potential of energy efficiency to

conserve kilowatt-hours,

We note that some existing customer equipment or processes
may not fall into neat, generic categories such as motors or
lighting. The intent behind the provision is for electric utilities
to describe such equipment and processes to the best of their
ability in order to estimate how much energy use may not be
subject to deemed savings associated with readily
commercially available replacement technologies.  The
characterization process of all of the electricity use in an electric
utility’s service area will aid in the planning process, and will
assist the Commission and stakcholders in determining the
programs necessary to achieve maximum kilowatt-hour
savings and peak-demand reductions,

Rule 39-04 Program poxtfolio plan and filing requirements -

(15)

Rule 4901:1-39-04 addresses the requirements for electric
utilities’ comprehensive energy efficiency and peak-demand
reduction program portfolios. ~ AEP asseris that the
development of M&V guidelines and/or protocols is critically
important to ensuring that electric utilities collect the
appropriate data and plan programs, and are ultimately able to
meet their guidelines.

The Comunission is keenly aware of and sensitive to the
development of M&V guidelines, including a technical
reference manual of deemed savings for standard, off-the-shelf
measures, and for the process of auditing custom measures and
programs. We believe it is important that there be consistency
among electric utilities as to deemed savings to the extent that
there are no climate differences in play, and that a single set of
protocals apply to all.

There are, however, practical limitations to the rate at which we
can proceed. Therefore, we intend to initiate, a statewide
collaborative process to address both standard and custom
program situations. To this end, we have opened a docket,
Case No. 09-512-GE-UNC, and will be issuing an entry in the
near future in that docket, which will establish a process to
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develop protocols for the M&V of energy efficiency and peak
demand reduction measures and create a technical reference
manual. Additionally, to facilitate the design and filing of the
electric utilities” Rule 39-04 program portfolic plans, as well as
the review of such plans, the Commission and its staff are
creating a template for the program portfolio plans that will be
posted on the Commission’s website, To assist in the creation
of the template, a draft template will be issued for stakeholder
comment by a subsequent entry in a separate docket

Rule 39-05 Benchmark and annual status reports

{16)

(17)

Rule 39-05 identifies requirements for benchmark and annual
status reports. Duke requested clarification of the term “trend
analysis” included in Rule 33-05(C)(2)(a)(i). As used in this
rule, we mean a reasoned quantitative assessment of how
anticipated savings will be realized over future time periods.
To dlarify our intent of the rule, we will modify this provision
as follows:

The key activities undertaken in each program,
the number and type of participants, a
comparison of the forecasted savings to the
verified savings achieved by such program, the
magnitude of anticipated savings, and a trend
analysis fe# OF HOW ANTICIPATED SAVINGS WILL
BE REALIZED OVER the life of the program.

Rule 39-05(C)(2)(b) specifies the parameters of a report from an
independent program evaluator, including M&V of data from
the previous calendar year. Duke contends that more time is
required for the development of such a report, espedally for
studies that rely upon billing analyses that can require a full
year of load-impact results due to the installation of weather-
sensitive measures. Duke requests that the Commission
recognize that results from M&V studies should and will

evolve over time,

The Commission recognizes Duke’s concerns. We are
cognizant of the fact that complete verification may not occur
until one or two years after an electric utility files for recovery
of program expenses. Thus, we recognize that any annual
reconciliation pursuant to Rule 39-06 may be delayed until a
complete verification is available.
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We also clarify that the Commission intends that, to the
greatest extent practicable, annual reports should verify the
actual program impacts, which occurred during the calendar
year under review. When measures are implemented during a
year, only the savings from the time of implementation until
the end of the year count for purposes of meeting the
benchmark, Various arguments have been raised regarding the
impacts of partial-year measures, and that they should be
extrapolated to count as though the measure had been in place
for a full year.

We see verification issues with the approach of extrapolating a
partial year to a full year. We are, therefore, clarifying that the
measured and verified impacts of an energy efficiency measure
will be counted over a full year’s time. If that full year spans
two calendar years, the kilowatt-hour savings accrued in the
first year shall count toward the first year’s benchmark, and the
kilowatt-hour savings in the second year shall count toward the
second year’s benchmark.

As noted above, DP&L contends that a more streamlined
approach is necessary than that described in Rule 39-
05(C)(2)(c), so that electric ntilities have the flexibility to adjust
their program and funding mix as they learn what programs
and measures work well in their respective service areas.
DP&L is concerned that the regulatory lag created by this rule
could cause electric utilities to miss a benchmark.

DP&L’s arguments are well taken. The ability to adjust

programs in real time may improve overall performance and
may mean the difference between meeting a benchmark and
paying an assessment. This need for an efficient process of
adjusting programs and budgets must, however, be balanced
against the need for a public vetting process and Commission
oversight. We will, therefore, provide two levels of flexibility.
First, electric utilities can seek staff’s written approval to shift
furiding and/or change the program mix so long as the impacts
are less than 25 percent of the program portfolio budget for the
customer class. If program and/or budget allocation
adjustments exceed 25 percent of the program portfolio plan
budget, electric utilities will be at risk for recovery of
expenditures associated with program adjustments until such
time as the program changes or budget adjustments are
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approved by the Commission. Such approval may be
requested in the company’s next portfolio review under Rule
39-04(E), or in the annual benchmark status report proceeding
under Rule 39-05C). In any case, we will require that any
program adjustments be noticed to all parties in the proceeding
required by Rule 39-04(E} in which the program portfolio plan
was approved, and any party may file an objection and request
a hearing of the issues or a staff determination. Accordingly,

Rule 39-05(CX2) will be amended as follows:

@

(©)

Program performance assessment. Each
electric utility shall include a section in its
porifolio status report demonstrating
whether it has successfully implemented
the energy efficiency and demand
reduction programs approved in its
program portfolio plan. At a minimum,
this section of the annual portfolio status
report shall include each of the following:

L

A recommendation for whether each
program should be continued, modified, or
eliminated. = The eleciric utility may
propose alternative programs to replace
eliminated programs, taking into account
the overall balance of programming in its
program portfolio plan. The electric utility
shall describe any alternate program or
program modification by providing at least
the information required for proposed
programs in its program portfolio plan
pursuant to this chapter. An electric utility
may seek written staff approval to
reallocate funds between programs serving

the same customer class at any time,

provided that the reallocation supports the
goals of its approved program portfolio

- plan and is limited to no more than

twenty-five per cent of the funds available
for programs serving that customer class,
IN ADDITION, AN ELECTRIC UTILITY MAY
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CHANGE ITS PROGRAM MIX OR BUDGET
ALLOCATIONS AT ANY TIME, AS LONG AS IT
PROVIDES NOTICE TO ALL PARTIES IN THE
PROCEEDING IN WHICH THE FROGRAM
PORTFOLIO PLAN WAS APPROVED.

Several intervenors object to the limiting nature of Rule 39-
05(D), and to various complexities it creates regarding which
measures can be counted toward benchmarks, as well as when
they may be counted. We will clarify that the impact of
measures installed before a new technical standard takes effect
will be counted. However, the adoption of measures which, at
the time of their installation, were required by law or
regulation will not be counted. The Commission may,
however, address the program mix in the electric utility’s next
portfolio review proceeding, allowing for due process and
hearing, as provided by Rule 39-04(E).

We will also dlarify that the "double counting” prohibition in
Rule 39-05(D) narrowly applies to standards set by law or
regulation that create specific technical performance standards
and do not apply to general mandates or benchmarks for
energy efficiency and peak-demand reduction like those
contained in SB 221, Additionally, if federal energy efficiency
standards are adopted that are not technology- or device-
specific, but rather specify percentage savings objectives with
regard to a baseline, impacts from electric utility programs
should be counted towards both state and federal standards. If
such legislation is enacted, the Commission will provide
specific guidance on whether and how programs under this
rule shall be counted. We will, however, darify Rule 39-05(D)
as follows:

An electric utility shall not count in meeting any
statutory benchmark the adoption of measures
that are required to comply. with energy
performance standards set by law or regulation,

and—applicable— to—-specifie—devices—eor
technelegies,incduding, but not limited to, those
embodied in the Energy Independence and

Security Act of 2007, or an applicable building
code.

-11-
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With respect to Rule 39-05(E), DP&L argues that SB 221 permits
double counting of energy-efficiency impacts for both energy-
efficiency benchmarks and advanced energy benchmarks
because the definition of advanced energy benchmark includes
“demand-side management and any energy-efficiency
improvement.” We disagree. The requirements are separate in
the law, and not duplicative. In the absence of spedific
language allowing double counting of energy-efficiency
impacts towards both energy efficiency and advanced energy
benchmarks, we believe it is contrary to the purpose and policy

of 5B 221 to interpret the law permissively with regard to such

double counting.

Rule 39-06 Annual reports and commission verification report

(22)

(23)

Chapter 4901:1-39-06 addresses procedures for the review of
annual reports and the issuance of the Commission verification
report, IEU characterizes Rule 39-06 as unreasonable because it
provides no opportunity for parties to file comments on the
staff report.

While we acknowledge IEU’s concern, the staff report already
takes into account stakeholder comments on the substantive
content of the subject report. There are three opportunities to
comment on the achieved savings: (1) after the initial portfolio
status report is filed by the electric utility; (2} if the staff
recommends forfeiture; and (3) if staff does not recommend
forfeiture, but the Commission sets the matter for hearing. In
commenting on the electric utility’s portfolio status report,
stakeholders have an opportunity to support or disagree with
the electric utility’s description of implementation or
characterization of compliance or claimed achievements on a
program-by-program basis. We do not find it necessary to
mandate an additional opportunity for parties to file
comments, particularly since nothing would preclude a
stakeholder from requesting a hearing should circumstances
warrant additional review. We believe this provision affords

. all stakeholders a reasonable opportunity for due process.

With regard to Rule 39-06(B), OCEA argues that the law clearly
requires the Comumission to impose a forfeiture as a
consequence of an eleciric utility’s noncompliance with
statutory energy efficiency or peak-demand reduction

12
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benchmarks, but makes no express provision for the imposition
of remedial action,

The Commission recognizes the obligation to assess a forfeiture

in the case of unjustifiable noncompliance, but we believe the
law does not preclude this Commission from directing that
remedial or even preventive measures be taken under the
appropriate circumstances.

Rule 39-07 Recovery mechanism

24y

(25}

Rule 39-07 provides a process by which an electric utility may
request recovery of an approved rate adjustment mechanism
that will be reconciled annually. AEP contends that the
requirement that an electric utility's program portfolio plan be
approved prior to commencement of cost recovery should be
eliminated. AEP also argues that the Commission should
explicitly authorize carrying charges if it retains the regulatory
lag approach.

The Commission has no intention of preapproving cost
recovery for programs that have not yet been determined to be
reasonable and cost-effective. The issue of carrying costs will
be addressed on a case-by-case basis.

With respect to Rule 39-07(A)(1), Kroger advances a number of
arguments relating to transmission and distribution
investments that achieve energy efficiencies. First, Kroger
argues that an electric utility has an incentive to favor
investments in transmission and distribution energy efficiency
to the exclusion of customer end-use energy efficiency
investments.

We see no merit in this argument. As we have previously
stated in the April 15 Order, the energy efficiency benchmarks
represent the minimum energy efficiency savings required by
Section 4928.66(A)a)(a) of the Revised Code. As the
substitution of cost-effective energy efficiency for retail electric
service is, by definition, more cost-effective for consumers,
these rules are designed to require electric utilities to deploy all
cost-effective energy efficiency measures. Energy efficiency

minimum benchmarks accumulate to more than 22 percent by -

2025, The least efficient transmission and distribution systems
in Ohio lose far less than 22 percent of the energy generated. It
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appears, therefore, highly unlikely that utilities can even meet
the minimum benchmarks through transmission and
distribution energy efficiency investments to the exclusion of
customer energy efficiency programs. Even if the minimum
benchmarks could be achieved, the utility would have failed in
its obligation imposed within these rules to deploy all cost-
effective energy efficiency

Second, Kroger reasons that the recovery mechanism for
transmission and distribution energy efficiency investments
should be separate from customer energy efficiency program
expenditures because electric utilities will have a greater
incentive to invest in transmission and distribution energy
efficiency, than in customer end-use energy efficiency.
Moreover, transmission and distribution investment recovery
is available to an electric utility without a rate case. Kroger
argues that such separate recovery mechanism for transmission
and distribution energy efficiency investment should include a
demand charge, noting that costs imposed by customers for
transmission and distribution services are proportional to
customers’ demand for capacity.

Kroger’s arguments ignore an important mitigating phrase
included in Rule 39-07(A)(1) which states that recovery of
transmission and distribution energy efficiency expenditures is
limited to the extent the investment was made for energy
efficiency purposes. In addition, transmission and distribution
energy efficiency programs will need to go through the
planning and review processes in Rules 39-03 and 39-04. While
we note that the incentives and circumstances for transmission
and distribution energy efficlency investments are different

from customer energy efficiency investments, they are not so .

different as to warrant a separate cost-recovery mechanism.
Each transmission and distribution energy efficiency program
will be considered in the program portfclio plan proceeding,
and can be distinguished therein from customer energy
efficiency programs. Therefore, we decline to modify the rule
as suggested by Kroger. We will, however, correct a clerical
error, Rule 39-07(A)(2) has been modified as follows:

Mercantile customers who commit their peak-
demand reduction, demand response, or energy
efficiency projects for integration with the electric

-14-
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utility's ' programs may, jointly with the electric
utility, apply for exemption from such recovery as set
forth in rule 4901:1-39-08 of the Administrative Code.

Kroger posits that electric utilities will recover lost transmission
and distribution revenues associated with transmission and
distribution energy efficiency investments. '

We note that because the transmission and distribution energy
efficiency improvements are upstream of the customer’s meter,
there are no lost transmission and distribution revenues
associated with transmission and distribution energy efficiency
investments. These investments do not reduce kilowatt-hour
sales to customers as customer energy efficiency programs are
designed to do.

Duke requests clarification of whether the Commission will
entertain a partial exemption in Rule 39-07(A)(2). Given that
the rule does not limit the Commission’s discretion in
determining this issue, we see no reason to modify it at this
time. We intend to address the question of partial exemption
on a case-by-case basis. |

OCEA seeks clarification that mercantile customers must still
contribute to lost distribution revenues because mercantile
customers contribute to an electric utility’s lost distribution
revenues in the same way that other customers do.

To the extent lost distribution revenues result from any
customer energy efficency programs, including mercantile
customer programs, the electric utility may seek recovery.
With regard to the outcome of any such recovery that may be
granted, the Commission intends that mercantile customers
will be treated the same as other customers.

Rule 39-08 Commitment for integration by mercantile customers

(30)

Kroger argues that the communications requirernent in Rule
39-08(A)1) is vague and could lead to burdensome
requirements for det;il.

We will address any such burden on a case-by-case basis. We
will, however, clarify that the specific communications
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requirement applies to demand reductions that are not

pursuant to an electric utility program.

Several parties argue that mercantile customers should be able
to initiate their own proceedings to commit their customer-

sited capabilities for integration under Rule 39-08.

We agree that mercantile customers should be permitted to
initiate their own proceedings to commit their resources for
integration with utility energy efficiency and peak demand
reduction programs under Rule 39-08.
concerns, paragraphs A and B of Rule 39-08 will be modified as

follows:

(A)

(B)

A  mercantile customer MAY FILE, EITHER
INDIVIDUALLY OR JOINTLY WITH AN ELECTRIC

livision—ANINA)of seckion 4925.66—of—d
Revised Cede; to commit the customer's demand
reduction, demand response, or energy efficiency
projects for integration with the electric utility's
demand reduction, demand response, and energy
efficiency programs, PURSUANT TO DIVISION
(AX2)XD) OF SECTION 4928.66 OF THE REVISED
CODE. Such arrangement shall:

(1) Address coordination — requirements
between the electric utility and the
mercantile customer WITH REGARD TO
VOLUNTARY REDUCTIONS IN LOAD BY THE
MERCANTILE CUSTOMER, WHICH ARE NOT
PART OF AN ELECTRIC UTILITY PROGRAM OR
TARIFF, including specific communication
procedures

The application to comunit a mercantile customer
project for integration

- [T 1]
» H »
H 3 IOt eIt

rule,—which—may include a request for an
exemption from the cost recovery mechanism set

To address these
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! forth in rule 490%:1-39-08--4901:1-39-07 of the
Administrative Code....
(32) Kroger submits that since an electric utility receives the benefit

(33)

(39

of benchmark reduction, the electric utility should pay for the
cost of M&V required under Rule 39-08.

As discussed above, the Commission intends to employ a
similar process for approving independent M&V evaluators as
we have traditionally used in fuel audit cases. Although the
Commission ultimately selects the independent evaluator who
becomes answerable to the Commission, any such external
contractors are paid for by the electric utility and, as with the
Commission itself, the costs must ultimately become subject to
recovery from all ratepayers. Likewise, if an electric utility
retains a consultant o assist with M&V activities, and the costs
of such consultant are part of an approved budget, such costs
that are prudently incurred will be subject to recovery.

With regard to 4901:1-39-08(B), several parties objected to the
case-by-case approach and the burdensome detail associated
with approving exemptions for mercantile customers from the
energy efficlency rate mechanism. However, sufficient
information about equipment change-out i8 required to
measure and verify savings. Therefore, while we are sensitive
to the burden on mercantile customers, we believe it will be
most appropriate to conduct a case-by-case analysis before
granting an exemption, at least until a technical reference
manual for deemed and/or calculated savings can be
developed. Moreover, the Commission intends to use
electronic processing to lessen reporting. burdens and solicit
stakeholder input to streamline exemption application
processing where appropriate.

With respect to Rule 39-08(B)(3), Kroger argues that requiring
additional tracking mechanisms to verify the amount of energy
saved will increase the cost of a project, thus decreasing the rate
of return for implementing a project. Kroger notes that this
could result in otherwise beneficial energy saving projects not
being pursued by a mercantile customer because such projects
are no longer cost effective once the costs of regulatory
compliance are considered.

-17-
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Rule 39-08(B)(3) pertains only when a mercantile customer
applies to integrate its own effidency project into a utility
program, and seeks an exemption from paying its share of the
electric utility program costs. Where a mercantile customer
seeks to integrate a project that is outside of the utility's
tracking mechanisms, an accounting of incremental energy
saved and incremental peak-demand reductions is needed to
ensure the utility’s compliance with statutory benchmarks.
Customers, however, should recognize that insufficient
documentation may result in delay or denial of an exemption.
We also note that, as discussed above, the Commission will be
developing a technical reference manual for M&V of savings,
which may better address practical or specific tracking
concerns,

Numerous parties commented on the requirement included in
Rule 39-08(B)}(4) that only those kilowatt-hours that are

incremental to “industry standard new equipment or practices

to perform the same function” shall count in the calculation of a
mercantile customer’s kilowatt-hour savings.

We are not persuaded by comments that the gross amount of
savings between replaced and replacement equipment should
count.

Several parties also argue that, under Rule 39-08(B){4), on-site
generation facilities should be allowed to be counted as peak
demand-reduction measures for mercantile customers. We
note that many customer-sited generation technologies will
count under the renewable or advanced categories. We will
consider other customer-sited generation technologies on a
case-by-case basis, and may further address these issues in the
development of the technical reference manual discussed
above. '

IEU objects to the requirement of Rule 39-08(B)(4)(b) that an
electric utility’s annual benchmark report recognize the
diminishing effects of evolving technologies or equipment
degradation. IEU argues that SB 221 contains no provision that
permits such a diminution of efficiency savings over time.
Additionally, IEU posits that Rule 39-08(B)}4)b) is
unreasonable inasmuch as it arbitrarily presumes diminishing

18-
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returns and omits any specification on how this alleged
degradation is to be derived.

A degradation effect exists both in terms of actual efficiency
and in terms of the advancing state of the art, as better and
mare cost-effective equipment becomes available. We will,
publish M&V procedures in the technical reference manual
discussed above that provide a calculation of the degradation
factor.

Kroger suggests that Rule 39-08(B)(6) be deleted, arguing that
the Commission should only require a general listing of a
mercantile customer’s energy savings projects.  Kroger
contends that there is no legitimate need for a mercantile
customer to provide the cost of its energy savings programs.

In order to establish that a measure meets the TRC test, one
must know the cost of such measure. Moreover, Kroger makes
no compelling argument for treating mercantile energy
efficlency measures any differently than electric wtility
sponsored energy efficiency measures. And since all cost-
effective, energy efficiency measures should be pursued, cost of
mercantile customer projects are relevant to the Commission’s
inquiry. As noted above, incomplete information in an

application to commit customer-sited programs for integration °

into utility programs will risk delay or denial of such
commitment and any associated exemption from a rate
mechanism. Programs that do not meet the TRC test will be
considered on a case-by-case basis, and may rely on nonenergy
benefits in order to be approved as part of a program portfolio
plan or an application to commit for integration.

Chapter: 4901:1-40 Alternative Energy Porifolio Standard

Amendments in HB 2

(39)

On April 1, 2009, Governor Stickland signed into law Amended
Substitute House Bill No. 2 (HB 2), which amends Sections
4928.64 and 4928.65, Revised Code, with respect to the
definition of alternative energy resources and the calculation of
a renewable energy credit (REC) to be derived from certain
generating facilities. =~ These amendments, which become
effective on July 1, 2009, add as a possible category of
alternative energy resources any renewable energy resource

=-19-
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created on or after January 1, 1998, by the modification or
retrofit of a generating facility placed in service before January
1,1998.

HB 2 also modifies the SB 221 requirement that one REC equals
one megawatt-hour of electricity derived from a renewable
energy resource. HB2 will allow more than one REC to be
created for each megawatt-hour of energy produced by an
Ohio generating facility of 75 megawatts or greater that has
committed by December 31, 2009, to modify or retrofit its
generating unit or units to enable generation principally from
biomass energy by June 30, 2013. Specifically, the act provides
that the energy so generated cannot equal less than one REC
and can equal more, based on a formula. The REC value is
obtained by multiplying the actual percentage of biomass
feedstock heat input used to generate such megawatt-hour by
the quotient obtained by dividing the then-existing alternative
compliance payment by the then-existing market value of one
REC.

At least one Ohio utility is planning such a facility. In an April
1, 2009, press release, First Energy Corporation announced
plans, which require federal approval, to convert two
generating units at its RE. Burger plant in Shadyside, Ohio
from coal-fired to principally using biomass feedstock for
energy generation.2

(40) As the HB 2 amendments will become effective on July 1, 2009,
before the Commission’s rules in this proceeding become
effective, changes to Rules 40-01(CC), 40-04(A)10), and 40-
04(E) are necessary to conform the definition of a REC and an
eligible alternative energy resource with the new statutory
language. These changes will be specifically addressed in
considering the respective rules below.

Green Pricing Program & REC Issues

(41) Both AEP and DP&L. raise issues with respect to green pricing
programs and the RECs associated with them. DP&L believes
that RECs purchased by customers under its green pricing
program should count towards an electric utility’s compliance

2 See, Final Bill Analysis of HB 2 under Public Utilities Commission, Alternative energy at
hip:/ /www Isc.state.oh.us /analyses128/09-hb2-128 him,
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with the alternative energy portfolio standard (AEPS)
requirements under Section 4928.64, Revised Code, while AEP
argues that unused RECs purchased under its green pricing
program should be eligible for inclusion in the electric utility’s
AEPS report.

The use of RECs purchased and consumed under an electric
utility’s separate green pricing program for that utility’s AEPS
compliance would constitute double~counting of these RECs in
violation of Rule 40-04(D)(4). The electric utility’s green pricing
programs were optional, customer-spensored programs to
support renewable generation. It would be deceptive to these
customers who voluntarily purchased green pricing blocks
monthly under the green pricing programs to have these RECs
also diverted to support electric ufility compliance with the
AEPS. If, however, an electric utility purchased RECs as part of
its green pricing program, and those RECs were never
subscribed by customers (i.e., not consumed), those RECs could
be applied toward AEPS compliance provided. that such RECs
satisfy all the requirements in Chapter 4301:1-40,

DP&L contends that electric utilities should be able to seek a
waiver if REC prices are high but are still within the three
percent cost cap.

The statute contains two provisions by which an electric utility
or electric service company may be excused from meeting a
required benchmark, that being force majeure or reaching a
cost cap. There is no additional statutory direction concerning
the scenario proposed by DP&L. Unless a cost cap is triggered
or an event of force majeure can be proven, the Commission
would expect the benchmarks to be realized.

Rule 40-01 Definitions

(43)

40-01(F) C1 nolo

The competitive suppliers argue that the term “clean coal” used
in this definition should be amended to refer to “processed”
rather than “clean” coal.

The Commission disagrees with this recommendation, as
“clean coal technology” is the language that appears in Section
4928.01(A)(34), Revised Code.

21-
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40-01(G) Co-firing
(44) OCEA argues that any co-firing application must also consider

(45)

the efficiency of the boilers. It is OCEA’s position that certain
boilers are not as efficient when utilizing some portion of
biomass feedstock, for instance, and this efficency should be
considered.

The Commission does not support this recommendation in the

context of the AEPS requirements. The statutory definition in .

Section 4928.01(A)(35), Revised Code, does not require a
consideration of boiler efficiency. Accordingly, we will not
change the “co-firing” definition.

40-01(1) Deliverable into this state

Multiple parties commented on the definition of “deliverable
into this state.” While their specific arguments varied, the
central theme was that the parties believe it is unnecessary to
require a demonstration of deliverability for faclities lecated
within PJM or MISO territory. The required load flow and/or
deliverability studies are characterized as unnecessary,
burdensome, costly, and of little to no value. Tt was also
mentioned that RECs from a wider geographic range may
include less expensive renewable cptions. Proposed solutions
included a rebuttable presumption of deliverability, the
development of a generic staff analysis of deliverability from
various locations, and, most prominently, an assumption that
any resource within PJM or MISO be considered deliverable,

The Commission continues to believe that it is inappropriate to
offer a blanket presumption of deliverability for any and all
facilities within PJM or MISO. The rule as currently drafted
reflects a reasonable balance between regulatory efficiency and
maintaining the deliverability requirement explicit under
Section 4928.64(B)(3), Revised Code. The rule does not
automatically prohibit participation by facilities in certain
geographical locations and, therefore, it does not necessarily
limit access to certain resources that may be competitively
priced. -

The required load flow study and/or deliverability study
required of facilities in noncontiguous states is expected to be
part of a one-time review. The study need only demonstrate
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(46)

(47)

that some portion of the facility’s generation is capable of being
physically delivered to the state. Upon reconsideration, this
definition will be revised to read as follows:

“Deliverable into this state” means that the
electricity originates from a facility within a state
contiguous to Ohio. It may also include
electricity originating from other locations,
pendmg a demonsttahon by-an-electrieutility oF

that the electricity could
be physically delivered to the state.

40-01(1) Distributed generation

OCEA suggested a modification to the definition of
“distributed generation” to more clearly indicate that
ownership of the equipment does not determine eligibility. In
particular, OCEA suggests language to more clearly
incorporate systems owned by the customer or a third-party.
SWACO also requests that the definition be amended to
include systems that are attached to the electric grid but
perhaps not capable of supplying electricity to the system
based solely on on-site generation versus usage {i.e., no excess).

This definition is silent on the issue of equipment ownership
and, therefore, is not limited exclusively to customer-owned
equipment. A third-party arrangement, as hypothesized by
OCEA, would not be precluded from consideration. The
Commission agrees with the revision suggested by SWACO
and has revised the definition accordingly, to read as follows:

"Distributed generation means electricity
production that is on-site and is espable—of

supplying—enaergy CONNECTED to the wutility
- distribution-systemrELECTRICITY GRID, -

40-01§M1 Double counting

Numerous comments were submitted regarding the definition
of “double counting.” The electric utilities argue that efficiency
efforts under Section 4928.66, Revised Code, should also satisfy
advanced energy requirements under Section 4928.64, Revised
Code. They argue that the statute does not expressly contain
any explicit prohibition against counting the same energy
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efficiency or peak-demand reduction program savings against

both energy efficiency requirements while also counting.
toward AEPS compliance. Such double counting should be -

permitted, they claim, to reduce overall compliance costs and
thereby benefit ratepayers, DP&L also requests that language
be added to the rule addressing the coordination of potential
federal alternative energy requirements.

AEP also argues that peak-demand reductions associated with
certain renewable technologies should be recognized under
Section 4928.66, Revised Code, while the renewable facility
itself would count toward AEPS compliance under Section

4928.64, Revised Code. AEP acknowledges, however, that

efficiency gains would not count under both sections as the rule
is currently structured.

As discussed at pages 28-29 of our April 15 Order, we believe
that it would be inappropriate to count efficiency efforts under
both Section 4928.66, Revised Code, and the advanced energy
requirements under Section 4928.64, Revised Code. No new
arguments have been raised on rehearing. As stated in the
order, this Commission does not believe it is appropriate to
recognize the specific benefits of these activities under both
requirements simultaneously. |

40-01(T) Fully-aggregated RECs

IEU, AMP-Ohio, and the Competitive Suppliers seek rehearing
to remove the requirement that RECs must be fully aggregated,
arguing that disaggregated RECs may be cheaper and,
therefore, could lower compliance costs. AMP-Ohio suggests
this definition should be amended to allow the portion of a
REC associated with greenhouse gas destruction (ie, via
flaring or other combustion) to be separate from the portion of
the REC associated with the generation of renewable energy.
AMP-Ohio also requests that the nitrogen oxide (NOx) set-
aside allowances associated with a renewable facility be
recognized separately from the REC.

Section 4928.65, Revised Code, discusses the use of RECs but
does not expressly address the issue of aggregation. The
parties requesting rehearing on this topic all advocate a less
stringent definition than that adopted by the Commission.
While we are not ruling on the merits of allowing NOx set-

-24-
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(49)

(50)

aside allowances allocated to renewable facilities as part of the
state’s NOx Budget Trading Program to be separated from the
REC at this time, any party may seek a waiver of a Commission
rule that will be decided on a case-by-case basis. With respect
to disaggregating the potential carbon offsets from a REC, the
Commission will revisit this rule in the event that state or
federal carbon mandates are enacted.

4001 ¢ en

DP&L believes the definition of “geothermal énergy” is not
appropriate given the resources in the region, and proposes a

'new definition, IEU also contests the proposed definition and

argues it needs to include other applications that do not
necessarily result in the generation of electricity.

The Commission does not believe that a change to this
definition is warranted. To the extent that other electricity-
generating applications of geothermal technology are being
considered, the Commission will be processing applications for

resource qualification as part of the certification process -

initiated in Rule 40-04(F). Further, Rule 40-04(G3) provides a
mechanism by which the Commission may classify a new
technology or additional resource as an advanced or a REC.

40-01{(CC) Renewable energy credit

JEU argues that the Commission should use the statutory
definition for “renewable energy credit” in Section 4928.65,
Revised Code, which does not contain any restricion on
aggregation. IEU contends that it is therefore unreasonable to
include such language in the rule.

As previously discussed, the Commission does not believe that
the lack of an express statutory directive prohibits us from
adopting reasonable regulations for the aggregation of RECs.
We, therefore, reject TEU's argument, but will modify this
provision to reflect the HB 2 amendments so as to conform this
definition with the newly amended statutory language
described above, as follows:

"Renewable energy credit" means the fully
aggregated environmental atiributes associated
with one megawatt-hour of electricity generated
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by a renewable energy resource, EXCEPT FOR
ELECTRICITY GENERATED BY FACILITIES AS
DESCRIBED IN PARAGRAPH {E) OF RULE 4901:1-40-04
OF THE ADMINISTRATIVE CODE.

Rule 40-03 Requirements

(1)

(52)

(53)

40-03(A)2)(a) In-state provisions

AEP argues that the in-state provision should not apply on an
annual basis, but rather only by 2025. AEP believes that
enforcing this requirement on an annual basis is not supported
by the statutory language and reduces compliance flexibility.
AFP concludes that an in-state provision, if applied annually,
should recognize the current availability of renewable
resources in Ohio.

DP&L argues that the in-state provision does not apply to the
solar carve-out, but rather to the overall remewable
requirement. DP&L requests that the rule be adjusted to reflect
this consistent with SB 221.

The city of Hamilton and AMP-Ohio also believe this language
needs to be modified to recognize edditional hydroelectric
facilities as “in-state resources.” Specifically, they suggest that
the rule be amended to recognize in-state hydroelectric
facilities “within or bordering this state or within or bordering
an adjacent state.”

The Commmslon declines to adopt the proposed changes to
this rule. The annual in-state provision, both for solar and non-
solar renewable energy resources, is consistent with the
statutory benchmark design and objectives. With regard to the
comments of AMP-Ohio and the city of Hamilton, the
Commission believes that the rule in its current form accurately
reflects the statutory provision in terms of what constitutes an
in-state hydroelectric facility.

40-03(A)(3) Bypassabilify of compliance costs

DP&L contends that this provision is too broad and should be
amended to reflect the possibility for a nonbypassable
surcharge pursuant to Section 4928.143, Revised Code. Section
4928.64(E), Revised Code, provides:

-26-
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(54)

(3)

All costs incurred by an electric distribution
utility in complying with the requirements of this
section shall be bypassable by any consumer that
has exercised choice of supplier under section
4928.03 of the Revised Code.

We believe that Rule 40-03(A)(3) is consistent with this
statutory language and should not be revised. The
Commission does, however, acknowledge the statutory
language referenced by DP&L in its comments. By virtue of
being recovered through a nonbypassable surcharge, as
permitted by Section 4928.143, Revised Code, those particular
costs would not be considered compliance costs in the context
of Section 4928.64, Revised Code. Therefore, it would not be
appropriate to address these costs under Rule 40-03(A)3).

40-03(B)(1) Electric utility baseline calculation

OCEA argues that the baseline should not be a function solely
of standard service offer sales, but rather should also include
other types of sales, such as special contracts and reasonable
agreements. OCEA argues that limiting the baseline to
standard offer sales is inconsistent with SB 221 and serves to
reduce the baseline calculation.

Section 4928.64(B), Revised Code, specifies that the generation
provided by electric utilities from alternative energy sources be
a portion of the electricity supply required for its standard
service offer and, therefore, sales outside of the standard
service offer sales may not be included in the baseline
calculation. To the point raised by OCEA, standard service
offer sales would include sales under special contracts or
reasonable agreements and, therefore, these sales would be
part of the baseline calculation.

40-03(C) Portfolio standard planning document

DP&L contests this requirement, particularly as it pertains to
timing. Given the number of filing requirements due on April
15, DP&L suggests staggering the filing requiremenis or
requiring biennial filings for longer-term planning documents.
The competitive suppliers argue that a 10-year planning
horizon is unrealistic given the uncertainties in their operations
and, therefore, suggest a one-year planning horizon for electric

~27-
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service companies. FirstEnergy objects to the imposition of any
planning document as unduly burdensome, costly, and not
required by the statute.

The Commission does not find merit in the arguments raised
on this topic and will retain this provision in its current form.
We believe this particular requirement is important for our
review of Ohio’s progress in meeting statutory AEPS
requirements.

Rule 40-04 Qualified resources

(56)

(57)

40-04(AX(8) Storage facility qualifications

FirstEnergy argues that this definition is unreasonably narrow
and not consistent with SB 221. FirstEnergy contends that such
an interpretation fails to recognize the true value of storage
facilities in a renewable context, and any lumtmg language
should be deleted.

The Commission agrees that a storage facility, depending on its
application, may offer energy management, reliability, and
power quality benefits in the ability to store off-peak
generation for use during peak periods. However, electricity
storage does not automatically constitute a renewable energy
resource unless the eleciricity storage is achieved by the use of
renewable electricity generation. Accordingly, we decline to
adopt the proposed modification.

40-04(A)(10) & 40-04(E) HHB 2 Amendmenis

As discussed above, this rule will be modified to reflect the HB
2 amendments in two places. The first modification is the
addition of a new subsection (10} to Rule 40-04{A), as follows:

The following resources or technologies, if they
have a placed-in-service date of January 1, 1998,
or after, are qualified resources for meeting the
renewable energy resource benichmarks:

%%

(10) A RENEWABLE ENERGY RESOURCE CREATED ON
OR AFTEK JANUARY 1, 1998, BY THE MODIFICATION
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OR RETROFIT OF ANY FACILITY FLACED IN SERVICE
FRIOR TO JANUARY 1,1998.

The second change is the addition of a new paragraph 40-04(E),
which reads as follows:

FOR A GENERATING FACILITY OF SEVENTY-FIVE
MEGAWATTS OR GREATER THAT IS SITUATED
WITHIN THIS STATE AND HAS COMMITTED BY
DECEMBER 31, 2009, TO MODIFY OR RETROFIT ITS
GENERATING UNIT OR UNITS TO ENABLE THE
FACILITY TO GENERATE PRINCIPALLY FROM
BIOMASS ENERGY BY JUNE 30, 2013, THE NUMBER OF
RECS PRODUCED BY EACH MEGAWATT-HOUR OF
ELECTRICITY GENERATED PRINCIPALLY FROM
BIOMASS ENERGY SHALL FQUAL THE ACTUAL
PERCENTAGE OF BIOMASS FEEDSTOCK HEAT INPUT
USED TQ GENERATE SUCH MEGAWATT-HOUR
MULTIFLIED BY THE QUOTIENT OBTAINED .BY
DIVIDING THE THEN-EXISTING UNIT DOLLAR
AMOUNT USED TO DETERMINE A RENEWAELE
ENERGY COMPLIANCE PAYMENT AS PROVIDED
UNDER DIVISION (C)(2)(B} OF SECTION 4928.64 OF
THE REVISED CODE, BY THE THEN-EXISTING
MARKET VALUE OF ONE REC, BUT SUCH
MEGAWATT-HOUR SHALL NOT EQUAL LESS THAN
ONE CREDIT,

40-04(C) Mercantile customer-sited resources

The Competitive Suppliers contest this section of the rule in
that it limits the use of mercantile customer-sited resources to
electric utilities only. They argue that competitive providers
ought to also be able to utilize such resources since they too
have requirements under the AEPS. IEU also contests the
“double counting” aspect of this rule. IEU argues that
mercantile resources should be permitted to count towards
both the energy efficlency and peak-demand reduction
caommitments in Section 4928.66, Revised Code, and the
advanced energy requirements in Section 4928.64, Revised
Code. ‘

The Commission rejects the arguments raised because we
believe it is appropriate to restrict this particular provision to
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(60)

use by electric utilities since it is the electric utilities” systems
into which the resources would be integrating. Fowever, we
note, as discussed more fully below, that Rule 40-04(DX1)
provides a mechanism by which electric service companies can
use RECs from mercantile customer-sited resources.

40-04(D} REC eligibili

IEU contests this language as it pertains to mercantile
customer-sited resources, indicating that such resources should
not be bound by the terms of Rule 40-04(A), partlcularly the
placed in-service date.

The Commission acknowledges that mercantile customer-gited
resources need not meet the January 1, 1998 placed in-service
date, provided that the resource is also committed for
integration into an electric utility’s demand-response, energy
efficiency, or peak-demand reduction program. This provision
is conveyed in Rule 40-04(C) and has been retained. The
language in question above addresses mercantile customer-
sited regources that have not been integrated into the electric
utility’s programs previously described. Adding this language
to Rule 40-04(D)1) provides greater opportunities for
mercantile customer-sited resources to participate, rather than
limits them, as implied by IEU. Therefore, the Commission
dedlines to modify Rule 40-04(D)(1).

FirstEnergy argues that the deliverability requirement does not
apply to RECs and, therefore, should be removed from the rule
as this deliverability limitation will increase compliance costs.
Similarly, both the city of Hamilton and AMP-Ohio argue that
Section 4928.65, Revised Code, does not include a placed in-
service date provision and, therefore, it is inappropriate to
apply a placed in-service requirement on RECs. They argue
that placed in-service is not a relevant consideration for RECs.

The Commission believes that Section 4928.65, Revised Code,
must be read in the context of the preceding Section 4928.64,
Revised Code. Accepting RECs without any congideration of
deliverability or placed in-service, as argued by these parties,
would essentially nullify much of Section 4928.64, Revised
Code. In addition, Section 4928.65, Revised Code, makes
specific reference to the renewable energy and solar energy
resource requirements in Section 4928.64(B)(2), Revised Code,
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further reinforcing the appropriateness of interpreting these
sections in concert.

With respect to Rule 40-04(D)(2)(c), Duke requests guidance on
how another tracking system would be recognized by the
Commission. The rule permits participation in an alterative
attribute tracking system that has been approved by the
Commission, other than PJM's generation attributes tracking
system or MISO's renewable energy tracking system. Such
participation may be accomplished by filing an application
requesting approval for the use of the alternative tracking
system. For clarification, this provision will be modified to
read as follows:

(2) To use RECs as a means of achieving
partial or complete compliance, an electric
utility or electric services company must be
a registered member in good standing of at
least one of the following:

(a) -The PJM's generation attributes
tracking system.

() The MISO's Arenewable energy
tracking system.

(©) Another credible tracking
system subseguently-approved

for use by the commission.

40-0H4DX3) REC life

Duke argues that this language should be modified so that
RECs have a 5-year life from the time that the associated
electricity is generated. They believe this would clarify the
regulatory treatment for forward purchases and would also
eliminate the potential for RECs with an infinite life.

The Commission finds no reason to modify Rule 40-04(D)(3)
given our interpretation of Section 4928.65, Revised Code. In
terms of forward purchases, we believe that the 5-year period
would commence when the purchaser received the RECs.

~ Starting the 5-year clock at the time a forward purchase is
- entered into could potentially result in the future stream of
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RECs expiting before the RECs are even generated, which
seems to be an unreasonable result,

40-04(D)(6) RECs from no earlier than July 31, 2008

IEU and FirstEnergy contest this provision as not supported by
the statute. IEU and FirstEnergy refer to Section 4928.65,

Revised Code, in concluding that the Iuly 31, 2008, requirement
is unlawful and unreasonable.

The Commission finds it unreasonable to give credit for RECs
generated prior to the effective date of SB 221, given that the
statute does not expressly permit the use of RECs associated
with electricity generated prior to the effective date of the law.
Therefore, we conclude that this provision is not inconsistent
with the statute, and that the recognition of older RECs is
inconsistent with the purpose of the legislation.

40-D4(E) Resource certification

(63)

We first note that, due to the addition of a new provision to
reflect the HB 2 amendments, this paragraph will be
renumbered as Rule 40-04(F).

OCEA suggests that this process should be expedited for
certain types of resources where a more streamlined review
may be acceptable. DP&L argues that a 60-day timeframe is
not realistic given the way the REC market operates, with a
need for a quick turnaround when evaluating potential
transactions. DP&L also believes that, given where we are
already in 2009, a certification process could lead to even
greater regulatory delays. DP&L suggests that waivers for 2009
and perhaps 2010 may be necessary depending on when the
certification form is made available,

IEU interprets Rule 40-04(E) as potentially not applying to
stand-alone generators, separate from a compliance plan, and
concludes that this falls short of the statutory requirement. JEU
believes the proposed certification process is unnecessary as
qualified resources are already defined in the statute. IEU
contests the value of the certification process in that the rules
indicate that such certification does not convey a Commission
position on compliance and/or cost recovery.
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(64) With regard to the OCEA argument, the Commission has
elected to not specify a streamlined process for particular
resources. However, the rule, as currently designed, would not
prohibit the Commission from issuing a certificate in less than
60 days. The rule will be revised to clarify the appropriate
timeframe for persons seeking intervention and ensure due
process.

In response to IEU, we believe that the certification process
does apply to stand-alone generators. In fact, the Commission
expects stand-alone generators to constitute a significant
percentage of applicants. These facilities may seek certification
well in advance of entering into negotiations with potential
buyers, with such an approach alleviating the potential delays
implicit in DP&L’s comments.

The certification process will focus largely on three statutory
criteria: (1) the resource/technology employed, (2) the placed
in-service date, and (3) deliverability. Verifying that these
three considerations are satisfied will ensure that the resource
or technology is consistent with the requirements of the
alternative energy portfolio standard.

Accordingly, the process under this provision will be modified
to mirror that recently adopted by this Commission for special
arrangements under Chapter 4901:1-38, O.A.C,, to read as
follows:

(E) An entity seeking resource qualification shall fisst
apply-FILE AN APPLICATION for certification of its
resources or technologies, UPON SUCH FORMS AS MAY
BE PRESCRIBED BY THE COMMISSION.  THE
APPLICATION Fhis-shall incdlude a determination of
deliverability to the state in accordance with
paragraph (I) of rule 4901:140-01 of the
Administrative Code..

(12} Any inierested person may file a motfion to
intervene AND FILE COMMENTS AND OBJECTIONS TO
ANY APPLICATION FILED UNDER THIS RULE WITHIN
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TWENTY DAYS OF THE DATE OF THE FILING OF THE

APPLICATION-in-the proceeding-and-may-request-a
hearing-en-theapplication:

The Commission is working toward making an online
certification process available as soon as these rules become
effective. However, we are also cognizant of the urgency for
stakeholders to certify alternative generation facilities as soon
as possible, notwithstanding the lack of codified rules during
the pendency of the rule adoption process. Accordingly, the
Commission will, with the issuance of this entry, publish an
application form and instructions for the certification of
generation facilities as Ohio Renewable Energy Resources. The
form and instructions may be accessed at:

http:/ /www.puco.ohio.gov /puco/forms/

Applicants may begin filing applications for certification

immediately and, where appropriate, the Commission may

grant certification by order prior to the effective date of these
rules.

40-04(E)(5) Commission Certification

(65)

As noted above, this provision will be renumbered as Rule 40-
04(F)(4). OCEA suggests that a certified facility be granted
RECs from the date of the first commercial operation of the
system. DP&L argues that any certification program should
recognize RECs back to July 1, 2008. In addition, Duke seeks
clarification as to whether the Commission would recognize
RECs generated from a facility prior to it being certified.

The Commission believes that it is appropriate to recognize

RECs back to July 31, 2008, provided that the facility was a
participant in arn existing attribute tracking system during that
time or had a meter in place which can accurately demonstrate
generation levels from July 31, 2008, forward. Such a policy is
contingent upon the attribute tracking systems’ acceptance of
historical RECs. In addition, consistent with the Commission’s
policy on double counting expressed in this rule, the

Commission will not retroactively recognize any past RECs,

which have been sold or otherwise consumed.
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40-04(E)(6} Revocaﬁnn of Certification Status

(66)

With respect to this provision, which has been renumbered as
Rule 40-04(F)(5), Duke seeks clarification as to what would
occur in the event of a certificate revocation. Specifically, Duke
inquires whether such a revocation would impact historical
RECs from such a facility, or only be applied on a prospective
basis.

In the case of certificate revocation, the Commission clarifies

that it would recognize otherwise-qualified RECs from a

facility up to the point of revocatior.

Rule 40-07 Cost caps

(67)

(68)

40-07(A)&(B) Separate renewable and advanced energy cost caps

Both IEU and DP&L contest the Comunission’s interpretation
that two cost caps are appropriate. Both parties argue that the
concept of two caps is unreasonable and not supported by
statute.

The Commission continues to believe that the most reasonable
interpretation of the language of Section 4928.64(C)3), Revised
Code, results in the initiation of two separate cost caps. This
topic was previously addressed in our April 15 Order at 37,
and no new arguments have been raised on rehearing.
Therefore, we decline to make any modifications to this rule.

40-07(C) Cost cap calculation

FirstEnergy contends this portion of the rule is unreasonable
and not supported by SB 221. FirstEnergy believes that the
statutory language on this topic is clear and that the calculation
should consist of a marginal or incremental approach rather
than a focus on total generation costs.

The Competitive Suppliers also argue that this requirement
does not recognize the different pricing structures offered by
competitive providers, specifically that a cost of generation
may not be readily discernible. The Competitive Suppliers
request a different approach for electric service companies in
terms of evaluating whether the three percent cost cap has been
reached.



08-888-EL-ORD

(69)

(70)

The Commission has considered numerous possible
interpretations in the context of the cost caps, induding that
proposed by FirstEnergy. However, the Commission has
concluded that an incremental or marginal approach is not
appropriate. Our April 150rder at 37, specifically addressed

this issue;

The Commission agrees that the function of the
cost cap is to protect consumers from significant
increases in their electric bills. It should be
calculated based on a comparison of generation
costs to meet the total consumer electricity
requirements. Given that different types of
generation will be dispatched differently and
have different impacts on electricity prices, any
attempt to base the cap on a comparison of the
“difference in costs” of specific types of
generation would be inherently arbitrary.

With regard to the Competitive Suppliers, the Commission
notes that the burden of proof remains with the electric service
companies if seeking a determination that the applicable cost

‘cap has been reached. As part of this demonstration, an electric

service company may file information that it believes is
relevant for the Commission’s consideration.

40-07(D) Exclusion of costs as part of unavoidable surcharge

IEU argues that. it is unlawful to exclude costs in an
unavoidable surcharge from consideration as a cost of
compliance. IEU believes these costs must be considered in
terms of the cost cap or, otherwise, the proposed rule would
permit affected entities to select the most expensive compliance
options and then exclude them from the cost cap.

The issues raised on this topic in rehearing were previously
addressed at page 38 of our April 15 Order. Rule 40-07(D)
provides that any costs included in an unavoidable surcharge
for construction or environmental expenditures of generation
resources may be excluded from consideration as a cost of
compliance under the terms of the alternative energy portfolio
standard. As previously stated, our intention is that costs for
which a nonbypassable surcharge have been approved should
be included in the calculation of the expected generation rate.
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However, such costs would not be considered a cost of
compliance with Section 4928.64, Revised Code, and would not,
therefore, exhaust any portion of a three percent cap. The
Commission finds no reason to modify this section of the rule

on rehearing.

Chapter 4901:1-41 Greenhouse Gas Reporting and Carbon Dioxide Control Planning

Rule 41-01 Definitions

(71) Rule 41-01 sets forth the definition of terms used in this
chapter. AEP and Duke argue that the Commission should

modify its definition of the term “climate registry.”

contend that the definition is unclear and needs to be modified
to clarify whether the definition is referring to a specific climate
registry, or any climate registry that meets the wording of the
definition. The Commission finds that clarification of the
definition is warranted. We have modified the definition to

read as follows:

(72) AEP, Buckeye, IEU, FESA, and AMP-Ohio argue that the
definition of “person” should not be used when determining
what entities are required to comply with the reporting
requirements under Rule 41-03.
Conunission should use the term “public utility” instead of
“person.” They contend that the proposed rule exceeds the
Commission’s jurisdiction and statutory authority, and is
inconsistent with Section 4928.68, Revised Code, which

(Cy “THE Climate Registry” means the

s

NONPROFIT COLLABORATION AMONG NORTH
AMERICAN STATES, PROVINCES, TERRITORIES AND
NATIVE SOVEREIGN NATIONS, USING THE WEBSITE
AT WWW.THECLIMATEREGISTRY,ORG, THAT SETS
CONSISTENT AND TRANSPARENT STANDARDS TO
CALCULATE, VERIFY, AND PUBLICLY REPORT
GREENHOUSE GAS EMISSIONS INTO A SINGLE
REGISTRY.

provides:

They assert that the

.37-
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(73)

(74)

To the extent permitted by federal law, the public
utilities commission shall adopt rules establishing
greenhouse gas emission reporting requirements,
including participation in the climate registry,
and carbon dioxide control planning
requirements for each electric generating facility
that is located in this state, is owned or operated
by a public utility that is subject to the
commission’s jurisdiction, and emits greenhouse
gases, induding facilities in operation on the
effective date of this section.

These parties argue that the reporting requirements under Rule
41-03 should be limited to public utilities that are subject to the
Comunission’s jurisdiction which, they assert, would not
include electric cooperatives, municipal electric utilities, and
generation facilities owned by anyone other than public
utilities. They argue that Sections 4905.02 and 4905.03, Revised
Code, determine the appropriate jurisdictional public utilities
to be regulated under these rules.

Upon reconsideration, the Commission finds that the use of the
term “person” in this chapter should be deleted and the term
“public utility” should be inserted in its place. The
Commission notes, however, that Chapter 4928, Revised Code,
does not include a definition of public utility. Accordingly, the
Commission will define one for purposes of Chapter 4901:1-41.
The Commission, in defining the term “public utility,” believes
it is appropriate not only to look at the definition of “public
utility” used in Sections 4905.02 aid 4905.03, Revised Code, but
also the definitions of jurisdictional entities set forth in the
electric restructuring statutes, specificalty Chapter 4928,
Revised Code, where the greenhouse gas emission report
requirements reside.

Section 4905.02, Revised Code, in part, defines a public utility
“as used in this chapter” as an “electric light company” as
defined in Section 4905.03, Revised Code. An electric light
company is defined as a company “engaged in the business of
supplying electricity for light, heat, or power purposes to
consumers within this state....” Section 4905.02, Revised Code,
goes on to exclude certain types of electric light companies
from the Commissions jurisdiction, nemely electric light



08-888-EL-ORD

(75)

companies not for profit and those owned or operated by
municipal corporations. The Commission finds that in
adopting a definition of “public utility” for purposes of
Chapter 4901:1-41, to comply with Section 4928.68, Revised
Code, the Commission must also consider other definitions of
jurisdictional entities created in Section 4928.01, Revised Code,
such as “electric utility” and “electric services company.” Both
of these definitions incorporate the term “electric light
company,” but distinguish between the type of electric services
each of these entities provide, such as competitive verses
noncompetitive retail electric services. Taking into
consideration the changes that have occurred in the structure of
the electric utility industry in this state and all the definitions
used to define companies providing various electric services,
we do not believe that it is appropriate to use only the
definition of “public utility” set forth in Section 4905.02,
Revised Code, as the reference for a definition of public utility
to be used in Rule 41-01. Accordingly, the Commission shall
establish the following definition of “public utility” for
purposes of Chapter 4901:1-41, which we believe is consistent
with, and comports with the intent of, Section 4928.68, Revised
Code:

"

4906:01-of-the—Revised-Code—PUBLIC UTILITY”
MEANS THOSE ENTITIES INCLUDED WITHIN THE
DEFINITION OF “PUBLIC UTILITY” SET FORTH IN
SECTION 4905.02 OF THE REVISED CODE, OR WITHIN
THE DEFINITION OF “ELECTRIC SERVICES COMPANY”
SET PORTH IN SECTION 4928.01 OF THE REVISED
CODE.

Adopting the above definition of “public utility” will require
those entities that own electric generating facilities in the state
and supply electricity to consumers, but éxcluding electric
cooperatives and municipal eleciric utilities, to comply with
Chapter 4901:1-41. Although this chapter, as modified, does
not require electric cooperatives and municipal electric utilities
to participate in The Climate Registry or file an environmental
control plan with the Commission, the Commission will
request that they voluntarily do so, as such participation may
impact federal funding of the State’s efforts in the reporting,
verification, or regulation of greenhouse gas emissions.
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Rule 41-03 Greenhouse gas reporting and carbon dioxide control planning

(76)

{77)

Rule 41-03 sets forth the requirements for public utilities, as
defined in this chapter, to participate in The Climate Registry
and file an annual environmental control plan with the
Commission. In its application for rehearing, DP&L argues
that paragraph (A) of this rule should be dlarified so that the
phrase “or as otherwise directed by the Commission” applies
to both the requirement to become a member in The Climate
Registry and to report emissions, and not to just the reporting
of emissions. To remove the ambiguity and to clarify that the
phrase applies to both, the Commission has rewritten the
paragraph to read as follows:

UNLESS OTHERWISE DIRECTED BY THE
COMMISSION, ANY FUBLIC UTILITY A®y—person
owning or operating an electric generating faclity
within Chio shall become a participating member
in The Climate Registry, and shall report
greenhouse gas emissions according to the
protocols approved by The Climate Registry-es

- -

Also with regard to this rule, AEP, Duke, and DP&L argue that,
with the adoption of this rule, the electric utilities will be
duplicating reporting efforts for certain greenhouse gas
emissions that are currently required under other federal and
state laws. They also assert that the United States
Environmental Protection Agency (USEPA) is in the process of
proposing rules that will require facilities emitting 25,000
metric tons or more per year of greenhouse gas to submit
annual reports. They argue that the Commission should hold
off adopting rules or permit electric utilities to comply with
USEPA finalized greenhouse gas monitoring rules in lieu of the
Commission’s rules. '

While the Commission is aware of the USEPA rulemaking
process, those rules are far from being finalized. Further, those
draft rules do not absolve the Commission of its responsibilities
to create its own reporting requirements under Section 4928.68,
Revised Code. At such time as the USEPA completes its
process and provides the necessary clarity and direction in
reporting requirements of greenhouse gases, the Commission
will consider any necessary changes to its rules.

-40-
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(78) Lastly, AEP contends that the Commission’s rule goes beyond
the requirements of Section 4928.68, Revised Code, by
requiring the submission of an environmental control plan.
AEP argues that 5B 221 grants the Commission the authority to
adopt rules establishing carbon dioxide control planning
requirements but does not require the submission of an
environmental control plan. The Commission finds no merit to
AFP’s argument. The statute requires the Commission to
adopt rules establishing greenhouse gas emission reporting,
including carbon dioxide control planning. The Commission
finds that the submission of an environmental control plan is
essential in carrying out the requirements of the statute.

(79) In considering changes to the Commission’s existing forecast
rules in response to SB 221, the Commission initially
considered making sweeping changes to all of the forecast
chapters to conform these rules to updated rule structure and
conventions. However, given the urgency in adopting rules to
implement SB 221, we are only changing those provisions
deemed critical to accomplish the purposes of the statute. We
do note, however, that the gas and electric forecast rules are
due to be reviewed in 2010 pursuant to Section 119.032,
Revised Code, and we expect to make substantial modifications
in that proceeding,

Rule 5-1-02 Fgrm of long-term forecast report filing required

(80) We also note the intervention and application for rehearing of
FESA, the FirstEnergy affiliated generation companies, who
appear to believe that our changes to the forecast rules will
now apply to them. The Comunission recognizes that the
statutory authority for the filing of a long-term forecast report
(LTFR) has changed and does not include electric generation
facilities under the definition of a “major utility facility” in
Section 4935.04{A)(1)(a), Revised Code. Moreover, Section
4928.05(A)(1), Revised Code, exempts competitive retail electric
service providers from forecast reporting. Since Rule 5-1-02,
which establishes which entities are required to file LTFRs,
does not take into account the enactment of Section
4928.05(A)(1), Revised Code, we find it appropriate to revise
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the rule. Accordingly, we have revised Rule 5-1-02 to read as
follows:

EXCEPT FOR ELECTRIC SERVICES (COMPANIES
EXEMPTED PURSUANT TO DIVISION (A)(1) OF
SECTION 4928.05 OF THE REVISED CODE, each
person owning or operating a major utility facility
within this state, or furnishing gas, natural gas, or
electricity directly to more than fifteen thousand
customers within this state shall anmually fumish
a long-term forecast report to the commission for
its review, in compliance with the rules set forth
in this chapter.

Rule 5-5-06 Integrated resource plans for electric utilities

(81)

(82)

AEP, FirstEnergy, and Duke contend that the Commission has

no authority to require an annual and detailed integrated
resource plan (IRP) filing in the LTFR, and urge that Rule 5-5-
06 should be deleted in its entirety. They argue that SB 221
does not require the reinstatement of rules for an IRP as part of
an annual LTFR filing, and that 1999's Amended Substitute
Senate Bill No. 3 (SB 3) removed resource planming and
generation from the filing requirements. AEFP acknowledges
the Commission’s interest in resource planning, particularly in
light of the enactment of Sections 4928.64 and 4928.66, Revised
Code, but AEP contends that the rules go far beyond the
general description of the resource plan contemplated in
Section 4935.04(C)(1), Revised Code. -

OCEA argues that the IRP requirements for electric utilities
under Rule 5-5-06 are critical to the Commission’s function
under SB 221. OCEA asserts that the electric utilities’
arguments regarding Commission authority ignore both the
overall policy and specific provisions of SB 221. OCEA points
out that an IRP is critical because it is the only context in which
the Commission can determine whether the actions of the

- electric utilities under Sections 4928.64 and 4928.66, Revised

Code, will ensure the availability to consumers of adequate,
reliable, safe, efficient, nondiscriminatory, and reasonably
priced electric service,

The requirements for an annual filing of a resource plan in the
LTFR are clearly specified in Section 4935.04(C), Revised Code:
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Each person owning or operating a major utility
facility within the state or furnishing gas, natural
gas, or electricity directly to more than fifteen
thousand customers within this state annually
shall furnish a report to the commission for its
review. The report shall be termed the long-term
forecast report and shall contain: (1) A year-by-
year, ten-year forecast of annual energy demand,
peak load, reserves, and a general description of
the resource plan to meet demand....

Section 4935.04(D), Revised Code, sets forth certain conditions
under which the Commission must hold a hearing on a long-
term forecast report; and Section 4935.04(E)(2)(b), Revised
Code, provides that the focus of the hearing shall include, but
not be limited to, a review of the estimated installed capacity
and supplies to meet the projected load requirements. Section
4935,04(F)(5), Revised Code, identifies the specific resource
plan requirements to be considered in the Commission’s
determinations:

(F) Based upon the report furnished pursuant to
division (C) of this section and the hearing record,
the commission, within ninety days from the
cdose of the record in the hearing, shall determin
if: .... '

(5) Utility company forecasts of loads and
resources are reasonable in relation to population
growth estimates made by state and federal
agencies,  transportation, and  economic
development plans and forecasts, and make
recommendations where possible for necessary
and reasonable alternatives to meet forecasted
electric power demand....

The IRP will include the alternative energy requirements that
are specified in SB 221 and it will include the energy efficiency
and peak demand response programs and their impacts that
are also required in SB 221. Each person furnishing electricity

directly to mare than fifteen thousand customers within Ohio -

namely all electric distribution utilities in Ohio - shall file this
annual forecast report that shall include a resource plan. Each

43-
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of these electric ufilities is required to annually file a ten-year
forecast of energy demand, peak load, reserve, and a resource
plan that enumerates how they intend to meet those demands.

-Rule 5-5-06 is consistent with current law and will facilitate the

analysis and planning considerations of the new requirements
as specified by SB 221.

IRP shouid be submitted, not filed, to avoid constant litiggﬁon

AEP contends that an IRP should be submitted rathet than filed
to avoid constant litigation. AEP suggests that the IRP could be
made available to interested parties who wanted to conduct
their own analysis and make their own recommendations to
the Commission, but AEP asserts that the constant litigation
from an annual IRP filing would create an unreasonable
burden for its staff responsible for conducting AEP's resource
planning.

The Commission believes that the elimination of an open,
public review of the IRP would inhibit the due process
protections embedded in our rules and law. 1If there is
information filed in an IRP that the electric utilities believe
should be protected, they can file a motion for a protective
order. Under Section 4935.04(D)(3), Revised Code, the
Commission must have a public hearing every five years, or
sooner if a substantial change is triggered. An interested party
can request a forecasting hearing if the party can demonstrate
good cause. To demonstrate good cause, it is essential that all
interested parties have access to information that details the
energy demand, peak load, reserve, and resource plan.
Additionally, Section 4935.04(C), Revised Code, requires the
LTFR to be furnished to the Commission, not merely submitted
to staff as suggested by AEP,

The iaw only requires a hearing every five vears. In rare
occurrences a hearing may occur sooner when there is a
substantial change. But this hardly rises to the characterization
of constant litigation. Additionally, unless there is a change in
forecast methodology or assumptions, eleciric utilities are only
required to submit annually the forms and not the entire set of
data sources, methodologies, and assumptions utilized in
deriving the forecasts.
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AFP also complains that Rule 5-5-06 requires duplicative
information involving litigation from other proceedings to be
filed as part of the IRP. AEP suggests that, if the Commission
requires an annual IRP filing, the sections of the IRP that will
result in the relitigation of any issues should be removed.

The issue raised by AEP does not accurately characterize the
use of this data in preparing a forecast and the Commission’s
determinations on the demand forecast and resource plan. The
Commission makes determinations about the accuracy of
information used in the LTFR. If the information used as an
input in the forecast was addressed in a2 Commission order in
another case, it will likely result in a pro forma determination
of this information’s accuracy. There is no requirement that it
be relitigated as suggested by AEP.

Rule 5-1-01(L) Substantial hange
(86) AEP argues that the definition of "substantial change" in Rule

5-1-01(L) is improper because it refers to energy "delivery,”
while the statutory definition in Section 4935.04(DX3)(c)(),
Revised Code, refers to energy "consumption.” AEP contends
that the addition of a generating facility or facilities in an
electric utility's supply plans should be removed from the
definition, . and suggesis that the definition of substantial
change be made consistent with the statute.

The Commission agrees with AEP and will revise the definition
of "substantial change" in Rule 5-1-01(L) to read as follows:

"Substantial change" includes, but is not limited

to:

(1) A change in forecasted peak loads or
energy delivery CONSUMPTION over the
forecast period of greater than an average
of one-half of one per cent per year as
calculated in rule 4905:5-3-05 of the
Administrative Code.
facilities—i loctrie—utilicy ]

(82) Demonstration of good cause to the
comumission by an interested party.
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While we are revising the rule to more closely follow the
statute, the Commission. notes that the “substantial change”
definition includes a good cause provision. To the extent an
electric utility plans a new generating facility that will be used
to serve Ohio load, such facility would constitute a “substantial
change”under this rule, and should be reported in the resource
section of the LTFR. Consequently, an IRP would be included
in the electric utility’s LTFR, and would trigger a hearing.

In addition to the above change to this rule, a clerical error will
be corrected in Rule 5-1-01(M), which will be revised to read as
follows:

"Electric generating facility" means an electric
generating plan PLANT and associated facilities
capable of producing electricity.

Rule 5-1-04 Notice of sybstantial change

(88) Our April 15 Order adopted certain changes to Rule 5-1-4

relating to the modifications of the definition of "substantial
change” in Rule 5-1-01(L). As discussed above, the
Commission finds that the existing rule currently in effect more
closely tracks the statutory provisions of Section
4935,04D)(3)(c), Revised Code, than that adopted in the April
15 Order. Therefore, upon reconsideration, the modifications
adopted by our April 15 Order are hereby rescinded and no
modifications to this rule will be adopted at this time.

Rule 5-5-02 Purpose and scope

(89)

AEP objects to new Rule 5-5-02(B) adopted in the April 15
Order which provides:

Unless otherwise directed by the commission, all
reports shall be filed using such forms as may be
posted on the commission’s web site. Such forms
may be changed without further commission
entry and each reporting person should check the
commission's website to obtain the current forms
before filing a report.

AEP contends that this provision would allow the Commission
to make changes to forms which have the effect of changing the
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content of a Long-Term Forecast Report without going through
rulemaking proceedings, without input from the reporting
persons, or completing the JCARR process. AEP asserts that if
the Commission changes any forms, the reporting persons
should be notified of such changes no later than December 31
of each year to allow sufficient time to prepare the report.

The LTFR forms serve as an implementation of the forecast
filing rules; they do not go beyond the content or structure
defined in the filing rules. To the extent that the forms provide
structure for the companies required to file a LTFR, the forms
facilitate the filing for the reporting companies. The staff of the
Commission has been coordinating this filing activity with the
electric utilities for many years and we are not aware of any
complaints with respect to either the content of the forms or the
timeframes provided in addressing any changes to the

structure of the forms. The Commission does not believe that

this is a process in need of revision.

Rule 5-5-06 Integrated resource plans for electric utilities

(90)

(91)

OCEA argues that new Rule 5-5-06(A)(1) should be modified to
require a discussion and analysis of any changes that may
influence the reporting electric utility’s energy and demand
forecasts, including demographic and economic changes.

Rule 5-5-06(A)(1) refers to the selection of generating facilities
due to technological advances or changes, whereas Section
4935.34(F)(5), Revised Code, referenced by OCEA, refers to the
reasonableness of the demand and resource forecasts in
relation to population growth estimates, To the extent that
non-technological changes such as economic, demographic, or
other factors have an influence on the generation mix in the
proposed resource plan, Rule 5-5-06(A)(5) requires the electric
utility to include such a discussion,

OCEA also contends that Rule 5-5-06(C)(1X{a} should be
modified to require the electric utilites to include load
duration curves, as well as the system load profile, used to
evaluate the mix of resources among base, intermediate, and

peaking loads.

We do not believe that load duration curves need to be filed
annually in the LTFR, although nothing precludes interested

47-
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(93)

parties from asking for such information during the
investigative phase of a forecast proceeding.

OCEA also seeks to revise Rule 5-5-06{C)(1){b) to require that
generation-forced outages and unit availability rates be
documented and included as important resource planning
information. In addition, OCEA argues that Rule 5-5-
06(C)(1)(c} should be modified to require the electric utilities to
include the number of units that will be contemplated, and
specify the actual machines for multiple unit central station
rencwable facilities.

In addressing these concens, we note that unit availability
information is included under subsection 5-5-06(C)1)(c), and
that estimates on forced outages for classes of generating units
may be found in public sources. We do find that inclusion of
the number of units would more accurately reflect the
description of the resource plan, and thus we will modify Rule
5-5-06{C)(1)(c) as follows: .

(C) Need for additional electricity resource
options.

(1)  The reporting person shall describe the
procedure followed in determining the need for
additional ejectricity resource options. All major
factors shall be discussed, including but not
limited to:

L Lo

{c) NUMBER OF UNITS, UNIT Unit—size, and
availability of existing and planned units.

OCEA also argues that Rule 5-5-06(CK1)(d) should be modified
to clarify that forecast uncertainty includes uncertainty with
respect to the assumptions, such as population, economic
conditions, and uncertainty with respect to the relationship
between those assumptions and electricity use. Without
clarification, OCEA states. that the reporting person may
provide a limited report addressing only the uncertainties of
the electricity used.
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(95)

(96)

We are concerned that OCEA’s proposed change would limit,
rather than enhance, the electric utility’s discussion in its IRP.
The forecast uncertainty in this context is a general discussion
of the stochastic model assumed to generate the set of forecasts.
To the extent that economic, demographic, or other conditions
are explicitly modeled into the stochastic model, it is our
expectation that the electric utilities will include this
discussion.  Additionally, there is a specific uncertainty
requirement in Rule 5-5-03(D)(1)}{d)Xii) that requires the
companies to report the size of the standard error of the
estimate and the size of the forecasting error associated with
each forecasting model equation.

OCEA also suggests that Rule 5-5-06(C)(1)(e) should be
modified to clarify and take notice that most thermal plants
degrade in performance over their lives, and therefore, any
performance forecast should be done based on their remaining
useful lives or 20 years, whichever is less. OCEA proposes that
the requirement state that the report must include an analysls
of the performance over the life of the resource.

We do not believe that the suggested modification is necessary
for fulfilling the intent of this rule. While plant performance of
thermal units may degrade over the years, such adjustments
are generally built into the supply plans over the years as was
done in the past. Further, all forms in Rule 5-5-06 that pertain
to generation capability require the companies to report on the
net demonstrated and net seasonal capabilities of generating
units rather than on the name-plate capabilities of generating
units.

OCEA contends that Rule 5-5-06(C)(1)(g) should be modified to
include buying power as well as selling power. We note that
the forms for this rule do require documentation (by year) of
the amount of power sold and/or purchased over the 10-year
forecast period. This provision will be modified to read as
follows:

Power interchange with other electric systems,
including consideration of the ability to BUY AND
sell power.

OCEA seeks clarification of the phrase “lost load assessments”
in Rule 5-53-06(C)(1)(h). OCEA contends that if the intent is to

-49-
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require the reporting person to include load shifting or load
reduction that decreases margin, the rule should be more
specific. OCEA also suggests that Rule 5-5-06{C}(1)(i) should
be modified to clarify the information that is expected to
comply with the “regulatory climate” factor; and that Rule 5-5-
06(C)(1)(j)(i) should require specific information about the
utility‘s reserve margin and loss of load probability.

The Commission has clarified Rule 3-3-06(C)}{1Xh) to indicate
that the discussion of need should include, first, a description
of how price responsive demand and price elasticity due to the
implementation of various forms of time differentiated pricing
will impact the need for new resources. Time differentiated
pricing may include seasonal and time-of-use pricing, as well
as real-time, critical peak, peak-time rebate, and other forms of
dynamic pricing. Second, plans should include a deseription of
assessments of the value of lost load, providing information on
the value to consumers of maintaining additional resources and
an additional indication of the prices at which price responsive
customers may voluntarily curtail demand.

To the extent that a change in regulation or in environmental
compliance, for instance, is eminent, and to the extent that a
company decides to incorporate such a change in its resource
plan, the rule requires that a discussion be included in the
LTFR. We also note that reserve margins will be included on
the forms for each of the forecast years. The loss of load
probabilities will be conducted regionally by the transmission
operators, and the associated results will be published.
Accordingly, we find no need to adopt the suggested changes
to Rule 5-5-06(C)(1)(G)()-

With respect to Rule 5-5-06(D)(3), OCEA contends that the
Commission should require each electric utility to demonstrate
the cost-effectiveness of the IRP through a comparison over a
20-year, rather than a 10-year, forecast horizon of the revenue
requirement and to include bill impacts as well as rate impacts
of the selected plan and alternative plans evaluated.

We believe the 10-year requirement is sufficient. Previous
experience has shown that resource plans for years 11 through
20 are generally highly uncertain and not reliable. The statute
requires an updated resource plan on an annual basis to allow
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for such future adjustments to a resource plan, As for the
proposed inclusion of bill impacts, the ingredients of a “bill”
are generally more complex than what is required in the
context of a forecast proceeding. This rule requires the
companies to assess the impact of the proposed and alternative
resource plans on their generation rates. The other ingredients
of a customer bill, such as distribution and transmission rates,
are generally determined in rate cases before this Commission
or the Federal Energy Regulatory Commission.

{98) OCEA suggests that Forms FE-R4 and FE-R5 referenced in Rule
5-5-06(E)(4)(a) and (b), respectively, should include actual and
projected load duration curves and a resource stack laid over
the electric utility's load duration curve,

We do not find these revisions necessary to satisfy the purpose
of this rule. Load duration curves and generation resource
stacks may be requested under discovery during a forecast
proceeding, but we do not believe it necessary for this
information to be filed every year in a LTFR.

CONCLUSION:

The Commission finds that, based on the arguments raised by various parties on
rehearing, Rules 39-01, 39-05, 39-07, 39-08, 40-01, 40-04, 41-01, 41-03, 5-1-01, 5-1-02, and 5-5-
06 adopted by the Commission on April 15, 2009, should be modified as set forth in this
Entry on Rehearing. Further, the modifications to Rule 5-1-04 adopted by the Comumission
on April 15, 2009, are hereby rescinded. The rules to be adopted by this Commission are
attached to this entry for filing in this docket but, as in prior rules proceedings, will not be
included in the hard-copy distribution of this entry that will be served upon all parties of
record. Instead, we find it more prudent and efficient to publish the adopted rules on the
Commission’s website at www.puco.ohio.gov/puco/ruies/ via the knk titled
“Implementation of S.B. 221 - Green Rules: Proposed Rules for Energy Efficiency &

Alternative Energy Portfolio Standard, and Modifications .to Forecast Rules” or by
scarching for the Commission’s Docketing Information System under Case No. 08-888,

Members of the public without internet access may request a paper copy by contacting the
Comunission’s Docketing Division at (614) 466-4095.

QRDER:

It is, therefore,

ORDERED, That Rules 33-01, 39-05, 39-07, 39-08, 40-01, 40-04, 41-01, 41-03, 5-1-01, 5-
1-02, and 5-5-06, as modified herein, are hereby adopted. It is, further,
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ORDERED, That Rule 5-1-04 not be modified as previously directed in the April 15,
2009 Order. It is, further,

ORDERED, That Chapters 4901:1-39, 4901:140, 4901:1-41, 4901:5-1, 4901:5-3 and
4901:5-5, as modified by this Entry on Rehearing, should be filed with the Joint Committee
on Agency Rule Review, the Secretary of State, and the Legislative Service Commission in
accordance with divisions (D) and (E) of Section 111.15, Revised Code. It is, further,

ORDERED, That the final rules become effective on the earliest date permitted by
law. Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-
39, 4901:1-40, 4901:1-41 shall be September 30, 2013, It is, further,

~ ORDERED, That a copy of this Eniry on Rehearing, without the rule attachment, be
served upon all parties filing comments in this docket and all interested parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Alan R, Schriber, Chairman

(P B Lo

Paul A, Centolella Ronda Hartman

—C g f L TCoberh

Valerie A. Lemmie Cheryl L. Roberto

RMB/RLH/RRG:geb

Entered in the Journal
JON 17 2000

‘Reneé . Jenkins
Secretary
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4901:1-39-01 = Definitions.

(A) "Achievable potential” peans the reduction in energy usage or peak demand that

would likely result from the expected adoption by homes and businesses of the most
efficient, cost-effective measuves, given effective program design, taking into

account remaming barriers to_customer adoption of those measures. Barriers may

include market, fi i itical, re ulntor or_attitudinal
commercially available 1 : jal" i
potential.”
B) "Anticipated savings” means the reduction in energy usage or de will

accrue ﬁom contraciual commltmeuts for program participation made m th

the suhseguent reporting gcngd§

(C) "Capital stock” means all devices, equipment, and processes that use of convert
energy. .

(D} "Commission” means the public utilities commission of Ohio.
(E) "Cost _effective” means the measure, program. or portfolio being evaluated that

satisfies the total resource cost test,

() "Demand response” means 8 change in customer hehav;or ora change in msto_u_g

owned or opera h
signals or other mcennvec.

) "Economic potential”™ means the reduction in enerpy usape or peak dem

wounid result if all homes and businesses adopted the most efficient and cost-effective
measures. Economic potential is a subset of the "technical potential."

(H) "Electric utility" has the meaning set forth in division (A)(11) of section 4928.01 of
the Revised Code.

(1) "Energy baseline” means the average total kilowan-hours of distribution service sold

to _retail customers of the electric utility in the preceding three calendar years as

reported _in_the electric utility's most recent long-terin forecast report, pursuant to
division : section 492 f the Revised Code. The t kilowatt-hours

sold shall equal the total kilowatt-hours delivered by the electric utility.

"Eneroy benchmark™ mean

n el

savi '
must achieve as provided in dms:gn (AX(1Xa) of section 4228 66 of the Revised

Code
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mprovmg the enﬂ -use _customer's existing level of functionality, or while

maintaining ot improving the utility svstem functionality.

(L} "Independent program evaluator” means the person or firm hired by the elecuic utility
at_the direction of the comimission staff to mneasure and verify the energy savings
and/or electric utility peak-demand reduction resulting from each apgrgved program
and to conduct a program process evaluation as directed by the commission.  Such
person shall work at the sole direction of the commissien staff,

(M) "Market transformation” means a lasting structural or behavioral change in the
marketplace that increases customer adoption of energy efficiency or peak reduction

measures that will be sustained after ar

(N} "Measure” means any materjal, device, technology, operational practice, or
educational program that makes it possible to deliver a comparable level and guality
of end-use energy service while using less energy or less capacity than would
otherwise be required,

(Q) “"Mercantile customer” has the meaning set forth in division (AX19} of section
4928.01 of the Revised C

{P) "Nonenergy benefits" mean_societal benefits_that do not affect the calculation of

program cost-effectiveness pursuant to the fotal resource cost test including but not

limited to benefits of low-income customer participation in utility programs:
reductions in_greenhous enlissions, regulated air emissions, water cons i
natura] resource depletion to the extent the bepefit of such reductions are not fully
reflected in cost savings; cnhanced system reliability; or advancement of any gother
state policy enumerated ip section 4928.02 of the Revised Code.

(Q) "Peak-demand baseline” means the average peak demand on the electric utility's
system in the preceding three calendar years as reported in the electric utifity's most
recent long-term forecast report, pursuant to division (AX2)(a) of seciion 4928.66 of
the Revised Code.

(R) "Peak-demand benchmark” means the reduction in peak demand an elect;ic utility's
- system must achieve as provided in division (AX YD) of section 4928.66 of the

Revised Code.

(5) "Person” shall have the meaning set forth in division (A)24) of section 4928.0} of
the Revised Code, '

(T) "Prograin” means a single offering of one or more measures provi QO CONSUITCTS.

For example, a weatherization program may include insulation replacement. weather

strippi 1 wi replacement measures.
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(1D "Staff" means the staff or authorized representative of the lic _utilities
commission.

(V) "Technical potential" means the reduction in energy usage or peak demand that
would result if all homes and businesses adopted the most efficient measures,
regardless of cost.

(W) "Total resource cost test” means an analysis to determine if, for an investment in

energy efficiency or peak-demand reduction measure or program. on a life-cycle
basis, the present value avoided supply costs for the periods of load reducti

valued at marginal cost, are preater than the present value of the mo § O
the demand-side measure or program botne by both the electric utility and the

participants, plus the increase in supply costs for any periods of increased load
resulting directly from the measure or program adoption, Supp]y costs are thoge

costs_of sgpglymg energy nnd!or capamtv that are avmded bv the mvestment
including genera rans L, _f0C .
nieasure or Qrogzam costs inciude, bui are n t limit he costs for equi
installation, operation and maintenance, removal of replaced equipment, and
rogran administration. net residual benefits and avoided expens
the comparable costs for devices that would otherwise have been installed, the
salvage value of removed equipment. and any tax credits.
{X) "Vcrlﬁcd savme'; means an annual reduction of ERergy usage or penk demand f;gm

calculated using reasonable- sta;;ggggi andfor engineering methods consistent with
approved measurement and verification guidelines.
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4901:1-39-05 Benchmark and annual status reports.

(A) Initia] benchmark report. Within sixty days of the effective date of this rule, each

glectric wtility shall file an initial benc k report with the commission that
identifies the following information:

(1) The energy and ngand bnsslmes for kﬂowatt-hour sales ond kilowait dggggd

baseline, with sugm rt;pg data, o
(2) The applicable statutory benchmarks for energy savings and electric utility peak-

demand reduction,

(BY An electric utility may file an application to adjust its sales and/or demand baseline.
The baseline shall be normalized for weather and for changes in numbers of

CUStOIETS, §gjg§, gnd peak detmand to the extem such changes are gutsnde me conl_:go
shall inc
AssunIptions ranonales and ¢ fons, and shal hodologies and

practices_ Lo be used in any pronosed adjustments or nonnalizations To the extent

approved by the commission, nonnahzatwns for weather, changcs in_pu mm of

customers, sales, and peak demand lva

{1) Compliance demonstration. Each elecmc utility shall anclude a section in jts

ortfolio status report detailin achieved ener

reductions relative o jis @rresgondmg baselines. At a minimum, this section of
the portfolio status report shall include each of the following:

a to its ben. : Tt

{b) A comparison with the applicable benchmark of actmal energy savings and
peak-demand reductions achieved by electric utility programs,

(¢} An affidavit as to whether the reported performance complies with the

statutory benchmarks.

(2} P LOgram nﬂo@ance ag;gggmgt. Each electnc utlhtv shall mclude a section in

the energy efficiency and dmzna—reducugx_l p_rog;mns agpmved in 1ts g@g:am

portfolio plan, At a minimum, this section of the annua] portfolio status report
shall incinde each of the following:
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2) A description of each approved epergy efficien ak-de i
rogram impl edint viou ar vear i ;

(i) The key activities undertaken in each program. the number and type of
pam'cipants, a_compacison of the forecasted savings to the verified
savi ieved by such program, the magnitude of antici ‘

avmgs, and a trend analysis of how anticipated savings will
over the life of the program.

(ii) All energy savings counted toward the applicable benchmark as a result

of energy efficiency improvements implemented by mercantile
cu TS an itted to the electric utility.

(iii} All peak-demand reductions counted toward the applicable benchmark

as_a result of epergy efficiency improvements, demand response, or
il

demand reduction i vements_implemented

and committed to the electric utility.

mmrovements made bv the elecmc unl:ty that reduoe line 1osses 1o th

exten ucti Ime losses has baen a hed to e

impact of such 1mnrovements on losses

b) A _measurement and verification report from the ind dent am
evaluator to ver ener sav' and peak-dem i
rojections utilized in the ev iv &a

energy efﬁc:encv and demand-snde management program gpgged in_the

cle utili tatus  Teport. Such It shall

order, the_staff rn

verification,

c) A recommendation for whether each program should be conti

or_eliminated. The electric wtility may propose altemmative programs to
replace eliminated programs. taking into account the overall balance of
rogramming in _its rifolio plan. The electric utili
describe _any alternate program or program modification by providigg at
least the information required for proposed programs in jts program
porifolio plan pursuant to this chapter. An electric utility may seek written
staff approval to reallocate funds between programs serving the same
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customer class 8t any time, provided that the reallocation supports the goals
of its approved program porifolio plan and is limited to no more than
twenty-five per cent of Ehe funds available for grograms serving ﬂm

customer class. In addi lectric txh
or budeet allocations at an 11 rovides notice to all

in the proceeding in which the program portfolio plan was approved,
(D) An electric utility shall not count in meeting any statutory benchmark the adoption of

measures that are required to comply with ener rformance standards set aw
or_regulation, including but not limited 1o, those embodied in the Energy
Independence and Security Act of 2007, or an applicable building code.

(E) Banking surplus energy savmgs To the extent that an electnc utlh'_rg 5 actual g_gg’gx

savings exceeds its e natk .
apply _such surplus energy savings to ei her lts ener 1ENCyY

subsequent vear or toward meeting its advanced energy rcgulrcmcnt, IJut not bolh In
order to exercise this option, the electric utility shall indicate in the annual portfolio

status report for the year in which the surplus occurs whether the smplus will be

directed to g subsequent ‘s energy efficiency benchmark or its ced
requirement.
Benchmark Teas achlevable If an electric ut111t detcrmm t

unable to meet a benchmark due

bevond its reasonable control, thc clecmc utahg[ may fi le a0 agghcatma to amcnd u

benchmarks. In any such application, the electric utility shall demonstrate that it has

gxhausted all reasonable compliance options.
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4901:1-39-07 Recovery mechanism.

(A) With the filing of its proposed program portfolio plan. the electric uﬁiitg may submit

a request for recovery of an approy diustinent mechani FIMENc]
approval of the electric utility's program portfolio plan, of costs due to electric utility
eak-demand _reducti emand _response, _energzy efficienc ] g

ropriate [ost distribution revenyes, and s savings 1 gvery shail

be_subject to_annual reconciliation after issuance of the commission_verification
report issued pursuant to this chapter.

1) The extent to which the cost of transmissio istribution_infra t

investments that are found to rednce line losses may be classified as or allocated

to energy cfficiency or peak-demand reduction programs, pursuant to division
AWMA) of section 4928, e Revised Cod fimited to the ion

of those investments that are attributable to and undertaken primarily for enerpy
efficiency or demand reduction purposes.

(2) Mercantile customers. who oomm:t thclr genk dema;nd reductlon, derpand
. - -y < f) n w] il oy

rOgrams as set fo:th in_rul -1 mstrauve Code

individually or jointly with the electric utlhtg, apply for exemption from such

IECOVETY..

B)Y An son mav file objecti within thirty days of the fili ic utility"
application for recovery. If the application appears unjust or unreasonable, the

commission may set the matter for hearing.




#+* DRAFT — NOT FOR FILING ***

4901:1-39-08 Commitment for integration by mercantile customers.

A) A nercantile customer may file
an_application to commit the antomers demand reduction, demand response, or

energy efficiency projects for integration with the electric utility's demand reductign,

demand response, and energy efficiency programs. pursuant to division (AX2Xd) of
section 4928.66 of the Revised Code. Such arrangement shall:

(1) Address coordination reguirements the electric utility and th

customer with regard to voluntary 1Eductlons in load by the mercantile ¢ gmmgg,
which are not part of an electric utilit ogram or tariff, including specific
communication procedures.

(2} Specify the gualifying circumstances under which demand reductiops may be
effeciuated by the customer.

(3) Grant permission to the electric utlhtx and staff t0_measure and verlfg energy

and resources.

4) Identify all conseguences of noncompliance by the customer with the te: e
commitment.

(B) The application to commit a mercantile customer project for integration may include

a_request for an cxcmptlon hom the cost necoverv mechamsm set forth in mle

savings and electric utility %-dsmand reduct:ions achieveg in_the customer's

facilities in the most recent year, The report shall include the following:

(1) Baselines for the mercantile customer’s kilowatt-hour consumption and peak
demand based upon averages of the three most recent vears of metered data or,

if metered data is not available, based upon a reasonable method of estimation.

2) The impacts on the mercantile customer's baseline kilowatt-hour con
and baseline peak demand of the enerpy efficiency and -demand reduction
projects be committed to the electric utility's energy efficiency and peak-demand
reduction programs.

(3) An accounting of the incremental energy saved and incremental peak-demand

teductions _achieved in_the most recent vear by the mercantile customer’s
projects comuutted to the electric utility's program.

(4) A mercantile customer's energy savings and peak-demand reductions shall be
calculated by subiracting the energv use and peak demand associated with
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customer's projects from the estimated energy use and peak demand
have occurred if the customer had used industry standard new ipm

practices to perform the same functions in the gldustrv in which tha_rxmgagms

customer operates. Kilowatt-hours of e vided

by electric generation sited on_the mercantile customer's side of an_electric
utility's meter shall not be considered energy savings or reductions in_peak

demand.

(a) Such accounting shall distinguish between projects implemented before and

aft wary 1. 2000, or in reports filed for vears su ent
before and after the most recent vear.

b) The re ort shall uannf the ener savin eak-de b d

eqmpmenl degrades.

{c) The energy saving and demand reduction effects during the electric utility’s

baseline pericd any mercantile customer. en vi -
demand redoctions that are intesrated into an electric utility's demand
respoise, encrgy Efficnencv. or peak~demand reducnon prog;gms shall be

measures ta.ken dewces or equipment instalied. processes modifi

actions taken fo increase energy efficiency and reduce pesk demand. including
specific detalis such as thc nnmber, tyge, and efﬁcmncx levels both of the

(6) An accounting of expenditures made by the mercantile customer for each project
and_its component energy savings and electric utility peak-demsand reduction

atiributes.

{7) The timeline showing when each project or measure went into effect, and when

the energy savings and peak-demand reductions took place.

Bl A ¢ of the formal declaration or agreement that 1its _the antile
customer's projects for integration, including any requirement that the electric
utility will treat the information provided as confidential and will i e
such _informatign eXcept under an appropriate protective agreement or a

rotective order issued by the commission pursuant to il -1-24

Administrative Code.
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{C) The ]01111 appl;caﬁgn shall include a descnguon of all methodologm, protocols. and

oject results The
joint apphcanon should also ident; d explain all deviati

from an
that may be published for program measurement and verification of compligggc,

(DY _Any special arrangement under this rule may be combined wi

i ith_any other
arraneement made pursuant to_ section 490531 of the Revised Code, if such
arrangement contains approprigte measurements and verif

rotect resulis
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4901:1-40-01 Definitions.

(A) "Advanced enerey fund” has ing set forth in section 4928.61 e Revi
Code.

(B) "Advanced energy resource” has the meaning ser forth in division (A)(34) of section
4928.01 of the Revised Code.

(C) "Alternative energy resource” has the meaning set forth in division (A)(1) of section
4928.64 of the Revised Code.

{D) "Biologically derived methane gas" means landfill methane gas: or gas from the
anaercbic _digestion organk i includi imal waste 1<

wastewater, institutional and industrie] organic waste, food waste, vard waste, and
agricultural crops and residues.

"Biomass energy” means energy pri d fror i material derive nlants
or animals and available on_a renewable basis. including but not limited to;
agricultural crops, Wee crops. crop by-products and residues: wood and paper

manufacturing waste. including nontreated by-products of the wood manufacturing
or pulping process, such as bark, wood chips, sawdust, and lignin in spent pulping

liguors; forestry waste and residues; er vegetation waste, including landsca

right-of-way trimmings: algae: food waste; animal wastes and by-products {(including

fats, oils, greases and manure): biodegradable solid waste: and biologicaily derived
methane gas.

(F) "Clean coa} technology” means any technology that removes or bas the design

capability to _remove criteria pollotants and carbon dioxide from an electric
generating facility that uses coal as a fuel or feedstock as identified in the contro
plan requirements in paragraph of rule 4901:1-41-03 of the Admipistrative Cog

(G} "Co-firing" means simultaveously using multiple fuels in the generation of

glectricity. In the event of co-firing, the proportion of energy input comprised of a
renewable energy resource shall dictate the proportion of electricity output from the

facility that can be consi (153! e

{H) "Commission" means the public utilities commission of Ohio.

(1) "Deliverable into this state” means that the electricity originates from a facili ithi
a state contiguons to Ohio. It may also include electricity originating

locations. pending a demonstration that the clectricity could be physically delivered

to the siate,

(1) _"Demand response” has the meaning set forth in rule 4901:1-39-01 of the
Administrative Code.
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{K) "Demand-side management™ has the meaning set forth in paragraph (F) of rule
4901:5-5-01 of the Administrative Code.

(L) "Distributed generation” means electricit uctio
to the electricity grid.

{M) "Double-counting” means wtilizing repewable energy, renewable energy credits, or
enerpy efficiency savings to (1) satisfy mitiple regulatory requirements, (2) support
multiple voluntary product offerings, (3) substantiate multiple marketing claims, or
(4) some combination of these, Double counting includes the utilization of acquired,

committed, utility-owned renewable epergy resources if renewable energy credits for

the generation of such resources can be separately transferred.

(O} "Electric services company” has the meaning set forth in division (A)9) of section
492801 of the Revised Code.

ion 4928.01 of
the Revised Code,
(Q} "Energy efficiency” has the meaning set forth in rule 4901:1-39-01 of the
Administrative Code.

(R) "Energy storage” means a facility or technology that permits the storage of energy for
future use as electricity.

(S) "Fuel cell” means a device that uses an electrochemical energy conversion process to
produce electricity.

(T) "Fully aggregated” means that a renewable enerpy credit, as defined in this rule, shall

retain all of its environmental attributes, including those pertaining to air emissions,
and that specific environmental attributes are not separated from the renewable

gnergy credit an indivi The credit may be unbun

electricity with which the credit was originally assogiated.

(U) "Geothermal gzlel'g\r"‘ means hot water or steam extracted from geothenmal resexvoirs
in the earth's crust and used for electricity generation. ‘

(V)_"Hydroelectric_energy" means electricity generated by a hydroelectric facility as

defined in division (A)335) of section 4928.01 of the Revised Code.

W) "Hydroelectric facility” has th

4928.01 of the Revised Code.
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"Mercantile customer” h
4928.01 of the Revised Code,

(Y) "MISO" means "Midwest Independent Trangmission System Operator, Inc.” or any
successor regional transinission organization,

7) "Person” shall have the meaning set forth in division (AX24) of secti
the Revised Code.

AA) "PIM" means "PIM lnterconnectmn LLC" or any successor regional transmissio
organization.

BB) "Placed-in-service" means when a facili

CC) "Renewable enerey credit" the full a catcd vironm attribu

urce, excent c!ectnm enerated b facﬂmm asdsscnbedm ara a h E
of rule 4901:1-40-04 of the Administrative Code.

DD) "Renewabl " has the meaning set forth n division (A¥33) of

section 4928_.01 of the Revised Code,
(EE) "Solar energy resources” means solar photovoltaic and/or solar thermal resources,

" (FF)_"Solar photovoltaic” means energy from devices which generate electricity directl

from sunlight through the movement of electrons,

GG) "Solar thermal” m: e copcentration of the sun's ener. ically through th

use of lenses or mirrors, to drive a generator or engine to produce electricity.
HH) "Solid wastes” the ing set forth in section 3734.01 of the Revised C

(ID "Staff” means the commission staff or its authorized representative.
(J1) "Standard service offer” means an electric utility offer to provide consgm. ona

omgg;gb! gng yggﬂ;;g;;mgory basxs w:thm its cemﬁed temlorx. mug
ai ial e

including a firm sup_glx of electric generation serw@

KK) "Wind energy” means electricity ge ted |
technology that converts wind into clectncxty
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4901:1-40-04 Qualified resources.

(A) The following resources or technologies, if they have a placed-in-service date of

January 1, 1998, or after, are qualified resources for meeting the rep e
resource benchmarks:

(1) Solar photovoltaic or solar thermal epergy.

{2) Wind enerpy.

(3) Hydroelectric energy.

{(4) Geothermal enerpy.

{3) Solid waste energy derived from fractionalization, biological decomposmon. or
ather p_rocess that does not principally involve combustion.

63} Biamass energy,

Energy from a fuel cell.

(8) Storage facility, if it complies with the following requirements:

a) The electricity us SOUTCE INtoc a Storage reservoir must
qualify as a renewable energy resource.

(b) 'I'he amount of energy that m_av qualify fmm a storage fac;lltz is the mggt
_ th n n &

amount of energy. reamred to initially _9_1.11_1:_19 the 1'esgu1'ce mto the stg_l_'gg

ISSEIVOIr.

9) Distributed generation syste: ate e from one

of the resources or technologies l1sted in paragraphs { AX1) to (AXR) of this rule,

10} A renewsable ener rce on or after Jan 199 e

medification or retrofit of any facility placed in service prior to January 1, 1998,
(B) The following resources or technologies, if they have a placed-in-service date of

anuary 1. 19 ter 1alified resources for meeting the advanced en
resource benchmarks:
Anv _modification t eclric generating facility that increases its generation
output without increasing the facility's carbon dipxide emissions (1ons per year)
ip _comparison to its actual annu ioxide issi i

modification. In such an instance, it is the incremental increase in generation
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output that may be quantified and ag]ghed toward an sdvanced energy

reguuemcm

2) Any distributed generation sys desi imarily t N needs
of the customer's facility that wiilizes co-generation of electricity and thermal

output simultaneousty.

(3) Clean coal technology.

4} Advanced nuclear en technology, from;

(a) Advanced puclear energy technology consisting of generation III technology
as defined by the nuclear regulatory commission or other later techoology,

b) Sienificant improvements to existing facilities. In such an instance, it is the

incremental increase in generation attributable to the improvement thgi may

uanuﬁed and applied toward an_ady ent.
Extensi: Lifi nucl eneration capacity sh

qualify 'as advanced nuclear energy technology.
(5) Energy from a fue] cetl. |
6) Advanced solid waste or ¢ ction and demolition ris _conversion

technology that resulis in measurable greenhouse gas emission reductions.

7} Demand-side mana t an ' jen v, nd that used to
comply with any other regulatory standard or programs.

(C) The following new or exzstmg mercantlle customer-s:ted resources maz be qualified

ed-energy

resource benchmarks, as apg licable, provi thgt it does not Qﬁ titute double-

counting for any other regulatory requirement and that the mereantile customer has
commiited the Iesource for mteganon mto the electng ptility's demapd-response,

08 of the Administrative Code,

(1) Renewable energy resources from mercantile customers include the following:

a) Electric generation equi ses 3 renewable en 80 and is
owned or controlled by a mercantile customer.

b _Any renewabl 0 ¢ reantil tomer that can bhe
utilized effectively as part of an_ alternative energy resource plan of an

electric utility and would otherwise qualify as a renewable energy resource
if it were utilized directly by an electric utility.
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{2) Advanced energy resources from mercantile customers include the following:
{a) A resource that improves the relationship between real and reactive power.

A mercantile customer-owne lled 1 makes e

of waste heat or other thermal ggag]zﬂjggg

(c) Storage technology that allows a mercantile customer more flexibility to
modify its demand or load and usage characteristics.

(d) Electric generation equipment owned or controlled by a mercantile customer
that uses an advanced energy resource.

(&) Any advanced epergy tesource of the mercantile cusiomer that can be

utilized effectively

electric utility and would otherwise ggahfg as an advanc_qd energy resource
if 1t were utitized directly by an electric mility,

(D) An electric utility or electric services company may use renewable energy credits

REC) to satisfv all or part of a renewab reso inark, including a
solar energy resource benchmark.

1) To be eligible for use towards satisfying a benc]
from a facility that meets efinition ol I en IEsQ
including solar epergy resources. Such facilities could inchude a mercantile

ustomcr s:ted resource _that is not com:mtted for mtegganon mt an glc_cgjc

1§ 1ant to_rule 4 -39-08 of t mstratwc Codc but ﬂlatod}arw e
gualifies under the terms of paragraph (A) of this rule.

tlity electric semces compan ' i i in_oo
standing of at least one of the following:

{a) The PIM's generation attributes tracking system.
{b) The MISO's renewable energy tracking system.

{3) A REC may be used for compliance any time in the five calendar vears following
the date of its initial purchase or acquisition.

(4} Double counting is prohibited.
To be appli wards liance, RECs shall remain fully ageregaied
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6) The RECs must be associated wi icity that was generat
July 31, 2008.

(E) For a generating facility of seventy-five megawatts or greater that is situated within

this state and has committed by December 31, 2009, to modify or retrofit_its
gencrating unit or units to enable the facility to gencrate principally from biomass
energy by June 30, 2013, the aumber of RECs produced by gach megawati-hour of
glectricity generated principally from biomass energy shall egual the actual
percentage of biomass feedstock heat input used to generate such megawatt-hour
maltiplied by the quotient obtained by dividing the then existing unit dollar amount

used to determine a renewsble epergy compliance payment as provided under
division (CY2Xb} of i 8.64 of the Revised Code, by the isti

market value of one REC, but such megawatt-hour shall not equal less than one
credit.

) An entity seeking resource guali i e an applicali ification of its

resources or technologies, upon such forms as may be prescribed by the commission,

The application shall include a_determination of deliverability to the state in
accordance with paragraph (I) of rule 4901:1-40-01 of the Administrative Code.

-obiections to any agp lication ﬁ]ed under thxs mle wuthm twengg dayg of the dat
of the filing of the application.

(2) The commission may approve, suspend, or deny an application within sixty days

of it being filed. If the commission does not act within sixty days. the
application is deemed amtomatically approved on the sixty-first day after the
date filed

3) If the commission suspends the application, the applicant shall be notified of the
reasons for such susggnsmn and _may be directed to fumish additional

information. The commission may act to gpp_rove or denvy a suspended
application within ninetv days of the date that the gpplication was suspended.

{4) Upon commission approval, the applicant shall receive notification of approval
and a numbered certificate where applicable. The commission ghall provide this
certificate number to the appropriate attribute tracking system.

(3) Representatives of certified facilities must notify the commission within thirty
davs of any material chanees in information previously submitted to the

commission during the ificati ss, Fail 1 result i
revocation of certification status.
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{6) Certification of a resource or technology shall not predetermine compliance with
annual benchmarks, and does not constitute any commission position regarding
COst recovery. ’

(G) At jts discretion. the commission may classify any new technology or additional

tesource as an advanced- or renewable-energy resource. Any interested person may
request a hearing on such classification,
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4901:1-41-01 Definitions.

structured. verifiable process lncludm 011c1e and to measure

carbon dioxide emissions and control options on both a facility and a system-wide

scale over five-, ten- and twenty-vear periods.

(B) "Commission”" means the public utilities commission of Ohio.

(C) "The Climate Registry" means the nonprofit collaboration among North American
state rovmces temt jes and native sovere1 nations, using the websi

calculate, veri and ubhcl report ouse i into a sin le regi

"Electric _generating facility" an electric generating plant and
facilities capable of producing electricity of fifty megawatts or larger.

(E)_"Greenhouse gas” mcaﬁs the emissions of carbon dioxide, methane, nitrous oxide,
hydrofluorocarbons. perfluorocarbons. and/or sulphut hexafluoride.

set forth in section 4905.02 of the Revised Code, or within the definition of "¢lectric
service company" set forth in section 4928.01 of the Revised Code.
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4901:1-41-03 Greenhouse gas reporting and carbon diexide control plan.

(A) Unless otherwise directed by the commission, any public utility owning or operating
an electric generating facility within Ohio_shall become a participating member in

¢ climate regi and shall rt_greenhouse emissions accordi

protocols approved by the climate registry.

(B) Any public utility that owns or operates an electric generating facility within Ohio
hall file with the commission by April fifieenth of each calendar an
nvironmental control plan, i 10X] i

I bon Ao
such plan shall also be provided to the director of the Ohio environmental protection

agency, or his designee.

) The environm control plan shall includ t technical info

current conditions, goals, and potential actions for resource planning ot

environmental compliance. ology in in thi including clean

coal, shall be based upon the most current scientific and engineering design

z_tgablhn of any facﬂxg or_that has been demgged to havc the capablhg to control




¥**¥ DRAFT — NOT FOR FILING ***

4901:5-1-01 Definitions.

As used in Chapters 4901:5-1 to 4901:5-7 of the Administrative Code:

(A) "Business office" means any office maintained by the reporting person where bills
issued by the reporting person may be paid and discussed with its representatives.

(B) "Commission" means the public utilities commission of Ohio.-

(C) "EDGElectric U‘[ﬂi!yu means-electra-dishibition-utditv—a

Svyagtyavivy . 0 "'-'-' 1o A .Z._- SR OUSaERa—C T OIRerS i ‘-3

meaning set forth in division (A)}(11} of section 4928.01 of the Revised Code.

(D) "Electric transmission owner" for-the-purpese-ef-this-ehapter-means the owner of a
major utility facility as defined in section 4935.04 of the Revised Code.

(E) "Gas distribution line and associated facility" means a pipeline and associated
facilities other than gathering or transmission line in a distribution area.

(F) "Gas gathering line and associated facility” means a pipeline and associated facilities
which transport gas from a current production facility to a transmission line or main.

(G) "Gas or natural gas transmission line and associated facilities” has the meaning set
forth in rule 4966-1-02 4906-1-01 of the Administrative Code.

(H) "Long-term forecast report" has the meaning set forth in section 4935.04 of the
Revised Code.

(D "Major utility facility”, has the meaning set forth in division (A)(1) of section 4935.04
of the Revised Code.

(J) "Person” has the meaning set forth in sections-gection 4906.01 and-4935.04-of the
Revised Code.

(K) "Reporting person” means any person required to file a long-term forecast report
under section 4935.04 of the Revised Code.

(L) "Substantial change” includes, but is not limited to:
(1) A change in forecasted peak loads or energy delivery—copsumption over the
forecast petiod of greater than an average of one-half of one per cent per year as
calculated in rule 4905:5-3-03 of the Administrative Code.

(2) Demonstration of good cause to the commission by an interested party.
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(M) "Electric generating facility" means an electric generating plant and associated
facilities capable of producing electricity.




