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The Ohio Energy Group (“OEG”) and The Office of the Ohio Consumers’ Counsel 

(“OCC”) submit this Reply Brief in response to the Post-Hearing Briefs of Ohio Power Company 

(“AEP Ohio” or “Company”), Constellation NewEnergy, Inc. and Exelon Generation (jointly, 

“Exelon”), and FirstEnergy Solutions Corp. (“FirstEnergy”).1  Resolving the plight of non-

shopping customers should be of paramount concern as the Public Utilities Commission of Ohio 

(“Commission” or “PUCO”) considers the parties’ recommendations.  Non-shopping customers 

primarily include residential and small business customers, low-income Percentage of Income 

Payment Program (“PIPP”) customers, and energy-intensive reasonable-arrangement customers.  

These customers will pay high cost-based rates for capacity coupled with higher market-based 

rates for energy over the next sixteen months, unless the PUCO modifies AEP Ohio’s proposed 

Completive Bidding Process (“CBP”).  

Intervenors have offered various options to mitigate the harm to non-shopping customers.  

But OEG/OCC’s approach is the most effective and simple way to protect these customers.  

Under OEG/OCC’s approach, customers are not harmed, and reasonably priced electric service is 

more likely to be made available to them.  Moreover, using a reserve price for the auctions, as 

suggested by OEG/OCC, will not impede the competitive market.  Indeed, customer switching 

1 OEG/OCC’s decision not to respond to other arguments raised in this proceeding should not be construed 
as implicit agreement with those arguments.  

                                                 



 

rates in AEP Ohio’s territory have dramatically increased since 2009, with the latest publicly 

available switching rate for AEP Ohio showing that 49.4% of AEP Ohio’s load is being served by 

competitive retail electric service (“CRES”) providers.  Concern over the market developing is 

misplaced.  

Instead the concern should be directed toward the impact of “pro-competitive” policies 

on customers’ rates.  While one of the main premises of Senate Bill 221 (“S.B. 221”) was to 

assist in the development of a competitive generation market, this is not the end-all purpose of SB 

221.  Rather the law requires “reasonably priced electric retail service” by providing customers 

with the tools and opportunities to achieve such reasonable prices.  Competition should be a 

means toward that end, with the benefits of competition flowing to customers.  Reasonably priced 

electric service for customers should be the goal.   

I. AEP Ohio’s Rate Mitigation Proposals Will Not Protect Non-Shopping 
Customers From Being Harmed As A Result Of Its “Energy-Only” Auctions 
And Therefore Should Not Be Adopted In Lieu Of OEG/OCC’s Reserve 
Price Recommendation. 

AEP Ohio criticizes OEG/OCC’s recommendation to set the reserve price for AEP 

Ohio’s 10% and 60% “energy-only” auctions at the fuel adjustment clause (“ FAC”) rates that 

non-shopping customers otherwise would pay.  AEP Ohio claims that doing so would be 

“arbitrary” and that adopting OEG/OCC’s recommendations would interfere with the competitive 

market in Ohio.2  The Company urges that the Commission’s approval of auction rates not be 

dependent upon their “temporary” relationship to FAC rates, and insists that the path to market 

“is not conditioned on temporary or short-term market results – it is a permanent goal.”3 

In essence, AEP Ohio asks the Commission to stand back and allow the “energy-only” 

auctions to adversely impact non-shopping customers’ energy rates during the 16-month period 

when the auction rates are blended with the FAC rates those customers would otherwise pay.  But 

2 AEP Ohio Brief at 7-9. 
3 AEP Ohio Brief at 8.  
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doing so would ignore the fundamental goal of the “energy-only” auctions as well as the 

Commission’s statutory obligation to set reasonable rates for customers.4 

The Commission established the 10% and 60% “energy-only” auctions to benefit non-

shopping customers.5  The most important metric in assessing whether customers have benefited 

as a result of the “energy-only” auctions is whether their energy rates are lower than what they 

would otherwise be if the auctions were not held.  Non-shopping customers receive no benefit if 

they are forced to pay unnecessarily increased rates (which could collect as much as $211 million 

in additional charges from those customers) merely for the sake of developing the “competitive 

market.”6  The goal of competition is to lower customers’ rates.  The Commission can ensure that 

AEP Ohio’s “energy-only” auctions result in rates for non-shopping customers either equal to or 

lower than their current rates by setting the reserve price for the 10% and 60% auctions at the 

FAC rates that those customers otherwise would pay. 

Contrary to AEP Ohio’s insinuations,7 OEG/OCC’s reserve price recommendation is 

distinct from any recommendations raised in the Company’s ESP case.  Rather than advocating 

for a delay in the timing of the “energy-only” auctions or the rejection of results after auctions 

have occurred, OEG/OCC presently recommend that the Commission establish one simple 

customer protection that would still allow the auctions to be held in accordance with the 

Commission’s desired schedule and would provide certainty that those auctions results will be 

upheld.  Setting the reserve price for the “energy-only” auctions at the FAC rates customers 

4 See e.g. R.C. 4928.02(A). 
5 ESP Order at 39 (“slowing the movement to competitive auctions would ultimately harm residential 
customers by precluding them from enjoying any benefits from competition.”); FirstEnergy Brief at 1 
(“There are two inescapable conclusions from the AEP ESP II Order and Entry on Rehearing which are 
relevant to this case.  First, the Commission wanted AEP Ohio to transition to market based 
pricing…Second, the Commission wanted those market prices to actually benefit customers”). 
6 Direct Testimony of Lane Kollen (June 14, 2013)(“Kollen Testimony”) at 15:1-18. 
7 AEP Ohio Brief at 8. 
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otherwise would pay accomplish both of these ends while also protecting non-shopping 

customers from unreasonable and unnecessary rate increases. 

AEP Ohio proposes three measures that may mitigate some of the potential adverse rate 

impacts to non-shopping customers resulting from the “energy-only” auctions.  But none of those 

measures will effectively prevent any harm to those customers.  AEP Ohio suggests that the 

Commission: 1) wait around for the base generation rate decrease in January 2015 to reduce the 

rates of non-shopping customers; 2) maintain separate rate zones for the FAC through December 

2014; and/or 3) expand the 12% rate cap established in the ESP to include the “energy-only” 

auction rate impacts.8  

The first of these measures is going to happen anyway as a result of the Commission’s 

ESP findings and therefore, does not provide any additional protection to customers.  The second 

of these measures is independent of the “energy-only” auction results and provides no protection 

to customers unless the Commission sets a separate auction reserve price for each AEP Ohio rate 

zone at the FAC rate that customers in that rate zone would otherwise pay.  The third measure 

may provide some small short-term protection to customers, but would still allow unreasonable 

and unnecessary rate increases to result from the “energy-only” auctions.  Additionally, if the 

energy rates from the auctions resulted in an individual customer meeting the 12% rate cap, it 

would simply create deferrals that would be collected later from all customers, increasing their 

cost burden.  Creating additional costs to be deferred and collected from customers later is not 

sound regulatory policy.   

The Commission’s goal in this case should not be to determine what level of potential 

harm to non-shopping customers is acceptable.  It should be preventing any harm to non-

shopping customers as a result of the “energy-only” auctions, particularly when doing so is as 

simple as adopting OEG/OCC’s reserve price recommendation.  Accordingly, though adoption of 

8 AEP Ohio Brief at 29-32. 
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AEP Ohio’s proposed measures may provide some small short-term protection to customers, the 

Commission should not do so in lieu of setting the reserve price for the auctions at the FAC rates 

customers otherwise would pay. 

 
II. The Commission Should Reject Exelon’s Recommended Crediting 

Mechanism. 

Exelon acknowledges that “…under the well-known ‘regulatory compact,’ SSO 

customers who are required to pay AEP’s embedded capacity until the end of the transition period 

are entitled to the energy generated by AEP’s legacy generating units at the lower of cost or 

market.”9  To address the fact that AEP Ohio’s proposed auction structure may not allow the 

regulatory compact to be upheld, Exelon suggests that any difference customers pay between the 

energy rates resulting from the auctions and the FAC rates customers would otherwise pay, would 

be used as a reduction in the AEP Ohio capacity case deferral.10 

While Exelon’s ad hoc hodgepodge approach is “creative,” it suffers from a series of 

flaws.  First, Exelon’s approach has no basis in the language of the Commission’s ESP Order.  

Second, it rests upon the faulty assumption that the capacity case deferral can lawfully be 

collected from non-shopping customers.  Third, although Exelon has seemingly modified its 

proposed crediting mechanism to apply only to non-shopping customers (which resolves the issue 

of non-shopping customers funding a credit to shopping customers),11  OEG/OCC’s reserve price 

recommendation provides a much more administratively simple solution by which to protect non-

shopping customers.  Fourth, Exelon’s modified proposal would not protect non-shopping 

customers who shop prior to the collection of the capacity case deferral since those customers 

9 Exelon Brief at 3. 
10 Exelon Brief at 13-16 (referring to the deferral established in Case No. 10-2929-EL-UNC). 
11 Exelon Brief at 15 (“…it should be noted that the crediting is only to the standard service load.  Thus, on 
the more than 49.4 percent of the load that is shopping, Dr. Lesser’s crediting mechanism would not apply 
and AEP can earn a margin in the market if its energy is competitively priced.”). 
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would pay unnecessarily high rates now, but would not receive the capacity case credit that 

Exelon proposes to apply later. 

Exelon also raises concerns about the impact of adopting OEG/OCC’s reserve price 

recommendation, stating that establishing a cap will discourage the competitive market in AEP 

Ohio’s territory and impose long-run harm on non-shopping customers.12  But given that CRES 

providers already make nearly half the sales in AEP Ohio’s territory and will make all of the sales 

once AEP Ohio holds 100% energy and capacity auctions,13 it appears that the competitive 

market is already thriving and is likely to continue to thrive in AEP Ohio’s service territory.  

Regarding any long-term effects of the Commission’s decision to protect non-shopping customers 

for the brief 16-month period prior to the 100% energy auctions, it is highly unlikely that such a 

decision would cause suppliers to avoid opportunities to bid on SSO load in AEP Ohio’s service 

territory in the future, especially once AEP Ohio’s entire SSO load is subject to auction.  

Accordingly, the Commission should not be dissuaded from protecting non-shopping customers 

in this case based upon a perceived hypothetical threat that competition in AEP Ohio’s service 

territory will somehow be chilled by doing so. 

 
III. If the Commission Adopts FirstEnergy’s Blending Recommendation, It 

Should Clarify That The Energy And Demand Costs Resulting From AEP 
Ohio’s SSO Auctions Will Be Allocated In The Same Manner That 
FirstEnergy Uses To Allocate Those Costs.  

FirstEnergy recommends that AEP Ohio blend its current cost-based capacity rates 

($314/MW-day) with a $188.88/MW-day capacity rate in the same percentages as the Company 

blends its energy rates (10%, 60%, etc.).  That approach is similar in principle to MRO 

12 Exelon Brief at 6. 
13 “Summary of Switch Rates from EDUs to CRES Providers in Terms of Sales For the Month Ending 
March 31, 2013,” available at 
http://www.puco.ohio.gov/emplibrary/files/util/MktMonitoringElecCustSwitchRates/SWITCH%20RATES
%20SALES/2013/1Q2013.pdf. 
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blending.14  The key difference between the two capacity rates is that the $314/MW-day rate 

represents AEP Ohio’s gross capacity costs whereas the $188.88/MW-day rate represents its net 

capacity costs (reduced for energy margins).  While it is up to the Commission to determine 

whether FirstEnergy’s blending recommendation is outside of the scope of and/or barred by the 

ESP Order, the proposal is sound and could save customers approximately $180 million.15 

Further, the Commission can adopt FirstEnergy’s blending recommendation in addition 

to OEG/OCC’s reserve price recommendation.  The two recommendations are not mutually 

exclusive.  While FirstEnergy may claim otherwise,16 OEG/OCC’s reserve price recommendation 

is not contrary to the Commission’s ESP Order.  Instead, the Commission seeks to achieve the 

goal that FirstEnergy itself concedes is clearly expressed in that Order - transitioning AEP Ohio 

to market-based prices that “actually benefit customers.”17   Adopting OEG/OCC’s reserve price 

recommendation does not prevent the auctions from happening nor does it bar suppliers from 

bidding in those auctions.  It merely ensures that non-shopping customers benefit from any 

market-based energy prices resulting from the auctions.  If AEP Ohio’s competitors can beat the 

FAC rate that customers would otherwise pay, they can still win part of the Company’s SSO load.  

But even if suppliers cannot beat AEP Ohio’s FAC rates or choose not to bid in the 10% and 60% 

“energy-only” auctions, it does not mean that those auctions are “failures.”  It simply means that 

competitors cannot beat the energy rate to which consumers are entitled to under the “regulatory 

compact.” 

If the Commission ultimately adopts FirstEnergy’s blending recommendation, it should 

also find that the $188.88/MW-day capacity cost and the energy costs resulting from AEP Ohio’s 

auctions will be allocated in the same manner that FirstEnergy uses to allocate such costs from its 

14 FirstEnergy Brief at 9-11. 
15 FirstEnergy Brief at 2-3. 
16 FirstEnergy Brief at 15. 
17 FirstEnergy Brief at 1. 

7 
 

                                                 



 

SSO auctions.  Specifically, FirstEnergy allocates the capacity costs resulting from its SSO 

auctions on the 5 CP basis used by PJM (Duke allocates demand costs resulting from its SSO 

auctions on a 1 CP basis, which is a proxy for 5 CP, since Duke had not yet joined PJM when it 

signed its ESP Stipulation).18  FirstEnergy allocates the energy costs resulting from its SSO 

auctions with adjustments for line losses in order to account for the fact that higher voltage 

customers have fewer line losses than lower voltage customers.19  These capacity and energy 

allocations are grounded in fundamental ratemaking principles and therefore, should be adopted 

for AEP Ohio as well. 

IV. Exelon Failed To Provide Sufficient Reason Not To Hold Separate “Energy-
Only” Auctions For The Ohio Power And Columbus Southern Power Rate 
Zones. 

Exelon argues that OEG/OCC’s recommendation to hold separate “energy-only” auctions 

for the former Ohio Power and Columbus Southern Power rates zones should be rejected.20  

Exelon claims that “there is no evidence of any appreciable difference between what a bidder 

would bid into each zone” and that increasing the number of auctions will also increase the 

administrative costs of participation to bidders.21   

With regard to the Exelon’s first claim, if OEG/OCC’s reserve price recommendation is 

adopted by the Commission, there will undoubtedly be an appreciable difference between what a 

bidder could bid into each rate zone.  This is because the “price to beat” for the SSO auctions in 

each rate zone (i.e. FAC rate) would be approximately $6/MWh higher in the Columbus Southern 

Power rate zone than in the Ohio Power rate zone.  Hence, the reserve price in Columbus 

Southern Power’s rate zone auction would be significantly higher than the reserve price in Ohio 

Power’s rate zone auction. 

18 See attached tariff sheets for FirstEnergy’s Rider GEN and Attachment B to the Duke ESP Stipulation. 
19 Id. 
20 Exelon Brief at 11. 
21 Id. 
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With regard to its second claim, Exelon has not offered anything more than speculation 

that any additional administrative costs would be sufficient to deter potential bidders from 

participating in each rate zone’s “energy-only” auctions.  This is insufficient to justify subjecting 

Ohio Power customers to the risk of paying unreasonably high energy rates when the 

Commission could simply hold separate auctions for each rate zone. 

 
V. CONCLUSION 

The Commission has the duty and responsibility to ensure that reasonably priced retail 

electric service is made available to customers in this state.  It can carry out its duty in this 

proceeding by implementing a reserve price for the energy-only CBP, as recommended by 

OEG/OCC.   Doing so will prevent non-shopping customers from experiencing high cost-based 

rates for capacity and higher market-based rates for energy over the next sixteen months.  Setting 

a reserve price for the energy-only auctions will do little to impede the development of 

competition in a market where customers are switching daily by ever increasing numbers.   

Respectfully submitted, 
 

/s/ David F. Boehm (per e-mail authorization) 
David F. Boehm, Esq. 
Michael L. Kurtz, Esq. 
Jody Kyler Cohn, Esq. 
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36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 
Ph:  (513) 421-2255    
Fax:  (513) 421-2764 
E-Mail: dboehm@BKLlawfirm.com 
mkurtz@BKLlawfirm.com  
jkylercohn@BKLlawfirm.com 
 
Counsel for the Ohio Energy Group 
 
 
  

9 
 

mailto:jkylercohn@BKLlawfirm.com
mailto:mkurtz@BKLlawfirm.com
mailto:dboehm@BKLlawfirm.com


 

BRUCE J. WESTON 
OHIO CONSUMERS’ COUNSEL 
 
 
/s/ Maureen R. Grady____________ 
Maureen R. Grady, Counsel of Record 
Assistant Consumers’ Counsel 
Office of the Ohio Consumers’ Counsel 
10 West Broad Street, 18th Fl. 
Columbus, Ohio  43215 
Ph:  (614) 466-9567 – Grady 
E-Mail:  grady@occ.state.oh.us 
 

  

10 
 

mailto:grady@occ.state.oh.us


 

CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the Joint Reply Brief of the Ohio Energy Group and 

the Office of the Ohio Consumers’ Counsel was served on the persons stated below via 

electronic service this 30th day of August 2013. 

 
 /s/ Maureen R. Grady    
 Maureen R. Grady 
 Assistant Consumers’ Counsel 
 

SERVICE LIST 
 

Stephen.reilly@puc.state.oh.us 
stnourse@aep.com 
dconway@porterwright.com 
mhpetricoff@vorys.com 
smhoward@vorys.com 
glpetrucci@vorys.com 
sam@mwncmh.com 
fdarr@mwncmh.com 
joliker@mwncmh.com 
mpritchard@mwncmh.com 

haydenm@firstenergycorp.com 
jlang@calfee.com 
lmcbride@calfee.com 
talexander@calfee.com 
dboehm@BKLlawfirm.com 
mkurtz@BKLlawfirm.com 
jky1er@BKLlawfirm.com 

 

 
Sarah.parrot@puc.state.oh.us 
Jonathan.tauber@puc.state.oh.us 
  

 

11 
 

mailto:lmcbride@calfee.com
mailto:talexander@calfee.com
mailto:jlang@calfee.com
mailto:mpritchard@mwncmh.com
mailto:haydenm@firstenergycorp.com
mailto:Sarah.parrot@puc.state.oh.us
mailto:Jonathan.tauber@puc.state.oh.us
mailto:jky1er@BKLlawfirm.com
mailto:dboehm@BKLlawfirm.com
mailto:mkurtz@BKLlawfirm.com
mailto:dconway@porterwright.com
mailto:mhpetricoff@vorys.com
mailto:stnourse@aep.com
mailto:Stephen.reilly@puc.state.oh.us
mailto:Stephen.reilly@puc.state.oh.us
mailto:fdarr@mwncmh.com
mailto:joliker@mwncmh.com
mailto:sam@mwncmh.com
mailto:smhoward@vorys.com
mailto:glpetrucci@vorys.com


























This foregoing document was electronically filed with the Public Utilities 

Commission of Ohio Docketing Information System on 

8/30/2013 3:33:38 PM

in

Case No(s). 12-3254-EL-UNC

Summary: Brief Joint Reply Brief of the Ohio Energy Group and the Office of the Ohio
Consumers' Counsel electronically filed by Ms. Deb J. Bingham on behalf of Grady, Maureen
R. Ms.


	OEG.OCC Joint Reply Brief - AEP Competitive Pricing - 12-3254-EL-UNC - Final 8.30.13 c
	BEFORE THE
	PUBLIC UTILITIES COMMISSION OF OHIO
	I. AEP Ohio�s Rate Mitigation Proposals Will Not Protect Non-Shopping Customers From Being Harmed As A Result Of Its �Energy-OnlyŽ Auctions And Therefore Should Not Be Adopted In Lieu Of OEG/OCC�s Reserve Price Recommendation.
	II. The Commission Should Reject Exelon�s Recommended Crediting Mechanism.
	III. If the Commission Adopts FirstEnergy�s Blending Recommendation, It Should Clarify That The Energy And Demand Costs Resulting From AEP Ohio�s SSO Auctions Will Be Allocated In The Same Manner That FirstEnergy Uses To Allocate Those Costs.
	IV. Exelon Failed To Provide Sufficient Reason Not To Hold Separate �Energy-OnlyŽ Auctions For The Ohio Power And Columbus Southern Power Rate Zones.
	V. CONCLUSION

	FirstEnergy Rider GEN
	Duke ESP Stip - Attachment B

