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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 

In the Matter of the Application of Ormet 
Primary Aluminum Corporation for 
Approval of a Unique Arrangement with 
Ohio Power Company 

 
) 
) 
) 
) 
 

Case No. 09-119-EL-AEC 

 
 OHIO POWER COMPANY’S MEMORANDUM IN OPPOSITION TO ORMET 

PRIMARY ALUMINUM CORPORATION’S MOTION TO AMEND AND REQUEST 
FOR EMERGENCY RELIEF 

 

I. INTRODUCTION 

Ormet Primary Aluminum Corporation (Ormet) has an existing unique arrangement with 

Ohio Power Company (AEP Ohio) that was approved by the Public Utilities Commission of 

Ohio (Commission).  In February 2013, Ormet filed a reorganization bankruptcy petition in 

before the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) 

to initiate Case No. 13-10334, which remains pending.  The purchaser of Ormet's assets in the 

Bankruptcy Court is Smelter Acquisition LLC, which is an affiliate of Wayzata Investment 

Partners LLC.   Other Wayzata owned or affiliated entities are either pre or post-petition lenders 

of Ormet.  On June 14, 2013, Ormet filed a motion to amend the 2009 unique arrangement and 

request for emergency relief.  Ormet’s request for emergency relief is procedurally and 

substantively defective, as explained below.  In addition, under the existing contract as well as 

bankruptcy law, Ormet cannot amend the contract without AEP Ohio’s consent – which it does 

not have.  Moreover, both the Commission and, ultimately, the Supreme Court determined that 

the contract was airtight, fully binding and ensured that there was “no risk” of Ormet leaving 

AEP Ohio during the contract term.  Consequently, the Commission should deny the request for 
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emergency relief and establish a comment cycle and/or evidentiary hearing process schedule to 

consider Ormet’s controversial proposals with greater care and scrutiny. 

 

II. ARGUMENT 

A. R.C. 4909.16 does not provide a valid legal basis for granting Ormet’s request for 
emergency relief because the requested relief is not temporary in nature and is 
otherwise inappropriate under R.C. 4909.16 (and R.C. 4905.31), and the statute 
requires consent by the affected utility (and AEP Ohio does not consent to Ormet’s 
proposed relief). 
 
Ormet’s request for emergency relief relies upon R.C. 4909.16, which states in relevant 

part as follows:   

When the public utilities commission deems it necessary to prevent 
injury to the business or interests of the public or of any public 
utility of this state in cases of any emergency to be judged by the 
commission, it may temporarily alter, amend, or, with the consent 
of the public utility concerned, suspend any existing rates, 
schedules, or order relating to or affecting any public utility or part 
of any public utility in this state.  

 
(Emphasis added).    

 
The Ohio Supreme Court has construed R.C. 4909.16 as vesting the Commission with 

broad discretionary powers in determining when an emergency exists and in tailoring an 

appropriate temporary remedy to meet the emergency.  See Cambridge v. Pub. Util. Comm. 

(1953), 159 Ohio St. 88.  But the court has also cautioned the Commission that its power to grant 

emergency relief is extraordinary in nature.  See Cincinnati v. Pub. Util. Comm. (1948), 149 

Ohio St. 570.  Thus, in connection with Ormet’s motion, the Commission must first address the 

threshold issue of whether the potential injury alleged by Ormet requires emergency relief to 

prevent injury to the public.  Specifically, when the public injury alleged by Ormet is balanced 

against several millions of dollars of additional costs that are shifted to AEP Ohio ratepayers as a 
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direct result of the relief Ormet seeks, the Commission may conclude granting the requested 

relief will cause – not prevent - “injury to the business or interests of the public.”  Further, while 

Ormet claims (Motion at 3) that this entire set of issues needs to be resolved by July 31, 2013 

and uses that as the basis for an emergency, the reality is that this is a self-imposed deadline and 

the proposed new owner can grant multiple 30-day extensions beyond this date under the terms 

of the “stalking horse” agreement filed with the bankruptcy court.1 

Even if the Commission determines that the alleged injury requires it to exercise its 

discretionary emergency power, Ormet will have the burden of proving an emergency exists and 

that action is necessary to protect the health, safety, and welfare of the public.  See Akron v. Pub. 

Util. Comm. (1948), 149 Ohio St. 347.  The Commission has determined that economic hardship 

in a community does not necessarily equate to the level of an existing emergency requiring 

action necessary to protect the public.  See In the Matter of the Complaint of the Board of 

Education of the Cleveland City School District v. The Cleveland Electric Illuminating 

Company, Case Nos. 91-2308-EL-CSS and 92-504-EL-CSS, Entry at p. 8 (July 2, 1992) (“The 

Board’s assertion that is has financial problems and that CEI is threatening to charge the schools 

under its tariffs do not provide sufficient grounds to find that an emergency situation exists to 

alter or amend CEI’s rates.”)  Further, the Commission has stated that when exercising its 

discretion under the statute, “the existence of an emergency is a condition precedent to any grant 

of temporary rate relief . . . . [and] the applicant’s supporting evidence will be reviewed with 

strict scrutiny, and that evidence must clearly and convincingly demonstrate the presence of 

extraordinary circumstances which constitute a genuine emergency situation” to the public or the 

subject public utility.  See In the Matter of the Application of Akron Thermal, LP for an 

                                                 
1 The purchase agreement is attached as Exhibit A to these comments and Section 4.03(h) is the provision that 
permits up to six 30-day extensions. 
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Emergency Increase in its Steam and Hot Water Rates and Charges, Case No. 00-2260-HT-

AEM, Opinion and Order at p. 3 (Jan. 25, 2001) (citing Toledo Edison Co., Case No. 84-1286-

EL-AEM (Feb. 19, 1985).    

If the Commission considers invoking R.C. 4909.16 and examines that statute as a basis 

for authority, it should recognize that the relief Ormet requests exceeds what the Commission is 

authorized under the statute to grant.  The Commission “may temporarily alter, amend, or, with 

the consent of the public utility concerned, suspend any existing rates.”  R.C. 4909.16.  The 

authorized relief is interim in nature and only for so long as needed to address the emergency.  

See Akron Thermal at 3 (“Finally, the Commission will grant temporary rate relief only at the 

minimum level necessary to avert or relieve the emergency.”)  Ormet asks the Commission to act 

on an emergency basis to shorten the term of its contract by three years and allow it to shop 

effective January 1, 2014.   See Motion at 10.  These are both very permanent forms of relief, 

and the Commission – as a creature of statue – is without statutory authority to grant this relief 

using R.C. 4909.16.  Further, even a temporary suspension of rates requires consent of the public 

utility concerned, and the Company objects and does not consent on a temporary basis, let alone 

does it consent to the permanent effects of either permitting Ormet to shop or terminate the 

contract early.       

Shortening the term of the contract by three years and allowing Ormet to shop effective 

January 1, 2014 also impairs AEP Ohio contract rights.  Such permanent relief violates 

constitutional restraints against impairment of the obligations of contract and constitutional 

guarantees of due process.  See U.S. Const. Art. I, § 10; U.S. Const. Amend. XIV, § 1; Ohio 

Const. Art. I. § 16; and Ohio Const. Art. II, § 28.  In addition to lacking the authority to provide 

permanent relief under R.C. 4909.16, the Commission does not have the power to cancel a 
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contract under R.C. 4905.31 either.  When AEP sought to cancel a prior special arrangement 

with Ormet in the 1970s, Ormet successfully argued that the Commission lacked authority to 

cancel the special arrangement.  The Commission stated, “The Commission must agree on this 

point. It is axiomatic that this Commission, as a creature of statute, has no powers beyond those 

conferred by statute.  Akron v. Barberton Belt Rd. v. Pub. Util. Comm. (1956), 165 Ohio St. 316 

(1956).  Considering this constraint in conjunction with that maxim of statutory 

construction, expressio unius est exclusio alterius, compels the conclusion that the absence of 

specific legislative reference to the remedy of cancellation in Section 4905.31 precludes this 

Commission from authorizing cancellation in toto.”  In the Matter of the Application of Ohio 

Power Company to cancel certain special power agreements and for other relief, Case No. 75-

161-EL-SLF, Opinion and Order at 14-15 (Aug. 4, 1976).   

Finally, because Ormet’s filing is a request for a unique arrangement request under OAC 

Chapter 4901:1-38 (see June 27 Entry), there is no opportunity for emergency relief envisioned 

under those rules – which govern this proceeding.  If the Commission had envisioned the 

potential exercise of R.C. 4909.16 in the context of OAC Chapter 4901:1-38, it would have 

included some reference or process to accommodate such a request.  But it did not and cannot 

now alter the operation of those governing procedural rules. 

In sum, although the Commission has broad discretion when invoking its emergency 

powers and how it fashions temporary relief to address an emergency, it is unclear whether it is 

appropriate in this instance.  It is clear, however, that the Commission can only provide 

temporary relief, assuming it finds there is an immediate emergency to address.  Ormet’s request 

that the Commission shorten the term of its contract and allow it to shop exceeds the interim 

relief the Commission is authorized to provide.  Moreover, AEP Ohio does not consent to such 
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relief, thus, it cannot be granted under R.C. 4909.19.  Nor can the Commission cancel the 

contract under R.C. 4905.31.  Thus, the permanent relief Ormet seeks can only be obtained 

thought mutual resolution of the issue, which will require that AEP Ohio’s financial concerns be 

addressed, as further explained below. 

B. The Commission should also be aware that, under federal bankruptcy law, Ormet is 
precluded from seeking to amend an existing contract without AEP Ohio’s consent; 
that issue has been raised by AEP Ohio in the bankruptcy proceeding and any 
action by the Commission to address the “emergency relief” must take into account 
that as long as Ormet is in bankruptcy, AEP Ohio must consent to any modification 
of its contract with AEP, and the bankruptcy court has exclusive jurisdiction to 
address modification and assumption of contracts that are part of a debtor's estate 
in bankruptcy.    
 
In Ormet’s bankruptcy proceeding, Ormet is seeking to modify and amend the Unique 

Arrangement so that it can sell substantially all of its’ assets to Smelter Acquisition Company 

(“Purchaser”).  The Court has approved the sale of Ormet’s assets to the Purchaser, but the sale 

has not closed. 

AEP Ohio has filed an objection in the Bankruptcy Court (the “Objection”) to Ormet’s 

attempt to modify and amend the Unique Arrangement, based on applicable bankruptcy statutory 

and case law that precludes a debtor from amending and modifying a contract so that it can be 

assumed and assigned to a third party.  In addition, AEP Ohio has objected to the proposed 

assumption and assignment of the Unique Arrangement to Purchaser because the Purchaser has 

not provided AEP with adequate assurance of performance as required by the United States 

Bankruptcy Code.  Specifically, the Purchaser has not provided AEP Ohio with assurances that 

the Purchaser will be able to perform its’ obligations to AEP Ohio under the Unique 

Arrangement.  The fact that the Purchaser is requiring Ormet to seek substantial modifications to 

the Unique Arrangement as a condition of the proposed sale raises substantial concerns about the 

Purchaser’s ability to perform its’ obligations to AEP Ohio under the Unique Arrangement.   (A 
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true and accurate copy of AEP Ohio’s Objection filed with the Bankruptcy Court is attached as 

Exhibit B.) 

C. Both the Commission and the Supreme Court of Ohio have emphatically 
determined Ormet would not be permitted to shop during the term of the existing 
contract and it would be unlawful and unreasonable to reverse that determination 
now after AEP Ohio acted in reliance on that unequivocal assurance by the 
Commission and the Court. 
 
On February 17, 2009 Ormet filed an application for approval of a unique arrangement 

with AEP Ohio.2  AEP Ohio did not join Ormet in filing the application, but did move to 

intervene on February 27, 2009.  Although AEP Ohio’s motion to intervene expressed general 

support for Ormet’s initial proposal in this proceeding, it conditioned the support upon full 

recovery of revenues foregone as a result of the discount from tariff rates. (February 27, 2009 

Motion of AEP Ohio to Intervene at 2.)   One of the provisions in the arrangement proposed by 

Ormet (Article 2.01) was for AEP Ohio to be the exclusive supplier to Ormet during the 10-year 

term of the arrangement.  (July 15, 2009 Opinion and Order at 13; Power Agreement at Article 

2.03.)  AEP Ohio argued against adoption of this provision, as violating the policy of the State of 

Ohio and the fundamental notion of customer choice embodied in SB 3 and SB 221.   

Over AEP Ohio’s objections, the Commission held as follows: 

The Commission finds that under the terms of the unique arrangement AEP-Ohio 
will be the exclusive supplier to Ormet. Therefore, there is no risk that Ormet will 
shop for competitive generation and then return to AEP-Ohio's POLR service. 

 
(Opinion and Order at 13) (emphasis added; internal citations omitted).    

AEP Ohio has previously experienced the situation of Ormet shopping for competitive 

generation service and then returning to AEP Ohio, even after Ormet had promised not to return.  

                                                 
2  Historically, Ormet received service from the joint service territory of Columbus Southern 
Power Company and Ohio Power Company and, since the 2011 merger of the two companies, 
50% of Ormet’s load is billed under CSP rate zone and 50% under Ohio Power rate zone.    
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The Commission’s September 15, 2009 Entry on Rehearing acknowledged this sordid history in 

referencing “the repeated transfer” of Ormet’s facilities among certified service territories.  

(Entry on Rehearing at 7, 9.)  It is undisputed that Ormet has previously obtained special 

permission to “permanently” leave AEP Ohio’s service territory to take advantage of low market 

prices for electricity3 only to subsequently seek and obtain permission to return to being served 

by AEP Ohio when market prices rose.4  Suffice to say that what was initially thought to be a 

“no risk” situation of Ormet returning to the AEP Ohio system proved to be something quite 

different.  Based on this prior experience with Ormet, AEP Ohio sought a determination first by 

the Commission and subsequently by the Supreme Court of Ohio as to whether the exclusive 

supplier provision was valid and binding under Ohio law.   

Specifically, AEP Ohio filed an application for rehearing, requesting that the 

Commission reconsider its adoption of the compulsory agreement generally and “exclusive 

supplier” provision specifically – not only to uphold State policy and statutory mandates 

regarding customer choice but also to enable AEP Ohio to fully recover “revenues foregone” as a 

                                                 
3  In 1996, based on Ormet’s desire to pursue low prices in the wholesale power market, Ohio 

Power agreed to allow Ormet to permanently leave Ohio Power’s service territory and 
reallocate the service territory of South Central Power Company, such that Ohio Power no 
longer had any legal obligation to serve the retail load of Ormet.  In the Matter of the Joint 
Petition of Ohio Power Company and South Central Power Company for Reallocation of 
Territory, Case No. 96-1000-EL-PEB (“South Central”), September 19, 1996 Joint Petition, 
Ap. at 248.  This unprecedented move was permitted specially for Ormet several years before 
retail choice was implemented in Ohio.  The Commission approved a permanent service 
territory reallocation to be effective January 1, 2000.  South Central, November 14, 1996 
Finding and Order. 

 
4  In 2005, Ormet filed a complaint and motion asking the Commission to transfer Ormet back to 

Ohio Power’s certified service territory – based on rising prices in the electricity market.  
Ormet Primary Aluminum Company v. Ohio Power Company and South Central Power 
Company, Case No. 05-1057-EL-CSS (“Ormet CSS”), November 29, 2005 Motion.  The 
Commission ultimately adopted an agreement in 2006 between the parties to allow Ormet to be 
served by a new combined service territory of Columbus Southern Power and Ohio Power.  
Ormet CSS, November 8, 2006 Supplemental Opinion and Order. 
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result of the Ormet arrangement.  (AEP Ohio August 14, 2009 Application for Rehearing at 13-

14.)  In its rehearing decision in this case, the Commission confirmed that: 

Under the terms of the unique arrangement as approved by the Commission, AEP 
Ohio will be the exclusive supplier to Ormet for ten years, commencing January 
1, 2009. 
 

(September 15, 2009 Entry on Rehearing at 8) (internal citations omitted) 

AEP Ohio then sought a determination by the Supreme Court of Ohio as to whether the 

exclusive supplier provision was valid and binding under Ohio law.  On appeal, AEP Ohio 

predicted back in 2010 that the circumstance presented by Ormet’s current filing could happen 

and argued that the Court should strike down the exclusive supplier provision as being invalid: 

Ultimately, Ormet may again find – just like it did only ten years ago – that at 
some point during the contract term market prices for electricity become cheaper 
than the prices being paid under the involuntary contract imposed upon AEP 
Ohio.  
 

(S.Ct. Case No. 2009-2060, January 22, 2010 AEP Ohio Brief at 40.)  Despite AEP Ohio’s 

explicit concerns about the Ormet contract and a companion case involving Eramet Marietta, the 

Supreme Court firmly upheld the Commission’s imposition of the exclusive supplier provision: 

Even though AEP argues to the contrary, the orders issued by the commission do 
not allow the manufacturers to shop for electric service for the duration of the 
arrangement. * * * We cannot say that the commission erred in finding that there 
was no risk that the manufacturers would shop. The commission relied on the fact 
that “AEP-Ohio will be the exclusive supplier” to the manufacturers. As we have 
already discussed, that is true—the orders require the customers to take service 
exclusively from AEP. If they must take service exclusively from AEP, then it 
follows that they cannot take it from another supplier. 
 

(Ohio Power Co. v. Pub. Util. Comm., 2011-Ohio-2377 at Par. 22, 26) (emphasis added). 

In light of the fact that the Commission found that AEP Ohio would be the exclusive 

supplier for the term of the contract and the Supreme Court of Ohio upheld that provision and 

similarly found that there was no risk of Ormet shopping during the contract term, it would be 
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unreasonable and unlawful to allow Ormet to shop now merely so it can obtain a market rate that 

happens to currently be lower than the SSO rate.    AEP Ohio has acted in reliance of these 

assurances and has planned for and set aside a massive amount of capacity and energy that is 

required to serve its largest customer, Ormet.   

This is not an abstract matter of energy policy or contract law – AEP Ohio will be 

significantly harmed and it will upset the careful balance achieved in the recent ESP cases 

between the Company’s financial interests and the customers’ rate impact concerns.  Most 

notably, the generation revenue to be received under the existing contract would be eliminated.  

Under the existing contract, AEP Ohio is made whole to the GS-4 generation tariff rates, which 

includes a margin for AEP Ohio.  This revenue stream would be lost if Ormet shops, thereby 

causing AEP Ohio significant financial harm –some of which may also ultimately be borne by 

ratepayers directly or indirectly. 

Ormet’s statement (Motion at 13) that the proposed emergency relief should only result 

in a “modest $3.5 million” impact on ratepayers is, at best, incomplete.  There are other 

implications of Ormet shopping that affect both AEP Ohio and its customers.  For example, 

Ormet’s load will become shopping load that AEP Ohio will support through the provision of 

capacity in accordance with its obligations as a Fixed Resource Requirement entity.  Under the 

Commission’s decision in Case Nos. 10-2929-EL-UNC and 11-346-EL-SSO et al., the capacity 

deferral for the difference between $188.88/MW-Day and the applicable Relibability Pricing 

Model (RPM) rate will be increased for the period of time that Ormet shops for competitive 

generation service.  In addition, if Ormet shops and bypasses the Fuel Adjustment Clause (FAC), 

the fixed non-energy costs recovered through the FAC will be spread over a smaller base and 

will thus increase the cost for other non-shopping customers to bear.   
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If Ormet does fail and go out of business, that could also cause ratepayers to incur a 

substantial financial impact.  The RSR was established presuming that AEP Ohio would receive 

base generation revenue from Ormet and the Commission specifically reserved the right for AEP 

Ohio to re-open the ESP if a substantial reduction in non-shopping load: 

Finally, the Commission notes that our determination regarding the RSR is 
heavily dependent on the amount of SSO load still served by the Company. 
Accordingly, in the event that, during the term of the ESP, there is a significant 
reduction in non-shopping load for reasons beyond the control of the Company, 
other than for shopping, the Company is authorized to file an application to adjust 
the RSR to account for such changes. 
 

(ESP II, Opinion and Order at 37-38.)  Thus, if Ormet goes out of business, AEP Ohio will likely 

need to reopen the issue and request a significant increase in the RSR.  Further, while this 

language seems to exclude shopping load, the fact is that Ormet was not expected to shop based 

on the exclusive supplier provisions in the contract; in that sense, the purpose of this RSR re-

opener provision could still be determined to be applicable.  If so, the RSR would need to be 

increased for all customers if Ormet is permitted to shop.   

So, the best resolution may be to require Ormet to address AEP Ohio’s financial concerns 

directly (i.e., pay an exit fee to terminate the exclusive supplier provisions) in order to stay in 

business or for the Commission to resolve those concerns through a combination of Ormet 

resources and ratepayer obligations.  Such a fee would reimburse AEP Ohio for the lost 

generation revenue associated with the early termination of the contract and for the fixed fuel 

costs that would otherwise be paid by other customers as a result of Ormet shopping during that 

period.  This is reasonable given that AEP Ohio planned for and set aside the substantial amount 

of capacity and energy to serve Ormet’s needs during this period and is especially appropriate in 

light of the exclusive supplier provisions in the existing contract.  Payment of the fixed fuel costs 

by Ormet would reduce the tab left to other customers as a result of Ormet leaving SSO service. 
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In sum, the Commission should reject Ormet’s request to break its promise not to shop 

during the term of the contract and look elsewhere for a solution while keeping Ormet’s load as 

non-shopping SSO load.  Alternatively, the Commission should require Ormet/Wayzata to pay 

an exit/termination fee to AEP Ohio for breaking the contract.  Absent such an exit fee, Ormet’s 

proposal to break the contract will harm AEP Ohio as well as ratepayers. 

D. Other provisions of the existing contract would be violated if Ormet is permitted to 
amend the agreement to shop for competitive generation service without AEP 
Ohio’s consent. 
 
Multiple provisions of the existing contract would be violated if Ormet’s proposal is 

adopted over AEP Ohio’s objection.  Those provisions were specifically designed and 

contemplate the prospect of a Commission-approved modification.  It would be an unlawful 

retroactive impairment of contract rights to allow Ormet to simply bypass and terminate those 

provisions through the current request for amendment.  See U.S. Const. Art. I, § 10; U.S. Const. 

Amend. XIV, § 1; Ohio Const. Art. I. § 16; and Ohio Const. Art. II, § 28.  

Section 2.03 of the existing contract, any modification by the Commission that finds the 

rates be no longer be just and reasonable (absent early termination for default) “(i) may not be 

effective earlier than January 1, 2016 unless the cumulative net discount from the AEP Ohio 

Tariff Rate exceeds 50 percent of the amount Ormet would have been required to pay under the 

AEP Ohio Tariff Rate and (ii) shall not go into effect between the Parties until the later of the 

beginning of the next calendar year or 120 days.”  The cumulative discount Ormet has received 

is not more than half of the tariff rate to date.  In that context, Section 2.03 only permits a change 

to the rate structure of the agreement to take effect the later of 120 days after a Commission 

order adopting modifications or the beginning of the next calendar year – which would be 

January 1, 2014 in this case.  Even though Ormet is not proposing to shop until January 1, 2014, 
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the package of amendments (including the modified discount and thus modified rates) under the 

existing contract would go into effect as soon as possible under the requested emergency relief.  

Thus, Ormet’s current proposal clearly violates Section 2.03. 

In addition, Section 3.01(a) permits AEP Ohio to terminate the agreement in the event of 

a Default under the contract.  Pursuant to Section 8.01(c), items of Default include an attempt to 

assign the contract under Section 13.04 without the assignee assuming all of the obligations 

under the contract.  Section 13.04, in turn, prohibits assignment by Ormet without consent of 

AEP Ohio and makes it mandatory for the assignee to assume all of the obligations under the 

existing contract.  Ormet requests (Motion at 2, 11) that the Commission in the emergency order 

affirm the assignment by Ormet of its interest in the Amended Unique Arrangement to Smelter 

Acquisition LLC under Section 13.04 of the existing contract.  Thus, Ormet’s proposal here 

violates the above provisions twofold.  First, AEP Ohio is not consenting to the proposed 

assignment until adequate assurance of performance is given – which has not happened to date.  

Second, Ormet is proposing to amend, dilute and modify terms of the existing agreement as part 

of the assignment.  Thus, Ormet’s proposal also violates Sections 3.01(a), 8.01(c) and 13.04. 

Moreover, Section 3.01(c) permits AEP Ohio to terminate the agreement if the 

Commission requires any modification that is “materially adverse” to AEP Ohio (as determined 

by AEP Ohio).  More specifically, Section 3.01(d) permits AEP Ohio to terminate the agreement 

“if the Commission, in any order, whether specifically modifying this Power Agreement or 

otherwise, limits AEP Ohio’s recovery of Delta Revenues associated with this Power Agreement 

in a manner more adverse than the July 15, 2009 Opinion and Order in Case No. 09-119-EL-

AEC.”  Of course, the impact of Ormet’s current proposals would result in lower delta revenue 
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collection by AEP Ohio and would otherwise result in more adverse financial impact on AEP 

Ohio.  Thus, Ormet’s current proposal also violates Section 3.01. 

Based on these multiple violations and default under the existing agreement, the 

Commission should reject Ormet’s invitation for the Commission to retroactively impair AEP 

Ohio’s contract rights. 

E. The proposed amendments are unlawful since they propose to subsidize a 
competitive retail electric service through nonbypassable “wires charges.” 
 
State policy requires the Commission to avoid subsidies flowing from a noncompetitive 

retail electric service to a competitive retail electric service.  R.C. 4928.02(H) states that it is the 

policy of the state to “[e]nsure effective competition in the provision of retail electric service by 

avoiding anticompetitive subsidies from flowing from a noncompetitive retail electric service to 

a competitive retail electric service or to a product or service other than retail electric service, 

and vice versa, including by prohibiting the recovery of any generation-related costs through 

distribution or transmission rates.”  The Ohio Supreme Court has applied this policy to ensure 

that such subsidies to not flow.  In Elyria Foundry Co. v. Pub. Util. Comm. (2007), 114 Ohio St. 

3d. 305, the court held that the Commission violated R.C. 4928.02([H]) when it gave FirstEnergy 

authority to collect deferred increased fuel costs through future distribution rate cases, or to 

alternatively use excess fuel-cost recovery to reduce deferred distribution-related expenses.   

Both during the emergency relief period and the remainder of the contract, the expanded 

discounts proposed by Ormet exceed its “wires” charges.  Specifically, during 2014 and 2015, 

the $4.5 million monthly discount will significantly exceed Ormet’s expected distribution 

charges and nonbypassable riders.  Moreover, Ormet proposes a $6/MWh “shopping credit” for 

the latter half of 2015.  These proposals amount to an explicit and significant unlawful subsidy of 

a competitive generation service.  As further explained below, AEP Ohio questions the legal 
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basis for an Electric Distribution Utility such as AEP Ohio imposing a nonbypassable charge to 

explicitly subsidize a CRES provider’s competitive generation service. 

In addition to creating an unlawful subsidy, the relief Ormet seeks also conflicts with 

statutory provisions that apply specifically to EDUs.  For example, special arrangements under 

R.C. 4905.31 are only for contracts between EDUs and customers – for the provision of services 

rendered by the EDU – not a CRES provider.  Similarly, nonbypassable charges for economic 

development under R.C. 4928.143 apply only in the limited context of an EDU’s promotion of 

economic development.  Thus, the Commission cannot approve a nonbypassable charge for the 

benefit of a CRES provider, which is essentially what Ormet requests, and charge the increase in 

delta revenue to all EDU customers.    

 
F. AEP Ohio objects to other aspects of the proposed amendments 

 
As a threshold matter, all of the effects of Ormet’s filing, both relating to the emergency 

relief and the other proposals, that create additional “foregone revenues” under R.C. 4905.31 

(also referred to as “delta revenues”) need to be clearly addressed through the provision of full 

recovery, if AEP Ohio is to consent or agree to Ormet’s proposals.  This would include being 

made whole to the base generation tariff rate for the full period of the existing contract.  It would 

also include any additional deferrals created by the proposed fixed rate, which could relate to 

FAC costs or other riders.  

As part of the non-emergency relief, Ormet also proposes (Motion at 11) to extend 

repayment of the deferred October/November 2012 bill payments totaling approximately $27 

million over 24 monthly payments starting in January 2014; whereas, the Commission’s October 

17, 2012 Entry in this case required repayment over 17 monthly payments starting in January 

2014.  This additional delay of repayment increases the financial harm to AEP Ohio of Ormet’s 
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nonpayment of its October/November 2012 bills.  In fact, given that Ormet is attempting to 

transfer and assign the contract, it should be required to make full payment prior to being 

permitted to transfer the contract. 
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III. CONCLUSION 

For the foregoing reasons, the Commission should deny Ormet’s request for emergency 

relief and reject Ormet’s request for permission to break the exclusive supplier provisions 

without payment of a reasonable termination/exit fee to AEP Ohio. 

     Respectfully submitted, 

 
 /s/ Steven T. Nourse     

     Steven T. Nourse 
     American Electric Power Service    

          Corporation 
     1 Riverside Plaza, 29th Floor 
     Columbus, Ohio 43215 
     Telephone: (614) 716-1608 
     Fax: (614) 716-2950 
     Email: stnourse@aep.com 
 
     Counsel for Ohio Power Company 
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