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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Duke 
Energy Ohio, Inc., for the Establishment 
ofa Charge Pursuant to Revised Code 
Section 4909,18, 

In the Matter of the Application of Duke 
Energy Ohio, Inc., for Approval to 
Change Accounting Methods. 

In the Matter of the Application of Duke 
Energy Ohio, Inc., for the Approval ofa 
Tariff for a New Service. 

CaseNo. 12-2400-EL-UNC 

CaseNo. 12-2401-EL-AAM 

CaseNo. 12.2402-EL-ATA 

INITIAL POST-HEARING BRIEF OF THE KROGER CO. 

The Kroger Co. ("Kroger") is one of the largest grocers in the United States with 

over 65 stores, manufacturing plants, and offices in Duke Energy Ohio, Inc.'s ("Duke") 

service territory, consuming over 225 million kWli per year. As a substantial consumer 

of electricity and related services in Duke's service territory, Kroger sought and was 

granted intervention in the above-captioned matters. In this proceeding, Kroger is keenly 

interested in the enforcement of two stipulations in which Duke is a signatory party to 

and tiiat Kroger, along with 29 other parties, entered into in good faith to resolve all 

issues in the prior proceedings. Despite the agreements reached in those prior 

proceedings, Duke seeks to charge customers an additional $776 million for the same 

capacity sei-̂ w-ice in the form of a deferral. Duke's request is unlawfhl and should be 

rejected. 



I. Procedural History 

On April 26, 2011, Duke submitted an application and Stipulation and 

Recommendation ("RTO Stipulation") to the Public Utilities Commission of Ohio 

("Commission") in Case No. 11-2641-EL-RDR for approval of a transfer from the 

Midwest Independent System Opei-ator, Inc. to P.IM ("RTO Proceeding").' Pursuant to 

the RTO Stipulation, Duke agreed not to seek approval from the Federal Energy 

Regulatory Commission ("FERC"), pursuant to Section 8.1 of PJM's Reliability 

Assurance Agreement C'RAA"), of a wholesale capacity charge based upon its costs as a 

fixed resource requirement ("FRR") entity for the period between Januajy 1, 2012 and 

May 31, 2016.^ The Commission approved Duke's application and adopted the RTO 

Stipulation on May 25, 2011.^ 

On June 20, 2011, Duke submitted an application to the Commission in Case No. 

11-3549-EL-SSO ("ESP Case") for, inter alia, approval ofa non-bypassable charge for 

its embedded costs of supplying capacity.'* Duke and 30 parties settled the ESP Case and 

submitted a Stipulation and Recommendation ("ESP Stipulation") to the Commission on 

October 24, 2011 .̂  Tlie ESP Stipulation provided for a comprehensive resolution of all 

issues, including tbe price of capacity furnished by Duke as an FRR entity and Duke's 

' In the Matter of the Application of Duke Energy Ohio, Inc. for Approval of the Establishment of Rider 
BTR and Rider RTO and Associated Tariffs, Case No. 11-2641-EL-RDR, et al. (RTO 
Realignmciit)( Application). 

^ Duke Ex. 15 at 1|20 (RTO Rcalignment)(RTO Stipulation). 

^ RTO Realignment, Opinion and Order al 14-16 (May 25,2011). 

'' Kroger Ex, 5 at 10-11 {In The Matter of Duke Energy Ohio for Authority to Establish a Standard 
Sen'ice Offer Pursuant to Section 4928.143, Revised Code, in the form of an Electric Security Plan, 
Accounting Modifications and Tariffs for Generation Sen'ice^ Case No, 11-3549-EL-SSO, ct al., 
Application (June 20, 2011) (ESP Application)). 

' See Industrial Energy Users-Ohio (lEU) Ex. 5 {In The Matter of Duke Energy Ohip fi?r Authorir '̂ to 
EstahUsh a Standard Seiyice Offer Pursuant to Section 4928.143, Revised Code, in the form of an 
Electric Security Plan. Accounting Modifications and Tariffs for Generation Service, Case No. 11-
3M9-EL-SSO, et at. Stipulation and Recommendation (October 24, 2011) (ESP Stipulation)), 



compensation for such services.*' On November 22, 2011, the Commission approved the 

ESP Stipulation with slight modifications.^ 

Notwithstanding these two stipulations, Duke submitted its application in this 

proceeding to the Commission on August 29, 2012, seeking cost-based compensation for 

its capacity services and an additional $776 million in capacity revenues 

("Application").'^ Subsequently, a procedural schedule was established for the above-

captioned proceeding. On October 4, 2012, ten intervening parties filed a Joint Motion to 

Dismiss, requesting that Duke's Application be dismissed as unlawful and in direct 

violation of existing settlements.^ The Joint Motion to Dismiss is still pending before the 

Commission. Tlie hearing began on April 15, 2013. The major issues explored at the 

hearing were Duke's current commitments under prior settlement agreements, Duke's 

need for additional revenue for its capacity service, the level of such additional revenue, 

and Duke's ability to seek additional revenue pursuant to its filed Application. 

••' I d . a t 2 . 

^ See Kroger Ex. 8 {In Tlie Matter of Duke Energy Ohio for Authority to Establish a Standard Seiyix:e 
Offer Pursuant to Section 4928.143, Revised Code, in the form of an Electric Security Plan, Accounting 
Modifications and Tariffs for Generation Service, Case No. 11-3549-EL-SSO, ct al, Opinion and Order 
(November 22, 20 H) (ESP Order)). 

" Office of the Ohio Consumers' Counsel (OCC) and the Ohio Energy Group (OEG) Joint Ex, 1 at 1 
(Comments); lEU Ex, 17 at 18 (Comments); Kroger Ex. 2 at 1 (Comments). 

'' See Joint Motion to Dismiss by Signatory Parties (October 4, 2012) and Joint Reply to Duke Energy's 
Memorandum Contra by Signatory Parties (October 26, 2012). 



IL Argument 

A. The Commission should grant the Joint Motion to Dismiss filed by 
various signatory parties on October 4, 2012, and summarily deny 
Duke's Application. 

1, Duke's request for a cost-based compensation mechanism, if 
approved, would violate the ESP Stipulation and the RTO 
Stipulation to which Duke was a signatory party. 

The Commission does not have authority to decide Duke's Application because 

all issues presented by Duke were settled by the ESP Stipulation and the RTO 

Stipulation.'° Specifically, the ESP Stipulation, signed by Duke in 2011, established the 

rates for capacity fiimished by Duke, as an FRR entity, that customers would pay over a 

three-year period ending May 2015." Despite this fact, Duke is now requesting that the 

Commission allow Duke to charge customers an additional $776 million for its provision 

of capacity service under the guise of a "newly adopted state compensation mechanism" 

in the form of a deferral'^ Specifically, Duke is requesting that the Commission: 1) 

establish a cost-based charge for capacity; 2) authorize a deferral for the difference 

between the revenues from the currently charged market-based rate and the proposed 

cost-based charge; and 3) approve a tariff that will allow foture recovejy of the deferral.̂ ^ 

As stated in the Joint Motion to Dismiss, this is in direct violation of the ESP Stipulation 

approved (with minor modifications) by the Commission in the ESP Case. 

In the ESP Application, Duke proposed to collect embedded costs of providing 

capacity to all customers in its territory, plus a reasonable rate of rclTira, on a non-

'" See lEU Ex. 5 (ESP Stipulation). 

'' See lEU Ex. 5 (ESP Stipulation). 

'̂  DuKe Ex. 1 at 2, 9 (Application). 

'•" Id. a t l . 

''' Sec Joint Motion to Dismiss (October 4, 2012). 

4 



bypassable basis for a term of nine years and five months.'^ Duke initially argued that a 

cost-based rate should be established as the Commission's State compensation 

mechanism pursuant to PJM's RAA,"'but abandoned its original proposal in favor of 

reaching a settleinent.''' Under the ESP Stipulation, Duke agreed, among other things, to 

promptly transition to market pricing and charge the market-based Reliability Pricing 

Model ("RPM") rate for capacity provided to CRES providers to serve shopping load in 

exchange for, among other things, being allowed to collect $330 million from customers 

for its electtic stability service charge ("Rider ESSC")-

Duke negotiated for the establishment of Rider ESSC with the intent that it would 

provide compensation to Duke for its role as an FRR entity.̂ * Under Rider ESSC, which 

was the result of good faith bargaining, shopping customers, including Kroger, "agreed to 

pay Duke [a] non-bypassable charge even though there are no direct services that 

shoppers receive from Duke in exchange."'^ The ESP Stipulation specifically states, and 

Duke witnesses agree, that Rider ESSC was intended to "provide stability and certainty 

regarding [Duke's] provision of retail electric service as an FRR entity while continuing 

to operate under an ESP."^° This was negotiated in exchange for, among other things, a 

market-based capacity charge that would be detennined by the P.TM regional transmission 

organization ("RTO"), which is the Final Zonal Capacity Price ("FZCP"), for the tenn of 

'̂  Kroger Ex. 5 at n, 9, 2G (ESP Application); Tr. Vol. II at 285 (April 16, 2013)("cost-based capacity was 
something that was included in the original ESP [Case]"), 

"̂  Kroger Ex. 5 at 25-26 (ESP Application). 

•̂̂  lEU Ex. 5 at 6-8 (ESP Stipulation). 

'* Kroger Ex. 1 at 6 (Higgins Direct). 

'̂  Kroger Ex. 1 at 6 (Higgins Direct). 

^̂  lEU Ex. 5 at 16 (ESP Stipulation); Kroger Ex, 1 at ft (Higgins Direct); OEG Ex. 1 at 15 (Kollcn Direct); 
Tr. Vol, II at 253-,54; Tr. Vol. VI at 1372-73 (April 22, 2013). 

5 



the ESP.^' Nonetheless, in a "contrived and disingenuous argument,"^ Duke requested 

in this proceeding that the Commission increase its benefits under the negotiated ESP and 

RTO agreements. 

Duke incorrectly relies on the Commission's decision in Case No. 10-2929-EL-

UNC ("AEP-Ohio Case") for authority that it is entitled to a cost-based capacity charge.̂ ^ 

The Commission explicitly stated in its Opinion and Order specijfiic to the AEP-Ohio 

Case that it was not creating precedent.̂ '* Additionally, the Order certainly did not say 

that it created authority for other utilities to unilaterally change the terms of agreements 

that they have signed. In fact, the Opinion and Order overtly states that the Commission 

was not creating a generic state compensation mechanism that was meant to apply to all 

Ohio utilities.^^ Nonetheless, Duke attempts to argue that the Commission must treat 

similariy situated utilities in a consistent fashion, and, therefore, Duke should receive the 

same compensation mechanism as was gi*anted to AEP-Ohio.^^ Duke ignores, however, 

the fact that it has signed both the ESP Stipulation and the RTO Stipulation which have 

already resolved the issue of Duke's compensation for capacity service, and that the 

terms of those stipulations cannot be unilaterally changed. 

There have been no fundamental changes since either the ESP Stipulation or the 

RTO Stipulation were approved by the Commission that would justify a change in the 

" See lEU Ex. 5 (ESP Stipulation), 

^̂  Kroger Ex. 1 at 5 (Higgins Direct), 

" Tr. Vol. n at 325; Tr. Vol. VI at 1352. 

" OCC-OEG Joint Ex. 1 at 3 (Comments); Ohio Power Company Ex. 1 at 2 (Comments); See Tr. Vol 
Vill i 951-52. 

" OCC Ex. 23 at 16 (Rose Direct): See OEG Ex. 1 at 5-6 (Kollen Direct); OCC Ex. 3 at 77 (In the Matter 
of the Commission Review the Capacity Charges of Ohio Power Company and Columbus Southern 
Power Company, Case No, 10-2929-EL-'UNC (AEP-Ohio Casc)(Entry on Rehearing)). 

'̂* Tr. Vol. 1 at 138-139; Duke Ex. 29 at 22 (Reply Comments). 

6 



state compensation mechanism already approved by the Commission in those 

proceedings."^^ Duke has failed to meet its burden to demonstrate otherwise, and, in fact, 

Duke admits that the circumstances that led it to enter into those agreements still exist; 

Duke is still an FRR entity and it is still providing service pursuant to its ESP, Further, 

at the time Duke signed the ESP Stipulation, it knew of its "obligations as an FRR entity 

within PJM, the provisions of the PJM [RAA] regarding the state compensation 

mechanism for an FRR entity, the pending request by [AEP-Ohio] to modify its FRR 

compensation, the RPM capacity prices for three years forward, and the cost of its legacy 

generation/'"^ 

It was with this knowledge of issues surrounding wholesale capacity pricing and 

state compensation mechanisms that Duke negotiated for, and agreed, to provide capacity 

for its FRR obligation based on the PJM reliability pricing model.'"' The ESP Stipulation 

does not contain an option or condition which allows Duke to receive a cost-based rate. 

Nor is there a provision that authorizes Duke to modify the capacity pricing mechanistn 

established by the ESP Stipulation during the term of the ESP. Rather, the capacity 

charge and associated compensation to Duke was balanced out by other provisions of the 

ESP Stipulation favorable to Duke, such as Rider ESSC^' Duke's attempt to undennine 

the ESP Stipulation, a result of good faith bargaining, should be rejected by the 

Commission. 

'̂ OEG Ex, 1 at 5 (Kollen Direct). 

^̂  Tr.Vol. 11 at334, 

'̂' OEG Ex. 1 at 5 (Kollen Diicct); Tr. Vol. II at. 326-28. 

"* The prices of wliich were known to Dufcc when Duke signed the Stipulation in October 2011. 

'̂ lEU Ex. 5 at 1 r> (ESP Stipulation). 

7 



In addition. Duke's Application violates the RTO Stipulation, which was adopted 

by the Commission on May 25, 2011. hi the RTO Stipulation, Duke agreed not to seek 

approval from FERC for a wholesale capacity charge based upon its costs as an FRR 

entity for the period between January 1, 2012 and May 31,2016.^^ Duke's Application in 

this proceeding requests exactly what it has agreed not to request, a cost-based capacity 

charge. 

Duke acknowledges that prior to the AEP-Ohio Case decision, Duke could not 

request a cost-based capacity charge from FERC because it had made a commitment not 

to do so under the RTO Stipulation.^^ Duke argues that the Commission's decision in the 

AEP-Ohio Case changed the landscape in Ohio and that Duke is now somehow able to 

get out from under the RTO Stipulation because it can ask the Commission, instead of 

FERC, for approval of a cost-based capacity charge.̂ '* Duke's rationale is flawed, and 

must be rejected. 

As discussed above, the decision in the AEP-Ohio case should not have any effect 

on the stipulations that Duke entered into before the decision was issued. Duke is bound 

by its approved stipulations. The Commission also specifically stated in its Opinion and 

l i e 

Order in the AEP-Ohio Case that the decision was not to have any precedential value" 

and, the Order was clear that the Commission was not setting a generic state-wide 

compensation mechanism. ^̂ ' Duke's reliance oil the AEP-Ohio Case is, therefore, 

^̂  Duke Ex. 15 at ^ 20 (RTO Stipulation). 

" Tr.Vol. VI at 1354. 

''' Tr. Vol. VI at 1354, 

'•̂  OCC and OEG Joint Ex. 1 at 3 (Comments); Ohio Power Company Ex. I at 2 (Comments). 

'•"•' OCC Ex. 23 at ) 6 (Rose Direct); See OEG Ex. 1 at 5-6 (Kollen Direct); OCC Ex. 3 at 77 (In the Matter 
of the Commission Review the Capacity Charges of Ohio Power Company and Columbus Southern 

8 



misplaced: the AEP-Ohio Order does not authorize Duke to unilaterally alter its 

settlement agreements, and it does not establish a state-wide compensation mechanism. 

Duke's Application should be denied because Duke voluntarily entered into two 

stipulations where Duke agreed not to be compensated through a cost-based capacity 

charge. Duke specifically chose to abandon its pursuit of its claim for cost-based pricing 

for capacity as the state compensation mechanism in favor of regulatory certainty through 

settlement of its ESP and RTO cases and compensation through RPM pricing and S330 

milhon through Rider ESSC. Any Commission decision to the contrary would 

undermine the integrity and regulatory certainty of the settlement process and of the 

Commission's decisions.-'̂  

2. The ESP Stipulation resolved all issues in the ESP Case, 
including pricing and compensation for capacity services. 

In this proceeding, Duke attempts to circumvent the ESP Stipulation, which 

prohibits Duke from creating a cost-based capacity charge, by arguing that Duke only 

agreed to the pricing of its capacity service, not compensation. Duke argues that the 

Application in this proceeding is requesting approval for cost-based compensation and 

that this specific issue was not resolved by the ESP Stipulation. The evidence in the 

record reflects a different understanding. First, the ESP Stipulation, by its own terms, 

resolved all issues raised in the ESP Case.'*° Second, signatory parties to tlie ESP 

Stipulation believed pricing and compensation for Duke's provision of capacity service 

were affirmatively resolved by the ESP Stipulation: "As Duke's compensation for 

Power Company, Case No. 10-2929-EL-UNC (AEP-Ohio CaBc)(Entry on Rehearing)); Ohio Power 
Company Ex. 1 at 3-4 (Comments); OCC and OEG Joint Ex. 1 at 2 (Coitimiems). 

" FES Ex. 3 at 10 (Noewer Direct); See Staff Ex. 2 at 10 (Comments); Tr. Vol. IX at 2302, 

'" Kroger Ex, 1 at 9 (Higgina Direct); Duke Ex. 2 at 5 (Trent Dtfect). 

^̂  See Duke Ex. 2 at 11 (Trent Direct); See Duke Ex. 29 at 5 (Reply Comments). 

''" TEU Ex. 5 at 2 (ESP Stipulation). 



capacity was one of the key issues raised in [the ESP Case], it was not left unresolved."'*' 

When questioned specifically about this testimony and the distinction between pricing 

and compensation, Kroger Witness Higgins responded to Duke: "1 believe when one 

looks at the stipulation as a whole and when one looks at the record that was produced in 

support of the stipulation, including Duke's own testimony, that it is incontrovertible the 

parties knew and understood what Duke's compensation was going to be as part of that 

agreement."*'̂  

Finally, Duke appears to agree that there were several issues raised and resolved 

by the ESP Stipulation.'*^ Duke's own witness also conceded that the former President of 

Duke previously recognized that the ESP Stipulation encompassed both pieces: "[Duke] 

bears the obHgation to provide the capacity resources necessary to serve all customers in 

our footprint for the term of the ESP and [Duke] will be compensated for capacity 

resources based upon competitive PJM prices."'*'* 

The RAA, which Duke entered into when it transferred to PJM and became an 

FRR entity, provides that a state compensation mechanism for capacity service may be 

market-based or cost-based.'*^ The RAA does not set forth when a state must provide an 

FRR entity with a cost-based versus a market-based compensation mechanism.'*^ Instead, 

it is within the discretion of the state to determine what the appropriate mechanism is 

'*' Kroger Ex. 1 at 9, 10 (Higgins Direct). 

" Tr.Vol. IX ax 2283-86. 

"̂  See Tr. Vol. IX at 2281-82, 2284-85 (several issues are discussed through cross-examination by Duke 
as being resolved by the ESP Stipulation). 

'•'' Tr. Vol. II at 303-305; lEU Ex. fi at 4-5 (.Tanson Supp. Din;ct), 

'̂ ^ See Tr. Vol. X at 2705 (May 20,2013). 

''* Tr. Vol. X at 2705. 

10 



depending on the circumstances of each particular FRR entity.'*' It follows that, and 

Duke admits that, if an FRR entity wants to enter into an agreement with customers diat it 

provides capacity service to for a market-based compensation mechanisra, the RAA 

would not prevent the FRR entity from doing so. 

This is exactly what Duke has done. Since January 1, 2012, Duke has been 

compensated for its capacity sei-vice as an FRR entity through a market-based state 

compensation mechanism, i.e., the FZCP, as contemplated by the ESP Stipulation. 

Duke receives compensation for its capacity services as an FRR entity based on market-

based pricing in accordance with the ESP Stipulation, and had been for six months 

without question.^^ It was not until after the Opinion and Order was issued in the AEP-

Ohio Case that Duke raised any concerns with the market-based compensation 

mechanism, now arguing that circumstances have somehow changed and that the 

Commission now has more or different authority then it once had when it approved 

Duke's ESP and RTO Stipulations. With the knowledge that AEP-Ohio was granted a 

cost-based compensation mechanism, Duke filed its Application in this proceeding, and 

only now attempts to make a distinction between pricing and compensation. 

If there vî as such a distinction between pricing and compensation, Duke "had an 

obligation to disclose, in writing, that critical distinction to the Commission and to the 

other signatory parties to the ESP Stipulation as a matter of fair dealing, particularly in 

accepting the compensation provided by Rider ESSC as a bargained-for exchange."^' 

"•̂  Tr. Vol. X at 2705; Duke Ex. 29 at 43 (Reply Comments). 

* Tr. Vol. X at 2707. 

"" Tr. Vol. X at 2705. 

'" Tr.Vol. II at 311, 

•̂  Kroger Ex. 1 at 10 (HigginsDirccO: Tr. Vol. IX at 2298-99. 



Duke made no such disclosure. In fact, the ESP Stipulation, as originally signed by 31 

parties, established the rate that was to be charged by Duke for capacity.̂ ^ Section IV.A 

of the ESP Stipulation states:" 

Consistent with Section II.B,, above, the Parties agree that 
Duke Energy Ohio shall supply capacity resources to PJM, 
which, in turn, will charge for capacity resources to all 
CRES providers in its service territory for the term of the 
ESP, with the exception of those CRES providers that have 
opted out of Duke Energy Ohio's FRR plan, for the period 
during which they opted out. The Parties further agree that, 
during the tenn of the ESP, Duke Energy Ohio shall 
charge CRES providers for capacity as determined by 
the P.JM RTO, which is the FZCP in the unconsfrained 
RTO region, for the applicable time periods of its ESP. 

After the hearing considering the ESP Stipulation concluded, Duke filed a motion to 

amend this provision of the ESP Stipulation so that the bolded language above would 

read: "P.TM shall charge CRES providers for capacity as determined by the PJM 

RTO..."^^ At the time of the filing of the motion to amend the ESP Stipulation, Duke 

stated that the change was necessary to correct "an inadvertent typographical error."'"^ It 

appears that Duke is now attempting to attach a substantive meaning to this change, and 

ask the Commission to believe that the ESP Stipulation did not address the issue of 

Duke's compensation for capacity.^'' Duke's request, however, is unsubstantiated by the 

record. As Kroger Witness Higgins explained, the revision to the ESP Stipulation to 

" Tr.Vol. IX at 2288-89. 

" lEU Ex. 5 at 12 (ESP Stipu!ation)(emphasis added). 

'̂' See Kroger Ex. 6 (ESP Case, Motion of Duke Energy Ohio, Inc. to Admit an Amendment to tlie 
Stipulation as Joint Exhibit 1.1 and Request for Expedited Treatment (November 16, 2011)). 

" Kroger Ex. 6 at 4 (ESP Case, Motion of Duke Energy Ohio, Inc. to Admit an Amendment to the 
Stipulation as .Toint Exiiibit 1.1 and Request for Expedited Treatment). 

'" Sec Tr. Vol. II at 305, 328; Tr. Vol VI at 1376; Duke Ex. 2 at 5 (Trent Direct). 

12 



correct the typographical error did not change the meaning of the ESP Stipulation or the 

C'T 

understanding of the parties: 

That was depicted as a typographical error but, nevertheless, it didn't 
change the substance of what parties' understanding was and is, and that is 
that Duke ~ that there was an agreement as to how Duke was going to be 
compensated. PJM was the billing agent for collecting these charges, but it 
was well understood that Duke would be compensated by the bilhng agent 
for providing the capacity and, in fact, there are other parts of the 
stipulation that were not changed for a typographical error that make that 
clear. For example, if you look at the master supply agreement, which is 
Attachment F - . 

!H * *-

Okay, I'm just pointing out that there are other elements of the stipulation 
that make it clear that — as to how Duke was going to be compensated. 

Through Duke's continued questioning of Kroger Witness Higgins on the topic, the 

understanding of a signatory party intimately involved in the ESP settlement as to what 

they believed they agreed to and why in the ESP Stipulation is telling:'̂ ^ 

A. It was described as being a typographical error in Duke's 
memorandum to the Commission, and so it was depicted as simply 
housekeeping and there was no representation, that I can see, that this 
was a substantive change that would be later used to give Duke the 
opportunity to file and seek increased charges from customers, 
essentially replicating its original proposal in the ESP that had been 
negotiated away. No, 1 didn't believe that any party who agreed to this 
understood that that was what was implicated by this correction of a 
supposed typographical error. 

Q. The implication being what, sir, that Duke Energy Ohio would make a 
filing for a cost-based charge for its capacity service after the Ohio 
Commission declared such service to be a noncompetitive wholesale 
service? 

A. The implication that Duke Energy Ohio would file for a cost-based 
capacity service after entering into a stipulation in which it was 
resolved and in which Duke had agreed to the terms and conditions of 

" Tr. Vol. IX at 2286-87, 2289 ("it didti't change the sub.stance of parties' understanding as to how Duke 
was going to be compensated.'"). 

-'" Tr. Vol. IX at 2300. 

13 



an agreement that effectively waived that provision. That was the 
implication. 

No one would have agreed to that implication, irrespective of whether 
the Commission later made a finding in a litigated case with another 
utility that found that a different state compensation mechanism was 
appropriate for that utihty. 

Duke's revisionist history must be rejected. The testimony of Duke Witness 

Janson, which was filed in support of the ESP Stipulation, clearly states that the ESP 

Stipulation covered both Duke's pric'mg and compensation for capacity. In her 

testimony, Duke Witaess Janson stated that "[Duke] bears the obligation to provide the 

capacity resources necessary to serve all customers in [its] footprint for the tenn of the 

ESP and [Duke] will be compensated for capacity resources based upon competitive PJM 

prices."^^ Therefore, Duke's claim that the ESP Stipulation did not address compensation 

for capacity is in clear contradiction to Duke's own testimony that it submitted in the ESP 

Case for approval of the ESP Stipulation and to the evidence in the record.''" This is, 

quite simply, another "disingenuous and contrived"^' argument that Duke makes in an 

attempt to avoid the provisions of the ESP Stipulation. 

Further, Duke claims that it is the position of the intervening parties that the ESP 

Stipulation says nothing about compensation and, therefore, it must be true that Duke 

agreed to provide its capacity service at no charge. This characterization is false. 

Section 6.2(b) of Attachment F to the ESP Stipulation specifically states:'̂ ^ 

For capacity purchased from Duke Energy Ohio at the 
Final Zonal Capacity Price for the unconstrained portion of 

^̂  lEU Ex. 6 at 4-5 (Janson Supp, Direct)(emphasis added); Tr. Vol. II at 309, 330-31. 

60 OEG Ex. 1 at 13 (Kollcn Direct). 

'̂ Supra, n, 20, 

*''' Duke Ex. 29 at 6 (Reply Comments). 

" lEU Ex. 5, Attachment F at 35; see also Tr. Vol IX at 2304. 
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the RTO region by an SSO supplier pursuant to Section 
3.1(b), such SSO Supplier shall, unless Duke Energy Ohio 
directs otherwise, be invoiced and submit payinent for such 
Capacity on behalf of Duke Energy Ohio directly to PJM in 
accordance with the billing practices set forth in the PJM 
Agreements. 

This provision plainly provides that the payment for capacity was going to be made on 

behalf of Duke. Accordingly, as Kroger Witness Higgins recognized: "when you're 

making a payment on behalf of someone, that clearly speaks to compensation, it clearly 

speaks to the intention and the understanding of that concept of compensation."'^ Duke's 

compensation for its provision of capacity services was unmistakably contemplated by 

the ESP Stipulation and the signatory parties agreed that Duke would be compensated 

based upon RPM-based prices, a position supported by Duke's own witness in the ESP 

Case.̂ ^ Duke's distortion of the historical record highlights Duke's tilterior motive to 

obtain an additional $776 million from ratepayers because it believes that AEP-Ohio 

received a better deal 

Duke's agreed-upon compensation for its provision of capacity service is further 

evidenced by Rider ESSC, which was developed through negotiations of the ESP 

Stipulation. As mentioned above, by Duke's own admission and by the terms of the ESP 

Stipulation, Rider ESSC is intended to provide stability and certainty in Duke's provision 

of capacity service. ^ Duke does not argue that Rider ESSC was not intended to provide 

compensation to Duke.'''' Instead, Duke argues that Rider ESSC was intended to provide 

compensation for retail electric service and not for the wholesale capacity service that 

'̂ ' Tr. Vol. IX at 2304. 

''' lEU Ex. 6 at 4-5 (.Tanson Supp, Direct)(emphasis added); Tr. Vol. II at 309, 330-31; Tr. Vol, TX at 2293-
94 ("P.TIVI is collecting moneys on behalf of Duke and remitting them to Duke."). 

^ Tr. Vol. II at 253-54; Tr, Vol. VI at 1322-23; Duke Ex. 29 at 7 (Reply Comments). 

' ' Id. 
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Duke claims is at issue in this proceeding.^^ However, as explained below, there is no 

distinction between retail and wholesale capacity service in the ESP Stipulation and any 

Compensation set forth in the ESP Stipulation is for all of Duke's capacity service 

provided by Duke in its role as an FRR entity.̂ ^ 

3- The ESP Stipulation does not distinguish between wholesale and 
retail capacity service, 

Duke also argues that the ESP Stipulation docs not apply to Duke's Application in 

this proceeding because the ESP Stipulation addressed competitive retail electric services 

and this proceeding is addressing non-competitive wholesale capacity service. Duke 

states that the Commission's decision in the AEP-Ohio Case "affirmed that the capacity 

services provided by an FRR entity are excluded from regulation under Chaptei' 4928 of 

tlie Revised Code" and, therefore, "the ESP addresses [Duke's] rates and charges in 

respect of the competitive services it is providing: services that are separate and distinct 

from those at issue in these proceedings.'''' Given that, "[g]eneration capacity services 

have been declared competitive,"''^ Duke's argument lacks merit. Duke admits that 

Section 4928.03 of the Revised Code classifies retail generation as a competitive retail 

service and capacity service was not excluded from this classification. 

Duke also concedes that it cannot locate a place in the ESP Stipulation where 

there is a distinction between retail and wholesale services provided by Duke.'' 

However, Duke claims that It now has "the benefit of the Commission's subsequent 

Tr. Vol. II at 253; Duke Ex. 2 at 11 (Trent Diix:ct); Dukc Ex, 29 at 7 (Reply Coimnents). 

**' Tr.Vol. IX at 2280-81. 

70 See Tr, Vol, 11 at 306; Duke Ex, 29 at 8 (Reply Comments). 

'' Dukc Ex. 2 at 5 (Trent Direct). 

'̂  lEU Ex, 17 at 7, 11 -16 (Comments); Section 4928.03, Revised Code. 

'̂  Tr. Vol. in at 308. 
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ruling in the [AEP-Ohio Case]," '̂* which somehow changes the type of services that were 

addressed in the ESP Stipulation.'^ Apparently Duke believes that the AEP-Ohio 

decision miraculously clarifies what Duke and thirty other parties agreed to in the ESP 

Stipulation, even though the Commission did not consider Duke's ESP Stipulation in 

making its decision in another utility's ESP Case. Further, the Commission's Opinion 

and Order in the AEP-Ohio Case relied upon by Duke'̂ ^ specifically stated that in making 

its decision, it was not necessary to determine whether capacity service was competitive 

or non-competitive.^'' Therefore, the Commission's decision does nothing to clarify 

whether Duke's capacity service is competitive, and it certainly does not clarify for Duke 

whether Duke's ESP Stipulation addressed competitive or non-competitive capacity 

service. As such, Duke's reliance on the AEP-Ohio Order is misplaced, ^ and its 

arguments are strained in an attempt to add some credibility to its historical revisionism-

Unfortunately for Duke, thirty other parties exist to thwart Duke's attempt to modify the 

Stipulation that they negotiated for in good faith.^' The Commission should summarily 

reject such a self-serving illusory argument."" 

Further, regardless of what the Commission decided in the AEP-Ohio Case, Duke 

entered into the ESP Stipulation which resolved all issues in the ESP Case. The capacity 

*̂ Tr, Vol. 11 at 306, his 17-20 (emphasis added); Tr Vol. 11 at 307, 308, 309-310 (repeated references to 
Duke now having the benefit of the Commission's decision in the AEP-Ohio Case), 

" Tr, Vol, IT at 30fi. 

"' Duke Ex, 2 at 10 (Trent Dircct)(referencing page 13 of the Opinion and Order in tbe AEP-Ohio Case); 
Tr. Vol, I at 125-127 ("I do not see anything Specifically on this page [of the AEP-Ohio Case, Opinion 
and Order] that references competitive versus noncompetitive,"). 

'''' Tr. Vol. II at 319; Tr. Vol. VIII at 1958; OCC Ex, 1 at 13 (AEP-Ohio Case, Opinion and Order), 

'* See Tr. Vol. VIII al 1951; FES Ex. 1 at 26 (Lessor Direct); OCC Ex. 25 at 5 (El&on Direct); See OEG 
Ex, I at 19-21 (Kollen Diirct). 

'''' FES Ex. I at 26 (Lesser Direct), 

°̂ FES Ex. 1 at 26 (Lesser Direct). 
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service provided by Duke as an FRR entity was a major issue in the ESP Case and Duke 

voluntarily agreed to a settlement which set a price and compensation for this service. 

While Duke may have received cost-based compensation for its capacity service as an 

FRR entity if it had litigated the case to conclusion as AEP-Ohio did, Duke chose not to 

do so.̂ "̂  Instead, Duke determined that it was in its best interests to avoid the risks of 

litigation and enter into the ESP Stipulation and receive compensation through a market-

based mechanism in exchange for Rider ESSC, among other things. The fact that Duke 

now regrets its decision to settle in light of AEP-Ohio being granted cost-based 

compensation is not a reason to allow Duke to break the bargain established in the ESP 

proceeding and modify one provision of the ESP Stipulation without considering all 

components,"'* Accordingly, Duke's request for a cost-based compensation mechanism 

should be rejected and the Commission should deny Duke's Application. 

4. If Duke was unsatisfied with, or needed clarification of the 
Commission's Order approving the ESP Stipulation, the 
proper remedy was to apply for rehearing. 

As stated by several intei-venors, Duke's Application in this proceeding is actually 

an improper application for rehearing of the Commission's decision adopting the ESP 

Stipulation."^ Section 4903.10, Revised Code, provides that any party may file an 

application for rehearing within 30 days after the Order has been entei-ed on the 

Commission's journal Further, the statute states that "[n]o cause of action arising out of 

any order of the [C]ommission, other than in support of the order, shall accrue in any 

"̂  See FES Ex. 10 at 4-5, 7, 9-10; Tr. Vol, I at 80-83, 85-92. 

" Tr, Vol, II at 384-85; Sec Staff Ex. 2 at 9 (Comments). 

*' Tr. Vol, II at 384-85; See lEU Ex. 5; See Staff Ex. 2 at 9 (Comments). 

"̂̂  See Tr, Vol, II at 407; See Staff Ex, 2 at 9 (Comments), 

" Staff Ex, 2 at 13-14 (Comments); OCC and OEG Joint Ex. 1 at 21 (Comments). 

IS 



court to any person, firm, or corporation unless such person, firm, or corporation has 

made a proper application to the [C]ommission for rehearing." '̂  An application for 

rehearing is only proper if it is filed within 30 days after the order is entered on the 

Commission's journal 

Duke failed to make a proper application to challenge the ESP Stipulation or the 

Commission's Order approving the same. In the ESP Case, the Commission issued its 

Opinion and Order on November 22, 2011 and its Entry on Rehearing on 

January 18, 2012. Duke did not apply for rehearing or seek clarification with respect to 

these decisions within the 30 days prescribed by Section 4903.10, Revised Code. ]n fact, 

Duke had no reason to file an application for rehearing within the 30-day time period 

because Duke voluntarily entered into the agreement and understood its terms as 

approved by the Commission. It was not until six months after the ESP Stipulation was 

in effect (eight months after the Commission approved it) that Duke had 'buyer's 

remorse' and wished that it had reached a different deal,'*'' This is evidenced by Duke's 

admission that the Application in this proceeding is based solely on the Commission's 

decision in the AEP-Ohio Case.^' 

Given that the time period for an application for rehearing on the ESP Stipulation 

had already passed by the time the decision in the AEP-Ohio Case was issued, Duke filed 

its Application in the instant proceeding under the guise of an application for new 

services in an attempt to have the Commission reconsider Duke's compensation 

mechanism for capacity service. 

'̂' Section 4903.10, Revised Code (emphasis added). 

" StaffEx. 2 at 13 (Comments), 

"" See Tr.Vol. II at 407. 

"'' Tr.Vol. VI at 1352. 
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Duke's Application requests that the Commission reconsider the pricing and 

compensation for capacity service that was agreed to in the ESP Stipulation. As set forth 

in Section ll.A.l above, the compensation mechanism for Duke's Provision of capacity 

service was cleariy a term that was negotiated for in the ESP Stipulation and Duke cannot 

have the Commission's approval of one component of the ESP Stipulation reviewed by 

and modified merely calling an application for rehearing an application to "establish a 

new service."^" Not only is Duke requesting review of something that was clearly 

included in the ESP Stipulation, but it is also apparent that Duke is not establishing a new 

service. Duke knew of its aUematives, '̂ and chose RPM-based pricing. Duke cannot 

now revisit the resolved issue. 

Duke's Application is seeking an increase in the compensation it receives for a 

service that it is already providing.^^ Further, Duke is requesting a deferral that is to be 

composed of the difference between Duke's current compensation and Duke's requested 

compensation. This is "an explicit admission by Duke that it is already receiving 

compensation for generation capacity service albeit at a level that is less than Duke now 

wants."^^ Moreover, Duke does not indicate that its current service is going to change in 

any way - Duke merely wants the compensation for the same service to increase. This 

is clearly not a request to establish a new service. 

Accordingly, this Apphcation should be treated as an untimely application for 

rehearing and it should be rejected pursuant to Ohio law. 

* Duke Ex, 1 at 5 (Application). 

' ' Tr.Vol. II at 326-28. 

'̂  Duke Ex, 1 at 4, 8 (Application); See lEU Ex. 17 at 18 (Comments). 

'•' lEU Ex, 17 at 1S (Comments). 

'"' See Tr.Vol IT at 355. 
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5. Duke's Application is unlawful because it seeks to increase its 
standard service offer compensation for service that is being 
provided under the ESP without demonstrating that the ESP is 
more favorable in the aggregate than a market rate offer. 

When an electric distribution utility ("EDU") is seeking an increase in 

compensation for generation-related capacity services, the EDU must demonsb'ate that its 

proposed ESP is more favorable in the aggregate than any market rate offer ("MRO") 

available, "including its pricing and all other terms and conditions, including any 

deferrals and any future recovery of deferrals."'^ Tlie Commission cannot approve an 

ESP application unless it finds that the proposed ESP, as a package, is more favorable 

than an MRO.̂ ^ Duke argues that Section 4928.143, Revised Code, does not apply in 

this proceeding because Duke is not seeking approval of an ESP.'' However, as set forth 

above, the Application in this proceeding is requesting the exact same thing that was 

requested by Duke in its application in the ESP Case. Wliile Duke may not have filed tlie 

Application in this proceeding under the ESP statutes, it is clear that Duke is requesting 

approval ofa unilateral modification to charges that have already been approved under its 

ESP. ^̂  Therefore, Section 4928,143, Revised Code, applies to Duke's pending 

Application.^^ 

Duke has presented no evidence to establish that Duke's modified ESP, with its 

additional compensation for capacity service is more favorable than an MRO, In fact. 

" Section 4928.143(C)(1), Revised Code; lEU Ex. 17 at 23 (Comments). 

^̂  Section 4928.143(C)(1), Revised Code. 

'•̂  Tr. Vol. VI at 1402; Duke Ex. 2 at 11 (Trent Direct): Dukg E?c. 29 at 34 (Reply Comments). 

•"̂  Tr. Vol .Vina t 1948. 

'''' Tr. Vol .Vina t 1948. 
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Duke's testimony provided in the ESP Case establishes the opposite.'^'' In the ESP Case, 

it was established that the ESP Stipulation, as approved, "was more favorable than a 

comparable MRO by only $62 million on a net present value basis over the entire term of 

the ESP."'^^ Duke's request to increase its compensation under the ESP in this 

proceeding will cause the ESP to fail the ESP versus MRO test by adding an additional 

$776 million to the cost of an ESP versus the cost of an MRO, Accordingly, Duke has 

not, and cannot, establish that the requested increase in compensation would meet the 

ESP versus MRO test as required under Section 4928.143, Revised Code. 

6, The ESP Stipulation is a package that cannot be altered in a 
piecemeal fashion. 

The ESP Stipulation is a compilation of agreed-upon issues between Duke and the 

other signatory parties and each separate bargained-for provision depends on the 

enforcement of the other bargained-for provisions. The ESP Stipulation states that it 

represents "an agreement by all Parties to a package of provisions rather than an 

agreement to each of the individual provisions within the Stipulation."'°"^ Even Duke 

states that the ESP Stipulation was "an overall package of terms" and "a comprehensive 

settlement of various and complex issues."'^'' 

Kjroger Witness Higgins filed testimony in the ESP Case supporting the approval 

of the ESP Stipulation as a package: "Taken as a package, the Stipulation benefits 

'"" FES Ex. 22 at 30-31 (Wathcn Supp. Direct); FES Ex, 1 at 4-5, 29-34 (Lesser Direct). 

"" FES Ex. 1 at 25 (Lesser Direct); Kroger Ex. 8 at 47 (ESP Order)(citing testimony of Duke Witaess 
Wathen); FES Ex, 30 at 6 (Comments). 

'°^ Tr. Vol. vn i at 1948; FES Ex. 30 at 6 (Comments). 

'°^ lEU Ex. 5 at 2-3 (ESP Stipulation). 

'"" Tr.Vol. VIII at 1929. 
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ratepayers and is in the public interest."'^^ Kroger Witness Higgins participated in the 

negotiations and settlement of the ESP Case and recommended to his chent, Kroger, that 

Kroger support the ESP Stipulation inasmuch as the ESP Stipulation reasonably 

addressed all of Kroger's concerns with Duke's ESP application, which included a cost-

based capacity pricing provision. ""̂  In this proceeding, fCroger Witness Higgins 

specifically testified that "Kroger found Duke's proposed capacity pricing in its ESP 

application to be quite alanning and it was a major issue of concern for Kroger."'"'' He 

further referenced page 48 of his ESP testimony and added that Kroger believed its "large 

concern over [Duke's] proposed treatment of capacity charges" had been resolved by the 

ESP Stipulation.̂ ^^ Kroger Witness Higgins continued:'°' 

By the time I filed my settlement testimony in support of the agreement, 
the agreement that was negotiated by the parties, by the time that occurred 
there was no longer a dispute because the issue that the company had 
raised in its direct filling, namely the treatment of capacity prices, did not 
find its way into the final settlement agreement and was resolved. 
Therefore, there was no need to leave a or to identify particular issues with 
which Kroger disagreed because by the time I filed this we had come to an 
agreement. 

He explained that the capacity component of Duke's initial filing was withdrawn, and 

"[i]t became irrelevant and resolved.""° 

As a signatojy party to the ESP Stipulation, Duke cannot isolate the capacity price 

provision from the rest of the ESP Stipulation after the ESP Case has been resolved in its 

105 Duke Ex. 32 at 4 (Higgins Testimony in ESP Case). 

""̂  Dukc Ex. 32 at 4 (Higgins Testimony in ESP Case); Tr. Vol. IX at 2273-74, 2276,2305. 

"̂̂  Tr.Vol, IX at 2273. 

"̂̂  Tr. VoLIXat2273, 

'̂ ^ Tr.Vol.TXat2277. 

""Tr.Vol. IX at 2282, 
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entirety and claim that one issue was outstanding and never resolved."' No issues were 

excepted fi-om the settlement agreement and the ESP Stipulation was not filed as a partial 

stipulation with some issues litigated,. If it was Duke's intent to except out a provision 

for litigation, it would have done so in the ESP Stipulation as it did in another recent 

case.'̂ '̂  If Duke wishes to re-litigate the capacity pricing provision before the expiration 

of the ESP Stipulation, then Duke must also re-litigate all other issues that were 

addressed in the ESP Case, including Rider ESSC."'' Accordingly, if Duke is allowed to 

modify- the capacity pricing provision of the ESP Stipulation, the Commission must re

open the entire ESP Case so that the remaining signatory paiiies have the same 

opportunity to modify the other provisions, such as Rider ESSC. 

7, Duke's Application violates res judicata and collateral 
estoppel. 

Ohio law states that res judicata is a "valid, final judgment rendered upon the 

merits" and it "bars all subsequent actions based upon any claim arising out of the 

transaction or occurrence that was the subject matter of the previous action." 

Similarly, collateral estoppel prevents the re-htigation of issues which have already been 

"actually and necessarily litigated and determined in a prior action,"^'^ These doctrines 

are applicable to proceedings before the Commission.^'* The Ohio Supreme Court stated, 

"where an administrative proceeding is of a judicial nature and where the parties have 

' "See Tr. Vol. Ill at 775-778; See StaffEx, 2 at 11 (Comments). 

"•̂  See In the Matter of the Application of Duke Energy Ohio, Inc.. for an Increase in Gas Rates, Case No. 
12-1685, el al., Stipulation and Recommendation (April 2, 2013), 

"•' See Tr.Vol. Ill at 773-78, 

'''' Postal Telegraph-Cable Company v. Newport (1917), 24? U.S. 464, 476, 62 L. Ed. 1215,1221. 

' " New Winchester Gardem, Ltd v. Franklin Cty. Brd of Revi.-jion (1997), 80 Ohio St,3d 36,41, 684 
N.E.2d312, 

" '̂ Office of Consumers' Counsel V. Pub. Util. Comm. (1985), 16 Ohio St.3d9, 10,475 N.E.2d 782. 
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had ample opportunity to litigate the issues involved in the proceeding" litigation may be 

barred in a second administrative proceeding. 

Duke argues that res judicata and collateral estoppel do not apply because the 

Application in this proceeding addresses issues which are different from the issues 

addressed in the ESP Case. However, as discussed above, Duke's compensation for the 

provision of its capacity service as an FRR entity has already been settled through the 

ESP Stipulation. Prior to entering into the ESP Stipulation, Duke was well aware of its 

alternatives for the provision of its capacity service and chose RPM-based pricing and 

explicitly included it in the ESP Stipulation. Dukeicannot re-visit and re-litigate those 

very issues that it resolved through settlement, 

Duke next argues that res judicata does n<|)t apply to its Apphcation in this 

1 1 A 

proceeding because the ESP Case was not judicial iri nature. However, the ESP Case 

was clearly judicial in nature. All parties were provided the opportunity to litigate. In the 

ESP Case, the Commission "provided notice, held ah evidentiary hearing, and provided 

parties the opportunity to introduce evidence.""' Duke took full advantage of the 

opportunity and submitted evidence in support of its Application. Nonetheless, Duke 

claims that the ESP Case was not litigated because all issues were resolved through the 

ESP Stipulation.'^'' Courts have held, however, that res judicata also applies to cases that 

were resolved through settlement.'^' Accordingly, the ESP Case was judicial in nature 

"^ Superior's Brand Meats. Inc v. Lindlay (\9B0), 62 Ohio St. 

"" Duke Ex, 29 at 12 (Reply Comments), 

"'' Joint Reply to Duke Energy's Memorandum Contra by Sign 

™ Tr, Vol. II at 286-88; Duke Ex. 29 at 14 (Reply Comments). 

'^' Scott V. East Cleveland (1984), 16 Ohio App.3d 429,476 (d;, 
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;̂ d 133 (syllabus), 

ftory Parties at 15. 
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and the doctrines of collateral estoppel and res judicata may be used to bar litigation of 

Duke's Application in this proceeding. 

B. Duke's Application fails to demonstrate that an increase in 
compensation for the provision of capacity service in connection with its 
status as an FRR enti^ is just, reasonable, prudent, or lawful. 

As explained herein, Kroger believes that Duke's Application should be 

summarily denied as contrary to Ohio law and in violation of two settlements: 

I believe that it is a black and white ma.tter of Duke Energy 
Ohio reneging on the settlement agreement and . . . I don't 
believe that, as a threshold matter, that it is necessary to 
conduct other layers of analysis because the fundamental 
question is . . , what was agreed to in the ESP stipulation, 
and it clearly indicated that all matters were being resolved, 
that the matter that Duke has brought in this filing is 
fundamentally the same matter that Duke had raised in the 
ESP filing, and was one of the issues that was resolved. So 
I did not conduct further analysis because 1 feft as a 
threshold matter they really weren't gennane to the basic 
issue in this case. 

Nonetheless, if the Commission considers the merits of Duke's request to establish a 

regulatory asset to recover additional embedded costs associated with its legacy 

generating assets. Duke's Application should also be denied as unjust, unreasonable, and 

imprudent. To this end, some parties, including Staff, filed testimony on the merits of the 

regulatory asset requested despite the fact that those parties fundamentally agree that 

Duke should not be permitted to receive a cost-based capacity chai-ge.'̂ "* Duke's request 

to create a regulatory- asset amounts to a request for impermissible retroactive 

ratemaking, and Duke has failed to establish undue harm. Additionally, if the 

Commission entertains a cost-based capacity charge, the amount of the compensation 

' " Tr. Vol. IX at 2305. 

'̂ ^ StaffEx, 1 at 3 (Luciani Direct)("Staff does not support the institution ofa cost-based capacity rate for 
Duke Energy Ohio."); OCC Ex. 23 jit 3-5 (Rose Direct); OEG Ex, 1 at 3-4 (Kolien Direct); OCC Ex. 25 
at 4 (Effron Direct); FES Ex. 1 at 3. 5, 17 (Lesser Direct), 
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requested should be reduced by excluding revenues recognized through Rider ESSC 

because Duke failed to recognize its fiill revenue currently received for capacity 

service.'^'' 

1. Duke's Application requests approval of retroactive 
ratemaking in violation of Ohio law. 

Under Ohio law, a utility may not establish retroactive rates.'̂ '"̂  Duke is asking 

the Commission to establish a cost-based compensation mechanism and to permit 

deferrals as of August 29, 2012, the date of the Application.'^''' As recognized by OCC 

and OEG, "Duke is requesting that it be compensated for dollars lost during the pendency 

of this proceeding. This unlawful approach has been rejected by the Ohio Supreme Court 

at least twice - in Lucas Cty. Commrs. v. Pub. Util Comm.. (1997), and most recently in 

In re: Application of Columbus Southern Power Co. et al.'''' 

Duke's attempt to argue that its request does not constitute retroactive ratemaking 

because it is requesting the deferral of incurred costs and that type of deferral is widely 

accepted by the Commission should be rejected. This is another "contrived and 

disingenuous argument"'^' by Duke as it Is clear that Duke's request is actually for the 

deferral of revenue. ̂ ^̂  Duke is requesting that it be able to collect the additional revenue 

that it would be able to receive under a cost-based compensation mechanism and create a 

"* Tr. Vol. v m at 1928; OEG Ex. 1 at 28 (Kollen Direct); FES Ex, 1 at 3-4. 12^14 (Lesser Direct). 

"•'̂  See In re Application of Columbus Southern Power Co. et a l , 128 Ohio St.3d 512, 2011-Ohio-4276, J i 
8-14. 

''<•' OCC and OEG .Toint Ex. 1 at 17 (Comments); lEU Ex, 17 at 37 (Comments). 

' " OCC and OEG .Toint Ex. 1 at 17 (Comments)(citing In re Application of Columbus Southern Power Co 
et al. (2011), 128 Ohio St.Sd 512, 20n-Ohio.4276, ' ^ 8-14); Lucas Cty. Commrs v. Pub. Util. Comm. 
(1997), 80 Ohio St,3d 344, 686 .N.E.2d 501, 

'̂ ^ Supra n,20. 

^" Sec OEG Ex, 1 at 8 (Kollen Direct); lEU Ex, 17 at 34 (Comments). 
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rider to charge those revenues back to customers.'^" Duke's requested increase in 

compensation may be based in theory on its embedded costs, but what Duke is asking for 

the Commission to defer is the additional revenue that Duke could receive under a cost-

based compensation mechanism.. The deferral of revenues dating back to 

August 29, 2011 is a clear violation of law as it constitutes retroactive ratemaking. 

Further, Duke surprisingly fails to consider that the Commission recently rejected 

a similar argument in the AEP-Ohio Case, The Commission would not allow the pricing 

mechanism granted to AEP-Ohio take effect until tbe Commission issued its Order.'^' 

Therefore, even if the Commission were to grant Duke's deferral, it could not begin 

deferring until the order for this proceeding is issued. Apparently Duke only asks the 

Commission to follow its precedent when that precedent favors Duke. Accordingly, the 

Commission should deny Duke's request for deferral of its revenue. 

2. Duke has failed to demonstrate that undue financial harm 
exists, warranting a change in rates prior to expiration of the 
ESP. 

Duke claims that it will be operating at a significant loss if its compensation for 

capacity service as an FRR entity is not increased.'''^ Although Duke does not state that 

it is requesting emergency rate rchef under Section 4909.16, Revised Code, it is 

necessaiy to analyze that statute since Duke is requesting an increase in rates established 

"" OEG Ex. 1 at 29-30 (Kollcn Direct). 

'•̂ ^ Kroger Ex, 8 at 24 (ESP Order). 

'̂ ^ Duke Ex, 1 at 8-9 (Application); Duke Ex. 2 at 11 (Trent Direct); Duke Ex. 7 at 5 (Savoy Dinsct); Duke 
Ex. -i at 10(DeMay Direct), 
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pursuant to its ESP Stipulation, prior to the expiration of Duke's ESP. "^ When 

134 considering emergency rate relief, the Commission must weigh a number of factors: 

First, the existence of an emergency is a condition 
precedent to any grant of temporary rate relief Second, 
applicant's evidence will be reviewed with the strictest 
scrutiny and that evidence must clearly and convincingly 
demonstrate the presence of extraordinary circumstances 
which constitute a genuine emergency simation. Next, 
emergency rate reUef will not be granted under Section 
4909.16, Revised Code, if the emergency request was filed 
merely to circumvent, and as a substitute for, permanent 
rate relief under Section 4909,18, Revised Code. Finally, 
the Commission will grant temporary rate relief only at the 
minimum level necessary to avert or relieve the emergency. 

As other intervenors recognized, "The Supreme Court of Ohio has also cautioned the 

Commission that its power to grant emergency relief is extraordinary in nature."'^^ 

Duke has failed to demonstrate by clearly and convincing evidence that any 

additional compensation is necessary; '̂ '̂  Duke has failed to demonstrate that 

circumstance have changed, let alone are extraordinaiy; and Duke has failed to establish 

that it has exhausted its remedies to cure the alleged financial harm. As explained by 

several intervenors, Duke has chosen to retain its legacy generation assets and incur any 

losses that result therefrom even though Duke was previously authorized to transfer these 

assets to its unregulated affiliate.'-'' Duke also chose to enter into an ESP Stipulation to 

establish the level of compensation for its standard service offer ("SSO"), which included 

a provision to collect $330 million from ratepayers through the non-bypassable Rider 

'•̂ •'' See Tr. Vol. VII at 1607; Sec OCC and OEG .Toint Ex, 1 at 8 (Comments), 

"'*• In re Cleveland Electric Illuminating Co,, Case No, 88-170-EL-ATR (Aug. 23,1988). 

' " OCC and OEG .Toint Ex. 1 at 8 (Commcnts)(citing In re Cleveland Electric Illuminaimg Co., Case No, 
88-170-EL-AIR (Aug. 23, 1988). 

'-'^Tr.Vol. Tat 117. 

' " OCC and OEG Joint Ex. 1 at 9-10 (Comments); FES Ex. 1 at 12-13 (Lesser Direct); Tr. Vol. I at 97-
102, 
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ESSC-̂ ^* The revenue received through Rider ESSC was "intended to protect [Duke's] 

financial integrity and ensure that the overall revenue under the ESP is adequate to 

[Duke] in its provision of an SSO."'^' If Duke believes its revenues are insufficient, 

Duke could seek additional revenues for its distribution and transmission businesses 

through traditional rate oases, or it could seek additional SSO revenues fixim a new or 

amended ESP.'^" Duke, nonetheless, has not sought any of these options. Instead, Duke 

has ignored the available remedies to cure its alleged financial harm, and expects the 

Commission to rescue it fi-om its own actions and decisions by granting additional 

compensation that will be paid by Ohio consumers. ̂ '̂ ' 

3. Duke's Application fails to take into account the revenue 
received from Rider ESSC, 

Assuming, arguendo, that the Commission determines that a cost-based 

compensation mechanism is appropriate for Duke, then the Commission must reduce the 

additional amount of revenue requested by the amount of revenues already authorized to 

be collected pursuant to Rider ESSC,'"*^ Duke alleges that a cost-based compensation 

mechanism is necessary because it is receiving an insufficient amount of compensation 

for its provision, of capacity service. However, Duke's calculation of current revenues 

received £ix)m its capacity service is fatally flawed as it omits a substantial source of 

™ FES Ex. 1 at 12 (Usser Direct); OEG Ex. 1 at 14-15 (Kollen Direct), 

'•̂ ' Tr. Vol. Vlll at 1930,1950; lEU Ex. 6 at 14 (ESP Case, .Tanson Supp. Dinsct); FES Ex. 1 at 12 (citing 
Duke Wimess Wathen's testimony supporting the ESP Stipulation); lEU Ex. 17 at 9-11, 15-18 
(Comments); FES Ex, 10 at 3-4, 7; Tr. Vol. I al 84-87, 88-89, 94-98, lOO-lOI. 

''^ FES Ex. 1 at 12-14 (Lesser Direct), 

'•*' OCC and OEG Joint Ex. I at 9 (Comments). 

'"̂  Tr. Vol. VIII at 1927-28; OEG Ex. 1 at 28 (Kollen Direct); FES Ex. 1 at 3 ^ , 12-14 (Lesser Direct)("at 
an absolute minimum the PUCO should reduce [Duke's] request for creation of a $729 million 
regulatory asset by the full $330 million [Dukc] will receive through the ESSC, This implies an 
absolute maximum regulatory asset value of 5339,122,082, or $140,566,617 on an annualized basis,"), 
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income. Rider ESSC.'''^ As explained previously, Duke's own witness in the ESP Case 

explicitly stated that Rider ESSC was "intended to ... ensure that the overall revenue 

under tlie ESP is adequate to [Duke] in its provision of an SSO."""* Despite Duke's 

declaration in the ESP Case, Duke did not account for Rider ESSC when it established its 

projected income statement in connection with the Application in this proceeding. 

Duke admits that it is receiving this revenue and that such revenues are being allocated to 

Duke's Commercial Power business segment, which is associated with Duke's legacy 

generating assets,̂ ''̂ ' and that the revenue is eventiJally rolled into the regulated electric 

revenue line item, set forth on the income statement filed with Duke's lO-K. 

Nonetheless, inexplicably, Duke does not recognize revenues received through Rider 

ESSC in its ovei-all calculation of revenues generated fi-om the provision of capacity 

service as an FRR entity.'"** There is no reason for this exclusion.''*'' In fact, it is 

necessary to include Rider ESSC in the calculation of Duke's revenues received from its 

provision of capacity sei-vice consistent with its statijs as an FRR entity given that the 

ESSC revenues are designed to subsidize the legacy generating assets,'^ 

Duke claims that it does not need to include Rider ESSC in its revenue 

calculations for purposes of this proceeding because Rider ESSC is intended to 

compensate Duke for retail electric services, not for the provision of capacity ser^nce 

'••̂  OEG Ex. 1 at 27 (Kollen Direct), 

'"* lEU Ex, 6 at 14 (.Tanson Supp. Direct). 

'*̂  Tr. Vol. IV at 934, 937 (April 18, 2013). 

'•** FES Ex. 1 at 13 (Lesser Direct). 

'''̂  Tr, Vol. IV at 934-35; Tr. Vol, VII at 1660-61 

" ' FES Ex. 1 at 3-4, 12-14 (Lesser Direct). 
14? See OEG Ex. 1 at 28 (Kollen Direct). 

'̂ ^ Tr. Vol. VIIT at 1927-28 ("it is appropriate to subtract out all of the revenues that you already asked for 
and will collect under the ESSC"); FES Ex. 1 at 13 (Lesser Direct). 
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consistent with its FRR obligations.'^' However, as set forth above, Rider ESSC was the 

result of negotiations between Duke and the other signatory parties to the ESP Stipulation 

and it was negotiated in the context of Duke's total compensation, for the provision of 

SSO service under an ESP, which included the provision for a market-based 

compensation mechanism for Duke's capacity service. There can be no question that 

Rider ESSC was intended to act as compensation for Duke's provision of capacity 

service as an FRR entity as the ESP Stipulation specifically states tiiat Rider ESSC was 

intended to "provide stability and certainty regarding [Duke's] provision of retail electric 

service as an FRR entity while continuing to operate under an ESP."'^^ Kroger Witness 

Higgins explains that "the ESSC was justified in the settlement agreement in significant 

part because of Duke's responsibilities as an FRR entity."''̂ ^ He also notes that in its 

capacity as an FRR entity, Duke entered into the ESP stipulation with its eyes wide-open: 

"At the end of the day it's dollars to the company, and . . . tbe company ran the math on 

1 ''til 

the dollars to the company and took tiiat into account as part of the entire package." ' 

"If [Duke] requires additional revenues for its regulated disti-ibution and transmission 

business, it can file a traditional rate ease to request such revenues." ' ' At a minimum. 

Rider ESSC must be included in the calculation of any capacity revenues, and the amount 

'•'" Tr. Vol. n al 253; Duke Ex, 29 at 46 (Reply Comments). 

'"• lEU Ex. 5 at 16 (ESP Stipulation)(empha.sis added); See Tr. Vol. VIII at ,1927-28; Kroger Ex. 1 at 6 
(Higgins Direct); OEG Ex. 1 at 15 (Kollcn Direct); Tr. Vol. Il at 253-54; Tr. Vol, VI at 1372-73, 

' " Tr. Vol. IX at 22S0. 

'=̂  Id. 

' " FES Ex. 1 at 13 (Lesser Direct); lEU Ex. 17 at 17 (Comments). Dukc also did not account for the ESSC 
revenues in its distribution rate case pending before the Commission, further evidence that Dukc does 
not ackno-wledge such revenues as being distribution-related. 

^̂ ' As some intervenors argue, if the Commission allows Duke tx:> collect above-market embedded capacity 
costs, additional adjustments ate necessary to the amount Duke has requested, FES Ex. 1 at 11 (Lesser 
Direct): OCC Ex. 25 at 6-7 (Effi-on Direct); OEG Ex. 1 at 6-11 (Kollcn Direct). 
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of revenues received from Rider ESSC must then be used to reduce the amount of above-

market embedded capacity costs Duke is authorized to collect.'^'' 

i n . Conclusion. 

Based upon the foregoing arguments, the Commission should deny Duke's 

Application on its face as unlawfiil. Duke's Application to obtain a cost-based 

compensation mechanism is in direct violation of the ESP Stipulation and the RTO 

Stipulation, is a late-filed apphcation for rehearing, and is barred by res judicata and 

collateral estoppel. As Kroger Witness Higgins concluded, when considering Duke's 

Application, "the Commission should reject this application squarely, and to the extent 

that the rejection of the application considers the interests of Duke Energy Ohio, it 

[should] consider the interests of Duke Energy Ohio in [the] broader context of 

regulatory policy and upholding the credibility and integrity of stipulations".''^^ 

Notwithstanding the above, if the Commission considers the merits of Duke's 

request to create a regulatory asset, a cost-based compensation mechanism still should 

not be granted as Duke has failed to sustain its burden for an increase in current ESP 

revenues in the magnitude of $776 million. Accordingly, the Commission should deny 

Duke's Application for the establishment of a cost-based compensation mechanism and 

the associated deferral as unjust, unreasonable, imprudent, and in violation of Ohio law. 

" FES Ex, 1 at 4 (Lesser Direct)("removing the ESSC revenues from [Duke's] claimed revenue 
requirement reduces the 'revenue to be collected' amount from the proposed $729,122,082 to 
S399,I22,0S2"). 

'̂ ^ Tr.Vol. IX at 2302, 
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Public Utilities Commission of Ohio 
180 East Broad Street 
Columbus, Ohio 43215 
CJbristine.pirik@Puc.5tate.oh.us 
Kai:ie.stenman@.puc,statc.oh.us 

Kevin J. Osterkamp 
Roetzel & Andress 
155 Bast Broad Street, 12''' Floor 
Columbus, Ohio 43215 
kostefkampfairalaw.com 

Andrew J, Sonderman 
Margeaax Kimbrough 
Kegler, Brown, Hill & Ritter Co. LPA 
Capitol East State Street 
Columbus, Ohio 43215 
asondenn.an@keaicrbrown.cQm 
mkimbrough@.keglerlprQwn.coni 

Jeffrey S. Sharkey 
James W. Pauley 
Faruki Ireland & Cox P.L.L, 
500 Courthouse Plaza, S.W. 
10 North Ludlow Street 
Dayton, OH 45402 
i sh arkev@Fic1 aw. com 

mailto:CJbristine.pirik@Puc.5tate.oh.us
mailto:asondenn.an@keaicrbrown.cQm



